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THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  CONSTITUTIONAL  OVERVIEW 


HURSDAY,  MAY  26,  1983 


U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:45  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Thurmond,  Kennedy,  DeConcini,  Grassley, 
Leahy,  and  Dole. 
Staff  present:  Stephen  Markman,  chief  counsel;  Randall  Rader, 

feneral  counsel; ^Phil  Barker,  professional  staff  member;  Sharon 
feck,  clerk;  and  Marci  Anderson,  clerk. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  we  are  happy  to  welcome 
all  of  you  here  to  the  first  in  a  series  of  hearings  by  the  Subcom- 
mittee on  the  Constitution  on  the  proposed  27th  amendment  to  the 
Constitution,  the  equal  rights  amendment. 

This  is  the  first  hearing  on  this  subject  by  a  committee  of  the 
U.S.  Congress  in  more  than  a  dozen  years.  During  this  dozen-year 
period,  the  equal  rights  amendment  has  generated  one  of  I  he  most 
turbulent  debates  in  the  constitutional  history  of  this  country. 

Originally  proposed  as  an  amendment  to  the  Constitution  by 
Congress  in  March  of  1972,  the  ERA  appeured  likely  to  ratified 
by  the  necessary  three  quarters,  or  38  States,  in  remarkably  short 
order.  Within  a  matter  of  hours  of  final  Senate  action,  the  State  of 
Hawaii,  with  virtually  no  debate,  became  the  first  State  to  approve 
the  amendment. 

Within  the  first  month,  with  equally  little  debate,  the  ERA  had 
gained  the  ratification  of  14  States.  Within  the  first  year  of  its  7- 
year  ratification  period,  the  amendment  had  gained  the  support  of 
30  States,  only  8  shy  of  the  necessary  number.  The  ERA  appeared 
;  certain  to  become  a  permanent  part  of  the  organic  law  of  this  land. 
Final  ratification,  however,  was  never  to  come  with  only  five  ad- 
ditional States  ever  choosing  to  ratify.  In  1978,  in  an  unprecedent- 
ed last-ditch  effort  to  salvage  the  amendment,  Congress,  in  a  still 
controversial  action,  voted  to  extend  the  impending  ratification 
deadline  for  the  ERA  by  approximately  3%  years. 

This,  too,  was  of  no  avail,  with  not  a  single  additional  State 
choosing  to  ratify  the  ERA  during  this  extension  period.  All  told, 
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the  ERA,  when  u  Huccumbed  last  June,  had  been  ratified  by  a 
mere  two  States  during  its  final  8  years  and  not  a  single  State 
during  its  final  5%  years— this  despite  the  fact  that  in  the  nonrati- 
fying  States,  there  occurred  more  than  100  separate  debates  in  the 
State  legislatures. 

What  can  be  gleaned  from  this  history?  One  thing,  certainly,  is 
that  the  more  the  equal  rights  amendment  has  been  exposed  to  the 
light  of  serious  legislative  discussion  and  debate,  the  less  successful 
it  has  been. 

In  those  States,  particularly  some  of  the  early-ratifying  States 
where  the  debate  was  perfunctory  and  ' limited  to  statements  of 
commitment  in  behalf~of  equal  rights  for  women  and  an  end  to 
second-class  citizenship  for  women,  the  amendment  did  well.  In 
those  States  where  there  were  structured  hearings  and  debates,  the 
amendment  did  significantly  less  well.  This  is  certainly  not  surpris- 
ing, in  my  eyes. 

To  the  extent  that  the  proponents  of  the  ERA  can  fashion  this 
debate  in  terms  of  slogans  and  mottoes,  they  are  likely  to  prevail, 
for  their  slogans  and  mottoes  are  good  ones.  There  is  an  over- 
whelming consensus  in  this  country,  I  believe,  in  behalf  of  equal 
opportunity  and  equal  legal  treatment  for  men  and  women.  There 
is  an  overwhelming  consensus  that"  believes  that  every  individual 
ought  to  be  free  to  fully  realize  his  or  her  potential. 

To  the  extent,  however,  that  the  equal  rights  arnendment  debate 
is  fashioned  in  terms  of  its  concrete  impact  upon  2!  JO  million  Amer- 
icans, I  do  not  believe  that  they  are  likely  to  prevail. 

The  one  thing  that  the  ERA  cannot  withstand,  ijn  my  opinion,  is 
serious  scrutiny  as  to  its  effects  upon  the  society  in  which  we  live. 
Now,  what  do  I  mean  by  that?^  The  problem  with  the  ERA,  of 
course,  is  that  no  one  has  the  slightest  idea  of  \ what  it  really 

means.  \  ■   _  N 

As  one  of  our  witnesses  today  has  remarked,  If  adopted,  the 
equal  rights  amendment  would  be  the  only  provision,  in  the  Consti- 
tution bestowing  or  protecting  a  right  w  thout  identifying  that 

right"  .  .1 

What  is  truly  remarkable  about  the  debate>hatii4^acc^ 
the  ERA  over  the  past  dozen  years  is  that  ilMiasrareK^  on 
whether  or  not  what  the  ERA  would  achieveiS^good  or  bad.  In- 
stead, the  debate  has  centered  almost  exclusively  on  what  the 
amendment  means.  This  kind  of  constitutional  debate  is  unique  in 
the  constitutional  history  of  the  country.  \ 

Whatever  one  thinks  about  amendments  to  prohibit  abortion  or 
to  abolish  the  Electoral  College  or  to  restore  school  prayer  or  to  es- 
tablish a  6-year  Presidential  term,  at  least  it  is  fairly  well  under- 
stock what  these  amendments  would  achieve  if  ratified;  at  least  we 
can  debate  whether  these  achievements  would  be  beneficial  or  det- 
rimental to  the  Nation.  This  is  not  true  with  the  ERA;  on  this 
amendment  there  is  disagreement  even  among  proponents  on  the 
most  basic  and  fundamental  effects  of  the  amendment. 

While  constitutional  amendments  cannot  reasonably  anticipate 
every  problem  that  may  arise  over  time,  the  ERA  does  not  antici- 
pate even  basic  problems. 
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Indies  and  gentlemen,  I  will  look  forward  to  the  expressions  of 
commitment  during  these  hearings  to  the  principles  of  equal  rights 
for  women.  I  wish  myself  to  affirm  this  commitment  this  morning. 

At  the  same  time,  however,  I  will  look  forward  to  the  statements 
from  our  witnesses— those  from  academia,  those  from  Congress, 
and  those  from  other  walks  of  life— advising  this  committee  and 
advising  the  people  of  this  country  whiat  specifically  we  are  doing 
to  the  laws  and  public  policies  of  our  country  in  adopting  the  equal 
rights  amendment. 

Whatever  transpires  with  the  equal  rights  amendment  in  Con- 
gress, I  think  that  it  is  essential  that  those  on  both  sides  of  the 
debate  use  the  opportunity  of  these  hearings  to  create  a  legislative 
history  that  will  make  clear  the  real-world  implications  of  this 
amendment  to  the  50  State  legislatures.  They  and  their  constitu- 
ents—our constituents— are  entitled  to  know  what  the  equal  rights 
amendment  is  intended  to  do. 

What  will  be  the  impact  of  the  amendment  upon  the  domestic 
relations  laws  of  the  50  States?  What  will  be  its  impact  upon  labor 
ind  criminal  law  and  education  law?  What  will  be  its  impact 
u  *i  military  policies,  on  abortion  policies,  and  traditional  policies 
,  regarding  to  homosexual  relations? 

;  What  will  be  its  impact  upon  the  balance  of  constitutional  au- 
j  thority  between  the  Congress  and  the  States,  the  legislative  and 
!  the  judicial? 

It  is  in  the  interest  of  every  one  of  us  to  create  this  record,  unless 
it  is  our  desire  simply  to  transfer  decisionmaking  authority  over 
each  of  these  issues  from\  the  accountable  elected  branches  of  gov- 
ernment to  those  who  are  without  direct  accountability  in  the  judi- 
cial branch. 

The  debate  of  the  past  dozen  years  has  been  marked  by  claims 
and  counterclaims  of  distortion  and  misrepresentation  and  exag- 
geration—on bott.  sides.  I  believe  that  such  debate  has  frequently 
been  characterized  by  more  heat  than  light  coming  from  all  sides. 

I  would  look  forward  in  these  hearings  to  addressing  in  the  most 
thorough  and  thoughtful  manner  possible  these  alleged  myths  and 
realities  of  the  equal  rights  amendment.  As  with  every  other  set  of 
hearings  by  this  panel,  these  hearings  will  be  fair  and  balanced 
with  opportunities  for  all  points  of  view  to  be  addressed. 

No  other  type  of  hearing,  in  my  opinion,  can  do  justice  to  an 
issue  of  as  immense  importance  to  this  Nation  as  the  equal  rights 
amendment,  i  fervently  hope  that  the  hearings  that  will  shortly 
begin  in  the  House  of  Representatives  will  honor  these  same  stand- 
ards. I  hope  they  will  be  fair,  I  hope  they  will  be  balanced,  I  hope 
they  will  listen  to  both  sides.  I  hope  they  will  call  the  best  people 
they  can  find  on  both  sides  of  this  issue,  as  we  intend  to  do.  And  I 
think  if  they  will,  both  Houses  will  be  doing  the  people  of  this 
country  a  tremendous  service. 

Justice  Felix  Frankfurter  once  remarked  that: 

Only  those  who  are  ignorant  of  the  nature  of  the  law  and  regardless  of  ihe  intri- 
cacies of  the  American  Constitution  *  *  *  will  hav*  the  naivete  to  sum  up  women's 
whole  position  in  a  meaningless  and  mischievous  phrase  about  "equal  rights." 

If  nothing  else,  I  am  hopeful  that  these  hearings  will  be  success- 
ful in  imbuing  this  "meaningless  and  mischievous0  phrase  with  se- 
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rious  content.  Only  when  thin  has  been  achieved  can  the  American 
people  and  their  elected  representatives  make  a  truly  informed  and 
intelligent  decision  about  the  effect  the  proposed  constitutional 
amendment  will  have  upon  this  country. 

I  look  forward  to  our  witnesses  this  morning  helping  us  take  a 
first,  step  toward  this  critically  important  objective.  We  intend  to 
hold  a  series  of  hearings  on  this  subject  that  I  think  will  be  equally 
as  interesting.  ,  «  .  ,  , 

We  have  excellent  witnesses  today  on  both  sides  ot  this  issue  and 
1  am  looking  forward  to  hearing  from  them. 

Senator  DeConcini? 

OPENINfl  STATEMENT  OF  SENATOR  DENNIS  DeCONCINI 

Senator  DtCoNCii^i.  Mr.  Chairman,  thank  you  very  much.  I  am 
pleased  that  Chairman  Hatch  has  seen  fit  to  commence  hearings 
on  the  ERA.  Many  questions  have  been  raised  as  to  the  scope  of 
the  amendment,  its  meaning,  and  potential  impact.  Considered  dis- 
cussion of  these  issues  will  be  most  helpful  and,  I  feel,  serve  a  most 
important  purpose. ,  . 

As  always,  the  chairman  has  been  most  gracious  in  extending 
truly  equal  rights  to  the  proponents  of  the^amendment.  I  look  for- 
ward to  work i i  f,  w  ith  you,  Senator  Hatch,  on  this  issue  as  we  have 
in  the  past.  .  , 

Mr.  Chairman,  the  equal  rights  amendment  is  our  Nation  s  most 
importance  piece  of  unfinished  business.  It  is  a  24-word  text  that  is 
straightforward  language.  It  sets  out  a  basic  principle  that  equal 
treatment  under  the  law  shall  not  be  abridged  on  account  of  sex. 

1  have  supported  the  ERA  prior  to  coming  to  the  Senate  and 
during  my  Senate  term,  and  I  remain  committed  to  seeing  that  this 

is  passed.  ,    _T_  ^ 

The  proposed  equal  rights  amendment  to  the  U.S.  Constitution 
was  first  introduced  in  1923,  although  it  was  not  passed  until  1972. 
As  has  been  pointed  out  by  the  chairman,  a  7-yeaf  time  limit  was 
placed  on  it.  In  1978,  the  proposed  amendment  had  been  approved 
by  35  States.  Unfortunately,  no  additional  States  had  voted  for  rati- 
fication before  the  new  deadline  and  the  proposed  amendment  died 
on  June  30,  1982. 

It  is  not  really  dead.  On  July  14,  1982,  the  amendment  was  re- 
introduced in  Congress,  using  the  form  devised  in  1972.  The  amend- 
ment was  referred  to  the  House  and  Senate  Judiciary  Committees, 
but  no  further  action  was  taken. 

Thir,  year,  the  ERA  was  reintroduced  in  the  Senate  on  January 
2ti  as  Senate  Joint  Resolution  10,  with  56  cosponsors.  It  was  re- 
introduced in  the  House  on  January  3  as  House  Joint  Resolution  1, 
with  239  cosponsors.   

As  I  understand,  the  subcommittee  will  hold  a  series  of  hearings 
on  Senate  Joint  Resolution  10  extending  through  the  sumnier  and 
into  the  full.  The  House  Judiciary  Committee  will  do  likewise,  com- 
mencing June  8.  , 

A  constitutional  amendment  which  guarantees  equal  rights 
under  the  law  to  all  persons  regardless  of  sex  is  long  overdue.  I 
personally  find  it  difficult  to  understand  the  controversy  that  has 
swirled  around  this  issue.  It  is  a  simple  matter.  In  a  society  of  laws, 


9 

ERIC 


which  the  United  States  in,  all  citizens  must  have  equal  standing. 
Anything  less  is  simply  unacceptable. 

I  fear  that  too  many  well-mean ihgsgjHviduals  have  lost  sight  of 
the  simple  and  profound  elegance  of  the  proposition  and  have  gone 
looking  for  demons  and  dragons.  There  are  none*  The  equal  rights 
amendment  is  what  it  says— nothing  more,  nothing  less.  We  all  are 
equal.  That  is  all  there  is  to  it. 

No  one  would  disagree  with  the  notion  that  the  United  States 
has  long  been  moving  toward  equality  of  rights  without  the  i,RA. 
Indeed,  great  strides  have  been  made.  The  reason  for  this  is  that 
the  entire  society  is  suffused  with  the  concept  of  equality. 

But  having  said  that,  we  must  also  acknowledge  that  there  are 
still  great  obstacles  to  overcome.  Working  women  still  lack  in  wage 
equality  with  their  male  counterparts.  Divorce,  property,  and  re- 
tirement, laws  still  undervalue  the  worth  of  a  woman's  work  and 
services.  Thousands  of  Federal,  State,  and  local  statutes  treat  citi- 
zens differently  depending  on  their  sex. * 

Women  comprise  the  vast  majority  of  the  poor,  and  head  over 
one-half  of  America's  impoverished  families.  Despite  title  VII  of  the 
Civil  Rights  Act,  title  IX  of  the  educational  amendments,  the  Equal 
Pay  Act,  the  Equal  Opportunity  Act,  and  numerous  other  statutes 
designed  to  bring  equality  to  women,  women  still  have  not  been 
brought  into  the  mainstream  as  equals. 

The  time  has  come  to  make  clear  in  the  governing  document  of 
this  Nation,  the  Constitution,  thpt  women  have  earned  and  deserve 
equal  treatment  under  the  law:  The  time  to  act  is  now.  An  over- 
whelming number  of  Americans — 75  percent— support  equal  rights 
for  women  under  the  law.  Today\a  hearing  is  the  first  step  in  a  long 
path  toward  passage. 

We  must  renew  the  fight  for  the  ERA.  It  is  the  right  fight  and 
we  must  see  it  through  to  its  conclusion. 

I  thank  you,  Mr.  Chairman. 

Senator  Hatch.  Thank  you,  Senator  DeConcini. 

Because  Senator  Grassley  has  a  subcommittee  that  he  must 
chair,  we  will  turn  to  Senator  Grassley,  with  Senator  Thurmond  s 
permission,  at  this  time.  i 

OPENING  STATEMENT  OF  SENATOR  CHARLES  E.  GRASSLEY 

Senator  Grassley.  I  thank  you,  Mr.  Chairman,  and  I  thank  the 
Senator  from  South  Carolina  for  his  cooperation.  I  have  only  a 
short  statement  because  I  do  have  my  own  subcommittee  hearing.  I 
do  expect,  though,  Mr.  Chairman,  to  participate  in  future  hearings 
on  this  proposal. 

This  is  the  third  time  in  my  duties  as  a  legislator  that  I  have  had 
to  pass  judgment  upon  this  amendment.  The  first  instance  was  in 
March  1972  when  I  joined  my  colleagues  in  the  Iowa  Legislature  in 
voting  to  ratify  the  amendment  less  than  48  hours  after  its  submis- 
sion to  the  States  by  the  Congress. 

The  overwhelming  margin  of  the  vote  that  day  in  that  body  was 
o  reflection  of  what  we  legislators  believed  we  were  voting  upon— 
thf?  simple  question  of  whether  we  were  for  or  against  equal  rights 
i'vi  women. 
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The  second  time  crime  in  li>7K  when,  as  a  Member  of  the  U.S. 
House  of  Representatives,  1  was  called  upon  to  vote  on  a  resolution 
to  grant  an  extension  to  the  original  7-year  time  limit.  I  voted 
against  that  extension,  not  because  of  the  substantive  reasons  re- 
lated to  the  language  of  the  proposed  amendment  itself,  but  rather 
because  I  felt  that  a  10-year  period  would  violate  the  implicit  con- 
stitutional requirement  that  the  ratification  by  the  States  be  rea- 
sonably contemporaneous. 

In  the  11  years  that  have  passed  since  i  first  voted  to  ratify  the 
amendment,  much  of  the  focus  of  discussion  has  shifted  from  what  ' 
the  amendment  might  do  for  women  to  what  it  might  do  to  them,  j 
The  debate  has  raged  from  one  end  of  the  country  to  the  other  as 
to  what  ERA  would  really  mean  to  women  and  to  our  prerogative 
as  legislators  to,  from  time  to  time,  give  them  preferential  treat- 
ment, as  in  the  case  of  draft  registration.  > 

As  the  debate  shifted,  the  steamroller  to  ratification  slowed  with 
a  growing  list  of  States  actually  rescinding  earlier  ratifications  and 
some  States,  my  own  included,  defeating  State  ERA  referenda  on 
the  ballot  by  significant  margins. 

I  hope  that  these  hearings  will  supply  the  answers  to  a  number 
of  questions  which  trouble  me  about  the  proposed  amendment- 
questions  such  as,  but  certainly  not  limited  to,  why  is  there  so 
much  disagreement  as  to  the  operative  impact  of  the  amendment, 
should  it  be  adopted?  How  would  the  rights  of  women  really  be  im- 
proved, in  practical  terms,  by  the  amendment?  Will  Congress  lose 
any  legislative  prerogatives  in  granting  preferential  treatment  to 
women?  Is  it  fair  to  the  States  to  force  this  amendment  upon  them 
when  they  have  already  soundly  rejected  it  in  two  consecutive  peri- 
ods of  ratification? 

Finally,  would  passage  of  the  amendment  serve  as  a  setback  to 
those  of  us  who  have  worked  hard  to  restore  the  right  to  life  to  the 
unborn?  I  will  be  particularly  interested  in  Congressman  Hydes 
testimonv  on  this  last  point. 

Unfortunately,  I  have  to  leave  to  chair  my  hearing,  but  I  would 
appreciate  the  opportunity,  Mr.  Chairman,  to  submit  questions  in 
writing  to  any  of  the  witnesses. 

Senator  Hatch.  Thank  you,  Senator  Grassley. 

Senator  Thurmond? 

The  Chairman.  Senator  Kennedy,  I  believe,  would  be  next. 
Senator  Hatch.  Well,  I  am  going  to  go  to  subcommittee  members 
first  and  then  I  will  go  to  Senator  Kennedy. 

OPENING  STATEMENT  OF  CHAIRMAN  STROM  THURMOND 

The  Chairman.  Mr.  Chairman,  I  want  to  take  this  opportunity  to 
commend  you  for  holding  this  series  of  hearings  on  the  proposed 
equal  rights  amendment.  From  past  experience,  I  know  that  under 
your  direction  these  hearings  will  provide  an  open  forum  for  a  com- 
plete airing  of  all  aspects  of  this  proposal. 

This  amendment  and  the  issues  that  it  fosters  are  not  new  to  our 
society.  After  10  years  of  public  discussion,  the  legislatures  and  the 
people  of  the  vast  majority  of  the  States  have  already  spoken  to 
this  question. 
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With  the  revival  of  thin  proposal,  all  of  the  old  issues  and  im-.^ 
new  question^  will  undoubtedly  be  brought  forth  for  our  consider- 
ation Due  to  the  importance  of  this  amendment,  its  far-reaching 
effects,  and  the  fapt  that  it  has  already  been  before  the  States,  I 
will  be  taking  a  keen  interest  in  the  renewal  of  the  effort  to  attain 
passage  of  this  proposed  change. 

As  you  know,  I  was  an  original  cosponsor  of  the  equal  rights 
amendment  in  1972.  Further,  I  support  the  effort  to  elimiriate  all 
vestiges  of  discrimination  against  women.  I  remember  when  I  was 
teaching  school  when  I  first  started  out,  the  men  in  the  school  re- 
ceived more  money  than  the  women.  I  did  not  think  it  was  fair 
then  and  I  do  not  think  it  is  fair  now.  I  think  one  of  the  main 
things  that  women  want  is  equal  pay  for  equal  work,  and  they  are 
certainly  entitled  to  it. 

The  question  that  is  immediately  presented  is  whether  section  2 
will  operate  to  transfer  from  the  State  legislatures  to  Congress 
total  authority  over  questions  involving  equality' of  the  sexes.  It  is 
my  view  that  such  a  transfer  would  be  extremely  harmful  to  our 
efforts  to  preserve  to  the  States  power  over  issues  such  as  this 
which  concern  the  very  fabric  of  our  society. 

The  equal  rights  amendment  in  its  current  form  has  just  ended  a 
10-year  period  of  public  debate  and  review  by  the  American  people. 
From  this  long  period  of  consideration,  it  is  clear  that  there  is  no 
consensus  as  to  the  meaning  of  this  amendment,  and  that  there  are 
sharp  differences  of  opinion  as  to  its  operative  effect. 

These  hearings  should  focus  renewed  attention  on  the  many 
questions  surrounding  the  amendment,  thereby  helping  to  ensure 
that  the  effects  of  this  proposed  change  will  be  consistent  with  the 
intention  of  Congress. 

I  do  think  we  have  got  to  clarify  just  what  this  amendment 
means.  If  it  can  be  modified  to  be  absolutely  clear  what  it  means 
and  women's  rights  are  protected,  then  that  is  one  question.  But  if 
it  is  not'  clear  on  that  point,  it  is  another  question. 

So,  I  think  these  hearings  will  be  very  helpful  to  hear  both  sides, 
to  hear  the  finest  scholars  in  the  country,  to  hear  the  laymen,  to 
hear  the  women,  to  hear  the  men,  to  hear  everybody  concerned 
with  this  amendment. 

We  must  have  equal  rights.  The  only  question  is  how  those  rights 
are  best  attained. 

Thank  you,  Mr.  Chairman. 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

We  are  happy  to  have  here  with  us  today  an  esteemed  member 
*pf  the  Judiciary  Committee  and  a  friend  of  all  of  us,  Senator  Ken- 
nedy. Do  you  have  any  remarks? 

OPENING  STATEMENT  OF  SENATOR  HOWARD  M.  KENNEDY 

Senator  Kennkdy.  Yes;  Thank  you  very  much,  Mr.  Chairman. 

I  was  somewhat  interested  in  listening  to  your  opening  state- 
ment, Mr.  Chairman,  about  some  of  the  States  that  acted  early  in 
consideration  of  the  equal  rights  amendment.  Massachusetts  was 
proudly  one  of  those  States.  We  acted  within  the  first  several 
weeks  after  the  ERA  passed  the  Congress  of  the  United  States. 
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i  And  with  all  due  respect  Mr.  Chairman,  we  knew  exactly  what 
we  were  passing  in  Massachusetts;  we  knew  exactly  what  we  were 
passing.  We  believed  in  Massachusetts  that  women  in  our  society 
should  have  just  as  many  rights  and  should  have  just  as  many  pro- 
tections under  the  Constitution  of  the  United  States  as  men  shoujd. 
i   So,  1  do  think  we  do  a  disservice  when  we  make  rather  an  elitist 
.'argument— and  particularly  from  some  of  those  who  are  constantly 
beating  the  drum  on  behalf  of  all  the  wisdom  not  being  here  in 
i  Washington  but  out  in  the  States— we  make  rather  an  elitist  argu- 
!  ment  when  we  suggest  that  the  States  themselves  did  not  quite  un- 
i  derstand  what  they  were  doing  at  the  time  when  they  were  ratifv- 
1  ing  this  particular  amendment.  I  just  want  to  make  it  extremely 
!  clear  that  with  regard  to  my  State,  we  had  a  very  clear  idea  of 
i  what  we  were  doing. 

Second,  I  think  it  is  rather  interesting  to  hear  at  the  start  ot  this 
i  debate  and  discussion  that  we  are  going  to  put  aside  mottoes  and 
slogans,  because  if  we  yield  to  mottoes  and  slogans,  then  those  who 
favor  the  ERA  are  going  to  prevail.  Well,  I  hope  we  do  eliminate 
mottoes  and  slogans.  As  one  who  is  a  strong  supporter  of  the  equal 
rights  amendment,  I  think  the  whole  argument  would  be  better 
served,  and  I  hope  that  that  is  going  to  be  guidance  for  those  who 
support  it  as  well  as  those  who  are  against  it. 

I  hear  at  the  outset  about  how  are  we  going  to  pass  an  amend- 
ment when  the  language  is  not  clear?  I  wish  our  former  colleagues 
in  the  Senate  of  the  United  States  that  passed  the  14th  amr  ndment 
with  words  like  "equal  protection  of  the  laws"— marvelous  specific- 
ity in  those  words,  "due  process"— marvelous  specificity  in  those 
words;  the  privileges  and  immunities  clause  could  hear  th<  admoni- 
tions of  the  chairman. 

I  hope  the  learned  members  of  the  Judiciary  Committee  are 
going  to  be  able  to  define  with  the  kind  of  precision  that  they 
expect  from  those  who  support  the  equal  rights  amendment,  those 
particular  words  that  are  enshrined  in  the  Constitution  of  the 
United  States  and  which  our  Supreme  Court  has  interpreted  over  a 
period  of  years. 

At  least  now,  after  200  proud  years  of  making  choices  and  deci- 
sions, under  the  Constitution,  considerably  less  with  regard  to  the 
14th  amendment— I  thiuk  our  Supreme  Court  has  breathed  life 
into  those  particular  words  in  a  way  which  has  eliminated  some  of 
the  aspects  of  prejudice  and  discrimination  in  our  society,  but 
clearly  has  not  done  so  with  regard  to  women  and  we  meet  here  to 
consider  how  one  of  the  important  vestiges  of  discrimination  can  be 
eliminated.  And  it  is  with  this  amendment  that  I  believe  it  can. 

So,  I  want  to  thank  you,  Mr.  Chairman,  for  holding  these  hear- 
ings today,  and  for  at  least  giving  some  assurance  to  the  majority 
members  of  the  U.S.  Senate  who  are  cosponsoring  this  that  we  will 
be  able  to  get  some  action  on  this  amendment.  I  think  that  that  is 
extremely,  important. 

I  welcome  the  chance  to  be  here  to  reaffirm  my  own  strong  com- 
mitment to  making  KRA  a  part  of  the  Constitution  and  ending  the 
shocking  and  shameful  tfender-bnsed  discrimination  which  persists 
in  our  Nation. 

I  was  proud  to  stand  with  Senator  Bayh  and  other  leaders  at  the 
forefront  of  the  KRA  battle  more  than  a  decade  ago.  And  I  was 
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proud  of  the  fight  that  we  made  for  extension  of  the  deadline  for 
the  ratification  of  ERA  in  1978.  I  welcome  the  opportunity  to  help 
guide  the  ERA  through  the  Judiciary  Committee  and  this  Con- 
gress. 

Equal  opportunity  for  all,  which  is  the  cornerstone  of  our  Repub- 
lic, demands  inclusion  of  the  ERA  in  our  Constitution.  We  must  at 
last  recognize  the  essential  contributions  of  millions  of  homemak- 
ers  in  America  who,  in  the  prime  of  their  lives,  nurture  our  future 
citizens  and  too  often  live  their  golden  years  in  poverty.  We  can  no 
longer  justify  denying  the  48  million  women  in  our  Nation's  work 
force  their  right  to  pursue  any  career  and  to  be  paid  a  fair  and  eq- 
uitable wage  and  a  comparable  wage  for  comparable  work. 

I  invite  anyone  who  suggests  that  we  do  not  need  ERA  to  study 
the  current  facts  of  economic  discrimination  against  women.  We 
are  all  too  familiar  with  the  fact  that  women  earn  only  59  cents  for 
every  dollar  earned  by  men.  Even  worse,  black  women  earn  oniy  54 
cents,  while  Hispanic  women  earn  only  49  cents  for  every  dollar 
earned  by  white  men. 

These  facts  are  disturbing  on  their  face,  but  they  become  dis- 
graceful when  we  look  at  what  they  mean  to  American  families. 
There  are  now  8.2  million  families  headed  by  females  in  this  coun- 
try, and  they  represent  half  of  all  the  poor  families.  If  working 
women  who  are  heads^of  households  were  paid  comparable  wages 
to  men's  wages,  half  of  the  poor  families  in  the  United  States 
would  no  longer  be  poor. 

As  of  September  1982,  women  comprised  43  percent  of  the  total 
work  force.  But  women  are  not  represented  in  all  occupations  in 
proportion  to  their  numbers.  They  continue  to  be  concentrated  in 
low-paying  jobs  which  offer  little  job  security  and  little  opportunity 
for  advancement.  \ 

While  99  percent  of  the^secretaries  in  offices  across  the  country 
are  women,  only  a  tiny  percent  of  the  business  executives  support- 
ed by  secretaries  are  women.  And  pay  inequity  continues  to  be  a 
national  disgrace.  I  urge  those  who  claim  that  ERA  is  unneeded  to 
tell  that  to  registered  nurses  who  earn  less  than  $8  per  hour,  while 
their  hospitals  pay  maintenance  workers  more  than  $11  per  hour. 

Although  many  statutes  and  executive  orders  affecting  sex  dis- 
crimination are  already  on  the  books,  the  policies  of  this  adminis- 
tration have  reminded  us  how  fragile  our  fabric  of  laws  really  is. 
We  need  the  protection  that  only  a  constitutional  amendment  can 
provide  to  prevent  the  arbitrary  modification  of  regulations  and  ex- 
ecutive orders  that  insure  equal  rights  for  women.  Equal  rights  are 
too  important  to  depend  on  individual  policies  of  each  administra- 
tion. 

The  ERA  continues  to  enjoy  strong,  broad-based  support.  The 
hundreds  of  organizations  in  Massachusetts  and  across  the  country 
who  have  publicly  expressed  their  support  for  ERA  include  groups 
reflecting  the  entire  range  of  opinion  in  America.  In  the  U.S.  Con- 
gress, a  majority  of  Members  in  both  Houses  are  cosponsors.  Three- 
quarters  of  Americans  live  in  States  which  have  ratified  ERA. 

Opponents  of  equal  rights  boasted  that  the  expiration  of  the  time 
lor  ratification  lust  year  would  be  the  death  of  ERA.  But  to  para- 
phrase Mark  Twain,  the  obituaries  for  ERA  were  premature.  ERA 
is'  alive  and  well  in  every  region  of  America,  and  the  sooner  the 
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Congress  undei  stands  that  ERA  will  not  go  away,  the  sooner  this 
amendment  will  take  its  rightful  place  in  the  Constitution^ 

I  am  proud  to  stand  with  the  cosponsors  and  supporters  ol 
Senate  Joint  Resolution  10  and  the  60  percent  of  Americans  who 
pledged  their  support  for  ERA  in  a  national  poll  last  summer.  We 
know  that  ERA  is  here  to  stay.  . 

The  failure  of  ratification  the  first  time  around  has  encouraged 
women  to  wield  their  enormous  power  at  the  ballot  box.  Women  ac- 
tually cast  more  votes  than  men  in  the  1982  elections,  and  the  po- 
tential of  those  votes  will  be  there  in  every  future  electoon  in  every 
community  in  America.  Every  candidate  for  public  office  now  un- 
derstands that  when  the  votes  are  counted,  women  count,  and  our 
democracy  is  bettor  for  it.  . 

Americans  in  cities  and  towns  all  across  our  Nation  are  watching 
these  hearings  carefully  and  they  will  pay  close  a^ntwnto  what 
is  decided  here.  They  wffl  not  allow  a  small  number  of  legislators 
to  fruotrate  the  wishes  of  the  vast  majority  of  citizens. 

We  have  heard  opponents  of  ERA  attempt  to  justify  their  posi- 
tion by  offering  anachronistic  rhetoric  about  the  need  for  special 
protection  for  women.  But  the  facts  belie  the  sohcitousness  of  these 

OPW3omen3'have  fallen  through  the  administration's  safety  net  in 
record  numbers.  The  $1.2  billion  reduction  in  Aid  to.  Families  with 
Dependent  Children  and  the  $757  million  reduction  in  food  stamps 
stripped  many  women  and  their  families  of  the  only  protection 
theyTuid  against  abject  poverty.  And  Medicare  changes  requiring 
elderly citfcens  to  pay  $l,o00  more  of  their  medical  bilfe  before  they 
become  eligible  for  governmental  assistance  threaten  to  put  essen- 
tial medical  care  out  of  reach  for  half  of  the  older  women  in  Amer- 

1C  What  protections  do  the  opponents  of  equality  offer  to  a  working 
woman  who  is  denied  her  pension  because  sbe  interrupted  her 
career  to  bear  a  child  and  did  not  work  at  the  same  job  long 

enough  to  become  vested  in  a  plan?   

The  most  important  protection  we  can  provide  for  women,  and 
the  beginning  of  all  other  protections,  is  the  protection  of  the  Con- 
stitutS  It  is  time  for  Congress  to  adopt  the  equal  nghte  amend- 
ment, and  this  time  we  will  not  rest  until  ERA  is  ratified  by  the 
States  and  becomes  the  27th  amendment  to  the  Constitution. 
Finally,  Mr.  Chairman,  I  want  to , p* *  very b8=1  welcome  to 


come  he  is  to  this  committee  this  morning. 

We  welcome  his  statements  and  his  comments  as  the  leader  and 
spearhead  of  this  movement.  .  , 

Senator  Hatch.  Before  I  call  our  first  witness  I  wish  to  place  the 
prepared  statement  of  Senator  Biden  and  a  copy  of  Sonate  Joint 
Resolution  10  in  the  record. 
IMaterial  follows:} 

Prepared  Statement  op  Senator  Joseph  R.  Biden,  Jr.  4 

For  over  00  years,  since  it  was  first  introduced  in  Congress,  the  Equal  Rights 
Amendment  hays  repented  the  greatest  of  all  American  .deals:  Equal  just.ce 
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under  law  But  the  American  people  are  not  satisfied  with  symbols,  and  by  a  large 
majority  insist  that  we  make  the  KRA  a  livinK  embodiment  of  that  ideal  by  enshrin- 
ing it  in  our  Constitution. 
I  look  forward  to  taking  part  in  this  effort. 

It  is  simply  hot  sufficient  to  claim  that  existing  laws  provide  equal  protec  ion  to 
the  sexes.  Muny  laws  actually  embody  sex  discrimination  and  even  a  law  which  is 
completely  six-neutral  can  be  repealed  at  any  time.  Equal  treatment  uuc'er  law 
must  not  l>e  subject  to  the  whim  and  caprice  of  some  legislative  body  acting  10  satis- 
fy some  temporary  popular  sentiment. 

Nor  is  it  enough  to  claim  that  the  Constitution  already  provides  sufficient  protec- 
tion against  sex  discrimination. 

Remember,  it  took  half  a  century  following  passage  of  the  Mth  Amendment  for 
women  to  gain,  one  of  the  most  basic  American  rights  of  all:  the  right  to  vote.  Re- 
member,  too,  that  for  many  years  after  the  14th  Amendment  was  ratified,  many 
states  still  prohibited  women  from  owning  property  and  from  holding  certain  jobs. 
The  history  of  the  14th  Amendment  with  regard  to  equal  protection  of  the  sexes  is, 
at  best,  uneven. 

The  American  people  have  demanded  action  on  this  issue.  Let  us  listen  to  the 
people  and  take  that  action. 
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th  CONGRESS  Q  f  ¥%T*Q  4  g\ 
1st  Session      J}.  J.  RElO.  1|J 

Proposing  an  amendment  to  the  Constitution  of  the  United  States  relative  to 
equal  rights  for  women  and  men. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Jinvaby  26  (legislative  day,  Januaby  25),  1983 
Mr.  Tronoar  (for  himself,  Mr,  Packwood,  Mr.  Kennedy,  .Mr.  Mathiab,  Mr. 
Bybd,  Mr.  Bidbn,  Mr.  Leahy,  Mr.  DbConcini,  Mr.  Metebnbavm,  Mr. 
Baucub,  Mr.  Sabbaneb,  Mr.  Spbctbb,  Mr.  Dodd,  Mr.  Wbickbi  Mrs. 
Kabbebaum,  Mr.  Randolph,  Mr.  Pbbcy,  Mr.  Dubenbebgbe,  Mr.  Hat- 
field, Mr.  Pboxmibb,  Mr.  Motnihan,  Mr.  Cohen,  Mr.  Pel^,  Mr.  Bbad- 
lby,  Mr.  Ceanbton,  Mr.  Oantobth,  Mr.  Stbvbnb,  Mr.  Heine,  Mr. 
Eaglbton,  Mr.  Glenn,  Mr.  Gobton,  Mr.  Habt,  Mr.  Hollinos,  Mr. 
Inouye,  Mr.  Jackson,  Mr.  Levin,  Mr,  Melcheb,  Mr.  Ribole,  Mr.  Bent- 
ben,  Mr.  Roth,  Mr.  Huddlebton,  Mr.  Boben,  Mr.  Dixon,  Mr.  Bumpebs, 
Mr.  Matbunaoa.  Mr.  Mitchell,  Mr.  Mubkowbki,  Mr.  Ajtoeewb,  Mr. 
Staffoed,  Mr.  Chafee.  Mr.  Bubdick,  Mr.  BosQHwm,  Ifr.  Binoaman, 
Mr.  Lautenbebo,  and  Mr.  Johnston)  introduced  the  following  joint  resolu- 
tion; which  was,  read  twice  and  referred  to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  relative  to  equal  rights  for  women  and  men. 

1  Resolved  by  the  Senate  and  House  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein),  That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of 

5  the  United  States,  which  shall  be  valid  to  all  intents  and 
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1  purposes  as  part  of  the  Constitution  when  ratified  by  the  leg- 

2  islatures  of  three-fourths  of  the  several  States  within  seven 

3  years  from  the  date  of  its  submission  by  the  Congress: 

4  "Article  — 

5  "Section  1.  Equality  of  rights  under  the  law  shall  not 

6  be  denied  or  abridged  by  the  United  States  or  by  any  State 

7  on  account  of  sex. 

8  "Section  2.  The  Congress  shall  have  the  power  to  en- 

9  force,  by  appropriate  legislation,  the  provisions  of  this  article. 

10  "Sectfon  3.  This  amendment  shall  take  effect  two 

11  years  after  the  date  of  ratification.". 
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Senator  Hatch.  Our  first  witness  for  today  will  be  the  distin- 
guished Senator  from  Massachusetts,  Paul  Tsongas.  That  is  not  to 
say  that  the  other  Senator  is  not  distinguished,  also.  [Laughter.] 

Senator  Tsongas,  we  will  have  you  as  our  first  witness.  Senator 
Tsongas  is  the  chief  Senate  sponsor  of  Senate  Joint  Resolution  10, 
the  proposed  equal  rights  amendment. 

So,  we  will  be  happy  to  hear  your  viewpoint,  Senator  Tsongas.  I 
will  have  a  few  questions  for  you.  Go  ahead. 

STATEMENT  OF  HON.  PAUL  E.  TSONGAS,  A  U.S.  SENATOR  FROM 
"HE  STATE  OF  MASSACHUSETTS 

Senator  Tsongas.  Thank  ycu,  Mr.  Chairman.  Senator  Packwood 
had  hoped  to  be  here,  but  he  was  called  away  to  Oregon. 
Senator  Hatch.  I  understand. 

Senator  Tsongas.  He  is  the  other  cosponsor  of  the  bill  and  I 
would  like  to  express  his  support  as  well. 

I  have  a  statement  here  which  has  been  covered  by  all  the  open- 
ing statements  of  my  colleagues,  so  I  will  submit  that  for  the 
record. 

Senator  Hatch.  Without  objection,  we  will  put  your  complete 
statement  in  the  record. 
[The  prepared  statement  follows:] 
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Prepared  Statement  of  Senator  Paul  E.  Tsongas 

Mr.  Chairman,  thank  you  for  calling  this  hearing  and  inviting  mo 
her.  today  to  speak  about  what  I  believe  Is  one  of  the  most  Important 
matters  before  the  Congress.   The  Equal  Rights  Amendment  has  been 
deliberated  in  the  Senate  long  before  any  of  us  arrived  here.   It  Is 
before  this  Subcommittee  this  morning  because  Senator  Packwood  and 
I  -nd  fifty-five   of  our  colleagues  believe  its  passage  Is  necessary 
to  serve  equal  Justice  for  all  American  citizens. 

The  Senate  cosponsors  are  mrtalone  In  that  conviction.   The  ERA 
is  overwhelmingly  favored  by  the  people  of  this  country:  Public  opinion 

say  that  a  clear  majority  of  Americans  support  It.  When  last 
before  the  Congress,  It  won  a  decisive  majority: 

-84  members  of  the  Senate  and  354  House  members  of  the 
92nd  Congress  voted  for  Its  passage  (Oct.  12,  1971;  March  22,  1972); 
-35  states  ratified  the  ERA  between  1972-1982, 
-and  todays  the  fifty-seven  Senate  cosponsors  join    two  hundred 
andthlrty-nlne  members  of  the  House  of  Representatives  In  a  companion 
■ndertaklng. 

The  ERA  narrowly  failed  to  win  Inclusion  In  the  Constitution  when 
the  deadline  for  ratification  expired  last  July.    That  does  not  make  It 
unique  in  our  history.   The  abolition  of  slavery,  the  unquestioned  right  . 
of  women  to  vote  In  political  elections,  the  extension  of  suffrage  to 
eighteen  year  olds,  the  removal  of  the  poll  tax  -  all  these  were  sought 
n«ny  y..r,  before  they  won  incorporation.  That  this,  efforts  wert  .ucce..- 
ful  derives  ultimately  from  the  correctness  of  their  alms  and  from  the 
refusal  of  their  advocates  to  concede  defeat  after  early  setbacks  I 
would  hope,  Mr.  Chairman,  that  this  Is  the  last  time  we  meet  In  these 
clrcumstances-because  the  ERA  will  this  time  succeed.   But  If,  unhappily 
that  does  not  turn  out  the  case,  I  suspect  we  will  be  seeing  each  other 
again. 

The  need  foiven  Equal  Rights  Amendment  remains  In  my  judgement  a 
clear  and  compelling  one.  It  would,  for  the  first  time,  grant  women  / 
full  status  as  equal  dtlwns  under  the  Constitution  and  establish  a 
standard  for  eliminating  discrimination  based  on  sex.   Only  a  constitutional 


24 


16 


amendment  can  adequatelyassure  equal  rl gilts  to  the  women  and  men  of  this 
nation.   It  Is  the  only  Insurance  that  woro«n  will  have  fair  and  equal 
opportunities  In  employment,  education,  benefit  and  retirement  plans, 
marriage  and  divorce.  \ 

Kany  of  the  oppononts  of  ERA  protest  that' their  disagreement  Is  based 
on  tactics,  not  principle.  They  claim  to  favor  »  statutory  approach  rather 
than  a  Constitutional  one.   I  do  not  wish  to  question  their  motives.  Mr. 
Chairman,  but  one  has  to  wonder  about  the  genuine  sincerity  of  those  who 
say  that  they  support  thousands  of  Individual,  unconnected  protections, 
but  not  a  single  overriding  guarantee. 

A  statuto-by-statute  approach  to  ending  sex  discrimination  has  not  worked 

at  either  the  Federal  or  state  level.  The  Equal  Pay  Act  hes  not  changed  the 

I  » 
fact  that  working  women  still,  earn 'only  60*  for  every  dollar  paid  to  men, 

the  same  ratio  that  existed  a  quarter  century  ago.  Title  IX  of  the  Education 
Amendments  has  not  altered  the  course  set  for  female  students,  often  steering 
then  away  frai  the  education  that  could  pierce  the  barrier  to  bettsr  paying 
Jobs.  Title  Vll  of  the  Civil  Rights  Act  has  not  eliminated  over  800  sections 
of  what  tht  U.S.  Civil  Rights  Cartesian  has  Identified  as  Aderal  laws 
which  set  sex  biased  standards.  . 

Since  Its  first  introduction,  controversy  over  the  ERA  has 
revolved  around  the  same  questions:  Whether  there  should  be  room 
In  the  law  for  'reasdnable'  distinctions  In  the  treatment  of  men 
and  women;  whether  a  constitutional  amendment  1s  the  proper  vehicle 
for  improving  the  legal  status  of  women-,  how  ERA  might  affect  such 
areas  as  privacy,  military  service,  domestic  relations,  criminal 
law,  employment,  education  and  others.  Let  me  take  a  moment  to 
addreis  some  of  these  Issues. 

ECONOMIC  EQUITY 

According  to  the  U.S.  Department  of  Labor,  more  women  are 
working  than  ever  before.   Fifty-two  percent  arc  In  the  Job  force 
compared  to  thirty-nine  percent  In  1965.   This  figure  will  Jump  to 
an  estimated  sixty-five  percent  by  1995.   Yet  women  with  a  college 
degree  earn  less  on  average  than  a  man  with  an  eighth  grade  education. 
And  while  women  account  for  more  than  forty  percent  of  all  white 
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»".r  M..  «*,  M.  „  „„  Mnwr)i)  pM)tiM(_ 

In  sevan  professional  jobs. 

*#*  the  passage  of  equal  credit  law,,  many  women  are  tti], 
denied  credit  because  of  their  sex. 

D-splt.  the  significant  contribution  to  the  home  4no 
-*V  hampers  have  no  legal  or  economic  status  and  little  or  no 

Protection  upon  retirement  or  disability.   „  ma„y  ltat  pport 

1«.  Property  laws,  divorce  ,aw.  ^51„  dl$crtB(lMt- 
against  the  homamakor. 

EFFECT  of      m[  mm  mm] 

The  ERA  would  have  the  effect  of  requiring  the  government  to  treat 
female,  and  male.  „  c1t1jin|  m  ^  ^  ^ 

It  would  not  require  that  any  level  of  government  establish  quota,  for 
women  or  men  in  any  of  It,  activities  *>+>.... 

M«*imt  «tivities.  rather,  1t  would  .Imply  prohibit 

1  cr  minatlon  on  the  basis  of  a  por,o,s  sex.   Tbe  ^ 
only  to  governmental  action;  it  would  not  affect  private  action  or  the  * 
purely  social  relationships  between  women  and  men. 

Tho  adoption  of  the  ERA  would  result  In  the  elimination  of  the 
us.  of  ,ex  a,  the  ^  factor  m  dete^g,  f0r  ex„np]Bi  ^  ^  ; 
subject  to  the  military  draft.  If  «  were  reinstated;  who'  1n  a  divorce 
octlon  would  bo  awarded  custody  of  a  child,  who  would  have  r.,pon.101Hty 
for  family  support;  or  who  would  be  subject  to  jury  duty]  Moreover, 
Public  school,  could  „ot  require  higher  ,dm1,,lon  stand.,4,  for  perron, 
of  one  sex  than  the  other,  and  court,  could  not  im»  ^  Ja1l  ientinCil 
on  convicted  offender,  of  on.  .ex.   r„  .„.„„,  tni  ^ 
•11.ln.tt  from  tho  law  sex-based  classification,  tna/speclflc.lly  deny 
.quality  of  right,  or  violet,  the  principle  of  nondl.cr1m1n.t1on  with 
regard  to  sex.  / 

i 

questions  have  been  r.lsed  regarding  the  effects  of  the  ERA  1n  the 
.r...  of  privacy,  military  service,  rn.rr1.ge  and  the  ft.1l,,  protective 
Inner  laws,  and  criminal       relating  to  .exual  offenders.  L.t  me  „pMk 
to  these  concerni, 
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Opponents  of  the  ERA  have  expressed  concern  that,  with  the  adoption 
of  the  ERA.  separate  rostrooms,  prisons,  and  dormitories  for  mules  and 
females  would  be  prohibited,  However,  the  legislative  history  of  the 
Amendment  and  the  adoption  by  16  states  of  state  equal  rights  amendments 
discount  these  concerns,  The  ?S72  report  of  the  Senate  Judiciary  Committee 
states  that  two  legal  principles  are  especially  significant  In  this  regard* 

One  principle  Involves  the  traditional  power  of  the  State  to 
regulate  cohabitation  and  sexual  activity  by  unmarried  persons. 
This  principle  would  permit  the  State  to  require,  segregation 
of  the  sexes  for  these  regulatory  purposes  with  respect  to  such 
facilities  as  sleeping  quarters  at  coeducational  colleges,  prison 
dormitories,  and  mlllttrv  barracks, 

Another  collateral  legal  principle  flows  from  the 
constitutional  right  of  privacy  established  by  the  Supreme 
Court  In  flrlMBld  vv  Connecticut,  381  U.S.  479  (1966). 
This  right  would  likewise  penult  a  separation  of  the  sexes 
with  respect  to  such  places  as  public  toilets,  as  well  as 
sleeping  quarters  of  public  Institutions. 

Put  simply,  the  state's  traditional  regulatory  powers  and  the 
constitutional  right  of  privacy  would  permit  a  serparatlon  of  the  sexes 
with  respect  to  public  restrooms,  sleeping  quarters  In  public  Institutions 
and  prisons, 

HIMTARY  SuBiifig 

A  critical  question  concerning  the  ERA  relates  to  women  and 
military  service.  As  I  vlow  tho  Amendment,  women  would  be  allowed  to 
volunteer  for  military  service*  Including  combat  duty,  on  tho  same  basis 
as  men.   But  this  duty  would  not  be  arbitrary.  Women  would  not  have  to 
Hurva  In  any  capacity  to  which  thay  wuro  nut  fit  just  as  mutt  aru  not 
required  to  serve  ythore  they  am  not  fit. 

The  ERA  would  require  Congress  to  treat  wc^en  and  men  equally 
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wWi  respect  to  the  draft,  if  a  draft  were  reinstated.   This  would  mean 
that  btfth  woman  and  nian  who  met  physical  and  other  requirements,  and  who 
are  not  exempt  or  deferred  by  the  law,  would  be  subject  to  conscription. 

It  Is  important  to  note  what  will  not  bo  required  by  the  ERA. 
ERA  will  not  require  that  ell  women  must  serve  1n  the  military  any  more 
than  alVmen  must  serve.  Women  who  are  conscientious  objectors,  who  ara 
unqualified  for  medical  reasons,  who  We  dependents,  or  who  ara  mothers 
with  children  would  not  automatically  be  subject  to  the  draft  any  mora 
than  men  with  particular  exemptions  would  be. 

In  Hs  effect  the  ERA  would  mean  a  more  efficient  and  capable 
military.  Further,  women  m  the  military  and  as  veterans  would  receive 
the  same  benefits.  / 

DOMESTIC  RELATE 

The  ERA  would  affect  state  domestic  relations  laws  that  make 
distinctions  based  on  sex    For  example,  the  Amendment  would  bar  a  state 
from  Imposing  a  .greater  liability  on  one  spouse  than  on  the  other  merely 
because  of  sex.   Child  support  required  of  each  spouse  would  be  defined 
in  terms  of  functions  based,  for  example,  on  eacl.  spouse's  earning  power, 
current  resoureos  and  nonmonetary  contributions  to  the  family  wolforo. 
Divorce  laws  would  have  to  be  sax -neutral  so  that  factors  other  than 
gonder  would  determine  the  payment  of  alimony  and  the  custody  of  children. 

And  contrary  to  the  fears  raised  by  opponents  of  ERA,  the  ERA  would 
not  destroy  the  family,    it  would  not  force  women  out  of  the  home  or 
downgrade  the  roles  of  mother  and  homemaker.   On  the  contrary,  the  status 
of  the  NGMomaker  would  be  strengthened.  The  Amendment  would  guarantee 
a  "partnership;  In  which  marital  property  belongs  to  both  husband  and  wife. 
And  It  would  ensure  that  outdated  laws  which  discriminate  against  women 
be  deleted  from  federal  and  state  codes. 

IAB0R  LEQlSLATlflj 

Many  states  have  labor  laws  which  bar  women,  whether  qualified  or 
not.  from  cortaln  jobs  -  jobs  which  are  ov   .,  Mn.  other  states 
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have  weight-lifting  laws  applicable  only  to  women.   Still  others  have 
law*  limiting  the  hours  women  can  work.  Title  VII  of  the  Civil  Rights 
Act  prohibits  sex  discrimination  1n  employment  In  certain  Instances  where 
sex  Is  not  a  "bona  fide  occupational  qualification.1*  Court  decisions 
have  Invalidated  many  itate  laws  based  on  Title  VU  which  prohibit 
or  limit  smployment  of  women  1n  certain  occupations.  Hut  many  state  laws 
of  this  kind  are  still  on  the  books. 

Ratification  of  the  ERA  would  result  1n  equal  treatment  for 
women  and  men  with  respect  to  state  labor  laws.  State  statutes  which  bar 
women  entirely  from  certain  occupations  would  be  Invalid.   However,  laws 
which  offer  a  real  benefit  could  be  extended  to  protect  both  women  and 
men.   For  example,  the  ERA  would  ensure  that  laws  providing  rest  periods 
tor  workers  or  minimum  wage  benefits  or  health  and  safety  protections 
would  cover  both  sexes. 

smmum 

As  for  the  criminal  law,  the  Amendment  would  prohibit  a  state 
from  providing  for  different  punishments  for  women  and  men  who  commit  the 
same  crime.  Laws  which  are  limited  to  one  sex  would  have  to  be  extended 
to  both,  or  such  laws  would  become  invalid.  For  example,  many  prostitution 
laws  make  only  the  acts  of  women  criminal  and  not  those  of  men.  Under 
the  ERA,  these  laws  could  be  extended  to  cover  both  prostitutes  and  patrons 

But  more  Important  than  the  statistics  and  the  categorical 
arguments   that  I  have  just  enumerated,  there  Is  a  personal  reason 
that  leads  me  to  feel  so  strongly  about  this  Issue.  I  hi  e  three 
young  daughters,  aged  two  through  nine.   By  the  time  they  are 
finishing  their  educations  I  would  hope  that  the  situation  I  just 
described  has  changed  and  that  their  opportunities  are  just  as  limit- 
less as  those  of  their  male  contemporaries.    I  would  feel  far  more 
confident  of  that  outcohj  If  the  amendment  before  this  committee 
has  become  part  of  the  fundamental  law  of  the  land. 
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Senator  Thon»;an.  I  would  like  to  begin  by  acknowledging  the 
work  that  Senator  Kennedy  and  Senator  Bayh  did  in  bringing  this 
issue  to  the  forefront  in  the  previous  reincarnation.  It  was  my 
hope,  and  that  of  the  majority  of  this  country,  that  that  would 
have  settled  the  issue.  It  did  not,  and  here  we  are  back  again. 

I  must  say,  Mr.  Chairman,  that  there  is  something  unseemly 
about  the  male  Members  of  this  body  saying  to  the  women  of  this 
country,  "We  know  what  is  best  for  you  and  we  are  going  to  save 
you  by  killing  the  ERA,  and  thereby  make  you  free." 

Senator  Hatch.  That  might  apply  both  ways,  Senator. 

Senator  Tsonoas.  I  think  the  only  response  to  this  kind  of  ap- 
proach is  to  simply  say  thanks,  but  no  thanks.  This  issue  is  going 
to  triumph,  and  I  think  it  is  in  our  interests  that  we  resolve  it  here 
once  and  for  all  and  put  the  issue  behind  us. 

To  bring  up.  in  essence,  19th  century  arguments  to  kill  off  a  20th 
century  idea,  I  do  not  think  is  worthy  of  this  particular  body.  His- 
tory does  not  treat  well  those  who  stand  at  the  courthouse  door. 
They  are  remembered  by  history  as  not  part  of  the  hope  and  solu- 
tion of  America,  but  part  of  the  fear  and  the  darkness  that  reside 
in  nil  of  us. 

This  is  a  great  committee  and  the  members  of  this  committee  are 
very  distinguished.  I  suggest  that  we  all  join  together  and  pass  the 
ERA*  Let  us  not  spill  blood  over  this  issue.  I^t  us  join  together  and 
heal  what  I  think  is  an  unnecessary  rift  between  us,  which  will 
enable  us  to  go  on  to  the  other  great  issues  that  face.  this,  country. 

I  have  two  other  final  points.  One  is  that  one  of  the  effects  of  the 
nonratification  of  the  ERA  ironically  has  been  to  bring  women  into 
the  political  process.  They  have  now  understood  that  you  cannot 
leave  it  to  their  male  fellow  citizens  to  do  what  is  right;  that  they 
have  to  have  their  hands  on  the  levers  of  power. 

I  think,  long  term,  that  the  nonratification  of  the  ERA  is  going 
to  bring  women  into  the  political  process  and  you  are  going  to  hear 
from  them  not  only  on  this  issue,  but  human  rights,  the  social  pro- 
grams, education— the  whole  range  of  issues  before  our  Nation. 

Those  who  were  able  to  defeat  the  ratification  will,  I  think,  in 
time  regret  having  succeeded. 

The  final  point:  somewhat  more  personally,  Mr.  Chairman,  I 
have  three  children.  They  happen  not  to  be  male;  they  happen  to 
he  female  I  have  three  daughters  between  the  ages  of  1  and  9. 
What  am  I  supposed  to  tell  them,  that  we  brought  them  into  this 
world  and  that  they  are  somehow  different  and  less  worthy  than  if 
they  had  been  born  male? 

The  nonratification  of  the  ERA  tells  them  that,  md  I  must  say 
(hat  I  will  do  ;ill  that  I  can  to  make  sure  that  the  children  we 
bring  into  this  world  have  the  same  rights  that  they  would  have 
had  had  they  been  born  male.  That  it,  not  a  great  deal  to  ask,  and  I 
would  hope  that  this  body  would  reflect  the  feelings  of  the  Ameri- 
can people  and  the  majority  of  our  colleagues  and  finally  do  what 
is  rinht  and  get  the  issue  behind  us  so  we  can  all  go  home  and  look 
at  our  ehiklren  who  happen  to  be  female  and  say  we  now  have 
equality  in  the  truest  sense  of  that  term. 

That  would  be  worthy  of  the  U.S.  Senate,  and  I  would  hope  we 
could  join  together  in  that  endeavor.  I  thank  the  chairman. 
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Senator  Hatch.  Thank  you,  Senator  Tsongas.  Let  me  just  ask 
you  a  few  questions  that  1  think  are  important.  I  might  add  that  as 
the  chief  sponsor  of  the  Senate  version  of  the  equal  rights  amend- 
ment, I  think  your  particular  viewpoint  would  be  most  helpful  in 
clarifying  the  legislative  history. 

As  you  know,  the  principal  controversies  that  have  surrounded 
the  amendment  over  the  past  decade  have  been  controversies  over 
its  legislative  impact.  So  that  all  of  us  can  have  a  better  under- 
standing of  the  intentions  of  the  chief  sponsors  of  the  BRA,  let  me 
just  ask  you  a  few  questions  about  what  legislative  changes  will  be 
required  if  the  amendment  becomes  part  of  the  Constitution. 

But  before  I  get  to  those  questions,  I  would  like  to  ask  you  two 
questions  that  I  think  are  very  important.  What  precisely,  in  your 
view,  is  the  standard  of  review  that  the  equal  rights  amendment 
would  establish  for  Federal  and  State  legislation  that  employ  sex 
clti&sificfj*tions? 

Senator  Tsongas.  It  seems  to  me,  Mr.  Chairman,  that  what  we 
have  on  this  issue  is  the  same  standard  of  review  you  have  had  on 
every  other  amendment  that  has  passed  the  Congress.  Senator 
Kennedy  referred  to  some  of  the  ambiguities  in  other  amendments 
which  have  passed. 

There  is  no  one  who  would  argue  that  we  have  at  this  point  an 
exact  understanding  of  where  it  will  lead.  There  has  never  been  an 
exact  understanding  on  any  of  the  things  which  have  passed. 

To  somehow  suggest  that  the  lack  of  that  kind  of  specificity  is 
grounds  for  rejecting  t^ie  amendment,  I  think,  is  an  interesting 
tack,  but  I  would  suggest  to  you  that  there  is  no  precedent  in  our 
history  for  laws  coming  out  with  that  kind  of  exactitude.  And  I 
would  suggest  it  is  not  going  to  be  the  case  here;  it  will  not  be  the 
case  on  other  issues  in  the  future.  And  I  would  hope  that  we  would 
not  hang  our  arguments  against  the  ERA  on  that  particular  case. 

Senator  Hatch.  Well,  this  is  not  a  trivial  Question.  This  is  prob- 
ably the  single  most  important  question  involved  in  the  ERA.  It  is 
an  important  legal  question.  Maybe  I  can  clarify  it  a  little  bit. 

Would  the  ERA  equate  the  standards  of  review  for  sex  classifica- 
tions and  race  classifications?  Would  such  legislation  be  judged  by 
identical  standards?  That  is  very  important.  Indeed,  would  the 
equal  rights  amendment  elevate  sex  classification  above  the  race, 
national  origin,  and  religion  suspect  classifications  that  presently 
exist  in  constitutional  law  by  employing  some  form  of  more  abso- 
lute prohibition?  ,  . 

Senator  Tsongas.  Why  does  not  the  chairman  give  me  an  exam- 
ple of  where  the  conflict  would  arise? 

Senator  Hatch.  Right  now,  we  have  basically  three  suspect  clas- 
sifications. Religion,  race,  and  national  origin.  Virtually  all  laws 
that  classify  on  these  grounds  are  stricken. 

Now,  would  sex  classification  be  interpreted  in  the  same  manner 
as  these  other  three  classifications? 

Senator  Tsongas.  If  I  could  repeat  my  ques  tion,  if  you  would  give 
me  a  for  instance  in  which  this  would  be  adjudicated  

Senator  Hatch.  I  will  do  that.  I  think  I  will  ask  you  a  number  of 
questions,  then,  that  will  be  "for  instances." 

Let  me  just  go  to  n  second  question  that  is  extremely  important. 
During  th«  initial  di  bates  on  the  ERA,  both  the  chief  House  spon- 
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sor,  Representative  Majrtha  Griffiths,  and  the  chief  Senate  sponsor, 
my  predecessor  as  chairman  of  this  subcommittee,  Senator  Bayh, 
stated  that  the  definitive  work  in  understanding  the  meaning  of 
the  equal  rights  amendment  was  the  Yale  Law  Journal  article  in 
1971  by  Professor  Emerson. 

Would  you  agree  with  Senator  Bayh  and  Congresswoman  Grif- 
fiths' endorsement  of  this  particular  article  as  the  definitive  state- 
ment on  the  meaning  of  the  equal  rights  amendment? 

Senator  Tsongas  Having  been  a  graduate  of  the  Yale  Law 
School,  I  was  not  compelled  to  read  the  journal.  [Laughter.] 

I  would  not  suggest  that  I  have  read  that,  and  I  would  be  glad  to 
go  back  and  read  what  some  of  my-  classmates  have  written  and 
submit  that  for  the  record.  But  I  have  not  read  that  article  and  if 
you  want  me  to  review  it  and  comment  on  it,  I  will. 

Senator  Hatch.  Let  me  give  you  some  specific  illustrations  of  the 
important  questions  that  arise  with  regard  to  the  equal  rights 
amendment.  Let  me  just  take  veterans  preference  as  an  initial  il- 
lustration. 

Judith  Lichtman  of  the  Women's  Legal  Defense  Fund  was  sched- 
uled to  testify  before  this  committee  today  until  she  canceled  her 
appearance  late  last  week.  Now,  Ms.  Lichtman  was  the  chief  litiga- 
tor several  years  ago  in  a  case  before  the  Supreme  Court  in  which 
the  defense  fund  argued  that  veterans'  preference  programs,  by 
which  veterans  are  given  slight  hiring  preference  in  civil  service 
positions,  were  in  violation  of  the  Constitution  because  more  men 
than  women  are  veterans. 

In  the  decision  of  Massachusetts  v.  Feeney,  as  you  probably  know, 
the  Supreme  Court  rejected  this  argument.  A  number  of  commen- 
tators on  the  equal  rights  amendment  have  stated  that  veterans1 
preference  programs  would  be  made  unconstitutional  under  the 
equal  rights  amendment. 

Would  you  agree  with  that? 

Senator  Tsongas.  Well,  when  we  get  to  the  point  where  women 
are  part  of  the  military,  the  issue  will  be  moot. 

Senator  Hatch.  Well,  do  you  agree  or  do  vou  not  agree  with 
that? 

Senator  Tsongas.  Well,  I  do  not  think  that  that  is  for  you  or  I  to 
say.  I  mean,  we  have  what  is  called  the  Supreme  Court,  which  is  in 
a  position  to  resolve  those  particular  matters. 

Senator  Hatch.  So  you  are  saying  that  matter  will  be  resolved 
1  y  the  court  system,  then? 

Senator  Tsongas.  That  is  very  much  what  would  happen,  for  ex- 
ample, if  you  passed  an  amendment  on  abortion.  I  suspect  the 
Court  would  be  very  involved  in  adjudicating  the  particular  details, 
as  you  would  here  as  well. 

Senator  Hatch.  Barbara  Brown,  the  author  of  the  "Women's 
Rights  in  Law"  case  book  and  coauthor  of  the  Yale  Law  Journal 
article,  is  one  of  the*  leading  proponents  of  the  ERA,  and  certainly 
one  of  the  leading  authorities  on  this  issue.  She  has  stated  that  a 
rule  giving  veterans  preference  over  all  qualified  women  applicants 
for  State  employment  is  unacceptable  under  the  ERA. 

Do  you  agree  with  that? 
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Senator  Tsonoas.  Again,  1  am  telling  you,  Mr.  Chairman,  that 
that  is  a  matter  which  is  going  to  be  decided  in  the  courts.  If  this 
amendment  is  to  pass,  you  will  have  it  in  the  courts.  . 

Is  the  chairman  suggesting  that  the  irresolution  of  that  issue  is 
enough  to  not  have  the  amendment  pass?  . 

Senator  Hatch.  I  am  suggesting  that  nobody  has  denied  that  the 
issue  of  the  standard  of  rerfew  for  a  constitutional  amendment  of 
this  magnitude  is  a  very  serious  issue.  • 

Let  me  go  to  another.  Let  us  take  the  issue  of  abortion. 

Senator  Tsonoas.  If  I  may  respond  

.  Senator  Hatch.  Sure.       .  .         .  , 

Senator  Tsoncas.  You  are  going  to  be  having  hearings  subse- 
quently this  morning  on  the  human  life  amendment.  Is  the  chair- 
man suggesting  that  all  of  the  constitutional  issues  are  resolved  in 
that  matter;  that  there  will  be  no  interpretation  by  the  courts? 

Senator  Hatch.  No,  I  am  not  suggesting  that. 

Senator  Tsonoas.  Well.tft  works  both  ways. 

Senator  Hatch.  I  am  asking  you  as  the  principal  sponsor  to  tell 
us  what  the  amendment  means.  Let  me  give  you  another  illustra- 

tl0You  mentioned  the  issue  of  abortion.  As  you  know,  one  of  the 
major  controversies  about  the  equal  rights  amendment  has  been  its 
relationship  to  the  issue  of  abortion.  A  number  of  individuals  have 
suggested  that  the  equal  rights  amendment,  for  example,  might 
lead  to  the  so-called  Hyde  amendment,  which  limits  public  funding 
for  abortion,  being  rendered  unconstitutional.  .  . 

Indeed,  it  is  my  understanding  that  the  State  equal  rights 
amendment  in  your  own  State  of  Massachusetts  has  served  as  a 
basis  for  that  argument.  In  addition,  Professor  Emerson  has  writ- 
ten,  again,  that  the  ERA  "would  have  an  important  effect  in 
strengthening  abortion  rights  for  women." 

Now,  what  would  be  your  view  on  the  impact  of  BRA  upon  the 
Federal,  State,  and  local  limitations  on  public  funding  of  abortions? 
Would  surh  limitations  continue  to  be  constitutional  or,  in  your 
opinion,  would  they  be  unconstitutional? 

Senator  Tsonoas.  I  can  give  you  a  personal  view. 

Senator  Hatch.  Sure.  Well,  that  is  all  I  am  asking.  Whatever 
you  think,  as  chief  sponsor  of  the  equal  rights  amendments,  it  will 
stand  for.  That  is  all  I  am  asking.  A,    _  n  ^ 

Senator  Tsonoas.  I  happen  to  believe  that  the  Supreme  tourt 
was  correct  in  the  decision  of  Roe  v.  Wade,  in  that  the  issue  of 
abortion  is  a  matter  between  a  woman  and  her  physician.  I  think  if 
you  pursue  that,  that  is  a  decree  by  the  Supreme  Court. 

There  have  been  matters  adjudicated  in  terms  of  State  legislative 
actions,  and  I  do  not  see  that  that  is  changed  by  the  ERA  passing. 

Senator  Hatch.  So  you  feel  that  it  would  overrule  the  Hyde 
amendment  prohibiting  Federal  funding  of  abortion? 

Senator  Tsonoas.  I  am  telling  you,  Mr.  Chairman,  as  I  said 
before,  that  that  issue  would  be  resolved  in  the  courts. 

Senator  Hatch.  Let  me  give  you  another  illustration.  A  contro- 
versy relating  to  the  ERA  concerns  its  impact  upon  private  colleges 
or  schools  which  are  "women  only"  or  "men  only.  There  are,  of 
course,  many  such  institutions  ^c^oss  the  country. 
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Now,  I  would  be  interested  in  knowing  the  impact  of  the  equal 
rights  amendment  upon  such  institutions.  For  instance,  the  Califor- 
nia Commission  on  the  Effects  of  the  Equal  Rights  Amendment  has 
said  that  after  the  effective  date  of  the  ERA,  "litigation  attempting 
to  place  private  educational  institutions  under  the  ERA  is  virtually 
certain  to  ensue." 

Other  pro-ERA  commentators  have  said  that  at  the  very  least, 
the  ERA  will  make  it  unconstitutional  for  governments  to  provide 
any  of  these  institutions  with  financial  subsidies,  tax-exempt 
status,  or  financial  assistance  for  their  students. 

Now,  would  you  agree  with  anv  of  these  assessments  on  the 
impact  of  the  equal  rights  amendment?  Would  it  be  unconstitution- 
al, for  example,  for  governments  to  provide  tax-exempt  status  for 
such  institutions?  Would  it  be  unconstitutional  for  them  to  provide 
individual  scholarships  or  other  public  assistance  to  students  at- 
tending those  private  colleges  or  schools? 

Senator  Tsongas.  Again,  Mr.  Chairman,  I  will  give  you  my  per- 
v    sonal  view. 

'       Senator  Hatch.  That  is  all  I  can  ask  for. 

Senator  Tsongas.  It  would  not.  I  happen  to  feel  that  there  is  no 
inherent  problem  in  colleges  that  want  to  be  all  male  or  all  female. 
As  you  know,  there  is  a  movement  back  in  that  direction. 

But  i  repeat  that  these  issues  are  going  to  be  decided  in  the 
courts. 

Senator  Hatch.  Would  you  agree,  then,  that  the  ERA  would  cer- 
tainly outlaw  single-sex  public  schools  and  universities?  Would  you 
agree  with  that? 

Senator  Tsongas.  That  it  would  outlaw  single-sex  

Senator  Hatch.  Public  schools  and  universities. 

Senator  Tsongas.  I  do  not  know.  I  mean,  I  can  see  the  arguments 
that  would  be  made,  and  again  you  would  have  this  resolved  in  the 
courts. 

Senator  Hatch.  Let  me  give  you  another  issue  that  is  extremely 
important,  and  I  think  your  views  on  it  are  extremelv  important. 

There  are  many  churches  in  this  country  which  deny  various 
rights  to  women  in  the  exercise  of  their  religious  doctrine.  The 
Roman  Catholic  Church,  for  instance,  denies  priesthood  to  women. 
The  Mormon  Church  limits  certain  positions  to  men.  The  orthodox 
Jewish  synagogue  segregates  men  and  women. 

Now,  in  your  opinion,  would  the  equal  rights  amendment  allow 
such  churches  to  continue  to  have  tax  exemptions  and  other  public 
benefits? 

Senator  Tsongas.  In  that  case,  Mr.  Chairman,  I  believe  that  the 
issues  of  the  ERA  and  the  issues  of  freedom  of  religion  are  in  some 
conflict.  What  would  happen  in  that  case  is  they  would  go  to  the 
courts  and  have  it  resolved. 

Senator  Hatch.  So  you  are  saying  that,  again,  the  courts  would 
have  to  resolve  this  issue? 

Senator  Tsongas.  As  they  would  a  lot  of  the  issues  that  will  be 
raised  if  the  human  life  amendment  should  pass  as  well. 

Senator  Hatch.  How  does  this  issue  differ  fro.n  the  treatment  of 
the  fundamentalist  religion  involved  in  the  Bob  Jones  case  where 
the  Government  was  successful  in  denying  tax  exemptions  to  Bob 
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Jones  University,  a  private,  church-related I  institution  which  dis- 
criminates  in  its  practices  with  respect  to  whites  and  blacks.' 

The  Government  argued  in  that  case  that  tax  exemption  ought 
to  be  denied  liecause  Bob  Jones,  whatever  its  religious  doctrine, 
was  violating  an  important  public  policy-the  equal  treatment  of 

*  Howdoes  the  Bob  Jones  situation  differ  from  the  situation  of  the 
orthodox  Jewish  school  which  segregates  children  on  the  basis  ot 

^SenatoTTMNG^Mr.  Chairman,  to  follow  the  rationale  through, 
the  fact  that  the  Bob  Jones  issue  had  to  be  resolved  by  the  Su- 
preme Court  would,  to  follow  the  argument,  take  you  back  to  the 
position  where  you  would  never  pass  an  amendment  providing 

^dVnot know  whether  the  Chairman  is  suggesting  that,  but  I 
would  hope  that  that  is  not  the  case.  If  you  are  suggesting  that 
wherever  there  are  unresolved  issues  to  be  litigated,  issues  of 
equality  should  not  be  passed,  be  they  race,  religion,  or  whatever, 
that  is  a  very  different  situation.  mmm»m^A 

Senator  Hatch.  I  am  beginning  to  wonder  what  is  a  resolved 
issue  Is  not  the  equality  of  sexes  under  the  equal  rights  amend- 
ment as  important  and  as  fundamental  as  equality  in  race,  equali- 
ty in  national  origin,  and  equality  in  religion? 
*  Senator  Tsongab.  I  do  not  think  anyone  argues  that  case- 

Senator  Hatch.  Let  me  follow  up  on  that.  The  National  Organi- 
zation for  Women,  the  NOW  organization,  has  approved  an  official 
resolution  which  states  on  this  issue 

Revived.  (1)  that  churches  and  seminaries  imm«jiately ^^^2°?!^? 
that  aHsien  a  different  role  to  men  and  women;  (2)  that  seminaries  recruit,  enroll, 
SiSX  Jd?emptoy.  and  promote  women  theologians  and  theolorical  student,  on 
L  SBwitn  men;  (3)  that  federal  ^^^^J^m^^^ 
orive  churches  of  their  right  to  discriminate  on  the  basis  of  sex; ,  and,  (4)  that  tax 
KpUon  bTwithdrawn  from  any  church  activity  opposed  to  abortion  or  ordaining 
women  to  the  ministry. 

Now  would  you  agree  or  disagree  with  NOW  that  the  assigning 
of  a  different  rple  in  churches  and  seminaries  to  men  and  women  is 
sexist?  Would  the  ERA,  as  you  have  proposed  it,  tolerate  govern- 
ment accommodation  of  these  types  of  policies?  . 

Senator  Tsoncas.  Again,  Mr.  Chairman,  you  have  an  interpreta- 
tion of  the  freedom  of  religion  conflicting  with  the  interpretation  of 
the  equality  by  sex.  You  are  in  exactly  the  same  situation  that  you 
would  have  if  you  have  a  conflict  between  freedom  of  religion  and 

raVhf!n "rearguing  that  the  ERA  should  not  pass  because  these 
issues  are  unresolved,  you  have  to  continue  the  argument  to  the 
point  of  arguing  for  removing  the  racial  equality  amendment  be- 
cause there  are  issues  there  that  have  gone  to  court. 

If  you  go  down  the  first  road,  Mr.  Chairman,  you  have  got  to  con- 
tinue down  that  road  to  wherever  that  will  take  you. 

Senator  Hatch.  The  reason  that  I  am  raising  these  issues,  Sena- 
tor Tsongas,  is  because  they  txe  very  important  issues. 

Senator  Tsongas.  I  am  not  arguing  with  that. 

Senator  Hatch.  You  have  major  organizations  saying  that  this  is 
the  way  the  equal  rights  amendment  has  to  be  interpreted.  And, 
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frankly,  your  answers  thus  far  have  been  that  the  courts  are  going 
to  determine  what  it  means. 

I  think  we  ought  to  determine  some  of  these  things  in  the  Con- 
gress of  the  United  States  because  we  are  elected  to  determine 
them  rather  than  leave  them  all  to  unelected  judges  who  are  not 
accountable. 

But  be  that  as  it  may,  I  am  concerned,  as  a  person  who  believes 
in  the  first  amendment  freedom  of  religion,  that  if  ERA  is  passed 
and  a  standard  of  review  equal  to  or  higher  than  those  relating  to 
suspect  classifications  for  race,  national  origin  and  religion,  some 
of  these  interpretations  are  going  to  come  down  exactly  as  NOW 
desires. 

That  would  mean  Government  imposition  of  its  viewpoint  on  the 
Catholic  Church,  the  Mormon  Church,  the  Jewish  orthodox  faith, 
and  countless  other  religions  in  this  country  unless  they  were  will- 
ing to  lose  their  tax-exempt  status. 

I  might  add  that  the  courts  determine  unanticipated  conflicts. 
That  is  the  purpose  of  the  courts.  But  we  are  now  discussing  fully 
anticipated  conflicts  and  controversies. 

Let  me  give  you  another  question.  This  is  one  that  is  very  

Senator  Tsongas.  Could  I  respond  to  that? 

Senator  Hatch.  Excuse  me.  Go  ahead. 

Senator  Tcongas.  Mr.  Chairman,  it  seems  to  me  that  if  one  is 
concerned— and  I  understand  the  legitimacy  of  that  concern— that 
there  be  a  more  definitive  view  of  what  we  are  passing,  it  seems  to 
me  that  the  best  way  of  doing  it  is  let  us  work  together;  let  us  pass 
the  amendment.  Let  us  work  together  in  terms  of  the  legislative 
history  and  what  the  intent  of  the  Congress  and  the  Senate  would 
be,  as  opposed  to  what  is  happening,  because  we  have  those  who 
are  in  favor  and  thosfe  who  are  opposed  who  are  now  going  to 
engage  in  legalistic  arguments  as  to  why  it  should  not  pass. 

It  seems  to  me  that  if  we  were  to  work  together  in  this  particular 
matter,  I  think  some  of  these  issues  will  be  resolved.  Some  will  not 
be  resolved  and  will  have  to  go  to  the  courts. 

But  I  would  only  reiterate  that  if  that  argument  is  sufficient  to 
knock  off  the  ERA,  then  there  is  an  obligation  on  those  who  do 
that  to  go  back  to  all  the  other  amendments  which  have  been 
passed  which  have  also  caused  legislative  ambiguities  and  have  led 
to  court  cases,  and  you  will  viscerate  the  entire  U.S.  Constitution. 
And  I  would  suggest  that  nobody  is  in  the  mood  to  do  that. 

Senator  Hatch.  The  difference  is  there  will  always  be  unantici- 
pated conflicts  and  uncertainties  in  any  constitutional  amendment. 

These,  however,  are  fullv  anticipated  conflicts;  these  are  uncer- 
tainties that  I  think  have  been  discussed  and  considered  by  propo- 
nents of  the  equal  rights  amendment.  I  think  proponents  of  the 
ERA  ought  to  state  clearly  which  way  they  think  this  amendment 
will  be  applied,  because  once  the  amendment  is  ratified,  assuming 
that  it  is,  it  will  then  be  too  late  to  make  these  determinations. 

I  might  add  that  it  will  then  be  virtually  impossible  to  change 
them  legislatively.  These  issueo  will  be  "constitutional  zed/' 

Senator  Tsongas.  Mr.  Chairman,  if  I  were  to  give  you  examples 
of  anticipated  conflicts  with  the  human  life  amendment,  would  you 
withdraw  it? 
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Senator  Hatch.  Thut  i8  not  what  is  before  us  right  now.  [Laugh- 

teYou  are  the  sponsor  of  the  equal  rights  amendment.  These  are 
not  difficult  questions;  these  are  questions  that  have  been  discussed 
during  the  past  12  years.  These  are  questions  that  concern  the 
basic  premises  that  will  apply  to  this  amendment.  * 

The^arHnticipated  problems;  they  are  serious  problems.  The 
Bob  Jones  case  raises  these  religious  problems  anew. 

But  if  you  start  t  Iking  about  the  Catholic,  Bishops  Conference 
rather  than  Bob  Jc  ies  University,  worrying  About  whether  or  not 
Sv  are  going  to  be  able  to  retain  their  tax^empt  status  because 
they  are  not  giving  the  priesthood  to  women,  that  is  a  concern  to  a 
great  many  persons. 

I  will  give  you  another  illustration. 

Senator  Tsonoas.  Mr.  Chairman,  could  I  respond  ? 

Unator  KSJlkfyou  believe  that  when  the  racial  equality 
laws  and  amendments  were  passed,  anyone  knew  of  Bob  Jones  Uni- 
versity and  the  court  case  that  would  follow?  . 

Sector  Hatch.  I  believe  that  there  may  have  been  some  who 
were  concerned,  but  that  is  not  the  issue  here  today. 

Let  me  give  you  an  illustration. 

Senator  Tsonoas.  If  I  could  just  respond  

Senator  Tsonoas. "'will  make  an  offer  to  you,  Mr.  Chairman. 

Senator  Hatch.  Go  ahead.  .  , 

Senator  Tsonoas.  If  I  can  demonstrate  to  you  anticipated I  prob- 
lems in  the  human  life  amendment,  and  because  of  that  and  the 
you  have  been  arguing  here  you  take  your  name  off  that 
amendment,  I  will  take  my  name  off  the  ERA  amendment 

Senator  Hatch.  Currently,  the  courts  are  deciding  all  issues 
bearing  on  "hei right  to  life  controversy.  My  amendment's  purpose 
^"provWe  pUple  in  State  legislatures  a  role  in  the  decisionmak- 
ing process  relative  to  the  issue  of  abortion. 

Senator  Tsonoas.  Can  you  commit  that  there  will  be  no  antici- 
pated problems  if  your  amendment  passes?  ,,omB 

Senator  Hatch.  Well,  I  think  there  will  always  be  problems. 
That  is  northe  point.  The  point  is,  what  does  the  equal  rights 
amendment  mean  with  regard  to  anticipated  problems. 

I  would  be  willing  to  testify  on  the  human  life  amendment  in  re- 
sponse to  questions  on  anticipated  problems.  I  would  not  keep 
caving  that  thp  courts  ought  to  decide  that. 

WparttulflrTmendraint  on  that  issue  will  take  the  issues  now 
deci&S  in  the  courts  and  return  them  to  the  representative 

^eq°uaKrriJhTatndment  is  passed,  you  are saying :  »  wmhe 

%  n^hle^reXeiq^cau^t  wK 
locked  into  the  Constitution.  That  is  the  difference. 
Let  me  ask  vou  another  question. 

The  Commission  on  Civil  Rights  has  also  observed  that  the  equal 
rights  amendment  "will  prohibit  sex-based  discrimination  in  insur- 
ance wherever  Governmental  action  is  involved."  Now,  given  the 
de£eeY»f  government  regulation  of  the  insurance  industry,  some 
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people  would  say  that  the  equal  rights  amendment  would  flatly 
prohibit  sex-based  discrimination  in  insurance  policies  and  actuar- 
ial tables. 

Tnaf  i8  d'  1P'te  tne  fact  tnat  men  and  women,  on  the  average, 
have  differs  at  life  expectancies.  They  would  pay  identical  amounts 
for  annuities  and  pensions,  and  despite  differences  in  accident 
records,  they  would  pay  identical  amounts  for  automobile  and  casu- 
alty insurance  policies. 

Let  me  just  ask  you  this:  Would  there  be  any  impact  upon  sex- 
based  insurance  policies  as  a  result  of  the  equal  rights  amendment, 
in  your  opinion? 

Senator  Tsongas.  Mr.  Chairman,  if  we  pass  this  amendment,  the 
issue  will  end  up  in  court.  Mr.  Chairman,  if  ,we  do  not  pass  the 
amendment,  this  issue  will  end  up  in  court. 

Senator  Hatch.  Well,  I  would  much  rather  be  able  to  legislative- 
ly resolve  it  if  the  court  does  not  resolve  it  favorably.  And  I  think 
if 'the  court  came  down  against  your  position,  you  might  want  to 
resolve  it  legislatively.  Once  it  is  locked  into  the  Constitution,  you 
will  not  be  able  to  do  it. 

Senator  Tsongas.  Can  the  Chairman  give  me  an  example  of  an 
amendment  which  has  passed  in  which  there  were  no  court  cases 
subsequently? 

Senator  Hatch.  Well,  I  agree  with  you  that  unanticipated  prob- 
lems come  to  court.  We  are  talking  about  anticipated  problems;  we 
are  talking  about  problems  that  exist,  that  are  concrete  and  cannot 
be  ignored. 

We  are  talking  about  the  Constitution  of  the  United  States.  We 
are  talking  about  standards  of  review  that  could  turn  this  country 
upside  down. 

I  do  not  think  that  the  majority  of  the  people  in  this  country  are 
willing  to  turn  everything  over  to  the  Supreme  Court  of  the  United 
States,  or  over  to  the  Federal  judiciary  in  general. 

But  be  that  as  it  may,  let  me  ask  you  about  

Senator  Tsongas.  Mr.  Chairman,  if  I  may  respond  

Senator  Hatch.  Sure. 

Senator  Tsongas.  We  passed  the  MX  missile  yesterday. 
Senator  Hatch.  Right. 

Senator  Tsongas.  There  are  a  lot  of  anticipated  problems  in  that 
field.  It  did  not  stop  us  from  voting. 

Senator  Hatch.  And  we  can  repeal  that  immediately  because  it 
is  a  statute.  But  once  you  pass  a  constitutional  amendment,  it  is 
pretty  tough  to  repeal  it.  That  is  the  difference. 

Senator  Tsongas.  I  will  join  you  in  the  repeal. 

Senator  Hatch.  I  understand  that.  [Laughter.] 

But  at  least  we  could  join  together  if  we  wanted  to  as  Members 
of  the  Congress  and  as  elected  representatives.  If  the  equal  riqhts 
amendment  passes,  all  these  anticipated  problems  are  relegated  to 
the  courts.  They  may  not  come  down  the  way  you  or  I  would  like. 
But  that  is  when  they  will  be  decided. 

Legislative  bodies  change,  but  they  change  in  response  to  the  will 
of  the  people;  courts  do  not. 

Let  me  ask  you  about  fair  housing.  It  is  another  very  current 
issue.  Barbara  Brown,  one  of  the  leading  academic  authorities  on 
the  equal  rights  amendment,  has  stated  that  the  equal  rights 
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amendment  would  likely  require  that  discrimination  on  the  basis 
of  marital  status  be  added  to  the  housing  discrimination  laws  of 
the  Nation  because  a  large  majority  of  single-parent  families  are 

female-headed.  ......        flL         *  *.» 

Would  the  ERA  require  the  fair  housing  laws  of  the  country  to  • 
prohibit,  as  a  new  category  of  discrimination,  discrimination 
against  married  or  single  persons?  . 

Senator  Tsongas.  I  do  not  believe  that  it  would,  Mr.  Chairman. 
But,  again,  you  are  talking  about  an  issue  that  may  or  may  not  end 
up  in  the  courts. 

You  know,  I  appreciate  the  chairman  s  position  and  his  concern. 
I  also  have  respect  for  the  tact  that  the  Chairman  is  using  very 
skillfully.  But,  ultimately,  what  you  are  saying  is  this:  If  you  have 
anticipated  problems,  nothing  should  pass  into  the  Constitution. 

Senator  Hatch.  No,  that  is  not  what  I  am  saying.  I  am  saying 
that  we  ought  to  at  least  resolve  these  problems  in  advance  so  we 
know  where  we  are  going  as  a  nation;  we  ought  to  do  it  in  the  in- 
terests of  the  people  of  this  country  before  the  ERA  is  ratified. 

I  am  not  saying  that  anything  that  has  problems  ought  not  go 
into  the  Constitution.  But  I  think  we  ought  to  attempt  to  resolve 
them;  we  should  not  just  say  let  the  courts  resolve  them. 

Senator  Tsongas.  Well,  how  many  of  these  issues,  if  they  were 
resolved,  would  cause  you  to  sign  up  with  the  ERA  amendment? 

Senator  Hatch.  A  number  of  them.  Especially  the  standard  of 
review  issue.  But  I  do  not  think  you  are  resolving  them  for  me  here 
todav 

Senator  Tsongas.  Why  do  we  not  do  this?  Why  do  you  not  give 
me  a  list  of  all  the  concerns  that  you  have?  I  will  sit  down  with 
Senator  Packwood  and  we  will  give  you  answers  to  all  of  them  and 
resolve  them  in  terms  of  the  intent  of  the  sponsors. 

Senator  Hatch.  I  am  willing  to  do  that,  but  let  me  ma.te  the 
record  today  because  this  is  an  important  record  and  you  are  the 

principt  u  sponsor.  ...  *  tu„ 

Senator  Tsongas.  We  will  be  pleased  to  have  you  sign  on  to  the 

ERA  amendment. 

Senator  Hatch.  I  understand,  and  nothing  would  please  me  more 
if  we  can  resolve  some  of  these  conflicts. 

The  Yale  Law  Journal  article  has  suggested  that  if  a  company 
has  a  leave  time  policy  for  pregnant  women  or  new  mothers,  they 
would  have  to  adopt  an  equivalent  leave  time  policy  for  the  hus- 
bands of  pregnant  women  or  new  fathers. 

Now,  would  you  agree  that  the  ERA  would  prohibit  g;  anting 
leave  time  only  to  the  female  parent  of  a  child? 

Senator  Tsongas.  Well,  I  think  it  should  be  expanded  to  provide 
leave  time  for  all  pregnant  men,  were  that  to  occur.  [Laughter.] 

Senator  Hatch.  Well,  that  is  a  humorous  answer,  but  it  does  not 
answer  my  question.  .  v  . 

Do  you  think  men  have  to  be  given  leave  time,  as  the  Yale  Law 
Journal  says  and  as  Senator  Bayh  indicated  when  he  was  the 
chairman  of  this  subcommittee? 

Senator  Tsongas.  It  is  my  feeling  personally  that  they  would  not. 
But,  again,  that  does  not  solve  the  problem. 
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Senator  Hatch.  Again,  it  would  have  to  be  resolved  by  the 
courts,  you  are  saying?  You  would  disagree  with  Professor  Emer- 
son, the  author  of  the  Yale  Law  Journal  article? 

Senator  Tsongas.  There  are  220  million  Americans.  What  is  to 
stop  anybody  from  going  to  court  if  they  have  a  disagreement  with 
any  part  of  any  amendment? 

Senator  Hatch.  Senator,  I  am  not  trying  to  embarrass  you.  I  am 
trying  to  go  oyer  some  of  these  issues  because  they  are  important 
ones  and  it  is  important  to  find  out  what  your  viewpoints  are. 

The  California  Commission  on  the  Effects  of  the  ERA  has  stated  j 
that  the  segregation  of  thexsexes  in  sex  education  classes  would  be 
constitutionally  prohibited  by  the  ERA. 

Would  you  agree  that  this  would  result  from  the  ERA? 

Senator  Tsongas.  Mr.  Chairman,  why  do  we  not  call  a  spade  a 
spade  here? 

Senator  Hatch.  Yes. 

Senator  Tsongas.  What  you  are  trying  to  do  is  to  suggest  that 
there  are  a  whole  host  of  questions  which  may  go  to  the  courts 

Senator  Hatch.  Exactly  right,  exactly  right. 

Senator  Tsongas.  And  what  you  are  doing,  in  essence,  is  provid- 
ing a  list  of  particular  examples  in  which  the  questions  are  ambig- 
uous and  may  end  up  in  the  courts.  That  is  supposed  to  be  the  ar- 
gument against  the  ERA. 

I  will  give  you  an  equivalent  list  of  questions  involving  the  issue 
of  abortion  and  I  will  then  call  upon  you  to  follow  the  logic  of  the 
argument  you  have  made  here  today  and  withdraw  your  name 
from  the  human  life  amendment. 

Senator  Hatch.  I  will  answer  every  one  of  those  questions  to  the 
best  of  my  ability. 

Senator  Tsongas.  And  I  will  answer  all  of  your  questions  in  writ- 
ing—every one  that  you  can  ask  today  and  all  that  you  can  ask  in 
Writing— and  I  would  then  call  upon  you  to  do  the  same  thine, 
which  is  to  support  the  ERA. 

Senator  Hatch.  I  would  be  happy  to  do  it;  I  have  no  problems 
with  that. 

What  I  am  saying  is  thi*.  *hese  are  not  obscure,  or  trivial  ques- 
tions. These  are  questions  that  go  to  the  root  of  the  ERA;  these  are 
issues  that  are  going  to  affect  every  American.  These  are  questions 
that  you  need  to  answer  as  the  chief  sponsor  of  the  equal  rights 
amendment. 

Look,  I  will  skip  over  most  of  them.  Let  me  just  go  to  one  

Senator  Tsongas.  If  the  Chairman  was  really  serious  about 
having  

Senator  Hatch.  I  am  really  quite  serious. 

Senator  Tsongas  [continuing].  Particularly  detailed  answers  to 
these  questions,  the  chairman  would  have  provided  them  to  myself 
and  to  Senator  Packwood  before  the  hearing.  You  knew  damned 
well  that  these  were  specific  issues  

Senator  Hatch.  That  is  right. 

Senator  Tsongas  (continuing).  That  no  one  coming  here  unpre- 
pared could  answer.  I  will  answer  those  questions  in  writing,  and 
would  say  to  you  that  having  done  that,  I  will  then  call  upon  you 
having  resolved  that  particular  part  of  the  argument,  to  join  us  in 


0 

ERIC 


Uj 


32 


And  if  you  Uo  not,  then  I  would  call  upon  you  to  at  least  use  the 
same  logic  applied  to  the  human  life  amendment,  and  withdraw 
?hram?ndmePnt  because  of  the  anticipated  legal  turmo.l  that  w.ll 

*t££  iKSI'i  wTuld  just  remind  the  Senator  with  regard  to 
thrabortion  issue  that  my  amendment  will  take  an  issue  now  de- 
cided by  the  courts  and  return  the  decisionmakmg  process  to  the 
legislative  bodies  of  this  country-the  elected  bodies  in  this  coun- 

tr  Your  amendment  takes  a  series  of  decisions  decided  now  ^  elect- 
ed representatives  and  gives  them  to  the  courts,  which  are  unelect- 
ed  and  unaccountable.  .       ,     c.  „.„ 

Senator  Tsongas.  Does  the  chairman  suggest  that  the  State 
courts  would  not  get  involved  in  litigating  the  issue  of  abortion  if 
vou  returned  it  to  the  States?  ,  .  . 

Senator  Hatch.  I  have  no  doubt  that  there  will  be  many  litigated 
issues,  and  I  would  be  happy  to  answer  any  and  all  questions.  Let 
me  just  ask  you  one  more.  .     ,  , 

Senator  Tsongas.  That  is  the  point  you  are  making  here,  that  if 
these  things  are  unresolved,  we  should  not  pass  it  because  there 
will  be  litigation. 

Senator  Hatch.  Not  necessarily.  .  , 

Senator  Tsongas.  You.  just  admitted  that  on  the  abortion  issue 
thev  are  going  to  be  in  the  State  courts  ad  nauseum.  So,  the  logic 
has  to  apply  both  ways.  Mr.  Chairman,  not  just  in  one  direction. 

^torHATCH.  That  is  fine.  Let  me  ask  you  three  or  four  more 
quetttons  These1  all  involve  well-known  and  recurrent  issues.  They 
^genuine  issues  that  exist  today;  all  I  want  is  your  opinion  on 
how  the  equal  rights  amendment-your  proposal  will  be  applied 

with  regard  to  these  issues. 

Let  me  go  to  the  militaiy  issue.  . 

The  issue  of  the  impact  of  the  ERA  upon  the  military  has,  of 
course,  been  one  of  its  most  controversial  aspects.  Now,  I  would 
just  like  to  ask  you  several  questions  in  this  regard. 

First,  would  the  equal  rights  

Senator  Tsongas.  If  the  chairman  was  sc  interested  in  my  view- 
point, why  were  these  questions  not  submitted  when  we  would 
nave  a  chance  to  review  them  and  give  you  detailed  answers? 

Senator  Hatch.  In  all  the  hearings  I  have  ever  held,  we  have 
never  submitted  questions  to  the  witnesses  m  advance.  I  would 
have  been  happy  to  have  done  so  if  you  had  asked,  but  the  fact  of 
t he  %atter  is  I  am  going  to  ask  them.  These  are  not  difficult  ques- 

t,0Se*nator  Tsongas.  But  I  would  be  glad  to  get  back  to  voir so  that  I 
have  the  same  time  to  prepare  the  answers  that  your  staff  did  pre- 

^S^?S^Sinaltort  these^tibn  have  been .debated for  12 
vears-r,0  years,  some  people  say.  This  is  not  something  that  is  in- 
comprehensible or  that  I  nm  suddenly  springing  on  you. 

Senator  Tsongas.  Did  the  chairman  prepare  these  questions  or 
did  staff  prepare  the  questions? 

Senator  Hatch.  I  did  a  lot  of  work  on  them  myself. 

Senator  Tsongas.  Did  you  prepare  all  those  questions.' 
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Senator  Hatch.  As  a  matter  of  fact,  I  have  written  an  article  on 
this,  I  have  done  a  lot  of  

Senator  Tsongas.  Did  you  prepare  those  questions?  The  answer 
is  no. 

Senator  Hatch.  Senator,  let  me  ask  the  questions.  When  I  come 
before  your  committee,  you  can  ask  me  questions,  OK? 

Let  me  just  ask  you  this.  And  even  if  staff  did  help,  so  what? 
What  is  wrong  with  that? 

First,  would  the  equal  rights  amendment  result  in  the  overturn- 
ing of  the  Supreme  Courts  decision  in  Rostker  v.  Goldberg  that 
Congress  can  limit  draft  registration  to  men?  Would  this  policy 
continue  to  be  constitutional  under  the  equal  rights  amendment? 

Senator  Tsongas.  I  would  be  glad  to  supply  a  detailed,  thought- 
ful answer  to  the  committee,  taking  the  same  time  to  respond  that 
the  committee  did  to  pose  the  question. 

Senator  Hatch.  CGn  you  give  me  a  yes  or  no  on  that  for  today? 
And  then  I  will  be  happy  to  submit  these  in  writing  to  you  as  well 
and  we  willput  your  detailed  answers  into  the  record  as  well. 

Senator  Tsongas.  Well,  I  would  appreciate  the  opportunity  to 
look  at  these  questions  in  detail  and  submit  tho  responses. 

Senator  Hatch.  Let  me  ask  you  one  that  I  think  is  even  easier 
than  that.  Would  the  ERA  result  in  women  being  assigned  to 
combat  units  and  related  duties  on  an  identical  basis  as  men? 

Senator  Tsongas.  I  did  not  hear  the  chairman. 

Senator  Hatch.  Would  the  ERA  result  in  women  being  assigned 
to  combat  units  and  related  duties  on  the  identical  basis  as  men? 

Senator  Tsongas.  I  have  the  same  response,  Mr.  Chairman. 

Senator  Hatch.  You  are  not  going  to  answer? 

Senator  Tsongas.  I  mean,  I  have  feelings  about  it,  but  I  would 
rather  have  the  time  to  respond. 

Senator  Hatch.  Well,  tell  me  your  feelings.  That  is  all  I  want. 
You  know,  I  am  not  going  to  hold  you  to  it.  [Laughter  ] 

Maybe  the  public  will,  but  I  will  not.  I  just  want  to  build  a 
record. 

Senator  Tsongas.  Mr.  Chairman,  if  you  are  not  going  to  hold  me 
to  it,  then  you  would  have  no  objection  to  our  having  the  same  op- 
portunity to  respond  that  you  did  putting  the  questions  together. 

Senator  Hatch.  I  will  be  happy  to  give  you  the  questions  in  writ- 
ing, but  will  you  respond  to  that  question? 

Senator  Tsongas.  I  will,  in  writing. 

Senator  Hatch.  All  right.  How  about  this  one?  Do  you  agree 
with  the  U.S.  Civil  Rights  Commission  that  sex  harassment  of 
femoje  enlisted  personnel  is  pandemic,  and  that  this  is  encouraged 
by  the  "discriminatory  environment"  of  the  military,  including  a 
wide  variety  of  gender-based  regulations  and  restrictions? 

Would  each  of  these  allegedly  discriminatory  regulations  and  re- 
strictions have  to  be  eliminated  under  the  ERA? 

Senator  Tsongas.  It  is  a  question  that  we  will  take  a  look  at  and 
respond  to  the  chairman  on. 

Senator  Hatch.  Well,  would  you  agree  with  Professor  Emerson 
that  pregnancy  in  the  military  justifies  only  "slightly"  different 
conditions  of  service  for  women?  Would  the  military  have  to  make 
greater  accommodations  than  they  do  now  for  pregnant  women  in 


9 

ERIC 


34 


the  military?  I  believe  the  estimates  are  around  10  percent  of  fe- 
males in  the  military  are  pregnant  at  any  given  time. 
^„lr«  would  have  cer 

^nltor  HaS  Would  you  agree  with  Professor  Emerson  that 
thXmer  WAC  units  would  hSve  had  to  be  abolished  under  the 

TiaffiS fdfnot  think  that  it  would,  but  I  will  respond 
to  that  as  well. 

Inalor  Kga*  Wehave  not  covered  unisex  toilets,  Mr.  Chair- 
man Do  you  want  to  get  into  that  as  well?  [Laughter.] 

Senator  Hatch.  Well,  I  may  get  there  yet. 

Senator  Tsongas.  Well,  we  are  on  our  way  there. 

Sector  Hatch.  There  are  enough  important  issue  that  I  do  not 
think  we  need  to  cover  that  one.  ,  . 

Let  me  ask  you  about  seniority  systems.  As  you  know,  labor  se- 
nioritv  systems  have  come  in  for  some  criticism  in  recent  years  be- 
causft hen ^  basic  premise,  last  hired-first  fired,  tends  sometimes  to 
work  tn  the  detriment  of  last-hired  minorities. 

Indeed  [believe  1 hat  this  issue  is  at  present  a  major  controversy 
with  ^P^t  to  your  own  Boston  firefighters  and  police.  Minority 
group^ arTargUg  that  traditional  seniority  practices  discriminate 

^w  wo^ld  you  agree  with  the  U.S.  Commission  on  Civil  Righte 
that  the  ERA  Sriil  Be  an  important  legal  weapon  to  counter  such 
sex-based  discrimination"  in  seniority  systems/ 
8  Senior  Tsongas.  You  will  end  up  in  the  same  position  you  a  e 
Mr  Chairman,  because  we  are  committed  in  this  country  to  racial 
eaualitv  If  you  HI  back  on  ERA  because  you  are  afraid  of  that 
nffiuW  Question  being  litigated,  then  you  have  the  same  respon- 
sTbi  fy  to  pKck  on  faciaf  equality  for  exactly  the  same/ea^n 
Senator  Hatch.  So  as  I  interpret  your  answer,  the  would 

Catt&  you,  Mr.  Chairman,  is  that 

t„S  Hat^  seem  to  be  going  to  end 

UPlintme  ask  vou  this.  Proponents  of  the  ERA  have  made  rreat  fun 
of  ck lite who  have  suggcsS  that  the  ERA  would  render  ui.consti- 
fu$£\A\Z  A*t  homosexual  marriages ^vNmv  ^ em- 
irs make  the  point  that  s  nee  the  purpose  of  the  BRA  is  to ^ua»J 
ract  and  sex  dTscrimination  with  respect  to  their  judical  standard 
o?  fevTew  laws  against  homosexual  marriage  would  be  no  more 
constitutional  thar,  laws  against  interracial  marnage 

An  article  in  the  Yale  I  w  Journal  has  argued  that  the  str in 
u»n  ^reouTrements  of  the  p.  .posed  ERA  argue  strongly  for  removal 
^  iU   TmnTdeviance  by  granting  marriage  licenses  to  homo- 
tZ\  cou^Vwhc ^  satisfy  — ble "and  nondiscriminatory  classi- 

r,CM!0question  is  what  would  be  the  impact  of  the  ERA?  Would  it 
make  Urns  against  homosexual  marriages  unconst.tut.onal  ? 
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Senator  Tsoncjah  I  would  be  glad  to  look  at  that,  Mr.  Chairman, 
and  respond  to  you. 

Senator  Hatch.  OK.  I  might  mention  that  Barbara  Babcock— one 
of  the  authorities  on  sex  discrimination  in  the  law  and  who  is  for 
the  equal  rights  amendment— said  about  the  effect  that  the  ERA 
will  have  on  discrimination  against  homosexuals:  "It  is  hard  to  jus- 
tify a  distinction  between  discrimination  on  the  basis  ^f  the  sex  of 
one's  sexual  partners  and  other  sex-based  discrimination." 

James  White,  who  is  a  professor  of  constitutional  law  at  the  Uni- 
versity of  Michigan,  said: 

Conceivably,  a  court  would  find  that  the  state  had  to  authorize  marriage  and  rec- 
ognize  marital  legal  righto  between  members  of  the  same  sex.  r 

Paul  Freund,  who  is  a  renowned  Harvard  Law  School  professor 
and  one  of  the  most  distinguished  constitutional  scholars  of  the 
20th  century,  said:  / 

,f •  jhe  »aw  I1"8*.  un*«"iminating  concerning  sex  as  it  is'  towards  race  it 
would  follow  that  laws  outlawing  wedlock  between  members  of  the  same  sex  would 
tie  as  invalid  as  laws  forbidding  miscegenation.  Whether  the  opponents  shrink  from 
these  implications  is  not  clear. 

Rita  Hauser,  who  is  a  distinguished  New  York  City  lawyer  and 
who  was  our  U.S.  representative  to  the  U.N.  Human  Rights  Com- 
mission said:  / 

The  ERA,  if  adopted,  would  void  the  legal  requirement  or  practice  of  the  States 
limiting  marriage,  which  is  a  legal  right,  to  partners  of  different  sexes. 

Senator  Tsonoas.  Is  the  chairman  suggesting  that  the  issue  of 
gay  rights  and  gay  marriages  will  not  be  litigated  if  the  ERA  does 
not  pass? 

Senator  Hatch.  No.  I  think  they  may  well  be  litigated,  but  there 
is  no  evidence  in  the  text  or  history  of  the  present  constitution  that 
they  will  be  successful.  If  the  equal  rights  amendment  is  passed,  I 
personally  believe  that  laws  that  deny  legal  benefits  to  homosexual 
marriages  may  well  be  ruled  unconstitutional.  I  think  the  courts 
will  be  the  primary  decisionmakers. 

I  believe  that  the  inflexible  way  the  equal  rights  amendment  is 
written,  these  laws  may  be  stricken  and  that  there  may  be  whole- 
sale changes  in  the  laws  in  this  society  as  a  result  of  this  very 
simply  worded  amendment  that  looks  so  simple  ok.  its  surface. 

Senator  Tsongas.  Mr.  Chairman,  I  would  be  glad,  on  all  those 
issues,  to  give  you  the  position  of  myself  and  Senator  Packwood.  If 
you  will  give  me  your  positions  on  the  same  issues,  we  will  see 
which  ones  we  have  a  conflict  on  and  try  to  sit  down  together  and 
resolve  them. 

Senator  Hatch.  I  admit  that  I  do  not  have  the  answers  to  all 
these  things;  I  just  want  to  know  what  is  the  intention  of  the  spon- 
sors. 

Back  to  that  last  point,  the  equal  rights  amendment  uses  the 
term  "sex  "  "Equality  of  rights  shall  not  be  denied  or  abridged  on 
account  of  sex.'  Now,  let  me  just  create  a  little  bit  of  legislative 
history  with  you,  if  I  can. 

Is  it  the  case  that  the  term  "sex"  in  tnis  instance  refers  only  to 
distinctions  between  male  and  female  and  that  it  does  not  refer  in 
any  way  to  the  concept  of  sexual  preferences  or  sexual  orientation 
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or  sexual  affectation?  Am  I  accurate  in  stating  this,  in  your  opin- 

10Scnator  Tsongas.  I  believe  that  it  does,  Mr.  Chairman,  but  I 
Would  like  a  chance  to  review  that  in  greater  detail. 

'  Senatai -Hatch.  We  will  submit  these  to  you  and,  of  course,  allow 
vou  a  sufficient  period  of  time  to  answer. 

Now  let  me  just  say  this.  We  hear  a  great  deal  about  the  ERA 
bemrnecesSry  to  address  the  situation  by  which  women  only  earn 
59  Sfn^toTvery  $1  earned  by  men.  Tell  me  what  the  equal  rights 
amendment  will  do  about  that.  , 

^nato^TwNOAS.  Perhaps  it  would  give  us  a  situation  where 
women  in  this  country  do  not  have  to  organize  so  actively  to  pass 
The  ERA  amendment.  They  can  spend  more  time  trying  to  have  the 
same  eauality  that  you  and  I  have  in  pursuing  jobs. 
SeliX  Hatch.  \  hey  can  pursue  it  in  court  is  what  you  are 


saying.  _  _ 

Senator  Tsongas.  Excuse  me? 


Senator  Hatch.  They  can  pursue  it  m  court,  then? 
Senator  TsoNGAS.  I  did  not  say  that,  Mr.  Chairman.  What  I  am 
telling  you  is  that  we  are  in  a  situation  where  if  you  are  born 
female  in  this  country,  you  have  all  these  inequities  to  face. 

If  this  Senate  andtnis  House  and  this  country  put  the  issue 
behind  us  therTyou  could  move  toward  a  position  of  equahty  with- 
out SoinR into X  courts.  Try  to  kill  the  ERA  again  which ,  m  es- 
s^ncf^  what  many  would  like  to  do,  and  the  issue  will  be.htigated 

(Ytn?lr£ZA  %^™ere  will  be  no  litigation  if  ERA  is 
not  passed?!  would  submit  to  you  that  that  has  not  beer ithe  histo- 
ry of  this  country;  it  will  not  be  what  is  going  to  happen  m  the 

fUIUadmire  the  tactics  the  chairman  has  used  and  the  staff  work 
that  went  into  putting  those  questions  together.  You  are  a  worthy 
opponent,  Mr.  Chairman. 

Spnntor  Hatch.  You  are  tough  yourself,  benator. 

Senator  Tongas.  I  will  expe^d'the  same  amount  of  thne  answer- 
ing  the  questions  as  your  people  did  preparing  them,  and  I  would 
hope  we  would  have  a  chance  to  sit  down  compare  our ^wers 
oneto  the  other,  see  which  ones  are  unresolved,  ^nd  then  we  will 
do  the  same  thing  on  the  human  life  amendment,  i  \ 

Senator  Hatch.  Well,  my  door  will  be  open.  I  just  want  to  say 
thb  to  you  I  think  Senator  that  these  questions  are  not  new  ques- 
tions^  but  they have  been  somewhat  derogated  through  the  years 
by  those  whoychoose  to  rely  only  on  shibboleths  and  slogans  and 
Mvmbols  Both  sides  have  been  at  fruit  here.  , 

yB^iT these  are  serious  questions;  they  involve  the  righto  of  every 
,ndiv  duaMn  this  societ?.  We  really  ought  to  answer  tta  que»- 
tions  and  we  ought  to  make  sure  that  something  is  not  locked  into 
the  Constitution  before  they  are  fully  answered.  • 

We  ought  to  make  whatever  changes  need  to  be  made  in  the  Ian 
guage  of  this  amendment  so  that  we  cen  resolve  these  conflicts  as 

"f^ff^***^  I  ^ve  a  lot  to  learn  in  this  area.  We 
intend '  to  haveC  best^people  we  can  on  both  sides  of  th.s  issue 
before  this  committee  and  we  will  just  see  where  things  come  out. 
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These  question!  are  important  questions.  They  are  not  insignifi- 
cant; they  are  not  trivial.  This  country  is  going  to  be  in  an  uproar 

r?ume  lll!}e  ERA>  en.acted  without  some  reasonable 
resolution  of  these  fully  anticipated  questions.  It  is  our  obligation 
to  see  that  this  is  not  the  case.  ^ 

I  have  taken  enough  of  the  time,  Senator  Thurmond. 

benator  Tsongas.  May  I  respond  to  the  chairman? 

Senator  Hatch.  Sure. 

Senator  Tsongas.  Mr.  Chairman,  you  are  a  sponsor  of  the 
amendment  to  balance  the  budget. 
Senator  Hatch.  That  is  true. 

Senator  Tsongas.  I  remember  that  discussion  very  well  and 
there  were  a  number  of  important  questions  that  were  raised  that 
would  have  to  be  resolved  Tor  example,  how  does  one  resolve  the 
question  of  entitlemente  if  you  do  not  have  a  balanced  budget? 
That  wouid  have  ended  up  in  the  courts.  It  did  not  prevent  the 
chairman  from  sponsoring  

Senator  Hatch.  Not  necessarily.  We  put  language  in  the  report 
that  was  very  clear  on  that  issue.  In  fact,  we  addressed  every  issue 
that  was  raised  with  clear  language  in  the  report.  Now,  we  mav 
have  missed  some,  but  if  you  will  point  them  out  to  us,  we  will  be 
happy  to  tell  you  where  we  stand,  what  the  amendment  is  intended 
to  mean. 

On  any  constitutional  amendment  that  I  bring  forward,  I  will  say 
where  I  stand  on  the  issues.  I  will  not  say  we  will  let  the  courts 
decide  the  matter. 

Senator  Tsongas.  Do  you  think  that  if  that  amendment  should 
pass,  it  would  not  be  in  the  courts? 

Senator  Hatch.  I  think  any  constitutional  amendment  may  go  to 
the  courts.  But  I  think  it  is  our  duty,  as  legislators  representing 
the  people  of  this  country,  to  make  sure  we  know  what  an  amend- 
ment means  and  to  make  sure  the  American  public  knows  about  it 
so  that  together  they  can  make  an  informed  decision  as  to  whether 
or  not  they  want  to  adopt  an  amendment. 

We  should  look  into  these  matters  very  thoroughly  and  carefully 
This  is  the  Constitution  of  the  United  States,  not  some  statute  we 
are  talking  about,  and  I  think  it  is  pretty  important. 

Senator  Tsongas.  Mr.  Chairman,  I  fully  agree.  I  think  that 
marching  behind  slogans  is  reprehensible.  I  felt  that  way  last  night 
when  people  who  signed  on  to  the  balanced  budget  amendment 
voted  to  raise  the  debt  ceiling  limit. 

Senator  Hatch.  Before  I  turn  to  Senator  Thurmond,  I'd  like  to 
read  a  quote  from  Roscoe  Pound,  a  former  dean  of  the  Harvard 
liaw  School.  He  said: 

If  anything  about  this  proposed  amendment  is  clear,  it  is  that  it  would  transform 
everv  provision  of  law  concern.ng  won  n  into  a  constitutional  issue  to  be  uKH 
resolved  by  the  Supreme  Court  of  the  United  States.  Every  statutory  7nd  common 
law  provision  dealing  with  the  manifold  relation  of  women  in  i&ty  %2SffS 
tSA  t^ate!ie^natlaCk  °"  «™nds.  *»  range  of  HtigS 

I  would  rather  let  elected  legislative  bodies  resolve  these  issues  I 
can  take  my  losses  when  I  disagree  as  long  as  there  is  a  chance  of 
coming  back  and  correcting  problems  and  unintended  results  when 
they  become  more  apparent.  But  I  think  we  ought  to  be  very  very 
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careful,  that  we  do  not  put  something  in  the  Constitution  that  is 
going  to  create  more  problems  than  it  solves  and  deny  decision- 
making authority  to  the  Congn  ss  and  the  States. 

Senator  Tsonoas.  Mr.  Chairman,  I  agree  and  I  would  hope  that 
the  specter  of  litigation  does  not  by  itself  cause  us  to  turn  our 
backs  on  equality,  because  if  we  do  that,  in  essence,  we  have  no 
choice  but  to  go  back  to  the  beginning,  when  the  only  equality  you 
will  have  in  this  country  are  people  who  are  free,  who  are  white, 
who  are  21,  who  are  male  and  who  own  property.  If  that  is  where 
w«  are  going,  let  us  simply  say  it  and  we  can  have  our  18th  centu- 
ry ideals  returned  and  we  will  not  have  to  worry  about  all  these 
issues.  I  would  hope  that  it  is  the  chairman's  intent,  unlike  the 
statements  he  has  made  back  home,  to  let  us  try  to  resolve  these 
conflicts  together.  Let  us  see  if  we  can  have  some  resolution  of 
these  particular  items.  If  we  can,  fine;  if  we  cannot,  let  us  go 
ahead. 

Senator  Hatch.  I  agree. 

Senator  Tsongas.  And  perhaps  the  chairman  would  join  us  in 
sponsorship  with  the  other  57  Members  of  the  Senate 

Senator  Hatch.  Senator  Thurmond? 

The  Chairman.  Thank  you,  Mr.  Chairman. 

Senator,  1  was  one  of  the  sponsors,  as  !  stated,  of  this  amend- 
ment, the  original  amendment.  Since  then,  so  many  questions  have 
arisen  about  it  until  it  is  very  indefinite  as  to  just  what  this 
amendment  means.  That  is  the  reason  I  did  not  cosponsor  it  this 
time,  but  my  mind  is  open.   

If  we  can  clarify  the  situation  and  make  all  these  questions  clear, 
that  is  one  thing.  But  if  we  cannot,  then  it  might  be  better  to  pro- 
ceed by  statute  rather  than  a  constitutional  amendment,  so  if  we 
make  a  mistake,  we  can  change  it  by  a  majority  vote.  It  is  veiy  dif- 
ficult to  get  two-thirds  to  repeal  a  constitutional  amendment. 

Senator  Tsongas.  I  might  say  that  the  same  argument  applies  to 
the  balanced  budget  amendment.  If  I  were  to  suggest  to  you  ambi- 
guities on  that  amendment,  wou'd  you  withdraw  your  sponsorship 

of  that  as  well?  , 
The  Chairman.  I  was  the  chief  sponsor  of  the  constitutional 
amendment  and  we  anticipated  the  various  issues,  and  I  think  we 
answered  them  in  the  debate.  If  you  recall  the  debate,  I  think  we 
answered  the  various  points  that  were  raised  because  we  had  ex- 
plored every  facet  of  it  and  we  thought  we  had  answers. 

But  from  your  answers  here  this  morning,  I  do  not  believe  you 
have  got  an  answer  to  these  questions,  have  you? 

S  nator  Tsongas.  No,  I  am  not  suggesting  that  we  do,  Mr.  ^air- 
man. Some  of  these  will  be  litigated.  The  question  is,  Senator  Thur- 
mond, whether  that  is  enough  to  tip  the  balance  against  the 
amendment. 

The  Chairman.  As  the  chief  sponsor  of  this  amendment,  it  seems 
that  you  would  have  hod  an  opinion  on  these  questions  that  we 
just  osked  you.  I  had  a  lot  of  questions  to  ask  you,  some  of  them 
being  somewhat  similar  to  Senator  Hatch's,  but  he  has  asked  them 
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and  there  is  no  use  for  me  to  repeat  them.  But  do  you  not  have  an 
opinion  on  those  matters  that  he  asked  you  about? 

Senator  Tsongas.  I  will  have  an  opinion.  But,  Senator  Thur- 
mond, I  just  would  request  that  if  we  are  going  to  talk  about  this 
thing  in  a  rational  manner,  I  have  as  much  right  to  ponder  my  an- 
swers to  these  questions  as  the  committee  did  putting  them  togeth- 
er. 

I  would  hope  that  I  would  be  allowed  that  particular  opportunity, 
in  that  the  committee  would  do  what  ot  ler  committees  do,  and 
that  is  review  the  written  responses. 

The  Chairman.  Well,  Senator  Hatch  said  he  would  give  you  that 
opportunity.  But  as  the  chief  sponsor  of  the  amendment,  I  would 
have  thought  that  you  would  have  anticipated  and  explored  all  the 
different  facets  of  this  amendment  and  all  the  phases  of  it,  and 
been  able  to  express  yourself  as  to  how  you  feel. 

It  may  be  different  from  the  way  some  other  people  feel,  01  it 
may  not  be  the  final  answer.  But  it  seems  that  if  you  introduce  an 
amendment,  you  have  an  opinion  on  just  what  it  will  do,  and  that 
is  what  we  are  trying  to  find  out  here.  What  will  this  amendment 
do,  and  what  will  it  do  on  these  various  questions  that  have  just 
been  propounded  to  you?  But  you  do  not  seem  to  have  a  fixed  opin- 
ion on  any  of  these  matters. 

Senator  Tsongas.  Well,  I  gave  you  answers  on  some,  but  even  on 
those  that  I  did  respond  to,  Senator  Thurmond,  you  are  quite  cor- 
rect that  you  have  a  right  to  have  responses  to  them,  and  those  re- 
sponses will  be  forthcoming.  I  simply  am  asking  that  the  commit- 
tee give  me  the  right  to  have  a  chance  to  look  at  them  and  respond 
to  you. 

I  did  not  anticipate  the  questions;  I  did  not  anticipate  the  tactics. 
I  commend  the  committee  on  both,  and  I  will  respond  as  soon  as  I 
can. 

The  Chairman.  Well,  if  you  find  from  your  study  and  research 
that  you  are  now  going  to  make— evidently,  you  have  not  made  it 
heretofore— if  you  find  that  there  is  indefiniteness  or  weakness  or 
indecision  in  this  amendment,  I  imagine  then  that  you  would  wish 
to  offer  amendments  that  would  cure  those  matters,  would  you 
not? 

Senator  Tsongas.  I  would  not.  I  would  not  presume  that  every 
question  is  going  to  be  resolved,  just  as  the  human  life  amendment 
is  not  going  to  resolve  all  questions.  If  you  go  down  one  path,  you 
go  down  the  other  and  you  are  going  to  end  up  in  the  same  situa- 
tion. 

If  you  apply  certainty  of  litigation  as  the  only  test  for  an  amend- 
ment, you  have  to  apply  that  test  elsewhere  as  well. 

The  Chairman.  Well,  if  you  conclude  now  from  your  research 
that  it  is  unclear  what  the  effect  of  this  amendment  will  be;  I  pre- 
sume you  would  wish  then  to  make  further  study  or  to  consider 
changes  and  amendments  so  that  it  is  clear  to  carry  out  your 
wishes,  would  you  not? 

Senator  Tsongas.  Well,  perhaps  a  preferable  alternative  would 
be  to  sit  down  with  the  distinguished  Senator  from  South  Carolina 
and  see  whether  we  can  arrive  at  some  accommodation. 
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The  Chairman.  It  is  not  a  matter  of  accommodation.  It  is  a 
matter  of  determining  just  what  this  amendment  means,  just  what 
the  effects  will  be,  just  how  broad  it  is. 
Senator  Tsongas.  WhyNjan  we  not  work  together  to  do  that/ 
The  Chairman.  Now,  it^jas  been  suggested  that  the  language  of 
the  ERA  is  so  broad  that  n\will  necessitate  decades  of  judicial  in- 
terpretation. Would  not  the  interests  of  the  American  people  be 
better  served  by  an  amendment  that  is  specific  enough  to  provide 
some  insight  as  to  its  overall  impact  on  our  society? 

Senator  Tsongas.  We  would  be  in  the  same  situation,  Senator 
Thurmond  as  we  were  on  the  amendment  that  eliminated  racial 
inequality.  When  that  amendment  passed,  did  anyone  suggest  that 
there  would  be  no  litigation?  Did  anVone  suggest  that  we  would  not 
have  the  Bob  Jones  case  before  the  Supreme  Court? 

There  has  been  litigation,  but  would  Senator  Thurmond  suggest 
that  we  turn  our  backs  and  reject  the  amendment  on  racial  equali- 
ty because  there  has  been  litigation?  I  do  not  think  so. 

The  Chairman.  But  do  we  not  have  an  obligation  as  Senators  to 
determine  what  is  wise  and  not  leave  it  to  the  courts  to  determine 
what  is  wise?  We  are  the  legislative  body;  we  make  the  policy.  We 
make  the  laws;  the  courts  interpret  the  laws. 

Senator  Tsongas.  I  think  we  have  that  responsibility,  and  I  am 
trying  to  indicate  to  the  Senator  from  South  Carolina  that  I  am 
willing  to  work  with  him  to  try  to  resolve  these  matters. 

The  Chairman.  Now,  it  has  been  suggested  that  if  ratified,  the 
ERA  would  invalidate  laws  and  regulations  preventing  males  and 
females  from  residing  in  the  same  housing  facilities,  such  as  college 
dormitories  and  military  barracks. 

However,  it  has  been  further  theorized  that  present  sleeping  as- 
signment segregated  by  sex  could  be  perpetuated  on  the  basis  of 
the  constitutional  right  to  privacy.  In  light  of  the  fact  that  some 
scholars  have  called  the  right  to  privacy  a  mere  legal  hypothesis,  is 
there  any  wording  in  the  ERA  that  can  be  pointed  to  as  guarantee- 
ing that,  for  example,  both  male  and  female  military  personnel  will 
not  have  to  be  quartered  in  the  same  sleeping  facilities? 

Senator  Tsongas.  Mr.  Chairman,  I  do  not  believe  so,  but  let  me 
say  that  I  have  no  doubt  that  the  Senator  and  his  staff  have  been 
;  able  to  get  together  an  equal  number  of  questions  involving  the  ap- 
plication of  the  ERA.  .  _ 
My  problem  is  this:  I  have  an  11:59  airplan,.  to  Boston,  where  I 
have  to  give  a  commencement  speech  and  I  would  appreciate  if  all 
these  questions— and  I  am  sure  that  they  are  without  end— would 
be  put  in  writing  and  that  I  be  given  a  chance  to  respond  to  them. 

The  Chairman.  Well,  I  will  just  ask  one  more  then,  so  you  can 
get  off  on  your  plane.  •  • 

While  most  aspects  of  the  impact  of  the  ERA  are  uncertain,  it  is 
generally  conceded  that  upon  ratification  women  would  become 
subject  to  the  military  draft.  Such  a  result  would  raise  the  issue  of 
whether  women  should  be  compelled— and  I  use  the  word  com- 
pelled"~to  serve  in  combat.  And  if  you  remember  the  military  bill 
we  passed  2  years  ago,  we  specifically  included  in  there  that  they 
would  not  be  subject  to  combat.  Now,  is  this  amendment  going  to 
override  that? 
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Senator  Tsongas.  I  do  not  believe  that  it  would,  but^again  1 
would  like  a  chance  to  reflect  on  that  question  and  give  you  "a  writ- 
ten response.  v 

The  Chairman.  Women  with  small  children  also  present  a  spe- 
cial problem,  especially  if  they  happen  to  be  the  heads  of  single- 
parent  households.  Now,  how  would  you  foresee  these  problems 
being  addressed?  T 

Senator  Tsongas.  Which  problem  are  you  referring  to?  \ 

The  Chairman.  Well,  I  was  just  speaking  about  the  women  with  \ 
small  children  and  the  women  in  combat. 

Senator  Tsongas.  I  do  not  understand  the  linkage  between  them. 

The  Chairman.  Now,  the  point  is  that  it  sounds  good.  As  Gover- 
nor of  South  Carolina,  I  specifically,  at  my  inauguration,  demanded 
that  women  have  equal  rights  with  men  in  every  way  possible.  1 
have  always  favored  equal  rights  in  every  way,  and  I  want  to  see 
that. 

Of  course,  I  think  the  basic  thing  they  want  is  equal  pay  for 
equal  work.  On  the  other  hand,  we  do  not  want  to  put  into  the 
Constitution  something  that  is  going  to  mandate  things  that  might 
happen,  as,  for  example,  some  of  the  questions  Senator  Hatch  just 
asked  you. 

So,  I  hope  you  will  look  carefully  into  this  and  help  the  commit- 
tee all  you  can  and  give  us  your  opinion  as  to  what  will  be  the 
effect  of  these  Various  matters. 

Senator  Tsongas.  I  would  be  glad  to  do  that  and  I  would  hope 
that  the  committee  would  look  at  those  responses  with  an  open 
mind  about  potential  endorsement  of  the  ERA  amendment  as  the 
issue  proceeds. 

The  Chairman.  I  would  like  to  support  this  amendment,  but  I 
am  keeping  my  mind  open  because  I  want  to  be  certain  about  what 
we  are  doing.  These  various  questions  have  arisen  chiefly  since  the 
amendment  was  passed  and  when  I  went  on  it  as  a  cosponsor  years 
ago.  These  questions  now  are  disturbing  me  and  I  want  to  see  them 
solved  before  I  support  it  again,  or  maybe  we  could  offer  some 
amendments  that  would  cure  this  thing,  because  I  do  want  to  see 
women  have  equal  rights  in  every  way  with  men. 

Senator  Tsongas.  I  will  also  supply  for  the  committee  a  list  of 
anticipated  ambiguities  that  would  relate  to  the  right  to  life 
amendment  and  the  amendments  that  have  passed  the  Congress  in 
the  past,  and  maybe  we  can  compare  them  and  see  whether  we 
want  to  turn  back  the  clock  and  reverse  those  which  have  already 
been  passed. 

The  Chairman.  Thank  you,  Senator,  for  your  appearance. 

Senator  Match.  Senator  Leahy,  we  will  turn  to  you. 

Senatoi  Trongas.  Could  I  reiterate  my  request?  I  have  a  com- 
mencement speech  in  Boston  and  I  have  an  11:59  plane. 

Senato'  Hatch.  I  did  not  realize  that,  Senator. 

Senate  r  Leahy.  I  have  no  questions  for  the  distinguished  Senator 
from  Massachusetts. 

Sena*  or  Hatch.  Senator  Dole,  do  you  have  any  questions? 

Sena  or  Dole.  Not  if  he  has  an  11:59,  but  I  would  not  have  anv  if 
he  had  a  12:59.  [Laughter.]  y 
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Senator  Hatch.  Let  me  do  this,  Senator.  If  the  Senator  desires, 
we  will  be  happy  to  open  this  committee  again  for  you  in  the 
future  if  you  would  care  to  testify. 

Senator  Tsonoas.  Let  me  say,  Mr.  Chairman,  that  if  only  your 
talents  and  that  of  your  staff  could  be  directed  toward  supporting 
this  amendment,  I  think  we  would  all  be  a  lot  letter  off,  and  I  com- 
mend you  on  your  diligence  and  skill.  Why  do  we  not  work  togeth- 
er and  put  this  issue  behind  us? 

Senator  Hatch.  Well,  I  would  like  nothing  better  than  to  resolve 
this  issue;  I  have  some  ideas  that  may  do  it  and  I  will  be  happy  to 
discuss  them  with  you.  We  will  give  you  adequate  time  to  answer, 
these  questions. 

We  appreciate  your  being  here  very,  very  much. 

Senator  Tsonoas.  I  will  make  a  serious  effort  to  be  more  current 
on  the  Yale  Law  Journal  in  the  future. 

Senator  Hatch.  Well,  it  is  an  important  work.  We  appreciate 
having  you  here.  Thanks,  Senator  Tsongas. 

Senator  Leahy.  Mr.  Chairman,  I  wonder  if  I  just  might  be  recog- 
nized for  2  or  3  minutes. 

Senator  Hatch.  Sure,  Senator  Leahy. 

Senator  Leahy.  I  have  a  short  statement. 

Senator  Hatch.  Sure. 

OPENING  STATEMENT  OF  SENATOR  PATRICK  J.  LEAHY 
Senator  Leahy.  Mr.  Chairman,  the  long  battle  over  equal  rights 
for  women  has  been  a  struggle  marked  by  many  ironies.  Those  who 
opposed  the  ERA  argued  that  women  did  not  need  the  protection  of 
the  ERA;  what  they  needed  was  protection  from  equality. 

You  heard  that  patience  would  produce  legislation  equalizing 
equality  of  justice  for  men  and  women,  but  you  also  heard  that 
equal  rights  and  obligations  for  each  sex  were  not  really  good  for 
society* 

[Whereupon,  Senator  Thurmond  assumed  the  chair.] 

Senator  Leahy.  You  heard  that  women  were  better  off  at  home, 
and  you  heard  it  from  a  woman  attorney  who  spent  years  in  air- 
planes and  on  the  road  to  make  her  point  that  women  were  better 
off  at  home.  [Laughter.] 

Now,  the  equal  rights  amendment  was  defeated  because  a  minor- 
ity of  Americans  were  able  to  sell  just  enough  of  the  message  that 
no  woman  should  stray  very  far  from  traditional  roles.  They  were 
able  to  sell  the  notion  that  any  woman  in  a  closely  knit  family 
could  not  aspire  to  be  treated  as  a  legal  equal  to  the  men  in  the 
fumily  or  in  the  country.  . 

The  equal  right?  amendment  cannot  change  who  any  of  us  is  or 
what  kind  of  person  we  will  become,  nor  would  anybody  in  this 
room  want  it  to.  It  will  not  change  the  nature  of  love  or  intimacy, 
nor  will  it  redress  the  estrangements  between  people  of  either  sex 
that  so  often  accompany  modern  life. 

The  equal  rights  amendment  is  not  about  any  of  thsse  things.  I« 
is  about  simple  justice.  The  fact  is  that  we  live  in  a  society  with 
generations  of  official  bias  against  women.  The  results  of  that  dis- 
crimination are  clearer  than  ever  in  hard  times  when  both  men 
and  women  face  a  superhuman  struggle  to  make  ^nds  meet.  But 
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women  8  struggles  urn  made  oven  harder  by  deeply  engrained  in- 
equality on  the  job. 

I  hope  and  expect  that  the  second  struggle  for  the  equal  rights 
amendment  will  be  less  over  mythology  and  more  about  respect; 
less  about  women  in  combat  and  more  about  paychecks;  and  less 
about  the  loss  of  intimacy  and  more  about  the  true  human  poten- 
tial of  both  sexes.  1 

This  century  has  seen  the  greatest  concerted  effort  ever  made  by 
a  single  society  to  root  out  racial  and  religious  discrimination,  and 
that  effort  is  far  from  dver.  The  same  society  cannot  and  will  not 
ignore  as  deeply  rooted  an  evil  as  sex  discrimination,  nor  will  it  be 
bullied  into  believing  that  with  equality  of  rights,  the  uniqueness 
and  diversity  of  spirit  t)at  men  and  women  each  bring  to  life  will 
be  lost. 

I  believe  that  this  Congress  will  adopt,  and  the  Nation  will 
ratify,  the  equal  rights  amendment.  Its  passage  will  not  transform 
our  society  overnight,  but  it  will  provide  men  anc!  women  with  the 
dignity  enshrined  in  law  to  work  hard  together  towards  that  trans- 
formation. 

So,  I  value  the  hearings  that  begin  today.  I  think  they  are  ex- 
tremely important,  and  I  look  forward  to  this  matter  coming  once 
again  to  the  floor  of  the  Senate.  Thank  you. 

The  Chairman.  Thank  you,  Senator. 

Ms.  Marr.d  Tucker,  I  believe,  is  the  next  witness,  if  she  would 
come  around.  Will  you  have  a  seat,  Ms.  Tucker? 
Do  you  have  anyone  with  you,  Ms.  Tucker? 
Ms.  Tucker.  No,  I  do  not,  Senator. 

The  Chairman.  I  understood  that  Prof.  Walter  Berns  was  on  the 
panel  with  you.  Is  he  here?  J 
Dr.  Berns.  Yes. 

The  Chairman.  Would  you  come  around,  Mr.  Berns,  from  the 
American  Enterprise  Institute?  Have  a  seat. 
Ms.  Tucker,  you  may  proceed. 
[Whereupon,  Senator  Hatch  resumed  the  chair.] 
Senator  Hatch.  Go  ahead,  Ms.  Tucker. 
Thank  you,  Senator. 

STATEMENT  OF  A  PANEL  CONSISTING  OP  MAr^A  TUCKER,  AT- 
TORNEY, WASHINGTON,  DC,  AND  WALTE  '.  REIMS,  RESIDENT 
SCHOLAR,  AMERICAN  ENTERPRISE  INSTITl)^ 

Ms.  Tucker.  Chairman  Hatch,  members  of  the  subcommittee,  my 
name  is  Marna  S.  Tucker.  I  am  an  attorney  in  the  District  of  Co- 
lumbia. 1  am  in  private  practice  and  I  specialize  in  domestic  rela- 
tions law  and  employment  discrimination  work. 

I  am  a  member  of  the  Women's  Legal  Defense  Fund,  an  organi- 
zation which  was  founded  in  1971  and  of  which  I  was  one  of  the 
founding  members.  I  am  also  a  member  of  the  Board  of  Trustees  of 
the  National  Women's  Law  Center  It  is  from  these  organizations 
that  I  have  gotten  my  interest  in  the  equal  rights  amendment,  but 
I  am  testifying  today  on  behalf  of  myself. 

I  wish  to  thank  the  subcommittee  for  the  opportunity  to  testify 
on  Senate  Joint  Resolution  10,  the  new  equal  rights  amendment.  I 
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will  highlight  my  testimony  and  I  would  like  to  3k  that  my  formal 
statement  be  submitted  in  its  entirety  for  the  record. 

Senator  Hatch.  Thank  you.  Without  objection,  we  will  put  your 
full  statement  in  the  record. 

Ms.  Tucker.  I  am  here  today  to  urge  this  committee  and  the 
Senate  to  demonstrate  to  the  women  of  this  Nation  that  discrimi- 
nation on  the  basis  of  sex  has  no  place  in  American  life  by  again 
submitting  to  the  States  for  ratification  an  equal  rights  amend- 
ment  to  the  Constitution  of  the  United  States. 

The  equal  rights  amendment  was  first  introduced  bO  years  ago 
by  the  National  Women's  Party  to  complement  the  women  s  newly 
won  right  of  suffrage.  And  here  we  are  60  years  later;  women  have 
only  just  begun  to  achieve  meaningful  progress. 

The  inferior  status  of  women  in  virtually  every  economic  and  po- 
litical sphere  remains  the  norm.  The  exclusion  of  women  from  par- 
ticipation at  many  levels  in  our  society  is  still  an  embarrassing  re- 
ality and  it  is  a  national  disgrace.  , 

The  continuing  existence  of  laws  which  sanction  inequality  is  a 
Kovernmental  expression  to  the  public  that  inequality  of  rights  is 
an  acceptable  public  policy.  The  mere  existence  of  these  laws 
makes  women  second-class  citizens.  Only  an  equal  rights  amend- 
ment to  the  Constitution  will  end  this  shameful  treatment  wid  will 
signal  the  Nation's  clarion  call  once  and  for  all  to  equality. 

Even  those  rights  we  have  painfully  won  oyer  the  years  are  in- 
credibly fragile.  For  example,  the  administration  during  the  past  I 
vears  has  effectively  undermined  existing  Federal  antidiscrimina- 
tion legislation  by  its  feverish  rewriting  of  Federal  regulations  de- 
signed by  prior  administrations  to  encourage  equal  opportunity. 

Only  with  the  passage  of  the  equal  rights  amendment  will  our 
national  commitment  to  equality  for  women  be  unequivocally  and 
emphatically  affirmed  for  all  of  our  citizens  for  all  time. 

During  the  course  of  these  hearings,  you  will  undoubtedly  hear 
many,  many  reasons  why  an  ERA  is  needed  to  guarantee  equality 
for  women.  In  my  own  testimony,  I  would  like  to  limit  my  remarks 
to  a  discussion  on  the  areas  that  I  feel  I  know  best— family  law, 
employment/and  education  as  it  relates  to  employment. 

In  the  area  of  family  law,  for  example,  every  day  I  see  in  my  own 
practice  how  the  institutionalized  discrimination  against  women  as 
homemakers  contributes  to  their  desperate  economic  condition  fol- 
lowing divorce— a  kind  of  discrimination  that  will  not  be  tolerated 

under  the  ERA.  ,  ,  , 

I  am  talking  about  art  economic  disparity  between  divorced  men 
and  women  that  studies  are  just  now  beginning  to  corroborate. 
Studies  have  shown  that  in  the  first  year  immediately  following  di- 
vorce, the  financial  security  of  women  plummets  by  16  percent  and 
that  of  men  increases  by  43  percent.  [Applause.] 

As  a  lawyer,  I  find  myself  saying  to  my  women  clients  that  they 
cannot  expect  equality  of  treatment  in  the  courts  in  the  area  ol 
family  law.  I  say  that  it  is  a  man's  world  in  the  courtroom.  I  say 
that  sexist  presumptions  prevail,  and  the  only  hope  we  have  for 
equality  of  treatment  under  the  current  state  of  the  law  is  tor  an 
enlightened  judge  that  will  hopefully  listen  to  the  arguments  I 
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Child  support  awards  are  totally  inadequate.  Why  judges  feel 
that  they  cannot  award  more  than  half  a  man'a  salary  to  a  woman 
wh<  has  total  responsibility  for  raising  three-fourths  of  the  family, 
I  will  never  understand. 

Spousal  support,  or  alimony,  is  chintzy.  I  find  judges  saying  over 
and  over  again,  "Oh,  the  woman  is  making  $15,000  a  year;  that  is 
good  pay  for  a  woman;  she  does  not  need  alimony." 

Marital  property  distribution  favors  the  wage  earner.  Why  does 
this  happen?  Why  do  judges  respond  that  way?  My  own  opinion  on 
that  is  based  in  a  lot  of  the  sexist  presumptions  that  prevail  in  the 
law.  Those  judges  have  some  feeling  that  somehow  men  need 
money  for  status  more  than  women,  and  they  know  that  women 
will  survive. 

They  know  that  women  will  not  let  their  children  go  without 
child  care;  if  they  have  to  go  to  work,  they  will  not  leave  them  on 
the  street.  They  know  their  children  will  not  go  without  food.  The 
women  will  cut  the  meat  a  little  thinner  and  eat  less  themselves 

They  know  that  women  will  survive,  so  they  have  no  reason  to 
change  the  rules,  and  they  know  they  will  survive  because  they 
have  survived  for  centuries.  And  men  have  traded  on  that,  and  it  is 
time  to  stop  that  right  now  in  the  family  law  courts. 

Three  problems  that  I  have  mentioned  have  found  their  genesis 
in  the  underevaluation  of  the  homemaker's  contribution  to  the 
family  and  to  the  acquisition  of  marital  property.  Very  simply, 
courts  tend  traditionally  to  view  money  as  the  controlling  curren- 
cy. Women  want  their  contribution  as  wives  and  mothers  to  be 
viewed  as  equal  currency.  That  is  what  we  ask  for  and  that  is  what 
the  ERA  will  give  us. 

In  the  16  States  which  have  incorporated  an  equal  rights  amend- 
ment in  their  State  constitutions,  the  experience  has  shown  that 
according  legal  recognition  to  the  value  of  homemaker  services 
does  insure  economic  protection  for  homemakers  and  equity  in  the 
marriage. 

In  the,  area  of  child  support,  State  ERA's  have  been  used  to  es- 
tablish not  only  a  mutual  obligation  for  support  of  the  parents,  but 
to  accord  economic  value  to  custodial  homemakers'  nonmonetary 
contribution  of  child  care  and  nurturing.  There  are  courts  in  Penn- 
sylvania and  Texas  and  Colorado  who  have  all  recognized  the  value 
of  the  nonworking  parent's  custodial  contribution  and  they  have 
begun  to  issue  support  awards  in  accordance  with  the  respective 
abilities  for  each  spouse  to  contribute. 

The  importance  of  these  rulings  for  the  custodial,  nonworking 
parent  is  clear.  Recognizing  the  economic  value  of  the  homemak- 
ers contribution  in  the  face  of  an  equal  and  mutual  obligation  of 
support  has  resulted  in  comparable  and  equivalent  financial  sup- 
port being  assessed  against  working,  noncustodial  spouses,  men  or 
women. 

In  the  distribution  of  marital  property,  State  ERA  States  have 
been  responsible  for  equalizing  each  spouse's  share  of  marital  prop- 
erty at  the  time  of  divorce.  Consistent  with  the  newly  emerging 
concept  of  marital  partnership,  the  Pennsylvania  courts,  for  exam- 
ple, have  interpreted  that  State's  new  equitable  distribution  law  to 
require  a  starting  presumption  of  equal  distribution. 
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Finally,  married  women,  and  particularly  homemakers,  have 
also  acquired  new  strength  in  the  area  of  spousal  support  m i  a 
Jesuit  of  the  passage  of  ERA  a.  A  Pennsylvania  court .  ngnOy 
struck  down  a  rule  imposing  an  arbitrary  limit  on  a  wife  s  right  10 
suo^rt  declaring  the  rule  inherently  sexist  in  its  requirement 
ffi  wife  rS  less  than  one-half  of  her  husband's  earnings  de- 

8PTteh!nc°reased^iue  accorded  the  husband's  labor,  accompanied 
by  the  devaluation  of  the  wife's  work  as  a  homemaker,  were 
viewed  by  the  court  as  violative  of  the  spirit,  if  not  the  letter,  of 
Pennsylvania's  equal  rights  amendment. 

Clearly,  the  extension  of  legal  rights  and  benefits  to  both  men 
and  women  and  the  simultaneous  removal  of jendertawd^ 
sumptions  and  burdens  that  have  been  triggered  by  State  ERA  s 
have  laid  the  foundation  for  a  changing  family  law  system  that  is 
more  equitable  and  more  responsible  to  each  family  members 

"In^the  emerging  system,  and  the  system  that  I  hope  to  deal  with 
my  clients  in  someday,  it  is  the  needs,  the  abili**  and  the  unique 
Contributions  of  each  family  member,  rather  than  antiquated  rules 
based  on  sex  stereotypes,  that  form  the  basis  of  the  laws,  and 
would  inform  judicial  decisionmaking. 

We  need  an  equal  rights  amendment  to  the  Constitution  so  that 
these  principals  that  we  are  just  beginning  to  see  emerge  in  the 
States  that  have  equal  rights  amendments  will  be  extended  to  all 

5°ISwou?d  like  to  call  the  committee  s  attention  to  another  area  in 
which  the  pervasive  discrimination  against  women  clearly  calls  tor 
the  remedy  of  the  equal  rights  amendment.  I  am,  of  course,  speaK- 
inir  of  the  interrelated  issues  of  employment  and  edu  ction. 

As  was  highlighted  earlier  in  some  of  the  renarks,  employed 
women  today  are  paid  only  60  cents  for  every  $1  paid  to  men. 
There  are,  we  feel,  two  principal  reasons  for  this  disparity. 

First,  equal  employment  laws  are  inadequate  and  enforcement  is 
insufficient.  Second,  our  system  of  public  education  tends  to  deny 
women  training  for  all  but  a  handful  of  low-paying,  deadend 

W °The  en&ient  of  title  VII  of  the  Civil  Rights  Act  of  1964  was  a 
significant  step  in  addressing  the  more  obvious  problems  of  employ- 
ment discrimination  on  the  basis  of  sex.  But  the  statute ^has  many 
gaps  in  its  coverage.  The  most  glaring  omission  is  that  the  statute 
fails  to  protect  the  employees  of  employers  of  fewer  than  15  per- 
sons. Another,  and  particularly  ironic  is  that  title  VII  was  written 
to  deny  protection  to  the  staffs  of  the  Members  of  Congress  and  the 
Federal  judiciary.  .  .     ,  . 

But  as  useful  as  it  may  be  and  as  much  as  the  case  law  has  de- 
veloped, title  VII  is  still  only  a  statute,  and  statutes  can  be  re- 
oeiled  at  the  v  Mm  of  Congress.  Only  when  the  policies  of  equal 
Soortunitv  which  underlie  title  VII  are  mandated  by  the  Constitu- 
tion itself  will  we  feel  truly  secure  that  an  end  to  discrimination  in 
emDlovment  will  be  possible.  .... 

Equal  educational  opportunities  are  effectively  denied  to  women 
by  many  jurisdictions  through  a  patten,  of  formal  restrictions  and 
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active  discount men!,  of  women  and  tfirls  from  entering  vocational 
programs. 

Moreover,  the  military,  as  the  single  largest  training  institution 
in  the  Nation,  is  one  of  the  principal  discriminators  against  women 
in  these  programs.  Again,  only  an  equal  rights  amendment  will 
insure  that  women  will  be  able  to  obtain  equal  educational  oppor- 
tunities, and  thereby  break  through  the  trap  of  continually  being 
only  relegated  to  women's  work. 

Of  course,  the  equal  education  opportunity  laws,  like  title  IX,  are 
only  statutes,  and  as  such  these  statute^  can  be  repealed  Law-by- 
law, State-by-State  efforts  at  eliminating  sex  discrimination  simply 
will  not  do. 

1  think  Representative  Barbara  Mikulski  said  it  best  when  she 
said  that  a  law-by-law  approach  to  eliminating  sex  discrimination 
is  like  prohibiting  slavery  plantation  by  plantation. 

We  will  never  see  an  end  to  discrimination  unless  nondiscrimina- 
tion in  all  governmental  activities,  including  education,  becomes 
the  fundamental  law  of  the  land. 

I  now  would  like  to  address  some  issues  that  the  chairman  in  his 
questioning  of  Senator  Tsongas  raised.  When  he  stated  that  his  ob- 
jection to  the  proposed  ERA  was  based  on  its  ambiguous  wording- 
he  is  concerned  that  its  proponents  do  not  know  v."hat  it  means. 

As  Senator  Kennedy  said,  and  I  would  like  to  reiterate,  we  know 
what  it  means,  and  I  would  like  to  respond  to  this  contention.  The 
Constitution  and  the  Bill  of  Rights  is  a  living  document.  Many  of 
the  phrases  which  are  viable  today  are  from  British  jurisprudence. 

Phrases  like  "freedom  of  speech,"  "privileges  and  immunities/' 
"equal  protection  of  the  laws,"  "due  processes  of  the  laws,"  "cruel 
and  unusual  punishment"~these  phrases  are  all  principals  that 
have  been  set  out. 

The  truth  is  that  the  ERA  sets  out  firm  principles  that  are  as 
clear  as  any  of  the  rights  already  existing  in  the  Constitution.  In 
reality,  today,  under  our  current  law  and  the  interpretation  of 
cases  under  the  5th  and  14th  amendments,  we  are  far  more  ambig- 
uous in  our  position  than  we  would  be  with  an  ERA. 

The  concept  of  eqaal  protection  under  both  the  frth  and  14th 
amendments  has  not  been  given  uniform  articulation  by  the  courts. 
There  has  been  a  great  deal  of  ambiguity  about  the  meaning  of  sex 
equality  ERA  is  designed  to  eliminate  that  ambiguity,  not  to  foster 
it.  It  would  give  less  discretion  to  the  courts.  It  would  curtail  judi- 
cial activism  in  the  area  of  sex  discrimination. 

Under  the  current  standards  of  judicial  scrutiny,  a  sex-based 
classification  must  sprve  important  governmental  objectives  and 
must  be  substantially  related  to  achievement  of  those  objectives. 
That  is  the  current  standard  tor  sex  equality,  as  defined  by  the  Su- 
preme Court, 

That  star dard  invites  courts  to  be  super-legislatures,  deciding 
what  the  value  laden  terms  like  "important  governmental  objec- 
tives" and  "substantially  related"  would  mean. 

Wr  now,  under  our  current  law,  under  the  1 41  Ii  amendment, 
have  the  least  certainty  and  the  least  predictability  where  it  con- 
cerns seri  discrimination  If  we  had  an  equal  rights  amendment,  we 
know  th,»n  *  hat  that  means,  The  KRA  will  make  it  clear. 
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Sex-based  discrimination,  like  race-based  discrimination,  is  intol- 
erable. In  extraordinary  situations,  there  may  be  exceptions.  That 
is  true  of  every  constitutional  principle,  and  it  has  been  true  of 
every  constitution. 

Senator  Hatch.  By  and  large,  you  would  equate  sex  discrimina- 
tion with  race  discrimination  under  the  standard  of  review  that 
you  are  describing  here  today? 

Ms.  Tucker.  I  am  saying  that  it  would  be  treated  as  race  discrim- 
ination would  be,  most  likely, 

Senator  Hatch.  Would  it  be  treated  as  a  suspect  classification  or 
an  absolute  classification  under  constitutional  law? 

Ms.  Tucker.  Whether  it  would  be  treated  as  a  suspect  classifica- 
tion, Senator,  1  think  that  might  be  a  little  too  simplistic  to  de- 
scribe it  that  way. 

Senator  Hatch.  OK. 

Ms,  Tucker.  Let  me  explain  that.  In  virtually  all  race  cases  and 
virtually  all  national  origin  cases  where  statutes  have  had  those 
classifications,  they  have  been  struck  down— virtually  all  of 
those— and  they  are  called  suspect  classifications,  but,  in  fact,  they 
have  been  absolute  in  those  terms. 

The  only  exceptions  to  that  have  been  the  Japanese  internment 
cases — certainly,  a  blot  on  our  past. 

Senator  Hatch.  All  of  us  agree  with  that, 

Ms.  Tucker.  OK.  And  in  the  sex  classifications,  we  would  antici- 
pate the  same  kind  of  analysis. 

Senator  Hatch.  Then,  sex  classifications  would  be  absolutely  pro- 
hibited? 

Ms.  Tucker.  If  the  word  "absolute"  means  that  when  an  issue 
comes  up  before  a  court  and  all  of  the  facts  and  circumstances  are 
adjudged  case  by  case— if  that  is  what  it  means,  yes. 

Senator  Hatch.  That  is  what  I  was  trying  to  get  to  with  Senator 
Tsongas. 

Would  you  agree  with  Professor  Emerson  that  the  object  of  the 
ERA  is,  as  he  said,  to  "prohibit  any  differentiation  in  legal  treat- 
ment on  the  basis  of  sex?"  Would  you  agree  with  that? 

Ms.  Tucker.  Yes. 

Senator  Hatch.  Would  you  agree  with  Professor  Emerson  that 
the  ERA  must  be  applied  "comprehensively  and  without  excep- 
tion?" .    <*        ,      .  i 

Ms.  Tucker.  I  am  not  sure  what  he  means  by  Comprehensively 
and  without  exception." 

Senator  Hatch.  In  all  cases  it  would  be  prohibited,  without  ex- 
ception? 

Mm.  Tucker  It  means  that  equal  protection  of  the  laws  will  not 
be  denied  on  the  basis  of  sex. 
Senator  Hatch.  I  see. 
Ms.  Tucker.  That  is  what  it  means. 

Senator  Hatch.  What  it  basically  requires  is  eaual  protection? 
Ms.  Tuckkr.  Equal  protection  of  the  laws  will  not  be  denied  on 
the  basis  of  sex. 

Senator  Hatch.  Do  you  agree  with  Professor  Emerson  that  the 
constitutional  mandate  of  the  ERA  must  be,  as  he  ^aid,  "absolute?" 

Ms.  Tuckkr.  The  constitutional  mandate  may  be  absolute  as  to 
what? 
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Senator  Hatch.  Well,  an  to  the  permissibility  of  sex  classifica- 
tions. 

Ms.  Tucker.  I  believe  that  a  classification  that  is  based  on  sex 
basis        glVen  tHe  8trictest  judiciaI  scrutiny  on  a  case-by-case 
Senator  Hatch.  So,  you  would  apply  the  strictest  judicial  scruti- 
Ms.  Tucker.  Absolutely. 

Senator  Hatch.  Which  is  constitutional  language,  establishing 
sex  as  a  suspect  or  absolutely  prohibited  classifications? 
Ms.  Tucker.  Yes. 
Senator  Hatch.  You  said  yes? 
Ms.  Tucker.  Yes. 

SeSatP^HATCH  0K.  Now»  wouId  y°u  «B»e  wi*h  Professor  Emer- 
son that  the  issue  under  the  ERA  cannot  be  "reasonable"  "or  un- 
reasonable classifications  but  that  the  ERA  must  be  interpreted  so 
that  sex  is  simply  not  a  factor?  ^ 

Ms.  Tucker.  Well,  Senator,  I  wish  to  point  out  first  of  all  that 
Professor  Emerson  s  article  was  written  in  1971 

Senator  Hatch.  Sure. 

Ms.  Tucker.  I  have  to  tell  you  that  1972  was  the  last  time  I  read 
that  law  review  article  when  I  was  teaching.  Also,  in  1971  when  it 
was  written,  we  did  not  have  the  school  of  law  that  now  exists  on 
constitutional  principles.  Even  Professor  Emerson  there  was  reallv 
predicting  it.  J 

We  have  developed  since  that  article  was  written  at  least  three 
different  standards  of  sex  equality,  and  what  I  am  submitting  to 
you  today  is  that  it  is  time  to  have  that  over  with.  We  ought  to 

m?*h?  la^UteJy-5,!ao.tllat  86,1  «lu«lity  »  forbidden  by  the  Con- 
stitution of  the  United  States,  unequivocally. 

Senator  Hatch.  OK.  I  will  have  some  other  questions  later,  but  I 
wanted  to  clarify  a  few  points  while  you  were  on  the  subject.  You 
have  been  very  helpful,  and  I  appreciate  it. 

Ms.  Tucker.  Thank  you. 

Senator  Hatch.  Go  ahead. 

Senator  Leahy.  Could  I  just  ask  one  clarification,  Mr.  Chairman' 
Senator  Hatch.  Sure. 

Senator  Leahy.  I  am  not  sure  whether  I  understood.  Did  vou  sav 
sex  equality  or  sex  inequality  is  forbidden  under  the  . 

Ms.  Tucker.  I  could  not  hear  you;  I  am  sorry. 

Senator  Leahy.  In  your  last  answer,  did  you  refer  to  sex  equalitv 
or  sex  inequality  as  being  forbidden  under  the  Constitution? 

Ms.  1  ucker.  Sex  inequality. 

Senator  Leahy.  Thank  you. 

Ms.  Tucker.  Sex  equality  would  be  guaranteed. 

Senator  Leahy.  Sex  equality  would  be  guaranteed  and  sex  in- 
equality would  be  forbidden.  OK,  thank  you. 

Ms.  Tucker.  I  certainly  did  not  mean  to  make  that  mistake. 

Senator  Leahy.  I  did  not  think  so. 

The  Chairman,  That  was  just  a  slip  of  the  tongue.  1  am  sure  you 
meant  that  sex  inequality  was  forbidden  by  the  Constitution  That 
is  what  you  meant,  was  it  not? 

Ms.  Tucker.  That  is  correct 

Senator  Match.  I  understand. 
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Are  you  finished?  ,        .         0     .  M„ 

Ms  Tucker.  Just  in  completing  the  testimony,  Senator,  if  our 
yei.  s  of  litigation  and  lobbying  for  equality  have (taught  us  any- 
thing, it  is  that  discrimination  against  women  has  been  woven 
through  the  fabric  of  our  laws.  For  years,  we  have  sought  to  root  it 
out  one  law  at  a  time.  We  have  had  some  success  in  this. 

But  there  are  too  many  discriminatory  laws  remaining  for  the 
job  to  be  completed  in  our  lifetime,  and  new  laws  are  being  enacted 
all  the  time.  It  is  obvious  to  me  that  the  only  way  by  which  real 
progress  can  be  achieved  in  making  our  society  one  in  which  the 
opportunities  and  rights  of  women  are  truly  equal  to  those  of  men 
is  for  the  adoption  of  the  equal  rights  amendment.  # 

And  I  ask  you  to  once  again  submit  to  the  States  the  equal  rights 
amendment  so  that  America  may  finally  become  the  land  of  equal 
opportunity. 

Senato^HATCH.  Thank  you.  I  appreciate  your  testimony  I  under- 
stand that  Senator  Thurmond  introduced  both  of  you,  but  did  not 
say  much  about  your  background.   

Mama  Tucker  is  a  partner  in  the  Washington,  DC,  law  firm  of 
Vosburgh,  Klores,  Feldesman  &  tucker.  She  has  been  an  adjunct 
professor  on  women's  rights  at  both  Catholic  University  and 
Georgetown  University.  She  is  chairperson  of  the  American  Bar 
Association's  Committee  on  Individual  Rights  and  Responsibilities, 
and  a  member  of  the  National  Women  s  Legal  Defense  Fund. 

She  testified  before  our  committee  on  the  subject  of  the  bicenten- 
nial of  the  Constitution  several  years  ago,  and  I  appreciated  that. 

She  can  take  pride  in  the  fact  that  she  was  recommended  by  the 
Senate  proponents  as  the  individual  w)»  could  best  represent  the 
pro-ERA  position  to  this  committee  at  its  opening  hearing. 

Dr  Walter  Berns  is  an  individual  who  has  testified  before  this 
subcommittee  on  a  number  of  important  occasions.  He  is  a  resident 
scholar  at  the  American  Enterprise  Institute,  and  one  of  the  most 
distinguished  constitutional  scholars  in  the  country. 

Dr.  Berns  has  taught  constitutional  law  for  more  than  30  years 
at  such  institutions  as  Yale  University,  Cornell  University,  the 
University  of  Toronto,  and  presently  at  Georgetown  University.  He 
has  written  a  number  of  scholarly  works  on  issues  of  constitutional 
law  And  if  I  am  correct,  Dr.  Berns  further  served  as  the  U.S.  rep- 
resentative to  the  United  Nations  Human  Rights  Commission. 

| Prepared  statement  follows:] 
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Prepared  Statement  of  Marna  S.  Tucker 

Chairman  Hatch  and  Member,  or  the  Committee,  I  am  Marna 
S.  Tucker.     it  is  my  privilege  to  appear  you  ^ 

behalf  of  the  Women's  Legal' Defense  Fund,  which  I  helped  found. 

The  WLDP  w..  organized  in  1971  as  a  vehicle  for  educating 
the  public  on  legal  and  political  issues  of  importance  to  women, 
-nd  for  facilitating  litigation  attacking  sex  discrimination 
in  all  forms,  over  the  years,  we  have  been  invited  to  present 
our  views  to  Congress  on  dozens  of  matters.  And,  we  have 
participated  in  hundreds  of  law  suits  at  all  levels  of  federal 
and  state  courts. 

We  are  here  today  to  urge  this  Committee,  and  the  Senate, 

to  demonstrate  to  the  women  of  this  Nation  that  discrimination 
on  the  basin  of  sex  has  no  place  in  American  life  by  again 
submitting  to  the  3tates  for  ratification  an  Equal  Rights 
Amendment  to  the  Constitution  of  the  United  States. 

The  Equal  Rights  Amendment  was  first  introduced  sixty  years 
by  the  National  Women's  Pacty,  to  complement  women's  newly 
won  right  of  suffrage.  The  feminists  of  that  time  recognized 
that  their  recent  victory  was  only  the  beginning  of  the  far 
more  difficult  struggle  to  obtain  equality  in  all  aspects  of 
American  society.  They  were,  unfortunately,  very  right  in  their 
assessment  of  how  difficult  the  struggle  would  be. 

Sixty  years  later,  women  have  still  only  begun  to  achieve 
meaning) ul  progress.  The  inferior  status  of  women  in  virtually 
"very  economic  and  political  sphere  remains  the  norm.  The  total 
exclusion  of  women  from  participation  at  many  levels  in  our 
society  i3  still  an  embarassing  reality  and  a  national  disgrace. 

The  continuing  existence  of  lawn  which  sanction  inequality 
or  accept  ,  diminished  status  for  women  have  an  effect  far 
beyond  the  literal  meaning  of  their  terms.   Each  of  these  laws  is 
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a  governmental  expression  to  the  public  that  inequality  of 
rights  is  an  acceptable  public  policy.  Their  mere  existence  is 
an  affirmation  that  American  women  remain  second  class  citizens. 
Only  an  Equal  Rights  Amendment  to  the  Constitution  of  the  United 
States  will  end  this  shameful  treatment. 

Without  an  ERA ,  we  know  that  those  rights  which  have  been 
painfully  won  are  incredibly  fragile.  Indeed,  the  Reagan 
Administration  is  proving  this  point  beyond  our  worst  fears. 
The  Administration,  during  the  past  two  years,  has  effectively 
undermined  existing  federal  anti-discrimination  legislation  oy 
its  feverish  rewriting  of  federal  regulations  designed  by  prior 
administrations  (including  Republican  ones)  to  encourago  equal 
opportunity.  The  Reagan  Administration  is  clearly  signaling 
to  the  Nation  that  equal  rights  for  women  is  no  longer  an 
important  item  on  our  national  agenda. 

Only  with  the  passage  of  an  Equal  Rights  Amendment  will 
our  national  commitment  to  equality  for  women  be  unequivocally 
and  emphatically  affirmed  for  all  of  our  citizens,  for  all  time. 

We  have  learned  that  there  is  no  acceptable  substitute  for 
an  ERA .  Neither  the  Fifth  nor  the  Fourteenth  Amendments • 
guarantees  cf  equal  protection  under  the  laws  provides  us  the 
guarantee  of  equality  we  seek.  The  Supreme  Court  has  made  this 
clear  again  and  again  by  refusing  to  view  classification  based 
on  sex  as  inherently  suspect  (as  it  does  classifications  bast  1 
on  race ) . 

During  the  course  of  these  hearings,  you  will  undoubtedly 
hear  many,  many  reasons  why  an  ERA  is  needed  to  guarantee 
equality  for  women.  In  my  own  testimony,  I  would  like  to  limit 
my  remarks  to  a  discussion  of  'ho  three  areas  I  feel  I  know 
beat:  family  law,  employment  f  and  education.  For  me,  these 
three  areas  hold  special  importance  because  I  aee  in  them  more 
than  [jdilicular  rypeu    >t'  discrimination  with  which  every  woman 
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can  identify .  I  also  see  a  dir#crt  link  between  them  and  the 
phenomenon  of  the  feminization  of  poverty. 

In  the  area  of  family  law,  for  example,  I  see  every  day  in 
my  own  practice  how  the  institutionalized  discrimination  against 
women  as  homemakers  contributes  to  their  desperate  economic 
condition  following  divorce  -  a  kind  of  discrimination  that 
would  not  be  tolerated  under  an  ERA.  I  am  talking  about  an 
economic  disparity  between  divorced  men  and  women  that  we,  as 
women,  have  always  known  to  be  true  and  that  studies  are  just 
now  beginning  to  corroborate.  Studies  have  shown  then,  in  the 
year  Immediately  following  divorce,  the  financial  security  of 
women  plummets  by  an  average  of  73%  while  that  of  their  husbands 
increases  by  4**%. 

The  root  causes  of  this  disparity  may  be  found  in  inadequate 
child  support  awards,  unequal  distribution  of  marital  property, 
and  insufficient  arrangements  for  spousal  support  -  three 
problems  which  themselves  find  their  genesis  in  the  under- 
valuation of  the  homemaker's  contribution  to  the  family  and  to 
the  acquisition  of  marital  property. 

We  know  that  an  ERA  will  alleviate  these  aspects  of 
discrimination  because,  for  the  past  10  years,  we  have  been 
watching  the  steady  progress  that  has  been  made  in  many  of  the 
16  states  which  have  incorporated  an  equal  rights  amendments 
into  their  state  constitutions.  The  experience  in  these  states 
has  shown  that  according  legal  recognition  to  the  value  of 
homemaker  a er vices  does  ensure  economic  protection  for 
homemakers  and  equity  in  the  marriage.  State  equal  rights 
amendments  have  been  eJ  fectively  applied  tf  achieve  economic 
equity  in  all  ot  these  critically   important  areas. 

in  the  aroa  ot  child  uupoort ,  state  ERA'S  have  been  used 
to  establish  not  only  a  mutual  obligation  ot  support  by  both 
parents,    but    arJso   to  accord  economic  value  to  the  custodial 
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homemaker's    non-monetary    contribution    of    child    care  and 
nurturing.    Courts  in  Pennsylvania,  Colorado  and  Texas  have  all 
recognized   the   value  of   the  non-working  patent's  custodial 
contribution,    and    have    begun    to    issue    support    awards  in 
accordance  with  the  respective  abilities  for  each  spouse  to 
contribute.    The  importance  of  these  rulings  for  the  economic 
well-being   of    the   custodial   non-working   parent    is   clean  . 
recognizing  the  economic  value  of  the  homemaker's  contribution  \ 
in  the  face  of  an  equal  and  mutual  obligation  of  support  hi s 
resulted  in  comparable  and  equivalent  financial  support  being 
aesassed  against  the  working,  non-custodial  spouse. 

In  the  distribution  of  marital  property,  state  ERA  states 
have  overturned  outmoded  common  law  notions  of  ownership  and 
have  been  responsible  or  equalising  each  spouse's  share .  of 
marital  property  at  the  time  of  divorce.  Consistent  with  the 
newly-emerging  concept  of  marital  partnership,  the  Pennsylvania 
courts,  for  example,  have  interpreted  that  state's  new  equitable 
distribution  liw  to  require  (in  light  of  Pennsylvania's  ERA)  a 
starting  presumption  of  equal  distribution. 

Finally,  married  women  and  particularly  homemakers  have 
also  acquired  new  8trength  in  the  area  of  spousal  support  as  a 
result  of  the  passage  of  state  ERA'S.  A  Pennsylvania  court 
recently  struck  down  a  rule  imposing  an  arbitrary  limit  on  a 
wife's  right  to  support,  declaring  the  rule  inherently  sexist 
in  its  requirement  that  a  wife  receive  leas  than  1/2  of  her 
husband's  earnings,  despite  her  own  needs.  The  increased  value 
accorded  the  husband's  labor,  accompanied  by  a  devaluing  of  the 
wife's  work  as  a  homemaker,  were  viewed  by  the  court  as  violative 
of  the  "spirit  if  not  the  letter  of  the  Pennsylvania  Equal 
Rights  Amendment  ..." 

Clearly,    the   extension  of   leqal   rights  and  benefits  to 
both  men  and  women,   and  the   .unultaneoua   removal  of  gender- 
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based  presumptions  and  burdens  that  have  been  triggered  by  state 
ERA'S  have  laid  the  foundation  for  a  changing  family  law  system 
that  is  more  equitable  and  responsive  to  each  family  member's 
needs,  m  the  emerging  system,  it  is  the  needs,  abilities,  and 
unique  contributions  of  each  family  member,  rather  than 
antiquated  rules  based  on  sex  stereotypes,  that  form  the  basis 
of  the  laws  and  inform  judicial  decisionmaking.  The  experience 
in  these  states  demonstrate  the  value  of  an  equal  rights 
provision  in  enhancing  women',  economic  and  legal  status,  and 
highlight  the  burning  need  for  an  Equal  Rights  Amendment  to  the 
Constitution  of  the  United  States  so  that  these  principles  will 
be  extended  to  all  fifty  states. 

I  would  like  now  to  call  the  Committee's  atttention  to 
another  area  (actually  two  areas)  in  which  the  pervasivs 
discrimination  against  women  clearly  calls  for  the  remedy  of 
an  Equal  Rights  Amendment.  I  am,  of  course,  speaking  of  the 
interrelated  issues  of  employment  and  education. 

Employed  women  are  today  paid  only  60$  for  every  dollar 
paid  to  men.  There  are,  we  feel,  two  principal  reasons  for 
this  disparity.  First,  existing  equal  employment  laws  are 
inadequate  and  enforcement  is  insufficient.  Second,  our  system 
of  public  education  tends  to  withhold  from  women  training  for 
all  but  a  handful  of  low  paying  dead-end  "women's  jobs." 

The  enactment  of  Title  VII  of  the  Civil  Rights  Act  of  1974 
was  a  significant  step  in  addressing  the  more  obvious  problems 
of  sex  discrimination  in  employment.  But,  the  statute  has  many 
gaps  in  its  coverage.  The  most  glaring  omission  is  that  the 
statute  fails  to  protect  the  employees  of  employers  of  fewer 
than  15  persons.  Another,  and  particularly  ironic,  omission 
is  that  Title  VII  was  written  to  deny  protection  to  the  staffs 
of  Members  of  Congress  and  the  federal  judiciary.  One  can  only 
speculate  as  to  what  message  these  exemptions  convey  to  the 
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women  of  America  about  Congress1   commitment   to  ending  job 
discrimination. 

As  useful  as  it  may  be,  Title  VII  is  only  a  statute.  And, 
statutes  can  be  repealed  at  the  whim  of  Congress.  Similarly, 
a  lack  of  commitment  of  an  Administration  to  enforce  statutory 
policies  can  undermine  the  best  intention  of  an  earlier  Congress* 
As  I  mentioned  before,  we  are  seeing  this  now  in  the  Reagan 
Administration.  Only  when  the  policies  of  equal  opportunity 
which  underlie  Title  VII  are  mandated  by  the  Constitution  itself 
will  we  feel  truly  secure  that  an  end  to  discrimination  in 
employment  will  be  possible. 

Equal  educational  opportunities  are  effectively  denied  to 
wcaon  by  many  juriscictions  through  a  pattern  of  formal 
restrictions  and  active  discouragement  of  women  and  girls  from 
entering  vocational  training  programs.  Only  an  Equal  Rights 
Amendment  will  ensure  that  women  will  be  able  to  obtain  equal 
educational  opportunities  and  thereby  break  through  the  trap 
of  continually  being  only  relegated  to  "women's  work." 

Of  ccurse,  equal  educational  opportunity  laws,  like  Title 
IX,  are  only  statutes  and,  as  such,  c«  i  be  repealed-  Law-by- 
law, state  by  state  ef foi  cs  at  eliminating  sex  discrimination 
simply  will  not  do.  We  will  never  see  an  end  to  discrimination 
unless  non-discrimination  in  all  government  activities, 
including  education,  becomes  the  fundamental  law  of  the  land. 
Only  an  Equal  Rights  Amendment  will  insure  that  women  and  girls 
will  be  given  fair  educational  opportunities  and  that  the  wage 
gap  between  men  and  women  will  be  eliminated. 

There  is  another  significant  source  of  education  and 
training  to  which  access  by  women  is  severely  restricted  and 
frequently  denied t  that  provided  by  the  military  services. 
The  military  is  the  single  largest  Educational  and  training 
institution  in  the  United  States.     It  has  taught  millions  of 
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persons  advanced  •kills  and  occupation,  which  th.y  might 
otherwise  „eVar  have  been  exposed  to.  Indeed,  military 
occupation  training  I.  the  route  by  which  many  poor  American, 
are  able  to  pull  thema.lve.  out  of  poverty.  Unfortunately,  the 
military  I.  one  of  the  principal  discriminator,  ag.in.t  women. 

Indeed,  the  Reagan  Administration's  racent  preclusion  off 
women  from  some  23  Army  military  occupational  specialties,  which 
had  been  open  to  them  under  the  previous  Administrations,  has 
effectively  destroyed  the  Army  careers  of  many  women.  Through 
this  discriminatory  preclusion,women  have  once  again  been  denied 
access-to  many  military  occupation  specialties  which  would  train 
them  for  such  non-traditional  jobs  as  carpentry,  plumbing,  and 
other  skilled  trades. 

The  armed  services,  may,  in  a  future  Administration, 
reverse  themselves.  But  such  a  reversal  i3  likely  to  be  only 
transitory.  Only  an  Equal  Rights  Amendment  will  ensure  that 
women  members  of  the  armed  services  will  have  equal  opportunity, 
based  upon  their  individual  abilities,  to  learn  the  skills  that 
will  significantly  improve  their  economic  lot  in  post-service 
life.  Until  an  Equal  Rights  Amendment  is  added  to  the 
Constitution,  a  principal  vehicle  for  lifting  themselves  out 
of  poverty  (and  possibly  the  only  meaningful  ne  left  after  the 
massive  social  program  budget  cuts  imposed  by  the  Reagan 
Administration)  will  be  denied  to  women. 

If  our  years  of  litigation  and  lobbying  for  equality  hav- 
taught  us  anything,  it  is  that  discrimination  against  women  is 
embedded  throughout  the  fabric  of  our  laws.  Por  years,  we  (and 
imilar  o,  qani2ations)  have  sought  to  root  it  out  one  law  at  a 
time,  we  have  had  some  success  in  this.  But,  there  are  too 
many  discriminatory  laws  remaining  for  the  job  to  be  completed 
in  our  lifetime.  And,  new  laws  are  being  enacted  all  the  time. 
It   is  obvious  to  us   (as  *e  believe  it   Js  to  any  student  of 
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women's  issues)  that  the  only  way  by  which  real  progress  can 
be  achieved  in  making  our  society  one  in  which  the  opportunities 
and  rights  of  women  are  truly  equal  to  those  of  men  is  for  the 
adoption  of  an  Equal  Rights  Amendment. 

The  people  clearly  know  this.    The  Equal  Rights  Amendment 

is  9uppoited  by  a  margin  of  two  to  one  in  virtually  all  regions 
of  the  country.     The  will  of  the  people  has  been  frustrated 

over  the  past  few  years  by  a  handful  of  narrow-minded  and  cynical 

state  legislators.    But,  we  have  an  obligation  to  ourselves  and 

our  children  not  to. give  up. 

We  ask  you  to  once  again  submit  to  the  states  the  Equal 

Rights  Amendment  so  that  America  may  finally  become  the  land 

of  equal  opportunity. 

Senator  Hatch.  Dr.  Berns,  we  will  turn  to  you  at  this  time.  We 
are  delighted  to  have  you  here. 

STATMENT  OF  WALTER  BERNS 
Dr  Berns.  Thank  you,  Mr.  Chairman.  Following  the  example  of 
Senator  Tsongas,  I  suppose  I  should  also  hat  among  my  qualifica- 
tions three  children,  onlytwo  of  whom  are  daughters,  however. 
Senator  Hatch.  Only  two  of  whom  are  daughters/ 

Dr.  Berns.  Only  two.  ,      _         „,  „o 

Senator  Hatch.  Well,  you  are  not  as  good  as  Senator  Tsongas, 

bUD7~BERNS.  I  am  not  so  sure  that  that  disqualifies  me  or  makes 
me  less  qualified  to  address  this  issue.  . 

Senator  Hatch.  I  might  mention  that  Elaine  and  1  have  six  chil- 
dren, three  of  whom  are  dat  ihters.  .  r   

Dr.  Berns.  I  was  struggling  to  find  some  example  °f  someone 
who  had  eight  or  nine;  you  might  coll  him  before  this  committee. 

Senator  Hatch.  Good  idea. 

Dr  Berns  1  want  to  say  at  the  outset  that  I  agree  absolutely 
with  the  effort  to  abolish  all  statutes,  ordinances  and  regulations 
that  discriminate  against  women. 

nTBERNsTwould  suspect  that  there  is  very  little  argument  in 
this  country  about  that  right  now;  at  least  there  is  very  little 
public  areument.  There  may  be  still  some  people  who  harbor  that 
Cd  of  pfejudice,  but  I  thin!  the  state  of  opinion  in  this  country  is 
now  such  hat  no  one  will  publicly  avow  such  an  unenlightened 
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view.  My  opposition  to  the  equal  rights  amendment  is  confined  to 
its  ambiguity.  I  do  not  know  what  it  means. 

Senator  Hatch.  Can  you  puil  your  microphone  just  a  little  closer 
so  we  can  all  hear  you? 

Dr.  Bernb  I  do  not  know  what  it  means,  and  I  said  it  in  mv  pre- 
pared statement.  J  r 

Senator  Hatch.  We  will  put  your  complete  statement  in  the 
record,  without  objection. 

Dr.  Bern*.  If  you  were  to  conduct  a  poll,  a  survey,  among  the 
sponsors  of  this  amendment  in  this  Senate— Senate  Joint  RaMu- 
tion  10— you  would  likely  find  a  considerable  amount  of  diwae- 
ment  as  to  its  intended  effect.  And  I  find  it  somewhat  astonishing 
that  this  body  would  propose  to  amend  the  Constitution  in  what  ev- 
eryone regards  as  a  fundamental  way,  an  important  way,  without 
knowing  as  precisely  as  possible  what  the  purpose  of  that  chance  is 
likely  to  be.  ° 

As  I  say,  I  do  not  know  what  if  neans.  In  Senator  Tsongas'  testi- 
mony this  morning,  I  was  confirmed  in  that  opinion  that  the 
Senate  is  not  yet  certain  as  to  what  it  means. 

I  must  say  it  somewhat  surprised  me  to  hear  him  say  that  he 
had  not  anticipated  the  questions  that  you  asked  him. 

Senator  Hatch.  These  are  basic  questions  on  this  issue. 

Dr.  Berns.  Well,  they  certainly  are. 

Senator  Hatch.  You  ought  to  hear  some  of  my  difficult  ques- 
tions. 

Dr  Berns.  I  anticipated  them  because  many  of  the  questions  you 
asked  are  in  my  particular  statement  here.  I  am  not  going  to  read 
that  statement,  largely  because  so  much  of  it  has  to  do  with  those 
questions  that  you  asked. 

It  is  not  my  job  to  give  you  or  this  committee  my  answer  to  this. 
Does  this  amendment,  for  example,  outlaw  a  male-only  draft?  Or 
would  it,  with  reference  to  the  Bob  Jones  decision  yesterday,  have"^ 
the  same  effect  with  respect  to  private  schools  that  segregate  on 
the  basis  of  sex? 

For  example,  to  put  it  simply,  would  Wellesley  College  be  in  the 
same  position  as  Bob  Jones  University  now  if  the  ERA  were  to  be 
adopted? 

Or  to  give  one  other  example  that  you  did  not  mention  this 
morning:  What  would  be  the  effect  of  the  adoption  of  this  amend- 
ment on  what  I  call  the  second  generation  abortion  cases?  I  have  in 
mind  there  specifically  Planned  Parenthood  of  Central  Missouri 
against  Danforth,  inhere,  among  other  things,  the  court  said,  as  I 
mentioned  in  my  stu^ement— in  fact,  I  might  as  well  read  it: 

"A  husband  may  have  a  deep  and  proper  concern  and  interest  in 
his  wifes  pregnancy  and  in  the  growth  and  development  of  the 
fetus  she  is  carrying.  But  in  the  event  of  a  conflict  between  him 
and  his  wife  with  respect  to  that  pregnancy,  his  interests  must  give 
way  to  the  wife's  right  to  have  the  abortion."  Now,  it  seems  to  me 
that  the  ERA,  if  it  is  adopted,  would  have  the  effect,  if  the  amend- 
ment is  read  lite  ally,  of  elevating  what  the  court  here  describes  as 
his  "'interest   in  the  birth  of  that  child  into  a  right  to  the  birth  of 
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ihe  child.  The  court h  again  have  to  figure  out  how  you  resolve  a 
conflict  between  the  right  of  the  father  to  the  child  and  the  right  of 
the  wife  to  abort  the  child.  This  is  one  of  those  questions— it  is 
about  the  only  one  that  I  anticipated  that  you  did  not  anticipate  in 
your  questioning  of  Senator  Tsongas. 

1  would  say  only  one  ether  thing  here,  really.  When  Senators  or 
when  anyone  else  tells  this  committee  tliat  these  are  matters  to  be 
left  to  the  courts,  it  seems  to  me  altogether  proper  for  you  to  ask 
the  further  question,  "Are  you  perfectly  willing,  Senator  Tsongas, 
to  accept  any  answer  to  these  questions  thtH  the  courts  give? 

Let  me  take  an  example  from  14th  amendment  equal  protection 
litigation.  We  left  that  matter  to  the  courts.  That  is  one  of  the 
troubles  with  the  14th  amendment,  The  Congress  of  the  United 
*  States  did  not,  in  fact,  define,  as  it  was  entitled  to  do  under  the 
fifth  and  concluding  section  of  the  14th  amendment,  the  privileges 
and  immunities  of  citizens  of  the  United  States.  We  then  had  about 
a  hundred  years  of  indecision  with  respect  to  the  meaning  of  the 
14th  amendment.  And  I  would  submit  that  this  is  a  bad  example 
for  the  advocates  of  the  ERA  to  point  to,  because  that  set  back  the 
cause  of  racial  equality  in  this  country  a  long,  long  time. 

But  even  so,  here  is  the  equal  protection  clause  of  the  14th 
amendment.  What  does  it  mean?  Does  it  mean  what  the  court,  said 
in  1H!)6,  in  Plessey  v.  Ferguson,  or  does  it  mean  what  the  court  said 
in  1954  in  the  case  of  Brown  v.  the  Board  of  Education  of  Shawnee 
County,  Kansas?  What  does  it  mean? 

Well,  it  seems  to  me  that  Senator  Tsongas  is  saying: 

We  will  leave  this  matter  to  the  court  and  I,  who  have  not  been  able  to  make  up 
my  mind  on  this,  will  be  satisfied  with  any  answer  the  court  gives.  Military  draft 
for  women-whatever  the  court  says;  Wellesley-whatever  the  court  says. 

I  think  that  is  improper.  I  think  it  shows  a  certain  disrespect  for 
the  Constitution  of  the  United  States.  One  further  point  on  that: 
this  Congress  has  an  obligation  to  the  people  of  the  United  States 
from  whom  the  Constitution  comes.  The  Constitution  does  not  come 
out  of  this  legislative  body;  it  comes  out  of  the  people  of  the  United 
States.  The  people  express  their  opinion  with  respect  to  this  and 
their  considered  judgment  of  this  when,  in  the  States,  they  vote  on 
the  question  of  the  ratification  to  the  Constitution. 

The  people  of  the  United  States  should  know  what,  it  is  they  are 
putting  into  the  Constitution,  and  this  body  and  the  House,  on  the 
other  side  of  the  Hill,  has  an  obligation  to  Le  specific  as  to  what  it 
is  the  people  of  the  United  States  are  going  to  do  to  the  Constitu- 
tion, whose  authors  they  are. 

Thank  you 

[Prepared  statement  follows:] 
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Prepared  Statement  of  Halter  Berns 

I  must  sty  at  the  outaet  that  I  agree  with  the  effort  to  abolish  all  ' 
statutes,  ordinances,  and  regulations  that  discriminate  against  women.  As 
someone  whet  has  taught  constitutional  law  for  thirty  years,  it  has  always 
seemed  to  mt  that  the  Supreme  Court's  decision  in  flradwell  v.  State  of 
Illinois  (16  Mil.  130{i8731),  upholding  the  right  of  Illinois  to  exclude 
women  fro*  the  practice  of  law,  had  to  be  ranked,  if  not.  like  Dred  Scott 
v.  Sondfordt  among  the  most  pernicious  decisions  ever  to  cone  down  fro*  that 
Court,  then,  surely,  among  the  least  enlightened.    It  is  astonishing  now  to 
notice  that  only  one  membor  of  the  Court  (Chief  Justice  Chase)  saw  fit  to 
dissent  in  that  case  and  that  even  he  was  too  timid  to  write  an  opinion, 
frit,  as  the  cigarette  ads  say,  we've  come  a  long  way  since  then. 

In  fact,  we've  come  a  long  way  since  1972  when  the  Congress  first  proposed 
This  amenoment  in  this  form.    At  least  sixteen  states  now  have  constitutional 
provisions  similar  to  the  proposed  ERA;  Title  VII  of  the  Civil  Rights  Ac^  of 
1964  has  been  used  effectively  to  extend  the  right  of  women  to  equal  employ- 
ment opportunity;  and,  in  a  handful  of  Fourteenth  Amendment -equal  protection 

cases,  the  Supreme  Court  has  invalidated  state-based  discriminatory  p*ovisions. 
In  this  connection,  it  is  of  interest  to  note  that  one  of  the  subjects  debated 

here  in  1970  had  to  do  with  the  right  of  young  women  to  be  accepted  as  students 

in  the  service  academics  at  Annapolis  and  Nest  Point.    A  policy  that  then 

seeaed  ill-advised  to  many  has  jince  been  implemented  to  the  satisfaction  of 

almost  everybody. 

My  opposition  to  this  proposed  Equal  Rights  Amendment  is  limited  to  its 
ambiguous  wording:  I  don't  know  what  it  means-- or,  to  state  my  objection  more 
precisely,  there  *s  no  agreement  as  to  what  it  means.    In  fact,  I  would  wager 

thnt  a  survey  of  congressional  opinion  would  disclose  that  there  is  no  agree- 
ment here  as  to  what  it  means,  not  even  among  tho  resolution's  co~ sponsors. 
It  speaks  of  equality  of*  rights  without  identifying  those  rights.    In  this 
respect  it  should  be  conrparcd  with  Article  I,  section  8,  where  Congress  is 

•Resident  Scholar,  American  Enterprise  Institute;  Professorial  Lecturer, 
forger  own  University. 
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authorUed  to  secure  for  lifted  tiles  the  "exclusive  right"  of  author,  and 
inventors  to  their  respective  writings  and  discoveries,  and  with  the  Nineteenth 
„nd  Twenty-sixth  Amendments  which  specifically  protect  the  right  to  vote. 
Such  specificity  is  lacking  in  S.J .  Res.  10.    If  adopted,  it  would  be  the 
only  provision  in  the  Constitution  bestowing  or  piotecting  a  right  without 
identifying  the  right. 

It  might,  of  course,  be  said  that  identification  is  unnecessary;  that 
the  language,  being  absolute  in  its  terns,  permits  no  exceptions  or  qualifica- 
tions; that  It  means  that  the  rights  enjoyed  by  men  cannot  be  denied  to  women 
or,  conversely,  that  the  rights  enjoyed  by  women  cannot  be  denied  to  men. 
That  is  to  say,  as  drafted,  this  constitutional  language  forbids  all  laws, 
federal  as  well  as  state,  that  classify  by  sex.    But  I  know  of  no  one  who 
In  fact  favors  this  interpretation,  not  even  the  authors  of  that  landaark 
article  in  the  Valu  Law  Journal!    They  say  the  "constitutional  mandate  must 
be  absolute .»  but  they  don't  really  mean  to  say  that  .11  gender  classifica- 
tions must  be  forbiduen.    Their  constitutional  amendment  would  permit  laws 
taking  account  of  physical  characteristics  unique  to  one  sex  or  the  other- 
tor  example,  laws  respecting  wet  nurses  and  sperm  banks.2    It  would  also 
permit  laws  resting  on  some  other  constitutional  right,  such  as  th.  right 
to  privacy,5    (This  was  Intended  to  reassure  those  oppcr-nts  of  the  ERA  who 
feared  that  its  adoption  would  outlaw  the  separatl,n  of  the  sexes  in  public 
rcstroo«s.)    Thus,  while  insisting  that  the  mandate  must  be  absolute,  they 
would  permit  exceptions  which  they  call  qualifications.    Is  this  what  the 
co-sponsors  of  S.J.  Res.  10  mean?    I  don-t  know  and.  I  sufc.it,  neither  does 
this  committee. 

Other  supporter,  of  the  proposed  amendment  nro  even  less  absolutist  in 
tho.r  reading  of  its  terns.    Generally  speaking,  their  intention  is  to  make 
sex,  like  race,  a  suspect  classification,  suspect-and  therefore  harder  to 
jUs!ify~but  not  absolutely  forbidden,  or  suspect  and  therefore  subject  to  a 

1.  Barbara  A.  Brown,  Thomas  I.  Fmnrson,  Gail  Palk,  and  Ann  E.  Preedman, 
-The  tmjal  HiKhts  Amendment:  A  Constitutional  Basis  far  Equal  Rights  for 
Wonm,"  Thp  Yale  I.     ,  Vol.  80  (April  1971).  pp.  871-985. 

2.  Ibid.,  p.  804. 
\.     Ibid. ,  p.  901. 
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stricter  Judicial  scrutiny.    What  this  implies  is  that  it  is 


not  necessary 


to  know  what  the  language  means  because  in  due  course  the  courts  will  tell 
us  whet  it  wans,  end  thet  it  is  altogether  proper  to  delegate  this  authority 
to  the  courts.    If  this  is  the  intention  of  S.J.  Res.  10,  f  would  ask  its  > 


co-sponsors  whe  ther  they  are  willing  to  accept  an£  leaning  the  courts  give 
its  'language.    If  so,  I  would  charge  then  with  treating  the  Constitution  with 

contempt;  if  not,  I  would  ask  then  to  point  to  the  standard  on  the  basis  of 

which  they  could  charge  the  courts  with  having  Misinterpreted  the  language. 

If  it  is  said,  as  it  was  when  the  PRA  was  las?  debated  htu*e,  that  the 

courts  will  be  guided  by  "legislative  history,"  I  would  Teply  that  what  is 

being  debated  here  is  not  a  piece  of  legislation.    It  is  a  constitutional 

provision,  and  the  Constitution  does  not  derive  froai  or  come  out  of  the 

legislature.    The  Constitution  derives  froai  the  people  in  their  sovereign 

capacity;  as  Hani  Item  made  clear  in  Federalist  78,  it  is  an  expression  of  the 

people's  will,  and  it  can  be  amended  only  by  a  "solemn  and  authoritative  act" 

of  the  people.    That  it  is  the  people  (and  not  the  courts  or  the  Congress) 

that  nay  so  act  was  described  by  Hamilton  as  the  'fundamental  principle  of 

republican  governaent. "    By  Article  V,  Congress    s  authorized  to  propose 

amendments  to  the  Constitution,  but  it  is  the  people,  acting  through  their 

representatives  in  the  state  legislatures  or  in  the  state  conventions,  who 

adapt  amendments.    And  they  ought  to  know  what  it  is  *.hey  are  adopting.  Cr,, 

they  ought  to  know,  and  to  know  precisely,  what  it  is  they  are  being  asked 

to  adopt.    Are  the  co- sponsors  of  S.J.  Res.  10  willing  to  say  to  the  people 

of  the  United  States  that  by  adopting  this  constitutional  amendment  they  would 

he  making  sex  a  suspect  classification,  that  they  cannot  be  sure  as  to  what 

/at  means,  but  that,  in  due  course,  tie  courts  will  let  them  know  what  that 

means? 

I.nt  me  be  more  precis-:.  Are  the  eo-sponiors  willing  to  say  to  the  American 
people,  "Wo  don't  know  whether  this  amendment  will  invalidate  a  male-only 
draft,  hot,  not  to  worry,  the  courts  will  tell  yc*?*'?  That  we  haven't  been 
.ihlc  to  agree  a.  to  whether  the  states  would  still  be  entitle*  to  require 
'icparate  dormitories  in  their  no  lieges  tind  universities,  hot  that  In  time 
the  courts  will  deride  and  that  if  thev  can't  come  to  a  cosmon  decision, 
a  Majority  or'  *hr  Supreme  «'oiirt  will  \etMe  the  mutter?    That,  truth  to  toll, 
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of  us  are  of  the  opinion  that  the  ERA  will  outlaw  separate  junior  high 

schools,  one  for  boys  and  one  for  girls,  and  that  othera-that  Is  to  say, 

other  co-%^mfs--are  of  the  opinion  that  it  will  not  outlaw  them,  but  you 

the  sovereign  people  of  the  United  State*,  ought  not  to  let  that  bother  yout 

That  we  all  agree  that  Congress  is  already  entitled  to  withhold  financial 

support  from  private  nch   'j  that  segregate  on  the  basis  of  race,  but  we 

haven't  been  able  to  make  up  our  minds  as  to  vhothar  the  ERA  will  require 

Congress  to  withhold  it  fro.  private  schools  that  segregate  r    the  basis  of^ 

sex?    That  most  of  us  are  persuaded  that  the  courts  are  already  authorized 

to  grant  affirmative  relief  in  order  to  remedy  the  offects  of  past  racial 

dlscriminatlon-for  example,  most  of  us  believe  that  benign  racial  quotas 

are  acceptable-hut  we  are  not  sure  about  benign  sex  quotas,  but,  again,  we 

are  .ontent  to  allow  the  cou>     answer  that  question,  and  answer  it  one  way 

or  the  other?    That  wa  confess  that  we  never  thought  abou*.  the  issue  of  sex 

entitlements  similar  to  racial  entitlements-thai  Is  to  say,  whether  the 

right  of  w,»an  to  vote  will  now  be  equivalent  to  the  right  of  a  racial 

minority  to  vote  which,  as  we  all  know,  now  Includes  the  right  to  be  represented 

hy  a  member  of  that  racial  group?    (Or,  to  be  more  accurate,  we  haven,'*  thought 

about  whether  a  gender  gioup's  right  to  vote  can,  like  a  racial  grcn/s,  be 

"diluted"  when  the  group  Is  not  sufficiently  represented.)    That-and  this  ( 

will  be-  my  last  example-we  have  not  wondered  as  to  the  effect  of  the  BRA  on 

what  might  be  called  the  second-genernt ion  abortion  cases,  but  we  are  delighted 

4 

to  leave  that  issue  to  the  court?? 

,  ,ttid  at  th-  outset  that  1  am  opposed  to  laws  that  discriminate  against 
womon,  and  1  meant  what  1  said.    I  also  said  that,  even  without  an  Rqual 
RiKhts  Amendment,  we  have  made  considerable  progress  toward  the  complete 
donation  of  such  laws;  but  I  did  not  mean  to  suggest  that  we  had  succeeded 
i„  eliminating  all  of  then,.    Then,  Is  still  work  to  be  done.    But  to  do  that 
work  dors  net  r,qulrc  a  constitutional  amendment.    All  vestiges  of  discrimina- 
tion can  he  eliminated  b>  staple  legislative  enactment,  many  of  them  by  acts 

4,.,  AicordlnK  ta  Planned  \i  rent  hood  of  Central  Missouri  v.  Danforth,  428 

li.'..  W  (l')7ft),  a  husband  may"  have  V^d'eop  and  propi r  concern  and  interest... 
in  his  wile's  pregnancy  and  In  the  growth  and  development  of  the  fetus  she 
is  cartylnB."  but ,  in  the  event  of  a  conflict,  his  Intorest  raarit  give  way  to 
a  wile''  right  t„  have  an  abortion.    Road  literally,  the  «RA  w«  ild  convert 
hi',  interest  Into  a  ri«ht,  a  riyht  equal  to  the  wife's, 
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of  Congress.    If,  for  the  mit  obvlow  M<ap,#   u  Jg  fh-  -u  ^ 
to  draft  homii      w.U  „  M„  i„t0  the  ,«.d  forces,  thereby  putting  «,  end 
to  s  practice  th.t  discri.tn.tes  .g.ln.t  mn.  Congress  need  only  say  so. 
(And  if  th.  President  vetoes  the  ...sure,  it  is  cl.«r  fro.  th.  nwber  of 
co-sponsor,  of  S.J.  R.».  10  th.t  the  v.to  will  b.  ovorridd.n.)    And  if  th. 
X«gi*l.tur.s  of  th.  35  st.ta.  th.t,  during  th.  1970s,  ratifi.d  th.  ERA  „. 
truly  detained  to  abolish  singlo-MX  public  schools,  eou.liz.  th.  Uws 
respecting  prostitution  (by  providing  for  tb.  punish^nt  of  th.  Mn  who  purch.,. 
th.  service,  of  the  ween),  abolish  ..xl«ua  hour  Uws  for  wc-en,  and  so  on. 
th.y  „e.d  only  s.y  ,o.    And  it  is  difficult  for      to  b.li.v.  th.t  th.  raining 
flft..n  st.t.s  could  long  8u,t.in  th.ir  isol.tion  fro.  wh.t  would  than  appear 
to  b.  •  national  public  opinion  in  favcr  of  .quality  of  tr.ata.nt.    I  urg. 
you  to  leave  th.  Constitution  .lone. 

Contrary  to  what  is  ioa.ti.es  s.id,  it  is  net  a  "sexist"  docuaant. 
It  is  in  fact  remarkably  free  of  references  to  gender.    Not  one  of  its 
provisions  had  to  be  changed  before  a  woman  could  serve  in  House  or  Senate 
or  on  the  Supreme  Court,  or  would  have  to  be  changed  to  allow  a  woman  to  be 
elected  President.  .  Not  one  of  its  provisions  had  to  be  changed  before  women 
could  vote.     he  Constitution  may  not  be  perfect,  but  it  is  a  better  document 
now  than  it  would  be  with  this  ERA. 

That  amendment  should  bt,  l*oeled  a  judiciary  act,  an  act  extending  the 
jurisdiction  of  fhe  federal  courts,  an  act  inviting  the  courts  (and  ultimately 
the  Supreme  Court)  to  decide  the  particular  issues  that  members  of  Congress 
would  appear  eager  to  avoid.    It  would  of  necessity  foster  still  more  judicial 
activism,  and  I  am  no  friend  of  judicial  activism.    Unlike  the  friends  of 
judicial  activism,  1  do  not  believe  that  the  good  judge  is  ono  who  asks  himself 
what  is  good  for  the  country  and  then  seeks  "to  translate  his  answers  tv  that 
•Itiust  ion  into  constitutional  law."5    Officials  with  the  power  to  decide  "what 
is  good  for  the  country"  are  officials  that  1  want  to  be  able  to  vote  out  of 
office  when,  hi  my  judgment,  the>  decide  wrong.    This,  I  close  by  saying,  was 
a  I  ho  the  desire  of  the  frame  rs  of  the  Constitution, 
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Senator  Hatch  Thunk  vou,  Dr.  Berns. 

Ut  us  turn  to  you.  Ms.  Tucker.  You  state  in  your  testimony r  that 
there  are  still  laws  which  "sanction  inequality/'  Now.  [would  like 
vou  to  describe  several  of  these  laws  which  exist  at  the  Federal 

Twou&^ikoTotnow  what  laws  you  wou.d  place  in  thi,  category 
If  vou  cculd  be  exhaustive,  it  would  be  ideal;  if  you  would  like  to 
submit  more  for  the  record,  we  will  be  happy  to  keep  the  record 
o^en  for  yoi>  Rut  give  us  at  least  some  of  your  feelings  on  this 

mMserT^KER.  On  the  laws  that  currently  exist  at  the  Federal 

eSenator  Hatch.  Which  "sanction  inequality"? 

Ms.  Tucker.  Which  sanction  inequality? 

Senator  Hatch.  I  am  talking  about  the  Federal  level  now. 

Ms  Tucker.  Well,  at  the  State  level,  they  are  running  rampimt, 
unfortunately.  At  the  Federal  level,  I  think  the  most  obvious  ones 
deal  wUh They  military  of  the  ones  that  are  present  today.  Them.li- 
tary  is  the  prime  discriminator  in  employment  and  in  employment 

^F^^u*  where  women  were  able  to  compete 
for  jobs,  the  administration,  by  regulation,  cut  back  the  number  of 
military  occupation  specialties  available  for  women. 

1 [  think something  like  over  70  percent  of  the  military  jobs  cur- 
rently are  denied  on  the  basis  of  sex  to  women.  , 

Senator  Hatch.  Would  you  have  those  jobs  assigned  the  basis  of 
numerical  eauality— in  other  words,  50-50? 
^s!  Tucker  I  would  have  those  jobs  given  on  the  most  common 

m^^^CM^h^  sex  as  an  absolute  classification, 

lt  mTtTker®  If  weT^e  an  absolute  standard  ,f  review,  the  way 
the  jobs  should  be  given  is  that  there  is  no  discrimination  on  the 
basis  of  sex.  But  there  may  well  be  decisions  made  to  classify  jobs 
on  the  basis  of  who  is  the  best  person  to  do  that  job.  # 

Ct  te  what  this  amendment  is  all  about,  to  give  people  .  .d.vid- 
ua  treatment,  to  get  rid  of  the  stereotype  that  they  cannot  do  the 
job  I  think  that  in  the  most  blatant  area  of  discrimination  current- 
ly existing  in  current  Federal  laws.  . 
'y Senator  Hatch.  Now,  I  would  like  to  pursue  with  yoi .  briefly  this 
iden  that  under  the  ERA,  you  cannot  classify  by  sex,  but  that  you 
might  be  able  to  citify  on  the  basis  of  some  other  functional  char 
arte?  stic  -l,»r  example,  the  ability  to  lift  heavy  we.ghte--and  that 
such  a  classification  would  be  permissible  even  if  it  excluded  a  dis- 
p^rtionate  number  of  women.  Frankly,  I  do  ibt  such  a  classifica- 

ti0lTme  S  you  the  statements  of  several  of  the  leading  propo- 
nents ™  the  ERA  in  this  regard.  A^ain,  Professor  Emerson—and 
have  u  ed 1  him  more  than  most  because the  prior  sponsors  of  the 
KRA  in  the  early  days  of  battle  described  n.s  as  the  definitive 
study  on  the  ERA  ana  incorporated  his  work  in  their  legislative 
hMory  1  do  not  think  most  ERA  proponents  v  ould  disagree  with 
that  even  to  this  day. 
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Professor  Emerson,  for  example,  in  his  Yale  Law  Journal  article 
states  that,  '  Admissions  tests  for  the  military  must  be  neutral  to 
insure  that  they  do  not  operate  to  disqualify  more  women  than 
men  In  other  words,  he  does  not  really  mean  that  they  must  be 
neutral,  but  that  they  have  to  result  in  approximately  the  same 
numbers  ot  men  and  women  qualifying. 

It  seems  to  me  that  his  concept  of  equal  opportunity  is  straight 
affirmative  action  analysis.  Would  you  disagree  with  that? 

Ms.  Tucker.  Yes,  I  disagree  with  that,  Senator.  I  think  the 
reason  is  not  to  say  that  you  should  have  certain  numbers  of 
people  in  order  to  show  that  it  is  equal.  What  yt  <  have  to  do  is 
show  that  an  individual  is  not  discriminated  against  on  the  basis  of 
sex;  that  their  individual  qualifications  are  taken  into  consider- 
ation. 

Senator  Hatch.  Professor  Berns,  what  do  you  have  to  say? 

Dr.  Berns.  Well,  this  is  another  example  of  where  there  is  dis- 
agreement among  the  leading  proponents  of  the  ERA  as  to  what  it 
means.  If  you  are  going  to  continue  to  ask  me  these  questions  I 
will  answer  in  the  kind  of  litany,  the  way  Senator  Tsongas  did  He 
said  turn  it  over  to  the  courts,  and  I  will  say,  well,  there  is  another 
example  of  this  disagreement  and  it  will  have  to  be  resolved  by  the 
courts.  The  difference  between  me  and  Senator  Tsongas  on  this 
point  is  I  am  not  happy  with  having  the  courts  deride  it. 

Senator  Hatch.  Well,  neither  am  I. 

Let  me  just  go  back  to  the  same  point.  Barbara  Brown,  one  of  the^ 
leading  authorities  on  this  subject,  states  in  her  textbook  on 
women  s  rights  that,  "Neut  ral  rules  such  as  tests  and  physical  re- 
quirements that  exclude  a  large  percentage  of  women  from  certain 
jobs  are  subject  to  .strict  scrutiny  because  of  their  'disparate 
impact  upon  women." 

She  is  not,  in  my  opinion,  talking  about  equal  opportunity  either, 
as  most  people  know  it.  I  think  she  is  talking  about  equal  results 

hirst  of  all,  do  you  disagree  with  what  she  said?  And,  second,  do 
you  disagree  with  my  characterization  that  I  think  she  is  talking 
more  about  equal  results  than  about  equal  opportunity? 

Ms.  Tucker.  I  do  not  think  she  is  talking  about  equal  results.  I 
think  the  essence  of  it  is  she  is  talking  about  equal  opportunity 
These  cases  are  in  the  courts  right  now,  Senator,  and  many  of 
these  laws  have  been  struck  down,  some  of  them  on  the  basis  of  a 
strict  scrutiny,  others  on  an  "other  standards"  basis. 

The  problem  is  what  has  been  the  standard,  and  my  point  is  that 
the  equal  rights  amendment  will  say  that  sex  discrimination  is  un- 
acceptable under  our  law,  and  will  tell  the  courts  that  that  is  the 
standard.  They  do  not  need  to  fool  around  anymore  with  all  of 
thesp  varying  standards  they  have  had  to  over  the  last  12  years 
Senator  Hatch.  Dr.  Berns? 

Dr.  Berns.  I  would  agree  with  that.  I  certainly  think  that,  at  a 
minimum -and  by  that  J  mean  if  the  ERA  is  not  interpreted  liter- 
ally, and  I  know  of  no  one  who  advocates  a  literal  interpretation 
v/e  will  have  a  gender  classification  being  treated  in  the  same  way 
as  a  racial  classification  is  now  treated,  making  it  a  suspect  classifi- 
cation requiring  strict  scrutiny,  and  so  forth  and  so  on. 

That,  of  course,  does  not  answer  ail  our  questions  be(  ause  
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Senator  Hatch.  Hut  it  dot*  emphasize  the  fact  that  the  Supreme 
Court  will  be  obligated  to  strictly  scrutinize  any  classification  based 

Of!  84' X 

Dr  Berns.  Yes,  and  that  leaves  pending  these  questions,  or  in  a 
way  it  does  not  leave  them  pending  because  if  the  advocates  of  the 
KRA  are  serious  in  this,  meaning  that  if  they  intend  gender  classi- 
fication to  be  treated  the  same  way  as  racial  classifications  are 
treated,  then  that  leaves  us  with  this:  Just  as  we  cannot  have  seg- 
regation of  the  schools  on  the  basis  of  race,  we  cannot  have  segre- 
gation of  the  schoojs  on  the  basis  of  sex.  And  down  the  drain  go  all 
the  public  schools  where  there  is  a  separate  school  system  for  boys 
and  girls,  and  so  forth,  and  down  the  drain  goes  Wellesley.  College, 
just  as  down  the  drain  yesterday  went  Bob  Jones  University. 

Some  of  us  might  lament  the  one— one  of  my  daughters  is  a 
graduate  of  Wellesley,  incidentally— more  than  the  other,  but  «.ev- 
ertheless  that  seems  to  me  to  be  the  conclusion. 

So,  all  right,  Ms.  Tucker  and  1  agree  that  sex  equals  raceme,  e 
with  respect  to  the  Constitution.  Next  series  of  questions— and  you 
have  asked  them  and  1  have  asked  them  in  my  paper,  and  Senator 
Tsongas  did  not  answer  them.  .. 

Ms.  Tucker.  Senator,  may  I  just  respond  to  one  of  the  state- 
ments? ...  ..  ,  . 

Senator  Hatch.  Sure.  I  am  going  to  ask  him  questions  and  give 

you  the  opportunity  to  respond.  «  ^  , 

Ms  Tucker.  You  are  concerned,  then,  that  if  the  Supreme  Court 
said  that  once  there  is  an  equal  rights  amendment-every  sex  clas- 
sification, then,  would  go  to  the  Supreme  Court  on  the  basis  of  a 
suspect  classification. 
I  would  like  to  point  out  one  thing.  Once  we  have- — 
Senator  Hatch.  That  is  not  quite  what  I  said,  but  go  ahead. 
Ms,  Tucker.  Once  we  have  a  standard  that  prohibits  discrimina- 
tion \>n  the  basis  of  sex,  or  prohibits  a  classification  on  the  basis  of 
sex— once  we  have  th«t  kind  of  standard,  the  wonderful  thing 
about  Americans  in  their  compliance  with  the  law  is  that  you  can 
be  sure  that,  voluntarily,  State  legislatures,  the  Federal  Govern- 
ment, and  everyone  else  will  clean  house  as  to  that,  because  we  are 

law  abiders.  - 

Now  in  those  areas  where  we  have  questions,  ot  course  there 
will  be  litigation.  But  for  the  first  time,  we  will  know  that  that 
standard  is  forbidden  and  the  laws  will  change  without  packing  the 
courts  full  of  cases. 

The  thoughtful  issues  and  many  of  the  issues  that  you  raise 
t  day  of  course  will  have  to  be  decided  by  the  courts;  they  have  to 
be.  We  have  a  mechanism  to  decide  that  that  has  been  going  on  tor 
200  ye  rs;  it  is  finely  tuned.  .       j-  ... 

Bui  the  fact  of  the  matter  is  what  is  going  to  happeiTfc  we  will 
yet  equality  by  the  mere  passage  of  that  equal  rights  amendments 
because  our  citizens  will  want  to  comply  with  that  law. 

Senator  Hatch.  1  do  not  think  it  is  quite  that  simple.  Second,  1 
raised  th<j  issue,  and  will  raise  it  throughout  cnese  hem.ngs,  ot 
whether  it  is  wise,  as  Profesf-  r  Berns  has  raised  the  issue,  to  allow 
the  courts  to  decide  all  of  these  very  difficuu\and  wide-ranging 
problems 
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Ms.  Tucker.  Hut,  Senator,  they  are  already  deciding  it.  What  we 
are  saying  is  if  we  pass  a  law  

Senator  Hatch.  Fine,  but  today  we  can  mitigate  the  impact  of 
those  decisions  with  statutes,  which  we  will  not  be  able  to  do  if  the 
equal  rights  amendment  becomes  part  of  the  Constitution. 
m  It  will  create  a  tremendous  morass;  even  on  these  anticipated  dif- 
ficulties, nobody  sponsoring  the  ERA  can  clearly  predict  what  the 
outcomes  are  going  to  be  and  what  we  are  going  to  have  to  face  in 
this  country.  And  that,  to  me,  is  a  very  serious  problem  with  the 
equal  rights  amendment. 

Ms.  Tucker.  Senator,  I  have  two  points. 

Senator  Hatch.  Sure. 

Ms.  Tucker  First  of  all,  I  have  tried  to  show  you  today  that,  in 
tact,  the  equal  rights  amendment  will  give  us  more  certainty  in  the 
courts,  and  hopefully  will  lead  to  less  litigation. 

Senator  Hatch.  I  do  not  understand  that. 

Ms.  Tucker.  But  your  point  about  the  fact  that  somehow  you  can 
change  legislation  if  you  make  a  mistake-- 1  would  like  to  submit 
that  there  is  a  proven  record  already  that  there  has  bee»i  a  m -take 
in  a  constitutional  amendment  and  we  repealed  one  of  those 

So,  if,  in  fact,  equal  protection  of  the  laws  leads  to  the  parade  of 
horribles  which  some  opponents  of  the  equal  rights  amendment 
tear,  then,  in  tact,  at  that  day,  at  that  time,  we  should  repeal  it 
But  I  am  saying  right  now  the  message  from  the  people  is  clear 
We  want  equal  rights  for  women. 

Dr.  Berns.  I  was  just  thinking,  Senator,  if  I  may  

Senator  Hatch.  Go  ahead,  Dr.  Berns. 

Dr.  Berns.  I  suppose  Ms.  Tucker  was  referring  to  something  that 
1  have  not  said  today,  and  hoped  I  would  not  have  to  say  today,  and 
that  you  have  not  said  today.  I  refer  to  this  business  about  sinele- 
sex  toilets.  ° 

Now,  if  the  courts  were,  in  fact,  to  misinterpret  Ms.  Tucker,  and 
rule  that  ordinances  requiring  separate  toilet  facilities  for  men  and 
women  are  unconstitutional,  we  could  overrule  the  courts  by 
amending  the  Constitution.  That  is  her  point.  Well,  I  am  giad  I  am 
TP*  °"the¥  committee  that  would  have  to  draft  that  exception  to 
the  ERA.  It  would  have  to  take  the  form,  "Nothing  in  this  lan- 
guage means  that  boys  and  girls  have  to  go  to  the  same  toilet " 
And  1  don  t  »vant  to  sully  the  Constitution  of  the  United  States 
with  such  a  provision. 

Senator  Hatch.  Drafting  an  amendment  to  clarify  any  of  these 
problems,  Ynay  be  very  difficult  to  do. 

You  may  recall,  Ms.  Tucker,  that  Congress  has  engaged  in  exten- 
sive debate  in  recent  years  on  whether  or  not  constitutional  civil 
rights  violations  will  be  judged  by  the  so-called  Intent  standard, 
wherein  intent  or  motivation  of  alleged  civil  rights  violators  is 
evaluated  or  by  a  result&fcr  a  disparate  impact  standard  where  the 
statistical  impact  of  an  action  is  principally  considered. 

Now,  under  the  14th  t  mendment,  the  Supreme  Court  has  stated 
clearly  that  sex  discrimination  is  evaluated  by  an  intent  standard 
I  cite  Massachusetts  v.  Feetiey  case,  decided  in  1979. 

Now,  many  ERA  proponents  have  stated  that  the  results  or  dis- 
parate impact  standard  is  more  appropriate  under  the  equal  rights 
amendment.  B 
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What  is  your  intention  in  supporting  the  ERA,  that  it  be  defined 
in  terms  of  intent  analysis  or  effects  analysis.' 

Ma  Turitifii  Senator  I  must  say  when  I  came  here  loaay,  i 
hoM  to Sghter aff  committee  with  things  that  I  have  knowl- 
ed^aKut  I  must  confess  that  at  this  point,  I  would  feel  very  un- 
comforSble  giving  to  you  an  analysis  without  careful  study  of  that. 

Senator  Hatch  I  understand. 

Dr.  Bbrns.  If  I  may,  Senator— 

Senator  Hatch.  Go  ahead,  Dr.  berns. 

Dr  Berns  That  again  is  a  legitimate  question  that  arises  pre- 
cisefv  at  the  point  when  we  identify  sex  discrimination  and  race 
ErimmaUon^If  the  two  are  to  be  equated  in  the :  law ,  aj .there 
mSmto  be  an  agreement  here  that  they  would  be,  then  this  ques- 
Hon  nf  entitlements  does  indeed  arise. 

CeTampirwith  the  Voting  Rights  Act,  you  might recall  thai A 
testified  before  this  committee  on  my  objections  to  the  amended 
section  2  that  finally  was  not  adopted  because  of  precisely  my  con- 
SSThat  it  would,  as  you  put  it,  have  the  effect  of  embodying  the 

"frlffi  Ih-e  not  read, 

where  I  raised  the  question  about  a  gender  group's  right  to  vote 
beiM  equSnt  to  a  racial  group's  rigTit  to  vote,  and  whether  that 
right  to  vote  could  be  diluted  when  the  group  is  not  sufficiently 

rCf  mMMhet  is  the  situation  we  are  in  now  with  respect  to  group 
entiUemente  And  if  the  two  are  to  be  equated,  race  and  sex,  then 
ft  sS  to  me"t  is  at  least  a  question  as  to  whether  the  propo- 
nenteTf  the  ERA  intend  to  go  m  far  as  the  proponente  of  racial 
Sity  have  in  fact,  gone,  and  as  far  as  the  courts,  and  1  suppose 
a  large  part  of  this  country  have  gone. 

&SSfl&£t£tt deification  has  been  found  to  be 
unconstitutional  under  the  suspect  facial  standard.  ..... 

Dr  Ks  Yes.  When  Ms.  fucker  said  that  tarliei,  I  stertec I  to 
thhik  of  some  case  where  that  term  was  used  and  where  the  resu.t 
wa?  the  o^Sosite^  she  suggested,  and  I  could  not  think  of  any. 

Senator  Satch.  Well,  lit  me  just  ask  you,  Ms.  Tucker,  some  of 
thrauestions.  you  heard  me  ask  Senator  Tsongas  earlier. 

Now  what  for  example  in  your  opinion,  will  be  the  impact  of 
the^ual  righteameXent  upon  policies  of  affirmative  action? 
Ut  m  ?  give  you  a  « ouple  of  specific  examples.  Suppose  Congress 
ts^ed  a^aw  establishing  a  10-percent  set-aside  for  female  contrac- 
tors^1  pubHc^orks  projects,  which  is  something  we  have  done  for 
raciurminorities.  Would  such  a  program  be  consistent  with  the 

^'^kTI^V.  I  -uld  like  to  say  that  this >  is  not 
mv  area  of  expertise.  I  could  venture  into  my  feeling  about  this, 
So  that  °«  whSre  there  is  a  classification  that  aids  discrimination 
w  oDDOHed I  to  a  classification  to  eliminate  discrimination  that  is  a 
KrThat  will  always  have  to  be  looked  at  in  the  individual  case 

U8eaato^HMm  Let  me  ask  one  that  1  think  is  in  your  area. 
Dr.  Berns.  May  I  interrupt,  Senator? 
Senator  Hatch.  Sure. 
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Dr.  Bkrnh.  If  the  Ungres*  were  to  do  that,  you  would  be  present- 
ing a  lesser  problem  to  the  Department  of  Commerce  than  you  did 
w,tn  respect  to  that  set-aside  for  minorities. 

the  ERA?  HaTCH"  ^  you  are  aa9i*^  U  "  rauch  more  ,,ke»y  under 

Dr.  Berns.  Well,  no.  I  am  saying  that  the  Commerce  Department 
would  have  much  less  difficulty  identifying  who  was  a  man  and 
who  was  a  woman  than  it  now  has  in  identifying  who  is  an  Hispan- 
ic and  who  is  an  Innuit  and  who  is  a  black. 

Senator  Hatch.  That  is  an  interesting  comment. 

What  about  affirmative  action  admission  programs  in  which 
preference  is  given  to  ^nen  and  women  to  establish  what  the  ad- 
ministrators of  a  college  or  a  university  consider  to  be  a  balanced 
admissions  program? 

If  this  were  a  public  university,  would  such  an  affirmative  action 
program  be  constitutional  under  the  equal  rights  amendment? 

sTnatwT™TCH.^«n0t  tFying  10  ■  thmS  questions'  Senator- 
Ms.  Tucker.  I  guess  I  would  like  to,  because  these  are  formal 
hearings,  be  able  to  carefully  consider  them,  as  I  have  been  trained 
.j  consider  them,  a  little  more  carefully.  I  will,  again,  respond  to 
you,  though,  that  in  these  kinds  of  admissions  policies,  the  purpose 
of  the  policy,  whether  it  is  to  eliminate  discrimination  or  whether 
it  is  designed  to  foster  discrimination,  is  one  of  the  factors  that  has 
to  be  looked  at  on  a  case-by-case  basis. 

Senator  Hatch.  Would  you  agree  with  the  California  Commis- 
sion on  the  equal  rights  amendment  that  "neither  benign  nor  com- 
fPvSP  •  wlU  allowable  under  the  absolute  interpretation  of 
the  b^'ofsex?"      Programs  discriminate  against  men  solely  on 

Ms.  Tucker.  I  think  that  the  equal  rights  amendment  will  be  as 
helpful  to  men  as  it  will  be  to  women.  I  have  not  read  the  Califor- 
nia .eport.  I  am  hesitant  to  comment  on  it,  but  I  would  be  happv  to 
respond  to  it  later. 

Senator  Hatch.  Did  you  agree  with  the  Commission  in  the  quote 
that  I  just  read  you? 

Ms.  Tucker.  Could  you  read  that  last  part  again? 
Senator  Hatch.  Let  me  just  read  that  again.  They  said: 

JStondt T* FRA  C.iTnBaKry  Hid  wl,l>  a"0Wable  Under  thc  ub80lute 
K  of  Sex  programa  chscriminate  against  men  solely  on  the 

Ms.  Tucker.  Well.  I  am  not  sure  whether  they  do  discriminate 
against  men  on  the  basis  of  sex. 

Senator  Hatch.  OK.  Let  me  give  you  one  where  women  have 
complained  that  men  have  the  law  in  their  favor.  A  number  of 
commentators  on  the  ERA  have  stated  that  the  so-called  veterans' 
preference  programs,  where  we  accord  preference  to  veterans  in 
public  hiring  throughout  this  country  because  of  the  service  that 
they  have  given,  will  be  unconstitutional  under  the  ERA.  Would 
you  agree  with  that? 

Ms.  Tucker.  Again,  this  is  not  my  area  of  expertise,  but  mv  un- 
derstanding is  that  classifications  on  the  basis  of  sex  would  have  to 


72 

be  viewed  with  the  idea  that  there  should  be  no  discrimination  on 
the  basis  of  sex  under  an  equal  rights  amendment. 

Senator  Hatch.  You  are  familiar  that  the  Women  s  Legal  De- 
fense  Fund — — 

Ms.  Tucker.  I  am  a  member  of  that  organization.  . 
Senator  Hatch  [continuing].  Filed  an  amicus  brief  on  precisely 

that  issue  in  the  courts?         ...  L         *      j  »k«« 

Ms  Tucker.  I  am  aware  of  that,  but  I  myself  have  not  read  that. 
We  have  many  members  in  the  organization,  and  many  briefs. 

Lnator  Hatch.  All  right.  On  tne  issue  of  abortion, 
of  our  philosophical  differences,  I  want  to  know  what  the  ERAwd 
do.  What  would  be  your  view  on  the  impact  of  the  ERA  upor, i  fed- 
eral, State,  and  local  limitations  on  public  fundus  of  abortions? 

Ms.  Tucker.  Senator,  again,  my  area  of  expertise  has  been  in  the 
domestic  relations  field  and  I  do  not  think  I  could  lend  light  to  you 
as  vou  have  asked  on  thai,.  . 

Senator  Hatch.  OK.  What  about  the  issue  of  homosexual  mar- 
riages? Would  the  ERA  render  laws  against  homosexual  marriages 
unconstitutional?  That  involves  your  field  of  domestic  relations. 

Ms  Tucker.  I  am  not  an  expert  in  the  field.  I  can  give  you  an 
answer  of  some  facts  that  might  be  helpful  to  you. 

Senator  Hatch.  Sure.  Q  c*DfM 

Mr  Tucker.  Of  the  16  States  that  have  pawed  ERAs,  8  States 
have  wording  that  would  be  identical  to  the  Federal  amendment 
In  those  8  States,  cases  have  come  up  through  the  courts  and  it  is 
very  dear  that  the  issue  of  sexual  preference  is  not  covered  in 

thsTnftorteHATCH.  Yes,  but  if  the  equal  rights  amendment  is 

P*Ms.dTucKER.  But  I  am  saying  in  the  States,  which  is  the  only 
place  one  can  glean  experience  from  

MsnTucKl^  That  have  the  exact  wording,  the  cases 

have  been  in  the  courts  and  none  of  those  cases  has  said  that  the 
issue  of  sexual  preference  is  covered  by  the  equal  rights  amend- 

""senator  Hatch.  As  I  understand  it,  there  has  only  been  one  case 
on  that  subject,  Singer  v.  Hara,  not  several  case..  Are  you  aware  of 

°  Ms  °Tucker.  I  do  not  have  the  names  of  the  cases,  Senator.  I 
would  be  happy  to  find  them  for  you. 
Senator  Hatch.  I  would  appreciate  that. 

The  U.S.  Commission  on  Civil  Rights  has  surveyed  the  entire 
Federal  low  to  determine  changes  that  would  be  required  by  the 

One  of  their  observations  was  that  all  college  fraternities  and  so- 
rorities at  public  educational  institutions  would  have  to  be  replaced 
bv  what  thev  termed  equal  admission  social  societies. 

Now  in  your  view,  would  the  equal  rights  amendment  re<  mre 
the  outlawing  of  fraternities  and  sororities  at  public  colleges  and 

UnMsrTucKER.  Senator,  this  is  another  issue  that  I  have  not  ad- 
dressed, nor  does  my  field  of  expertise  address. 
Senator  Hatch.  OK. 
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Ms.  Tucker.  1  think  there  are  a  lot  of  conflicting  principles 
there. 

Senator  Hatch.  Dr.  Berns? 

Dr.  Berns  Well,  my  answer  would  be  the  same;  it  is  the  same  as 
Senator  Tsongas  answer.  My  indecision  bothers  me;  his  indecision 
does  not  bother  him 

Senator  Hatch.  In  other  words,  who  knows-what  in  the  world 
the  ERA  does  mean? 

Dr.  Berns.  Yes.  ~~ 

Senator  Hatch.  That  is  the  point  of  your  remarks  and  is  of  great 
concern  to  me. 

Dr.  Berns.  Let  me  reiterate  a  point  that  you  just  brought  up  on 
homosexual  marriages.  The  Constitution  of  the  United  States  is 
quite  clear  with  respect  to  laws  forbidding  miscegenation.  We  have 
a  decision  from  the  Supreme  Court  of  the  United  States  in  Loving 
against  whoever  it  was  in  Virginia  on  that  particular  issue. 

I  do  suppose  that  this  issue  will  arise,  and  if  the  amendment  is 
given  its  clear  meaning,  then  it  seems  to  me  that  you  are  depriving 
a  man  of  a  right  to  marry  a  man  simply  because  Ik,  is  a  man, 
which  is  a  right  enjoyed  by  a  woman,  and  vice  versa.  How  the 
courts  will  decide  that  

Senator  Hatch.  Well,  if  it  is  deemed  a  suspect  classification, 
much  less  an  absolute  one,  how  else  eould  they  decide  it? 

Dr.  Berns.  Well,  that,  of  course,  again  is  my  point.  If  we  are 
equating  sex  and  race  discrimination  under  the  formula  of  suspect 
classifications,  then  here  is  a  question  that  is  going  to  arise.  You 
anticipated  it;  I  anticipated  it.  If  my  memory  serves  me,  Brown, 
Folk  and  Emerson  anticipated  it  back  in  1971. 

Senator  Hatch.  Prof.  Paul  Freund  anticipated  it. 

Dr.  Berns.  Paul  Freund  anticipated  it  in  these  hearings  in  1972, 
or  whenever  it  was.  It  is  a  question  that  is  going  to  arise.  At  a  min- 
imum, it  L<eems  to  me,  the  cosponsors  of  Senate  Joint  Resolution  10 
are  obliged  to  tell  the  people  of  the  United  States  what  they  intend 
by  this  language  with  respect  to  this  question. 
,  Senator  Hatch.  The  Civil  Rights  Commission  has  also  concluded 
r  that  the  Boy  Scouts  and  Girl  Scouts,  which  are  federally  chartered 
organizations,  provide  "separate  but  equal"  benefits  to  boys  and 
girls.  The  concept  of  "separate  but  equal,"  in  their  view,  would  be 
outlawed  by  the  ERA  with  respect  to  the  sexes,  the  sane  as  it  is 
with  respect  to  the  races  under  the  14th  amendment. 

As  a  result,  the  Commission  states  that  "Review  of  the  purposes 
of  these  clubs  should  be  undertaken  to  determine  whether  they 
perpetuate  sex  role  stereotypes."  Now,  under  the  ERA,  could  the 
U.S.  Congress  continue  to  grant  Federal  charters  to  "separate  but 
equal"  organizations,  such  as  the  Boy  Scouts  and  the  Girl  Scouts? 

Ms.  Tucker.  I  do  not  have  an  opinion  on  it,  but  I  will  again  say 
that  this  is  an  issue  that  does  need  review. 

Senator  Hatch.  So  the  courts  will  have  to  decide  this  as  well? 

Ms.  Tucker.  The  courts  will  have  to  decide  it,  but  if  we  have  an 
ERA,  Senator,  they  are  going  to  have  a  clearer  standard  than  they 
do  now  to  decide  it. 

Senator  Hatch.  They  might  just  abolish  the  Boy  Scouts  and  Girl 
Scouts  and  substitute  "person  scouts."  Is  that  what  you  are  saying? 
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Ms.  Tucker.  Thut  could  happen,  and  if  that  does  happen,  I  do 
not  know  if  the  Nation  would  be  any  worse  for  that,  if  they  decided 
to  do  that.  [Laughter  ] 

Senator  Hatch.  Well,  I  personally  think  it  w.  uld  be  worse,  butr 
that  may  be  my  Neanderthal  thinking  process.  [Laughter.] 

Go  ahead.    t       .  . 

Dr  Berns.  Taking  account  of  the  disagreements  that  have,  in 
fact,  emerged— disagreements  among  the  proponents  of  this—the 
conclusion  that  I  draw  from  that  clearly  is  that  these  are  questions 
that  are  best  handled  in  the  discrete  fashion  of  legislation. 

A  principle  applied  in  one  area,  say  respecting  Boy  Scouts  or  ho- 
mosexual marriages,  may  not  be  applicable,  in  fact,  it  may  have  re- 
sults that  Ms.  Tucker  does  not  want  in  another  area.  Now,  I  am 
aware  of  the  fact,  as  she  has  pointed  out,  that  to  pursue  the  legisla- 
tive route  may  be  more  laborious  than  to  do  it  in  one  fell  swoop. 

Senator  Hatch.  Sure.  . 

Dr  Berns.  But  the  consequence  of  doing  it  with  one  amendment, 
one  swoop,  is,  of  course,  to  hand  these  questions  over  to  the  courts 
und  »hen  to  sit  back  and  say,  we  will  be  content-of  necessity,  we 
will  be  content— with  whatever  answer  these  five  men,  a  majority 
of  the  Supreme  Court,  give  us.  And  if  I  may  become  partisan  here, 
there  is  a  possibility,  of  course,  that  Mr.  Reagan  will,  in  due  course, 
appoint,  a  majority  of  that  Court.  Ar  1  then  the  proponents  of  the 
ERA  are  in  the  position  of  saying,  We  are  perfectly  content-*, 
Senator  Tsongas,  am  perfectly  content-to  allow  Mr.  Reagan  s  Su- 
preme Court  to  give  whatever  answer  they  want  to  these  ques- 

'  Senator  Hatch.  After  all,  some  believe  that  the  judicial  branch 
of  Government  is  the  only  one  that  i*  responsible  around  here,  and 
perhaps  that  what  we  should  do  is  abdicate  our  responsibilities  and 
let  them  handle  these  problems.  I  think  that  is  what  you  are 
saying,  is  it  not? 

Dr.  Berns.  That  certainly  is  what  I  am  saying,  yes. 

Senator  Hatch.  And  that  is  one  reason  I  have  always  had  trou- 
ble with  the  ERA  even  though  I  feel  very  strongly  and  deeply 
about  women's  rights.  no  * 

I  might  also  just  correct  you  on  one  point,  Ms.  Tucker  Hoy  bcout 
and  Girl  Scout  organizations  are  constitutional  in  law  today;  they 
may  not  be  if  the  ERA  is  adopted.  I  think  many  people  wou  d  be 
concerned  to  learn  what  kind  of  extreme  determine  io»  could  be 
made  pursuant  to  the  equal  rights  amendment. 

Let  me  ask  you  this  question.  N  any  proponents  of  the  ERA  have 
argued  that  true  equal  employment  opportunity  is  not  achievable 
for  women  until  women  are  fully  relieved  of  the  child  care  bur- 

The  Ohio  State  Task  Force  on  the  ERA  states,  for  example,  that 
the  ERA  would  require  consideration  of  a  new  public  policy  on  the 
iHHue  of  c  hild  care  and  that  child  care  would  have  to  be  made  avail- 
able to  all  families  who  need  such  services  from  the  Government, 
irrespective  of  their  income  level.   

Now,  in  your  opinion,  would  the  ERA  create  any  sort  of  constitu- 
tional right  on  the  par'  of  individuals  to  secure  the  benefit  of  Gov- 
ernment-supported child  core  services? 
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Ms.  Titkkn  Well  I  do  not  think  the  KRA  creates  rights.  What  it 
does  is  it  prevents  discrimination  on  the  basis  of  sex.  But  in  terms 
of  the  problems  of  child  care,  I  think  indeed  the  problem  of  child 
care  in  this  country  is  a  national  disgrace. 

I  think  that  people  who  need  child  care  in  this  country  are  not 
getting  it.  and  that  is  another  problem  for  another  day  to  address 
Hut  because  we  have  u  problem  in  child  care,  we  should  i:ot  say 
that  we  should  not  have  an  equal  rights  amendment  or  women 
should  be  denied  equality  in  obtaining  employment  because  they 
are  needed  more  at  home  than  they  are  needed  in  the  work  force 

Senator  Hatch  That  is  not  what  I  am  saying  Look  at  what 
rlurtge  Kuth  riader  (iinsburg  said  in  her  article  on  sex  bias'  "In 
order  to  achieve  the  equality  principle  of  the  ERA,  the  increasingly 
common  twoe»«-ner  family  should  impel  development  of  a  compre- 
hensive program  of  Oovernment-supported  child  care"  Do  vou 
agree  with  her? 

Ms  T>  i  KKrt.  1  would  agree  with  that.  I  think  that  that  would  be 
a  terrific  solution  to  the  child  care  problem,  but  I  think  that  that  is 
an  independent  jssue  from  the  equal  rights  amendment.  I  think  if 
smiling  employment  for  women  compels  us  to  address  the  child 
(  are  problem  that  we  only  address  in  times  of  war— if  that  compels 
us  to  do  it,  line 

Senator  Hatch  Do  you  have  any  comments  on  that,  Dr  Herns'' 
Dr  Hi:kns  No,  sir 

Senator  Hatch  ()K.  Well,  I  would  say  this  the  Ohio  State  Task 
Force  on  the  KRA  and  Judge  Oinsburg  seem  to  think  that  child 
care  would  be  elevated  to  some  sort  of  constitutional  right. 

Ms.  Tt'CKKR.  Senator,  I  hope  I  get  that  case  to  bring  before  Judge 
(iinsburg  on  the  U.S.  court  of  appeals 

Senator  Hatch.  OK  | Laughter  | 

Let  me  ask  you  this  one.  The  task  force  of  the  Virginia  attorney 
general  on  the  equal  tights  amendment  has  said  about  the  ERA 
that  under  it,  "Separate  college's,  hospitals,  and  prisons  would  have 
to  he  sexually  integrated.  Not  only  must  separate  colleges  and  pris- 
ons be  abolished,  hut  facilities  within  those  institutions,  such  as 
dormitories,  would  have  to  be  sex-neutral." 

This  analysis  was  preparer/  by  Prof  .  A.E.  Howard  of  the  Universi- 
ty of  Virginia,  one  of  the  Nation's  most  highly  regarded  constitu- 
tional scholars,  and  presently  an  advisor  to  Governor  Robb. 

Would  you  agree  with  this  assessment  of  the  impact  of  the  ERA 
or  and  would  the  KRA  permit  separate  but  equal  college,  hospital 
and  prison  facilities? 

Ms  Tt'CKKR.  Senator,  I  do  not  think  I  could  he  of  any  help  to  you 
with  my  answer  on  that. 

Senator  Hatch  OK  I  would  just  point  out  that  the  California 
Commission  on  the  ERA  has  said.  "It  is  onlv  the  physical  integih 
tion  ol  men's  and  women's  prisons  that  will" insure  the  equality  Oi 
the  sexes  which  passage  of  the  ERA  will  affirm  as  the  law  of  the 
land  Allowing  the  doctrine  of  separate  but  equal  to  exist  under  the 
ERA  will,  in  fact,  only  serve  to  perpetuate  unequal  physical  facili 
ties  provided  by  the  State  for  the  sexes  " 

\h  you  disagree  with  that,  or  you  just  do  not  know? 

Ms.  Tnt'KKK.  I  do  not  know 

Senator  Hatch  OK  Professor  Herns,  do  you  disagree  with  it7 
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|)r  Hkkns.  1  huve  no  comment  on  it 

.Senator  Hatch.  Would  churches  continue  to  be  allowed  tax  ex- 
emptions and  other  public  benefits  under  the  ERA  if  they  do  not 
allow  women  to  hold  the  priesthood  or  otherwise  participate  equal- 
ly with  men  in  the  rituals  or  theology  or  functioning  of  the  church/ 

Ms.  Tucker  Senator,  that  is  a  terribly  complicated  -.ndrCStaplex 
constitutional  problem.  I  \ 

Senator  Hatch.  It  sure  is.  t.  t 

Ms  Tucker.  1  do  not  think  I  could  be  of  any  help  to  you  on  that. 

Senator  Hatch.  Personally,  though,  do  you  agree  with  the  resolu- 
tion of  the  National  Organization  for  Women  that  I  read  earlier? 
Are  you  a  member  of  NOW?  .  M_tlf 

Ms.  Tucker.  As  a  matter  of  fact,  1  am  not  a  member  of  NOW. 

Senator  Hatch.  OK. 

Ms  Tucker.  But  that  is  not  because  I  disagree  with  them. 

Senator  Hatch.  1  was  not  trying  to  embarrass  you  Daughter] 

We  are  going  to  have  order  in  this  room.  I  do  not  care  which  ide- 
ological side  vou  are  on  in  this  matter  We  are  going  to  show  the 
witnesses  and  we  are  going  to  show  Senators  the  same  due  respect. 
Frankly,  I  think  we  have  had  just  a  few  too  many  outbursts,  so  let 
us  just  try  and  get  into  this  as  best  we  can  and  look  at  both  sides. 

We  have  got  the  best  people  we  know  of  right  here  today,  and  we 
will  have  others  who  are  experts  in  this  area.  I  think  it  is  good  to 
show  due  deference  to  everybody. 

The  National  Organization  of  Women  has  approved  the  following 
official  resolution: 

KewlVd  <1»  thut  churches  und  Heminaries  immediately  «t  >p  their  sexist  doctrines 
that  'uBsifcn  a  different  roJp  to  men  and  women.  (2)  that  wminaries  recruit  em  i, 
financially  aid,  employ,  und  promote  women  theologians  and  theological  Btudent*  on 
on  equal  hW  with  m<  n;  (Mi  that  Federal  statutes  be  amended  and  enforced  to  de 
nnve  churches  of  the  r  right  to  discriminate  on  the  basis  of  sex;  und,  <4»  that  tux 
exemption  be  withdrawn  from  any  -hurch  actively  opposed  to  abortion  or  orduimng 
women  to  the  ministry 

Do  vou  agree  with  that  or  disagree? 

Ms." Tucker.  Senator,  I  cannot  give  you  a  comment  on  that.  that 
is  a  very  complicated  resolution,  and  that  is  the  first  time  1  have 
seen  that  resolution. 

Senator  Hatch.  OK  Let  me  ask  you  this  one. 

Dr.  Berns.  Mav  I  offer  an  opinion  on  that? 

Senator  Hatch.  Yes.  go  ahead 

Dr  Berns.  This,  of  course,  is  merely  an  opinion  II  the  hKA  is 
adopted  and  becomes  part  of  the  Constitution,  that  resolution  from 
NOW  will,  in  fart,  be  adopted  by  the  courts  1  suspect  that  to  be  the 

Senator  Hatch  So  you  suspect  that  the  Catholic  Church,  if  it 
continues  not  to  ordain  women  priests,  could  lose  its  tax  exemp- 
tion'' ...  |     *    _i  *  i 

Dr  Berns  Yes  The  suspicion  is  bused  on  my  understanding  of 
he  winds  of  doctrine  that  are  moving  through  this  country  now, 
and  then*  is  a  much  stronger  impetus  behind  one  than  there  is 
Mi ind  the  other.  ... 

What  bothers  me  about  that,  of  course,  is  that  I  may  or  may  not 
agree  to  take  communion  from  a  woman  priest,  for  example.  I  am 
ari  Episcopalian  But  !  do  strongly  support  the  right  of  a  churcl  ta 
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answer  that  kind  of  a  question  for  itself.  It  seems  to  me  that  that  is 
not  a  question  that  is  pro|ierly  answered  by  political  forces,  if  you 

Senator  Hatch.  I  agree. 

Dr.  Burns  I  would  have  thought  that  the  first  amendment  of  the 
<  onstitu»:on  settled  that  one  in  favor  of  the  churches  long  ago 

Senator  Hatch  How  do  you  think  the  Bob  Jones  University  deci- 
sion affects  thru  ?  J 

Dr  Bkrns.  'Veil,  when  I  said  I  suspect  that  NOW's  opinion  will 
be  adopted  by  the  courts,  I  had  in  mind,  of  course,  such  things  as 
the  hob  Jones  situation,  when  only  one  member  of  the  Court  in  a 
sense,  took  into  account  the  principle  of  religious  freedom 

Senator  Hatch.  Ms  Tucker,  Sylvia  Porter,  the  nationally  syndi- 
cated columnist,  who  is  also  a  supporter  of  the  ERA,  has  written 
that  when  hnally  passed  it  will  require  the  adoption  of  a  home- 
maker  tax  in  order  to  insure  

Ms  Tucker.  I  did  not  hear  that,  Senator. 

Senator  Hatch.  I  am  sorry,  excuse  me;  she  has  written  that  the 
hKA  when  hnully  passed  will  require  the  adoption  of  a  homemaker 
tax  in  ordor  to  insure  that  housewives  or  househusbands  are  treat- 
ed fairly  under  Social  Security. 

Under  thin  proposal,  proposed  originally  by  the  International 
Women  h  Year  Conference  in  11)75,  the  homemaker  would  be  treat- 
ed either  as  an  independent  contractor  or  an  employee  of  the 
spouse  working  LV.U,'.de  the  home.  The  spouse  working  outside  the 
home  would  be  subject  to  Social  Security  taxes  in  order  to  insure 
that  the  homemaker  was  independently  entitled  to  Social  Security 
benefits.  J 

Would  you  agree  with  Sylvia  Porter?  Would  the  ERA  constitu- 
tional)/" the  requirement  of  some  sort  of  additional  Social  Security 
tax  on  a  working  spouse  so  that  the  homemrfking  spouse  the  em- 
ployee, as  it  were-could  accrue  Social  Security  benefits?  Would 
th.s  be  constitutionally  required  under  the  equal  rights  amend- 
ment? 

Ms  TfcKKH.  I  do  not.  know  if  I  can  answer  a  that  specifically 

hut  I  will  Hay  that  the  discrimination  

Senator  Match.  What  is  your  opinion? 

Ms.  TircKKR  The  discrimination  on  thv  basis  of  sex  that  current- 
ly exists  in  the  Social  Security  laws  vould  have  to  he  .hanged  The 
hKA  would  mandate  it. 

Senator  Hatch.  Yes,  but  what  about  thrt  sjiecific  problem? 

Ms.  Titckkr  As  to  a  homemaker  tax  and  as  to  covering  the 
homoniaker  under  Social  Security,  I  personally  think  that  is  a  Won 
ilerfHl  idea,  and  I  think  it  is  a  wonderful  idea  because  I  deal  with 
my  clients  every  day,  ith  fiO-year-old  women  whose  husbands 
leave  them,  who  are  given  pittance  for  alimony.  A  large  iiei  cent  ace 
ot  them  never  see  it  atiain,  arid  they  are  left  in  their  elderly  years 
with  nothing. 

Social  Security  laws  that  would  require  their  work  to  he  recor 
niyed  :is  valid,  wage  earner  work  in  the  home  should  be  changed  to 
allow  ib.f.ii  to  he  covered 

Senator  Ha«ch  What  you  seem  to  ho  saving  is  that  you  person 
ally  tool  that  the  spouso  workmg  outside  the  homo  ought  to  pav 
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into  the  Social  Se  urity  system  for  the  spouse  doing  the  work  at 

h°MH  Tucker.  The  specifics  of  the  system,  Senator-I  think  I 
would  not  be  the  best  person  to  talk  about  the  best  way  to  lmple- 

mSenutor  Hatch  Hut.  do  you  personally  feel  that  way? 

Ms  Tuckkr.  But  my  personal  filing  is,  with  the  limited  knowl- 
edge I  have,  that  I  think  these  women  aB  homemakers,  or  men  as 
house  husbands,  as  you  call  them,  should  be  given  the  protection 
mvd  parent  in  their  old  age  for  work  performed  during  their  mar- 

"sSwES  Satch.  OK.  You  are  an  expert  on  property  law-  Several 
commentators  on  the  equal  rights  amendment  have  stated  that  the 
40-or-so  States  whieh  have  adopted  t  ie  common  law  concept  of  sep- 
arate property  would  be  required  t.  adopt  a  community  property 
system  similar  to  that>ad&Ptea  by  sevmrt  western  States. 
"  in  fact,  Barbara  BroVn  in  her  textbook  states  that  common  law 
property  notions  "violate  equal  right*  principles.  The  California 
t'ommissiun  on  the  ERA  describes  this  reform  as  being  one  of  the 
most  important  reforms  to  take  place  ever  in  American  law,  al- 
though even  this  may  not  be  enough  to  fully  satisfy  the  ERA. 

Would  the  KRA  render  systems  of  property  ownership  that  rely 
on  title  or  direet  financial  contributions— the  common  law  property 
concept— unconstitutional,  in  your  opinion? 

Ms  Tuckkr.  I  would  like  to  answer  the  question  this  way  1 
think  the  common  law  notions  that  used  to  follow  whoever  paid  for 
the  property  or  whoever  had  title  got  the  property,  which  several 
State*  At  ill  have,  by  the  way<  and  community  property  which  is 
b  useo  ,n  the  idea  of  a  comma  lity  of  the  family  -that  both  parties, 
whether  they  are  working  in  the  home  or  outside  the  home,  have 
contributed  to  the  community- both  of  those  laws  would  be  under 

scrutiny  from  the  ERA  •  . 

The  communi  property  States,  although  they  have  the  concept 
of  recognizing  the  equal  contribution  of  the  homemaker  in  terms  ot 
obtaining  a  piece  of  the  marital  pie-those  State  laws  have  a  lot  ot 
vestiges  of  sex  discrimination.  , 

For  instance,  the  men  are  allowed  to  control  the  property -wheth- 
er or  not  the  wives  might  h  »ve  L;-en  the  ones  that  bought  the  prop- 
erty 

St  those  laws  would  be  struck  down. 

In  terms  of  (he  equal  rights  amendment's  effect  on  the  common 
|,,v.  notion.  1  think  it  will  go  to  the  fact  that  you  recognize  the 
hoinoinaker':,  contribution  as  being  a  currency  of  equal  worth  to 
the  dollar  that  the  other  spouse  outside  the  home  brings  in. 

Senator  Hatch.  But  many  of  those  laws  have  already  been 
stricken  down  in  the  States  under  the  equal  protection  clause. 
Wh  it  I  was  asking  is  would  common  law  principles  ot  title  aril 
title  transfer  he  stridor  down  as  unconstitutional  under  the  equal 

rights  amendment?  ,   .     ....     .  uu. 

Ms  Titkku.  If  they  are  vex  bawd  elassil nations,  they  would  be 

Shlena*or  HaTiH  Well,  are  thev  sex  based?  If  they  are  not  commu- 
nity property  laws,  would  they  be  sex  based,  in  ywlir  opinion: 
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Ms  Tuckkr.  II  it  is  merely  a  title  luw,  I  do  not  think  they  would 
be  covered  by  the  equal  rights  amendment. 

Senator  Hatch.  OK.  Now,  let  me  ask  you  just  a  couple  61  ques- 
tions about  the  military  Which  I  asked  Senator  Tsongas. 

Do  you  believe  that  the  equal  rights  amendment  would  result  in 
the  overturning  of  the  Supreme  Court's  decision  in  Rostker  v.  Gold- 
turn  that  Congress  can  limit  draft  registration  to  men?  Would  that 
be  ov  urned? 

Ms.  Tuckkr.  Senator,  I  am  not  an  expert  on  the  military 

Senator  Hatch.  You  did  discuss  it  in  your  paper,  however 

Ms  Tucker.  Yes;  but  I  will  attempt  to  answer  it  in  saying  that  I 
believe  the  registration  system  and  the  draft  system  should  not  dis- 
criminate on  the  basis  of  sex.  In  fact,  with  the  registration  system 
all  men  are  required  to  register  whether  they  are  blind  or  lame,' 
and  no  women  are  required  to  register. 

Senator  Hatch.  You  w  uld  require  it  of  women,  then''' 

Ms.  Tucker.  Yes,  I  would. 

Senator  Hatch.  OK.  Second,  would  the  ERA  result  in  women 
being  assigned  to  combat  units  and  related  duties  on  the  identical 
basis  as  men? 

Ms  Tuckkr.  I  believe  I  answered  that  before.  I  believe  the  as- 
signment to  combat  duties  is  based  on  a  commonsense  classification 
ot  who  is  the  best  person  to  do  the  job.  And  if  a  woman  can  shoot  a 
gun  better  and  is  able  to  be  in  combat,  more  power  to  her. 

Senator  Hatch.  In  a  Yale  Law  Journal  article  entitled  "ERA  and 
the  Military,  the  following  quote  appears:  "High  physical  stand- 
ards or  skill  requirements  which  eliminate  a  large  portion  of 
women  might  also  he  Challenged  as  unnecessarily  restrictive  at  a 
time  when  Ha  percent  of  military  jobs  are  noncornbatant."  Do  you 
agree  with  that? 

Ms.  Tuckkr.  I  did  not  hear  the  last  part. 

Senator  Hatch.  "High  physical  standards  or  skill  requirements 
would  be  stricken  at.  a  time  when  H5  percent  of  military  jobs  really 
are  noncornbatant." 

Ms.  Tuckkr.  I  do  not  understand.  The  high  physical  standards- 
ire  they  in  the  noncornbatant  jobs? 

Senator  Hatch.  What? 

Ms.  Tuckkr.  Are  the  high  physical  requirements  in  the  noncorn- 
batant jobs?  Ih  that  what  yon  are  saying? 

Senator  Hah  a.  Well,  across  the  board  in  the  military.  KT>  per- 
cent  of  our  people  in  the  military  are  in  noncornbatant  posts  right 

now . 
Ms  Tuckkr.  Yes, 

Senator  Hatch  Now,  where  the  military  require  skill  require- 
ment* and  physical  standards,  would  they  he  stricken  uiless  there 
were  approximately  equal  results. 

Ms.  Tuckkr.  I  do  not  think  they  would  equalize  the  standard.  : 
think  what  it  would  do  would  prohibit,  a  general  classification, 
•laymc.  anyone  who  can  meet  the  strenuous  standard  can  be  al- 
lowed to  take  that  position.  I?  would  require  that  interpretation. 

Senator  Hatch  Then  you  would  disagree  with  that  article  in  the 
Vale  |,mv  Journal  that  stated  that  they  would  he  prohibited? 

\U  Tuckkr  That  I  hoy  would  he  prohibited" 

Senator  Hatch  That  they  would  he  prohibited 
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Mm.  Tuck kb.  1  do  not  know  on  what  banis  they  are  prohibiting. 
Senator  Hatch.  OK. 

Ms.  Tucker.  I  think  the  equal  rights  amendment  would  say  that 
women  as  well  as  men  can  compete  for  those  jobs,  and  if  they  can 
do  it.  they  should  get  it.  \ 

Senator  Hatch.  Dr.  Berns,  do  you  have  any  comments  on  these 
military  questions?  r^f    ,  ,  _  . 

Dr.  Berns.  Well,  1  woulcJ  agree  with  much  of  what  Ms.  Tucker 
said.  I  suspect,  however,  that  the  physical  capacity  to  perform  a  job 
is  not  the  only  criterion  that  the  military  uses  when  it  assigns  per- 
sonnel around  the  world.  ...  r  a 

As  someone  who  floated  around  much  ol  the  world  tor  over  4 
years  on  a  na^al  vessel,  I  am  very  much  aware  of  the  fact  that 
there  were  no  women  on  that  naval  vessel,  much  as  I  might  have 
wanted  them  on  occasion.  . 

Senator  Hatch.  OK.  Ms.  Tucker,  as  an  expert  in  domestic  rela- 
tions law,  let  me  Just  ask  you  a  few  questions  about  the  ERA  vis-a- 
vis domestic  relations  law. 

First,  would  laws  which  plate  primary  responsibility  upon  tne 
male  for  either  family  support  o;  child  support  be  in  violation  of 

the  ERA?  ...  -i       |  » 

Ms.  Tuckkr  If  the  laws  placed  primary  support  on  the  male' 

Senator  Hatch.  Primary  responsibility,  yes. 

Ms  Tucker.  Yes,  they  would  be  in  violation. 

Senator  Hatch.  Would  laws  establishing  a  presumption  that  a 
child  takes  the  surname  of  its  father  be  in  violation  of  the  ERA? 

Ms.  Tucker.  I  had  not  thought  about  that  question,  Senator.  I 
am  unaware  of  any  law  which  requires  it.  It  is  the  common  law 
that  is  usually  followed.  . 

Senator  Hatch.  Most  States  do  have  laws  that  require  the  child 
to  take  the  surname  of  the  father. 

Would  those  laws  be  challenged  as  unconstitutional/ 

Ms  Tucker.  I  suspect  they  would  be  challenged,  sir;  yes,  I  do. 

Senator  Hatch.  Do  you  think  that  under  the  ERA,  they  would  be 
stricken'.' 

Ms  Tucker.  1  venture  not  to  give  you  an  answer  to  that,  I  think 
they  would  be  challenged.  I  would  like  to  think  about  that  one 

Home  more. 

Senator  Hatch  OK  Would  laws  that  grant  a  husband  a  divorce 
if  at  the  time  of  marriage  he  was  unaware  of  the  pregnancy  of  his 
wife  by  anothe  man  be  in  violation  of  the  ERA?  [Laughter,! 

Now,  we  are  going  to  have  order  in  here 

Mm  Tuckkr  1  think  any  laws,  grounds,  or  statutes  for  divor-e 
that  are  sex  based  would  fall. 
Senator  Natch.  And  that  one  would  fal 
Ms  Tuckkr.  Yes  that  one  would  fall 

Senator  Hatch.  Would  existing  alimony  or  child  custody  awards 
thai  were  given  under  pre-ERA  non-sex-neutral  statutes  he  opened 
up  at  the  time  of  passage  of  the  ERA? 
Ms  Tuckkr.  There  were  too  many  negatives  in  that  1  did  not- 
Senate    Hatch.  Let  me  do  it  again.  Would  existing  alimony  or 
child  custody  awards  that  v  t>re  given  under  a  non-sex  neutral  Stat 
uten  be  opened  up  by  the  ERA7  Would  such  continuing  decrees  he 
njN'ncd  up' 
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Ms.  Tucker.  I  think  it  should  be  known  that  alimony  and  child 
?aw~—  nw       arw  u,Wttyg  °Pen  to  tne  court  under  existing 
Senator  Hatch.  I  agree. 

Ms.  Tucker  [continuing].  On  the  basis  of  a  major  change  in  cir- 
cumstances. 

Senator  Hatch.  So,  the  ERA  would  be  a  major  change? 

Ms.  Tucker,  if  the  ERA  is  determined  to  be  a  major  change  in 
circumstar.ee,  I  would  say  that  indeed  those  laws  might,  be  opened 
Uu  ij  at  mean8  tnat  women  can  come  in  and  get  increased 

child  support  awards  because  their  contribution  was  not  recognized 
before,  1  am,all  for  it. 

B.'^tnS°![  Wouid  .vou  «*w*  with  Barbara  Brown's  textbook 

hKA  that,  The  use  of  fault  as  a  factor  in  alimony  and  support 
awards  would  be  unconstitutional  under  the  ERA  because  they 
have  a  disparate  impact  upon  women?" 

Ms  Tucker.  Senator,  I  think  the  use  of  iault  is  disappearing  on 
a  State-by-State  basis  now  anyway. 

Senator  Hatch.  Would  it  be  required  to  disappear? 

Ms.  Tucker.  I  am  unsure  whether  fault  is  a  sex-based  classifica- 
tion or  whother  the  disparate  impact  would  be  the  standard  to 
apply  to  that. 

Senator  Hatch.  OK.  Would  State  laws  against  the  recognition  of 
common  law  marriages  be  in  violation  of  the  equal  rights  amend- 
ment f  Some  ERA  commentators  have  argued  this. 

Ms.  Tucker.  Could  you  repeat  that? 

Senator  Hatch.  Would  State  laws  against  the  recognition  of 
common  law  marriages  be  in  violation  of  the  equal  rights  amend- 
ment? <  B 

Ms  Tucker.  I  do  not  have  an  answer  for  that,  Senator 

Senator  Hatch.  OK.  Would  you  agree  that  the  traditional  mar- 

[>DKA?^ntrnlin  this  country  wiuld  be  sharply  redefined  by  the 
K»KAr  I  he  California  commission  says  it  would  be. 

Ms.  Tucker  I  Ho  not  know  what  the  traditional  marriage  con- 
tract is,  Senator 

Senator  Hatch.  OK.  Would  you  agree  with  the  Civil  Rights  Com- 
mission that— 

Ms.  Tucker  Could  you  tell  me?  I  would  lilw  to  try  to  answer 
that  question. 

Senator  Hatch.  It  involves  assumptions  about  the  respective 
roll's  of  the  husband  and  wife  in  the  martial  relationship  1  am  not 
going  to  get  into  that  thicket,  either.  [Laughter.] 

Would  you  agree  with  the  Civil  Right'  Commission  that: 

The  |  resent  h-ftnl  structure  of  domestic  relutiorw  represents  the  incorporation  into 
itw  ol  Bm-iitl  „nd  rriwoiM  vh-wh  of  the  prop-r  roles  of  men  Und  women  with  respect 
PR  A  *  "  4U<  1         *  ,'mh",,"'d  i,«,rwtypra  would  In-  uddressed  by  the 

Ms.  Tucker.  I  hate  to  ask  you  this  again,  but  could  you  repeat 
that  again? 

Senator  Hatch.  Sure.  The  Civil  Rights  Commission  hfo  s  nd  that: 

.  «     lewd  structure  of  d«iue»Uc  relutioos  represents  the  imom/ridion  into 

oiw  ot  mi m' in!  und  m.Iumomh  VM;w*  of  the  proiN>r  mien  of  men  ood  women  »>»!,  n-sim( 
to  lumily  We.  on.l  thitt  such  iWply  embedded  stereotype*  would  be  »dd/r-m^  bv  «*v 
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Ms.  Tucker  I  agree  with  that. 

Senator  Hatch.  OK.  I  have  a  number  of  other  questions,  but! 
think  I  have  already  asked  an  awful  lot.  Let  me  just  go  to  Dr. 
Berns  for  a  question. 

Dr  Berns,  w.iat  do  you  mean  in  your  testimony  when  you  state 
that  the  ERA  is  the  "only  provision  in  the  Constitution  bestowing 
or  protecting  a  right  without  identifying  that  fight?" 

Dr  Berns.  Well,  in  my  statement  I  referred  to  other  examples  of 
where  the  word  "right"  or  "rights"  is  used.  For  example,  the  one 
usage  of  the  word  <rright"  or  "rights"  in  the  unamended  Constitu- 
tion is  to  be  found  in  article  I,  section  8,  where  the  right  referred  to 
specif  i'  «lly  is  the  right  of  authors  and  inventors. 

And  then  among  the  amendments,  for  example,  the  15th,  li»th, 
and  26th  use  the  word  "ri?h„ '  v  "rights,"  and  identify  it  specifi- 
cally as  the  right  to  vote  in  eacn  cf  these  cases.  That  is  w*at  I  had 

m  In  "this  particular  case,  what  we  have  here  is  a  statement, 
"Equality  of  rights  urvoor  the  l*-»v  shall  not  be  denied,  and  so 
forth,  and  the  question  <s  what  rights? 

Sen  ior  Hatch.  Do  -ou  have  any  comments  on  that,  Ms.  luckerr 

Ms.  Tuyere.  1  think  I  addressed  them  in  my  main  testimony. 

Senator  H*tch.  OK,  I  think  you  did,  also. 

1  have  ke .  you  both  too  long.  Let  me  just  personally  thank  you 
fo  im  testimony  vou  have  brought  to  this  committee,  for  the  ef- 
forts that  you  htve  put  forth,  and  for  the  candor  that  both  of  you 
ha»'e  expressed  before  this  committee.  .. 

i  resoec'  both  of  you  and  I  think  you  both  have  proven  enlighten- 
ing So,  I  am  grateful  that  you  would  take  time  out  of  busy  sched- 
ules to  bv  here.  Thank  you  for  coming  and  we  will  go  to  our  last 
witness  wjw. 

Ms.  Tucker.  Thank  you,  Senator. 

Dr.  Ruins.  Thank  you,  Senator. 

Senator  Hatch.  Thank  you. 

Our  final  witness  today  is  the  distinguished  Representative  from 
Illinois  whs  has  appeared  before  this  committee  before,  Represent- 
ative Henry  Hyde  Henry  Hyde,  besides  being  a  respected  member 
of  the  House  Judiciary  Committee,  is  also  the  author  of  the  so- 
called  Hyde  amendment,  limiting  public  funding  for  abortirns,  an 
i«ww»  which  has  already  been  implicated  in  the  present  debate. 

We  are  very  glad  to  have  you  hers,  Congressman  Hyde,  and  we 
will  look  forward  to  taking  your  testimony  at  this  time,  or"  ahead, 
Congressman  Hyde. 

STATU MF. NT  OF  HON.  MKNRY  J.  HYDE,  A  REPRESl JNT  ATI V K  IK 

com;rkks  from  tiik  htatk  of  ilmnoih 

Mr  IIvdr.  Thank  >'<,  Seno.or.  I  welcome  this  opportunity  to  tes- 
tify before  you  and  your  committee,  and  i  commend  yo«.  for  yo.ir 
(•nduranci*.  ..  ,  ,,UA 

!  am  going  to  confine?  mv  ».wtm.ony  to  one  aspect  of  Uu<  fcKA, 
and  that  in  the  reiationNhlp  between  aboi.-on  and  the  hKA,  There 
arc  nanv  other  ugpects.  as  you  ha'.  «•  indicated  in  your  questioning 
of  the  previous  two  witnenseH  about  ERA  Bu*  I  will  eonfitu  my  tes- 
rimoc.v  in the  aboiti'.in  connection. 


ERIC 


Virnt  of  all  is  there  a  connection  between  the  proposed  equal 
rights  amendment  and  ubortion  or  abortion  funding?  Logically 
there  should  be  no  connection,  but  as  Justice  Holmes  has  reminded 
us.  tt  >  hte  0»  the  law  has  not  been  logic;  it  has  been  experience. 
And  recent  experience  suggests  that  the  ERA,  if  it  is  proposed  and 
ratified  without  an  explicit  provision  against  its  use  as  a  proabor- 
tion device,  will  in  fact,  be  used  to  sweep  away  the  minimal  protec-  , 
tion  of  unborn  children  that  the  courts  currently  allow,  and  also  to  / 
mandate  tax  funding  for  abortions. 

Low,  including  constitutional  amendments,  should  be  interpreted 
in  accordance  with  the  intentions  of  those  who  wrote  and  adopted 
them  home  of  the  most  important  supporters  of  the  ERA  have 
argued  and  stated  publicly  that  they  regard  restrictions  on  abor- 
tion, and  even  the  refusal  of  legislatures  to  finance  abortions,  as  a 
urmir°i8cX  d,8t,»mmation.  And  judges,  including  some  Justices  of 
the  U.S.  Supreme  Court,  have  given  reasons  to  believe  that  they 
will  be  receptive  to  such  arguments. 

One  important  source  of  evidence  about  how  the  ERA  would  be 
interpreted  is  litigation  under  the  State  equal  rights  amendments 
in  various  State  constitutions.  In  several  recent  controversies  in- 
volving State  ERA  s,  it  has  become  clear  that  the  proabortion 
movement  regards  ERA  as  a  valuable  tool  in  the  fight  against 
abortion  funding  restrictions. 

in  the  1078  case  of  Hawaii  Ri#ht  to  Life  v.  Chanx,  a  sroup  of 
doctors  argued  that  they  had  a  constitutional  right  to  be  paid  for 
abortions  with  State  funds.  The  abortionists  were  represented  by 
the  American  Civil  Liberties  Union,  which  has  been  prominent 
both  m  the  proabortion  and  the  pro-ERA  cau  -s 

They  argued  that  the  State  ERA  secured  a  right  to  abortion 
funding  because  — 

Abortion  is  meoical  pnwdiirv  performed  only  for  womer..  Withdrawing  funding 
\Z\I  Z  "Tr  *nk  h l"n,inU,n«  'yeimbun*.  othor  medical  procedures  sought  by 
IJinnJJ*  W"U        tflnt»m»"nt  to  a  denial  of  equal  rights  on  nc 

♦  JV/mJ1'*0  C!KT  of        v  Kin&  the  Massachusetts  affiliate  of 
the  A(  LU  urged  that  the  State's  highest  court  hold  that- 

Hv  Min«linK  nut  lor  sper.nl  treatment  and  effectively  oxcludinK  from  vmvraee  an 

J?"  "  "(r  '  ';,  "n"'U"  '*/  w"m"n' ,  w,hil"  in,  ludin«  wi,hout  ™»P»r»bl,.  limitation 
■  wale  r.iiiw  ol  other  operations.  inrlud.nK  those  which  are  unique  to  men,  the  slot 

P  *»l TlhV  a      T "U.,n"n  *,n  th<"  b"HiH  of       in  viulatbn  of  the  UaauchiMrtto 

In  the  \\)K>  Penti«Wvnnia  case  of  Fischer,  Planned  Parenthood  vt 
ul  v  Ik'fHtrtment  of  Pub/a-  Welfare,  the  American  Civil  Liberties 
foundation  ol  Pennsylvania  argued  that  it  is  unconstitutional 
umirr  the  Pennsylvania  State  ERA  to  deny  State  tax  funds  for 
abortions  because,  "Pregnancy  h  unique  to  women,"  citing  feet  to* 
ov  the  Pennsylvania  Cad-  which  expressly  djny  benefits  »or  healtf 
problems  Mining  out  of  pregnancy,  "discriminates  qeainet  vn'M 
enpients  bet  aine  of  their  fi"x." 
Citing  other  seetiow  of  the  statute 

The  reKuiatM.il*>  issued  pursuant  therein  roimtitute  u  «end. ,  based  rl-nMifitnti.Ni  in 
violation  ot  the  » eniiHvlvania  hqual  Ki;'ht«  Amendment.  Article  I,  Sertion  '-'H  of  the 
rouicvlvumn  (  oriHtitutioi. 
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Now,  these  Hawaii,  Massachusetts,  and  Pennsylvania  cases  were 
decided  on  other  grounds,  albeit  favorably  to  abortion  funding.  The 
argument  advanced  by  the  abortionist*  in  all  three  cases,  however, 
is  firmly  grounded  in  past  decisions  of  the  U.S.  Supreme  Court. 

The  Court's  holdings  have  denied  the  constitutional  right  to  a 
Government-financed  abortion  on  the  ground  that  poor  women  who 
desire  abortions  are  not  within  any  of  the  so-called  suspect  classes 
against  whom  no  law  can  discriminate  without  triggering  strict 
scrutiny  by  the  courts.  ....       ■  .       .  ■ 

Strict  scrutiny  almost  always  results  in  the  laws  being  struck 
down  as  unconstitutional.  If  either  sex  or  poverty  had  been  desig- 
nated by  the  Court  as  a  suspect  classification,  then  the  Court  would 
almost  certainly  have  found  a  right  to  abortion  funding. 

Since  1970,  the  ERA  advocates  have  emphasized  that  the  amend- 
ment's principal  legal  effect  would  be  to  make  sex  a  suspect  c  assi- 
fication  under  the  Constitution.  The  mos,  important  suspect  classi- 
fication at  present  is  race.  If  sex  discrimination  were  treated  like 
race  discrimination,  Government  refusal  to  fund  abortions  would 
be  treated  like  a  refusal  to  fund  medical  procedures  that  affect 
members  of  minority  races.  . 

Suppose  that  the  Federal  Government  provided  funding  for  pro- 
cedures designed  to  treat  most  diseases,  but  enacted  a  special  ex- 
clusion for  sickle  cell  anemia,  which  affects  only  black  people,  lhe 
courts  would  certainly  declare  that  exclusion  unconstitutional. 

Other  laws  regulating  abortion  would  be  treated  similarly.  Con- 
science clauses,  for  instance,  which  give  doctors  and  nurses  in 
State-supported  institutions  the  right  to  refuse  to  participate  in 
abortions,  would  be  treated  like  laws  giving  State  officials  the  right 
to  deny  services  to  blacks  but  not  to  whites. 

Nor  would  it  avail  the  State  to  plead  that  abortion  deserves  spe- 
cial treatment  because  of  the  interests  of  the  unborn  child,  lhe 
Cot  rt's  decision  in  Roe  v.  Wade  expressly  declared  that  argument 
impermissible,  at  east  where  a  woman  is  seeking  an  abortion 
during  the  first  H  months  of  her  pregnancy. 

It  should  be  remembered  that  the  abortion  funding  cases  were 
decided  by  a  divided  Court.  A  shift  of  two  votes  in  the  197 1  cases  or 
of  only  one  vote  in  the  1980  case  would  have  resulted  in  a  Supreme 
Court  order  that  abortions  be  funded  on  the  same  basis  as  other 

°lt?nl«H  abortion-related  cases  are  clearly  and  explicitly  excluded 
from  the  scope  of  the  ERA,  this  constitutional  amendment  making 
sex  a  suspect  classification  would  provide  the  ACLU  and  other 
prnabortion  litigants  with  the  argument  they  need  to  persuade  the 
crucial  Justice.  ,    „ .  ,  , 

Some  of  the  principal  architects  of  the  ERA  have  been  vague  or 
silent  about  the  effects  of  the  amendment  on  issues  such  as  abor- 
tion funding.  One  reason  for  this  is  suggested  by  the  newsletter  of 
the  Civil  Liberties  Union  of  Massachusetts,  explaining  the  orgam- 
/at ion's  decision  to  argue  the  connection  between  abortion  and  the 
KKA  "The  State  equal  rights  amendment  provides  a  lega  argu- 
ment that  wos  unavailab'?  to  us  or  anyone  at  the  Federal  level. 
The  national  equal  rights  amendment  is  in  deep  trouble.  It  was  our 
hope  to  be  able  to  save  Medicaid  payments  for  medically  necessary 
aljortions  through  the  Federal  court  route  without  having  to  use 
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the  equal  rights  amendment  and  possibly  fuel  the  national  anti- 
bKA  movement.  But  the  logs  in  McRae  was  the  last  straw.  We  now 
have  no  recourse  but  to  turn  to  the  State  constitution  for  the  leeal 
tools  to  save  Medicaid  funding  for  abortions." 

If  a  Federal  ERA  were  ratified,  there  would  be  no  need  for  si- 
lent*  or  evasion,  so  we  would  see  all  laws  regulating  abortion  chal- 
lenged vigorously  on  the  argument  that  they  are  unconstitutional 
discriminations  against  women. 

In  the  meantime,  many  of  those  that  are  committed  both  to  abor- 
tion and  to  the  ERA  will  continue  to  avoid  discussing  the  connec- 
tion A  particularly  egregious  example  of  one  frequently  encoun- 
tered evasive  tactic  is  found  in  the  conflicting  statements  of  Prof. 
I  nomas  hmerson  of  Yale  Law  School,  the  coauthor  of  a  1971  arti- 
cle in  the  Yale  Law  Journal  that  is  frequently  cited  as  the  authori- 
tative guide  to  the  amendment's  legal  effects. 

Let  me  inject  a  parenthetical  remark.  I  remember  from  that  arti- 
cle a  sentence  on  women  serving  in  the  military,  and  he  said  we 
will  have  to  radically  restructure  our  view  of  women  in  the  mili- 
tary. If  a  woman  can  pass  a  physical  and  carry  a  50-pound  pack, 
there  is  no  reason  m  the  world  she  cannot  serve  in  combat  with 
men.  I  remembered  that,  if  nothing  else,  from  his  article. 

Testifying  before  the  Cpnnecticut  Legislature,  Professor  Emerson 
said:  ,t 

The  ERA  has  nothing  to  do  with  the  power  of  the  states  to  stop  or  reaulate  abor- 
tions,  or  the  r.Kht  of  women  to  demund  abortions.  The  state's  power  over  abortions 
depends  upon  wholly  different  constitutional  considerations,  primarily  the  ripht  of 
privacy,  and  would  not  be  affected  one  way  or  the  other  by  passage  of  the  ERA. 

But  in  a  letter  written  in  1974,  Professor  Emerson  took  a  differ- 
ent view: 

I  think  that  the  ratification  of  the  equal  riRhts  amendment,  while  it  would  not 
nlfivt  the  abortion  situation  directly,  would  indirectly  have  on  important  effect  in 
strengthening  abortion  ri^htM  for  women. 

Professor  Emerson  gave  a  hint  about  the  nature  of  this  indirect 
effect  in  a  brief  he  filed  with  the  U.S.  Supreme  Court  in  General 

m?i  ,(klbi:rt'  in  ,1!,7('.  a,ong  with  the  other  coauthors  of  his 
H»7l  ERA  Law  Journal  article. 

Urging  *  I *•  ■  <  ourt  to  hold  that  a  pregnancy  exclusion  in  a  health 
insurance  plan  violated  fnleral  laws  against  sex  discrimination, 
these  pro  ERA  scholars  slated  that  if  the  ERA  were  ratified,  preg 
nancy-related  classifications  would  be  "subject  to  strict  scrutiny, ' 
and  that  State  laws  discriminating  againBt  women  with  "disabil- 
ities related  to  pregnancy  and  childbirth  would  not  survive  the 
scrutiny  appropriate  under  the  amendment." 

Thus,  according  to  Professor  Emerson  and  his  coauthors,  the  Su- 
preme Court  h  right  to  privacy  may  be  sufficient  to  secure  a  right 
to  abortion,  b;.t  if  the  E'iA  is  ratified,  the  right  to  privacy  will  no 
longer  be  necessary  as  a  basis  for  abortion-related  constitutional 
claims 

Indeed,  the  ERA  will  then  provide  a  basis  for  striking  down  all 
laws  that  discriminate  against  pregnancy-related  disabilities,  the 
most  iin|»ortaftt  of  which  are  the  abortion  funding  restrictions  and 
other  abortion  regulations  that  have  survived  challenges  based  on 
the  right  to  privacy 
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Among  the  lawyers  who  joined  Profes*  >r  Emerson  and  his 
coauthors  in  their  brie!  on  pregnancy-related  disabi ities  was  Ruth 
Bader  Ginsburg,  who  was  then  the  preeminent  legal  scholar  ol  the 
ERA  movement  and  who  is  now  a  Federal  judge. 

This  is  significant  not  only  because  it  shows  that  the  ERA  move- 
menfs  scholars  and  advocates  are  virtually  unanimous  in  their 
belief  that  ERA  will  ban  pregnancy-related  discrimination,  but  also 
because  it  reminds  us  of  who  will  be  interpreting  the  ERA. 

It  is  not  logically  necessary  that  the  Federal  judiciary  hold  re- 
strictions on  abortion  unconstitutional  under  the  ERA.  But  it  was 
not  necessary-indeed,  it  was  palpably,  grotesquely  incorrect--for 
the  courts  to  create  a  constitutional  right  to  abortion  in  the  tirst 

In  1978,  the  Federal  judiciary  found  a  right  to  abortion  as  a  cor- 
ollary of  a  right  to  privacy  that  is  not  even  mentioned  in  the  Lon- 
stitution.  The  judiciary  is  quite  capable  of  finding  an  even  broader 
right  to  abortion  and  abortion  funding  in  the  ERA,  whose  advo- 
cates have  already  provided  the  arguments  for  such  a  .lght.  Uin- 
Kress  should  not  give  th-3  courts  this  opportunity.  t 

Supporters  of  the  ERA  have  said  that  an  amendment  which  ex- 
pressly excludes  its  application  to  abortion  is  unacceptable  to  them. 
One  is  left  to  ask  why.  A  question  has  been  raised  about  the  possi- 
ble effects  of  a  constitutional  amendment  being  considered  by  Con- 
gress. This  is  a  serious  question  about  an  important  question  ot 

PUThose°who  argue  that  pro-life  people  must  prove  that  the  ERA 
will  enhance  the  right  to  abortion  are  misallocating  the  burden  ot 
proof  Nobody  can  prove  what  the  judges  will  do  with  the  amend- 
ment. As  legislators,  however,  it  is  our  responsibility  to  answer  the 
questions  that  we  c  m  answer,  rather  than  leaving  the  judiciary 
free  to  choose  whatever  answers  the  judges  like.  , 

I  can  only  explain  the  resistance  to  the  insertion  of  clantying 
language  in  the  ERA  as  additional  evidence  that  many  of  its  propo- 
nents do  intend  to  use  it  as  a  tool  in  the  abortion  struggle 

Indeed,  in  February  19S3  the  sponsors  of  a  proposed  State  bKA 
in  Minnesota  withdrew  the  amendment  after  a  committee  added  a 
clause  to  exclude  abortion  from  the  scope  of  the  amendment. 

I  believe  it  is  unprofessional  for  us  as  leghlators,  whether  or  not 
we  particularly  care  about  abortion,  to  leave  such  an  important 
and  sensitive  question  unanswered  after  it  has  been  raised,  it 
would  be  especially  tragic  if  legislators  who  do  wish  to  minimize 
the  killing  of  pre-born  children  were  to  give  pro-abortion  lawyers 
and  pro-abortion  judges  a  new  and  powerful  tool  with  which  to  en- 
hance and  extend  the  abortion  right,  especially  by  mandating  the 
use  of  tax  funds  to  pay  for  abortions. 

An  effort  will  be  made  to  insert  clarifying  language  in  the  fcKA 
ho  that  it  cannot  be  used  to  expand  abortion  rghts.  There  is  simply 
no  irnod  reason  for  the  rejection  of  such  a  clause,  unless  the  bKA  is 
intended  as  an  abortion  rights  and  abortion  tunding  amendment. 

Bv  voting  for  clarifying  language  to  exclude  abortion  and  abor- 
tion funding  from  the  scope  of  the  ERA,  members  of  Congress  who 
are  Fenuinely  committed  to  the  ERA  and  who  ate  also  genuinely 
rommitted  against  the  expenditure  of  tax  funds  foi  abortion  will 
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have  an  opportunity,  purhaps  their  only  opportunity,  to  honor  both 
commitments. 
Thank  you. 

Senator  Hatch.  Thank  you,  Congressman  Hyde.  Could  you 
please  elaborate  upon  the  relationship  between  the  proposed  Equal 
Rights  Amendment  and  abortion?  Do  we  not  already  have  a  situa- 
:Lonii£;     country  of  abortion  on  demand;  if  that  is  so,  how  could 

in    t  woreen  the  situation  from  your  perspective? 

Mr.  Hyde.  Well,  many  of  us  hope  that  the  Supreme  Court  would 
fc  reconsider  its  Roe  v.  Wade  decision  because  it  is  based  on  highly 
speculative  foundations  of  a  right  to  privacy  which  nobody  found 
for  200  years  m  the  Constitution. 

I  suspect  that  given  another  opportunity  to  review  its  rationale 
in  that  case  under  the  present  Constitution,  they  might  find  differ- 
ently. I  do  not  know;  at  least  that  is  the  hope. 

If  the  ERA  becomes  the  law  of  the  land  in  our  Constitution-part 
of  the  basic  law  of  the  land-it  just  seems  to  me  that  under  th° 
arguments  made  by  the  ACLU  in  these  three  cases,  you  hand  an 
additional  constitutional  weapon  to  them  in  validating  and  legiti- 
mizing a  constitutional  basis  for  killing  unborn  children 

Senator  Hatch  In  Roe  v.  Wade  and,  I  might  add,  subsequent 
court  decisions,  the  Court  theoretically  has  kept  the  door  open  for 
80fKurB?lWt  ?n  abortion  during  the  last  3  months  or  what  they 
call  the  third  trimester,  although  some  suggest  that  this  possibility 
exists  more  in  theory,  than  in  practice. 

Would  you  say  that  the  ERA  might  render  the  right  to  abortion 
absolute  even  during  the  third  trimester  of  pregnancy? 

Mr.  Hyde.  Oh,  yes.  The  suspect  classification  would  not  make 
any  distinctions  in  trimesters.  Roe  v.  Wade  is  a  set  of  hospital 
guidelines  more  than  a  decision,  although  it  is  a  decision  as  well. 

the  hqua  Rights  Amendment  is  omnibus  in  its  finding  that  any 
legislation  that  would  be  based  on  sex  discrimination,  and  pregnan- 
cy only  happens  to  women,  would  be  probably  stricken,  f  did  not 
used  to  think  that,  but  looking  at  what  the  ACLU  has  done  in 
these  three  cases,  I  now  do  believe  that  and  I  think  it  ought  to  be 
clarified.  ^ 

I  would  like  an  amendment  in  the  Constitution  outlawing  abor- 
tion, protecting  all  human  life. 
Senator  Hatch.  Right. 

Mr.  Hydk.  But  at  least  let  us  say  in  the  ERA  that  this  does  not 
broaden  any  abortion  rights  or  create  any. 

Senator  Hatch.  You  think  the  language  of  the  proposed  ERA 
needs  to  be  amended  in  order  to  ensure  that  it  would  not  constitu- 
tionally broaden  the  right  to  abortion? 

Mr.  Hyiik.  1  believe  that  because  the  arguments  have  already 
been  niade  in  court  based  on  State  ERA's  that  they  do  grant  that 
right.  Now,  one  of  the  main  problems  with  the  ERA.  if  not  the 
main  problem,  is  that  nobody  really  knows  what  the  courts  will  do 
with  its  language  in  this  case,  this  case,  or  this  case 

I  listened  to  a  very  bright,  talented  lawyer  testify  that  she  was 
not  sure  bow  this  would  work  out  and  that  would  work  out  Well 
it  is  perhaps  unfair  because  even  courts  get  to  think  about  these 
things  lor  a  while  and  you  get  confronted  with  a  complex  question 
n  ,d  are  supposed  to  give  an  answer. 
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But  the  point  is  nobody  knows  what  courts  will  do  under  the 
broad  umbrella  of  the  ERA,  and  this  lack  of  certitude  requires  us 
in  passing  an  ERA,  if  indeed  we  do,  to  try  and  eliminate  a  major 
sensitive  public  policy  question  that  we  want  decided  not  by  the 
whim  of  the  courts  but  by  congressional  affirmation.         ^  . 

Senator  Hatch.  I  take  it,  then,  that  it  is  your  viewpoint  that  the 
Equal  Rights  Amendment  would  invalidate  the  Hyde  amendment 
on  Medicaid  funding  for  abortion,  as  well  as  similar  amendments 

that  now  exist  at  the  State  and  local  levels?   

Mr.  Hyde.  I  do  not  want  to  say  it  will  do  that,  but  I  will  tell  you 
that  there  is  an  awfully  good  chance  that  it  would  do  that.  It  w 
very  much  in  doubt.  I  do  not  want  to  be  confronted  with  an  ERA 
and  a  court  saying,  "Well,  even  Congressman  Hyde  said  it  would 
be  invalid  under  this."  I  hope  that  is  not  so,  but  I  am  in  doubt,  as  I 
think  every  person  has  to  be  in  doubt,  having  read  some  of  the 
cases  that  I  have  talked  about. 

Senator  Hatch.  What  is  the  general  perspective  of  the  prolife 
community  on  the  Equal  Rights  Amendment? 

Mr.  Hyde.  In  my  travels  and  in  my  years  of  dealing  with  this 
issue  I  have  found  many  women  and  men  who  are  supportive  of 
the  ERA  and  supportive  of  the  prolife  position.  I  think  they  have 
not  seen  a  connection  between  the  two,  but  I  think  that  is  all 
before  the  ACLU  decided  to  utilize  the  State  ERA's  in  litigation. 

I  think  some  very  prominent  people,  such  as  Claire  Booth  Luce, 
for  example,  and  others,  are  going  to  have  to  rethink  their  support 
for  an  ERA  that  is  unadorned  by  an  appropriate  amendment  elimi- 
nating abortion  from  its  purview.  .... 

So,  I  think  we  all  have  to  rethink  that,  seemg  what  has  hap- 
pened in  the  courts.  I  have,  certainly. 

Senator  Hatch.  Could  you  describe  the  sc-called  conscience 
clauses  that  many  hospitals  have  adopted  with  respect  to  abortion, 
and  comment  on  whether  the  ERA  would  have  an  effect  on  those 
conscience  clauses? 

Mr.  Hyde.  Well,  conscience  clauses  are  a  recognition  of  human 
nature  by  the  legislature  that  many  nurses  and  surgical  attend- 
ants, doctors,  and  interns  are  repelled  by  abortion.  They  feel  that 
they  are  there  to  heal  and  to  cure,  not  to  exterminate,  so  they 
refuse  to  participate  in  these  by  now  legal,  under  court  fiat,  surgi- 
cal procedures.  Recognizing  the  right  of  conscience,  laws  have  been 
passed  to  protect  these  people  from  losing  their  jobs. 

If,  of  course,  the  ERA  is  to  reconfirm  Roe  v.  Wade  rather  than 
give  us  a  chance. to  reverse  Roe  v.  Wade,  I  would  suspect  that  those 
conscience  statutes  would  be  challenged  and  attacked.  I  do  not 
know  how  successful  those  attacks  would  be  because  you  cannot 
really  force  somebody,  and  you  ought  not  to  force  somebody,  to  do 
something  against  their  conscience. 

Senator  Hatch.  But  they  may  very  well  be  forced  

Mr.  Hyde.  They  will  surely  be  challenged. 
Senator  Hatch  [continuing).  If  sex  is  treated  as  an  absolute  clas- 
sification or  even  a  suspect  classification,  is  that  right? 

Mr.  Hyde.  Yes,  they  will  surely  be  challenged  and  I  would  nei- 
ther be  optimistic  nor  pessimistic  on  it.  But  I  would  rather  they  do 
not  have  any  basis  for  challenge. 
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Senator  Hatch.  I  might  point  out  that  Professor  Charles  Rice  of 
the  Notre  Dame  University  Law  School  said  the  ERA  would  jeop- 
ardize, at  least  with  respect  to  public  institutions  and  personnel, 
conscience  clauses  which  give  hospitals  and  medical  personnel  the 
right  to  refuse  on  grounds  of  conscience  to  perform  abortions.  He 
feels  very  strongly  about  that. 

Mr.  Hyde.  Well,  Professor  Rice  is  a  brilliant  man. 

Senatvx  Hatch.  Yes. 

Mr.  Hyde.  And  I  certainly  would  never  gainsay  anything  he  has 
said  because  he  is  a  student  of  this  and  a  scholar  J  think  there  are 
other  ways  that  they  do  that,  of  course.  You  do  not  get  into  the 
best  medical  schools  if  you  exhibit  a  resistance  to  performing  abor- 
tion. . 

Senator  Hatch.  And  there  is  more  and  more  of  that  occurring 
throughout  this  country. 
Mr.  Hyde.  Sure,  that  is  right. 

Senator  Hatch.  Well,  Congressman  Hyde,  I  want  to  personally 
thank  you  for  being  willing  to  testify  here  today.  Your  testimony 
has  been  very  helpful  to  this  committee. 

I  will  just  say  that  I  think  that  this  has  been  a  most  interesting 
hearing,  although  it  has  lasted  for  quite  a  long  time.  I  feel  worn 
out,  but  I  can  say  that  it  has  been  instructive.  I  think  we  have 
heard  some  very  intelligent  people  testify  today,  not  the  least  of 
which  is  yourself,  and  I  am  just  grateful  for  the  experience. 

Let  me  say  this:  we  intend  to  hold  a  number  of  hearings  on  the 
Equal  Rights  Amendment,  and  we  intend  to  bring  in,  I  think,  the 
best  people  on  both  sides  of  this  issue.  I  am  interested  in  the  ERA 
intellectually,  from  a  constitutional  standi  oint. 

When  we  start  to  amend  the  Constitution  of  the  United  States, 
we  ought  to  be  very  careful.  There  have  been  over  10,000  proposed 
amendments  and  only  33  have  come  through  this  system  devised 
by  the  Founding  Fathers.  Only  26  have  made  it  into  the  Constitu- 
tion. There  is  a  heavy  burden  of  proof  upon  proponents. 

I  just  hope  that  the  House  will  be  equally  concerned  and  will  be 
balanced  in  their  hearings;  that  they  will  bring  the  best  people  in 
from  both  sides,  that  they  will  not  stack  their  hearings,  and  that 
they  will  allow  expressions  from  experts  on  both  sides  of  this  issue 
to  testify.  I  think  it  is  the  only  approach  to  take. 

If  the  ERA  has  deserves  to  be  in  the  Constitution,  it  ought,  to 
stand  on  its  own  merits  and  not  on  the  basis  of  some  cheerleading 
slogans.  If  it  does  not,  it  ought  to  be  defeated. 

Mr.  Hyde.  Well,  Senator,  one  of  the  main  problems  I  see  with  the 
ERA  is  that  it  is  a  leap  in  the  dark  in  terms  of  what  it  means.  And 
you  have  the  least  responsive,  the  least  accountable,  if  you  will,  in 
terms  of  the  consent  of  the  governed  and  in  terms  of  democracy, 
branch  3r  ^rnment— the  Federal  courts,  nonelected,  appointed 
for  lire-  iu*  jret  ill  of  the  nuances  of  domestic  relations,  labor 
law,  and  issues  li  tSr  -  mf.  that  really  ought  to  be  left  to  the  elected 
legislators. 

You  can  get  rid  of  them  every  2  years  and  every  6  years,  but  the 
Federal  court  is  forever.  And  the  transference  to  the  unelected 
court  of  what  is  essentially  enormous  legislative  functions  is  a 
major  flaw;  it  is  antidemocratic. 
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Second,  1  like  to  think  the  word  "person'-I  kind  of  like  that 
word,  "person,"  and  the  word  "person"  in  the  14th  amendment  and 
in  the  fifth  amendment  ought  to  include  women,  men,  Catholics, 
elderly,  handicapped,  Jews,  everybody.  ,  ^,    ,  . 

We  guarantee  every  person  equal  protection  of  the  law  and  due 
process  of  the  law,  and  if  we  say  that  word  does  not  include 
women,  maybe  it  does  not  include  fat  people  or  handicapped 

^nator  Hatch.  Well,  a  lot  of  us  feel  that  it  ought  to  include  the 
unborn,  as  well  as  all  others. 

Mr.  Hyde.  Well,  I  think  if  it  does  not,  the  courts  ought  to  be 
about  their  business  making  sure  that  it  does. 

Sen  ;tor  Hatch.  We  as  legislators  ought  to,  as  well. 

Mr.  Hyde.  Well,  sure.  But  to  take  for  symbolic  reasons— and  I 
can  understand  the  symbolism  of  it— sex  discrimination— there  are 
places  in  my  neighborhoods,  and  I  speak  in  a  larger  sense,  where 
race  is  a  much  tougher  area  of  discrimination  than  gender. 

So  maybe  we  ought  to  elevate  to  the  dignity  of  a  constitutional 
amendment  every  classification,  riot  just  sex.  But  I  do  not  think  it 
is  needed.  I  think  if  we  spend  the  time  and  the  money  and  the 
effort  enforcing  the  laws  we  have  now,  and  educating  people  to  the 
evils  of  discrimination,  we  will  all  be  a  lot  farther  ahead. 

Senator  Hatch.  Well,  thank  you,  Congressman  Hyde.  With  that 
eloquent  statement,  we  will  recess  these  hearings  until  further 
notice.  We  will  hold  further  hearings.  Thank  you  so  much. 

[Whereupon,  at  1:22  p.m.,  the  subcommittee  was  adjourned.] 

[The  following  was  submitted  for  the  record:] 
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Miscellaneous  Material 
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Jtbit  Rattan 


rrafMtoc  m  iMMti  tta  OMotttaUo*  of  U»  Unit*  Mittt  nlaUve  to 

— oi  f  "  


R—trod  »jf  f  A*  AmcI«  ewf  Homo  of  BwmnMiru  of  f  A«  United 
Statu  of  Am***  *»  ofmoMoi  (MiMi  ofeoeK  Bourn 

comeming  That  the  following  artlcto  it  prawetd  at  an 

amriment  to  tha  ttmetittition  of  the  United  StaUa.  wHWh  ahall  ha 
jdfd I  to  all  inUnU  and  pyrpoata  as  part  of  lha  Conetitvtkm  when  rati- 
fied by  tha  kfialatuita  of  thne-fonrthe  of  tha  aeveral  Statee  within 
■even  yeere  from  the  date  of  ita  enbmiaskei  by  tha  Congieae : 

"Atnet*  — 

h  Efl^flib-o'rifhta  under  the  law  ahall  not  be  denied  or 
^SE^&J!"}?*™3***"  <*  bl*ny  SU*e    tccownt  of  ees. 

"Sac.  «.  The  Cottgrna  ahall  have  the  power  to  enforce,  by  appropri. 
atalefialatioivthaproriaiofiaof  thiaaHkta. 
/Sic.  S.  Thte  amendment  ahall  take  effect  two  yean  after  the  date 
of  ratification." 

Carl  Albert 

Speoket  of  the  Houee  oi  Kepreee^tetivee. 

ALL5N  J.  ELLEKDER 
President  of  the  Senate  pro  Tanpore. 

I  certify  that  thle  Joint  Reaolutlon  originated  In  the  Houae  of 
Repreaentatlvee. 

w.  pat  Jennings 

Clerk. 

by  f.  Raymond  golley 

(Received  by  the  Office  of  the  Federal  Register,  National 
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*  Ratification  Hihtohy  or  thk  Equal  Riohts  Amendment 
(Congressional  Research  Service) 

Alabama:  Senate-rejected,  06/12/73,  26-6;  rejected  toMngJjg 
Alaska  House-ratified,  03/24/72, 38-2.  Senate— ratified,  04/05/72, 16-2. 
ArSna:  H^ule-re  LSd  in  committee,  02/22/73^jected  .n  committer  03  07/74^ 
7-5-  rejected  in  House  02/26/75,  41-19.  Senate-rejected  in  committee,  03/05/73;  re- 
]&XELBm  04/01/74,  5-4;  rejected  in  Senate  02/  3  75  16-14;  approved  on 
1st  Wing  02/26/76,  16-14;  rejected  on  2nd  reading  03/01/76,  15-15^rejected  in 
Senate  05/05/77,  18-11;  rejected  by  passing  amended  version  striking  section  i,  04/ 
11/78, 17-13. 


"  CaUror^  M~16- 
Co loredo  HTuse-Tatified,  04/13/72,  61-0.  Senate-ratified,  04/21/72.  30-1. 
Connecticut:  House-rejected,  04/06/72,  83-77;  ratified,  03/08/73,  99-47.  Senate- 

'IS^^  03/22/72,  ^-0  Hou*e-raUfie^ 

Florida:  House-ratified,  03/24/72, 91-4;  rejected,  04/17/73,  64-54;  ratified,  04/10/ 
7ft  62-58-  Vatified.  05/17/79,  60-53;  ratified,  06/21/82,  60-58.  Senate-refected  in 
comStSe.  04 $4/73.  3-3;  rejected  in  Senate,  04/10/74  21-19;  rejected,  04/2fe/75  21- 
17  rejected  04/13/77.  21-19;  rejected  in  committee,  04/04/79,  12-4;  rejected,  05/24/ 

79ciorg^  »  »"»  01/28/ 

747104/70;  rejected  in  House,  01/25/82,  116-57.  Bm^-nM, Wg1™^:2* 
rejected  in  committee,  01/12/78,  unanimously;  rejected,  01/21/80,  32-23;  rejected  in 

^Ha^S^^MRed,  03/22/72,  51-0.  Senate-ratified,  03/22/72,  25-0. 

SX  Hou^atified,  03/24/72,  59-5;  rescission  defeated  02/13/74  35-/  re- 
Minded  02/0im!TS  Senate-ratified,  03/24/72, 31-4;  rescinded,  1974,  2  dissent- 
ing  votes;  rescinded,  02/08/77, 18-17.  aA/ium  _ 

Illinois:  Senate-ratified  05/00/72,  30-21;  rejected  in  committee,  04/04/73,  14-7. 
rejected,  06/18/74.  30-24  as  three-fifths  majority  is  necwsary  for  ratification  in  Illi- 
ncE  Senate  voted  to  retain  the  rule  requiring  a  three-fifths  vote  to  ratify  a  constitu- 
tional amendment,  03/05/75;  Senate  voted  not  to  discharge  measure  from  commit- 
tee 06/17/75  30-28;  rejected,  12/16/76,  29-22,  as  three-fifths  majority  a  necessary 
S^at ficatten  inll Unota!  House-rejected  05/16/72 ,  75-68^ rejected ,06/30/72,  82- 
76'  rejected,  04/04/73,  95-72;  ratified,  05/01/75,  113-62;  rejected  a  motion  to  change 

ratify;  rejected  06/07/78,  101-65,  as  107  votes  were  needed  for ■  retificaj  on:  rejected 
06/22/78  105-71,  as  107  votes  were  needed  for  ratification:  rejected,  Uo/18/mu,  iu<5- 
71-  reiected  06/22/82  103-72,  as  107  votes  were  needed  for  ratification. 

inX^House-retified,  02/14/73.  53-45;  ratified,  01/24/75.  61-39;  ratified  01/ 
12/77,  54-45.  Senate-rejected,  04/02/73,  34-16;  rejected  in  committee,  02/13/75,  8- 

55  d£tS!^SiSAn^n,  73-14.  Senate^atified,  03/24/72  44-1 

Kansas:  House-Ratified.  03/28/72.  86-37;  rejected  rescission,  02/24/77,  66-56. 
Senate — ratified,  03/28/72,  34-5.  .   .  rn  Ark 

Kentucky  House-ratified,  06-12-72.  56-31;  voted  to  rescind  02/18/76,  57:40; 
voteo  to  rScind!  0^/16/78,  61-28.  Senate-ratified,  06/15/72,  20-18;  voted  to  rescind, 
03/ 14/78.  23-15.  03/20/78-the  Lieutenant  Governor,  acting  with  the  power  of  the 
Governor  who  was  out  of  town,  vetoed  the  rescission  of  Kentucky  s  ratification  of 

EILouisiana  Senate-ratified,  06/07/72,  25-13;  approved  an  amended  version  of 
FRA  01/22/75^21-^6  Houses-rejected,  06/29/72.  64-32;  rejected  in  commfttee,  06/ 
H?/74  10-7;  re  ected  in  committee.  06/11/75,  8-7;  rejected  in  comm  ttce  06/16  76. 
H)  «•  Vpiected  in  committee,  06/07/77,  11-5;  rejected  in  committee,  06/11/79,  11-5. 
MaiS llotli-^fiX02/27/73,  74-72;  ratified,  01/17/74,  78-68.  Senate-reject- 

l^^!nmW£ILv.  03/31/72,  *m« 

TILachusetts:  Senate-ratified,  06/19/72.  voice  vote  House-ratified,  06/21/72, 
Michigan:  House-ratified.  05/18/72.  90-18.  Senate  -ratified.  05/22/72.  voice  vote. 
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Minnesota:  House-ratlfied,  01/17/73,  104-28.  Senate-ratified,  02/08/73,  48-18 

•«U"?i?J2i:/l?n?t?~rejert?1. in  8enat*  Committee,  02/08/73.  7-2;  rejected  in  com- 
mittee,  03/09/76,  4-3;  rejected  in  committee  01/28/77,  6-4. 

7fi ^ni^J^ljSfalS  i"co1'?m'ttee'  02/06/73,  7-3;  rejected  in  Senate,  06/02/ 
07/75^2-7?^^'  °3/l5/77,  22~12,  House-rejected,  05/09/73,  81-70;  ratified,  02/ 

nif^tf^?,K:ra*!?S^01/1i/7^  73_23-  Senate-rejected,  02/02/73,  25-2;  rati- 
fied, 01/11/74,  35-14;  rejected  rescission,  02/09/77,  25-25. 

Nebraska:  Unicameral  legislature-ratified,  03/23/72,  38-0;  rescinded,  03/15/73. 
31-17,  rejected  ratification,  02/04/75,  26-25.  * 

77N?Ta?j?:  !e?a^7P5l^;03/01/73,  16"4:  ejected.  02/19/75.  12-8;  ratified,  02-08- 
11/77. 24-15  '         "e^ratified.  02/17/75.  27-13;  rejected,  02/ 

New  Hampshire:  House-ratified,  03/23/72,  179-81.  Senate-ratified.  03/23/72, 

New  Jersey:  House-ratified,  04/17/72, 62-4.  Senate-ratified,  04/17/72,  34-0. 

New  Mexi<^House-ratified.  02/13/73, 40-22.  Senate-ratified.  02/13/73. 33-8. 

New  York:  Senate-ratified,  04/20/72,  51-4.  House-ratified,  05/03/72, 117-25 
JS**  ttro,in8:  Se^T£yiBcl8*  °3/01^3.  27-24;  rejected,  03/01/77.  26-24;  re- 
j^  mJOmmi^0?i^/79:  motlo,n  to  ****  06/04/82.  27-23.  HouseAejected  in 
committer,  01/21/74,  10-6;  approved  on  first  reading,  04/16/75,  60-58;  rejected  on 
second  reading,  04/15/75,  62-57;  ratified,  02/09/77,  6*56.  ™J«w»o  on 

North  I^koto  Senate-ratified,  02/07/73,  30-20;  ratified,  01/24/75,  28-22;  reject- 
ed rescission.  02/17/77.  32-18.  House-rejected,  02/23/73.  61-49;  ratified?  02/03/76 

OaJ-45f.  ' 

Ohio:  House-ratified,  03/28/73,  54-40.  Senate-rejected  in  committee,  04/22/73 
6-3;  rejected  in  committee,  05/08/73,  5-4;  ratified,  02/07/14,  20-12 

Oklahoma:  Senate— ratified,  03/23/72,  voice  vote.  House— reiected  021/29/72  R9 
36;  rejected,  02/01/73.  53-45;  rejected  a  "do  fmJ°m2TwS^[^^l 

nESTttZfitt  omi/7h 51-4£ approv6d 8 "do not P""" motional/ 
75, 60-43;  referred  back  to  second  House  Committee,  03/15/77. 

Pennsylvania:  House-ratified,  05/02/72,  178-3.  Senate-ratified,  09/20/72,  43-3 
Rhode  bland:  Senate-ratified,  04/04/72,  39-11.  House-ratified,  04/14/72T70-12* 
South  Carolina:  House-ratified.  03/22/72,  83-0;  rejected,  04/26/73,  62-44  reject 

TO.°23-ai8m  '  46^3<  to"**-****  °n  m^ion  to  table.  02/077 

South  Dakota:  Senate— ratified,  01/29/73,  22-13;  rejected  rescission  03/08/77 

House-ratified,  02/02/73.  43-27  03/01/79.  Senate concu^wiThlX tahSfi 

prior  ratification  of  ERA  null  and  void,  effective  03/23/79. 

7SSTS!^SS^7M^I^an2'  70"0:  rescinded.  04/23/74,  56-33.  Senate- 
ratified,  04/04/72,  25-5;  rescinded,  03/19/74,  17-11. 

Texas:  Senate— ratified,  03/29/72,  unanimously.  House— ratified,  03/30/72,  137-9. 
Utah:  House-rejected.  01/24/73,  51-20;  rejected,  02/18/75,  54-21. 

n^^2im°STni<XU>d'  1972'  69_67i  fatined'  01/12/73>  120"28-  Senate-rati. 

njlfffAa\9*2^ni?%i  in  eommittee.  02/06/73,  13-2;  rejected  in  committee, 
^mmm«  Sft^^^B6^11  effort  to  change  rules,  01/21/77.  62-46;  rejected  in 
committee,  02/03/78,  12-8.  Senate-rejected  in  committee,  02/28/74,  10-5;  approved 
IL^m^'  «1717/7,!±,5:  rejectedIln  Senate'  01/21/75.  21-19;  rejected  in  commit- 
w '«£{? ;  oi8l:  reJeCted  comm«ttee.  01/04/76.  8-7;  rejected  iVSenate.  01/27/ 
77,  20-18  as  21  votes  were  necessary  for  ratification;  Senate  Privileges  and  Elections 
Committee  voted  8-7  against  a  proposal  to  ratify;  Senate  rejected,  02/12/80,  19-20 
(21  votes  necessary  to  ratify);  Senate  reiected,  02/17/82, 19-20. 

Washington:  House-ratified,  03/09/73,  76-21.  Senate-ratified,  03/22/73,  29-19 

West  Virginia:  Senate-ratified,  04/21/72,  31-0;  rescission  defeated,  02/26/74,  18- 
15.  House— ratified,  04/22/72,  unrecorded  vote. 

Wisconsin:  House-ratified,  04/19/72,  81-11.  Senate-ratified,  04/20/72, 29-4. 

Wyoming:  House-ratified,  01/15/73,  41-20.  Senate-ratified,  01/24/73,  17-12;  de- 
feated rescission,  01/22/77,  16-14.  * 
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Standard**  or  Review.  Scheme  or  Analysis  Used  Undeb  the  Equal  Protection 
Clause  or  the  Fourteenth  Amendment 

(Congressional  Research  Service,  1983) 

steict  scrutiny 

Most  active  form  of  judicial  review. 

Applied  in  situations  whew  there  is  a  suspect  classification  or  fundamental  inte^ 

^atSification  mutt  serve  a  "compelling"  state  interest  in  order  to  survive  consti- 

tUKrC^Ton  parties  challenging  the  classification  to  prove  it  is  unconstitu- 
tional but  more  difficult  for  the  government  to  justify  the  classification;  most  statu- 
tory classifications  subject  to  strict  scrutiny  are  invalidated. 

Kniment  has  to  ihow  that  there  is  a  "compelling"  state  interest  necessitating 
that  action  and  that  the  distinctions  or  classifications  are  necessary  to  reach  the 
purpose  sought  to  be  furthered.  » 

intermediate  review 

Applies  in  a  sex-based  classification  context. 

Less  deferential  than  rational  basis  review;  but  less  strict  and  less  fatal  than  sus- 
pect classification/fundamental  interest  standard.  ^ 

In  gender  context,  sex-based  classification  must,  in  order  to  withstand  conrtitu- 
tional  challenge,  serve  important  governmental  objectives  and  must  be  substantially 
related  to  the  a<  hievement  of  those  objectives.   

This  interm*  diate  form  of  review  is  the  last  of  the  three  to  be  developed  by  the 
Supreme  Com  t;  it  has  been  applied  in  other  contexts  such  as  illegitimacy  and  alien- 
age; there  appear  to  be  a  range  of  intermediate  review  standards. 

rational  basis,  traditional  review 
Least  active  form  of  judicial  review. 

As  long  as  the  classification  is  rationally  related  to  some  legitimate  or  permissible 
governmental  interest,  then  the  classification  will  survive  an  equal  protection  chal- 

6  Wfficult  for  parties  challenging  the  classification  to  prove  its  unconstitutionality; 
easier  for  government  to  justify  the  classification.  ,  ^ 

Most  classifications  reviewed  under  this  standard  survive  constitutional ^  challenge. 

This  rational  basis  standard  is  the  first  form  of  review  of  the  three  articulated  by 
the  Supreme  Court. 
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THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  PRIVATE  EDUCATION 


TUESDAY,  SEPTEMBER  13, 1983 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:33  a.m.,  in  room 
SD-562,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)/ presiding. 

Present:  Senators  Thurmond,  Metsenbaum,  and  DeConcini. 

Staff  present:  Stephen  Markman,  chief  counsel;  Randall  Rader, 
counsel;  Sharon  Peck,  chief  clerk;  Leslie  Leap,  clerk,  and  Bob  Feid- 
ler,  minority  chief  counsel. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  this  marks  the  second 
day  of  hearings  by  the  Subcommittee  on  the  Constitution  on  the 
proposed  Equal  Rights  Constitutional  Amendment.  On  May  26,  the 
subcommittee  conducted  the  first  hearing  on  this  measure  in  more 
than  a  decade,  taking  testimony  from  the  chief  Senate  sponsor  of 
the  ERA,  the  distinguished  junior  Senator  from  Massachusetts,  as 
well  as  from  constitutional  scholars  on  both  sides. 

What  the  subcommittee  initiates  this  morning  is  a  series  of  hear- 
ings focusing  on  the  potential  impact  of  the  ERA  upon  specific 
areas  of  law  and  public  policy.  As  I  indicated  at  the  outset  of  our 
last  hearing,  a  principal  objective  of  the  committee  has  been  to  re- 
orient the  focus  of  debate  on  the  proposed  amendment.  I  believe 
that  I  am  not  alone  in  suggesting  that  the  debate  of  the  past 
decade,  inside  and  outside  Congress,  inside  and  outside  the  State 
legislatures,  has  often  been  unsatisfying  and  unenlightening  one. 
On  the  one  side  of  the  issue,  we  have  been  inundated  with  general- 
ities and  sloganeering  about  second-class  citizenship  for  women  and 
placing  women  in  the  Constitution.  On  the  other  side  of  the  issue, 
we  have  been  subject  to  equally  uninstructive  rhetoric  relating  to 
unisex  restrooms,  lesbian  rights,  and  so  forth.  While  there  have 
been  thoughtful  individuals  joining  this  debate  on  both  sides  of  the 
issue,  I  do  not  believe  that  such  individuals  have  always  been  able 
to  make  themselves  heard  amidst  the  political  shorthand  that  has 
dominated  the  debate  thus  far. 

It  is  imperative  that  we  know  what  the  impact  of  the  ERA  will 
be  prior  to  its  ratification  by  the  States.  We  must  have  a  far  clear- 
er picture  than  we  presently  have  of  how  our  laws  and  public  poli- 
os) 
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cies  would  be  altered  by  the  equal  rights  amendment;  how  life 
would  be  different  following  passage  of  the  ERA.  What  legislative 
revisions  would  be  sought?  What  litigation  would  be  pursued? 
What  broad  national  policies  would  be  called  into  question?  tf  we 
are  going  to  make  the  alterations  of  society  demanded  by  the  hKA, 
these  alterations  ought  to  be  the  subject  of  adequate  forewarning, 
not  achieved  surreptitiously.  As  Harvard  law  Prof.  Paul  Freund 
has  remarked  about  the  amendment:  "A  change  so  far-reaching 
and  influential  ought  not  be  brought  about  as  the  half-hidden  im- 
plication of  a  constitutional  motto.  . 

The  subject  of  today's  hearing  will  be  the  potential  impact  of  the 
equal  rights  amendment  upon  private  and  parochial  education. 
Subsequent  hearings  will  deal  with  such  matters  as  the  impact  of 
the  ERA  upon  military  law,  its  impact  upon  the  employment  rela- 
tionship, its  impact  upon  family  law,  and  so  forth.  When  these 
hearings  are  completed,  I  am  confident  that  each  of  us,  regardless 
of  our  position  on~the  amendment,  will  have  a  far  better  idea  of  its 
likely  effects.  Whatever  happens  to  the  ERA  in  Congress  and  in 
the  State  legislatures,  I  am  confident  that  these  hearings  will  con- 
tribute to  a  better-informed  decisionmaking  process. 

In  addition  to  focusing  upon  specific  areas  of  the  law  which  may 
be  affected  by  the  ERA,  these  hearings  will  also  be  characterized 
by  a  smaller  than  usual  number  of  witnesses  so  that  the  members 
of  this  subcommittee  can  engage  in  thorough  exchanges  on  each  of 
the  covered  topics.  We  will  be  inviting  testimony  from  many  of  the 
Nation's  leading  experts  on  these  topics  and  will  attempt  to  ensure 
that  each  hearing  is  as  philosophically  balanced  as  possible. 

When  these  hearings  are  completed,  I  hope  that  this  panel  will 
have  built  up  a  legislative  record— a  legislative  history— on  the 
equal  rights  amendment  that  will  be  unparalleled. 

I  cannot  resist  calling  attention  to  the  apparent  difference  in  phi- 
losophy this  subcommittee  has  with  our  counterpart  subcommittee 
in  the  House  of  Representatives.  Whereas  our  subcommittee  is 
making  a  good-faith  effort  to  see  that  all  points  of  view  are  reflect- 
ed at  these  hearings  in  a  balanced  manner,  I  would  regrettably 
contrast  this  with  the  House  hearings  where  those  with  reserva- 
tions about  the  ERA  have  to  fight  to  bring  in  even  a  small  fraction 
of  the  witnesses  brought  in  by  the  leadership  of  that  panel.  Where- 
as our  subcommittee  is  attempting,  as  best  as  we  are  able,  to  allow 
both  sides  to  bring  in  an  equal  number  of  witnesses,  the  leadership 
of  the  House  subcommittee  has  been  adamant  in  its  refusal  to 
allow  more  than  2  minority  witnesses  per  14  witnesses  invited  by 
the  majority.  Unfortunately,  this  notion  of  fairness  appears  to  be 
standard  procedure.  This  concerns  me  a  great  deal  because  I  think 
the  ERA  deserves  careful  consideration  by  both  sides  and  not  just 
bv  one 

Before  we  begin  with  the  first  witness  I  wish  to  place  in  the 
record  prepared  statements  of  Chairman  Strom  Thurmond  and 
Senator  Quentin  Burdick. 

[Statements  follow:] 

Prepared  Statement  hy  Senator  Strom  Thurmond 

Mr  Chairman:  I  want  to  commend  you  for  holding  this  the  second  day  of  hearings 
on  Senate  Joint  Resolution  10.  the  proposed  Equal  Rights  Amendment.  From  past 
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experience,  I  know  that  under  your  able  leadership  that  this  hearing  will  provide 
ror^tnr  fairest  possible  presentation  of  the  views  from  both  sides  of  this  important 

As  you  know,  I  cosponsored  the  original  ERA  back  in  1972.  During  the  national 
debate  that  ensued,  many  important  questions  were  raised  concerning  the  possible 
impact  of  this  amendment  on  American  society.  Because  of  these  questions— many 
of  which  remain  unanswered— I  have  decided  to  examine  this  proposal  anew 

From  the  last  hearing  conducted  on  this  resolution,  I  found  the  testimony  present- 
ed to  be  interesting  but  not  very  helpful  in  providing  the  answers  to  some  of  the 
questions  surrounding  this  amendment.  It  is  very  evident  that  the  proponents  are 
not  sure  what  the  legal  effect  of  this  proposal  will  be.  Rather  than  provide  the  an- 
swers so  sorely  needed  by  those  Senators  who  are  undecided  on  this  issue,  those 
speaking  in  favor  of  the  passage  of  the  ERA  simply  taid  that  much  of  what  is  un- 
known about  the  effect  of  the  amendment  will  be  decided  in  the  courts. 

Simply  stated,  I  am  not  pleased  by  such  a  vague  and  open-ended  response.  With 
the  activist  stance  that  much  of  the  Federal  judiciary  has  taken  in  recent  years  the 
response  that  "the  courts  will  ultimately  decide"  raises  the  unfavorable  prospect  of 
nayinf  iud**B  remodel  American  society  on  the  basis  of  an  absolute  stand- 

ard of  judicial  review— one  that  could  allow  for  no  governmental  distinctions  be- 
tween men  and  women. 

I  believe  that  a  proposal  such  as  this  one  could  bring  about  unexpected  and.  per* 
haps,  unwanted  changes  in  our  society  as  we  presently  know  it.  Therefore,  it  is  im- 
perative that  we  as  lawmakers  obtain  the  best  and  most  complete  information  possi- 
ble about  this  proposal.  This  is  the  only  way  that  we  can  make  an  informed  decision 
before  casting  our  votes. 

Mr.  Chairman,  I  sincerely  hope  that  today's  bearing  will  provide  us  with  some  of 
the  information  on  the  effect  of  ratification  that  we  so  badly  need.  Again,  I  thank 
you  for  the  fine  work  that  you  have  done  in  putting  this  hearing  together.  I  look 
forward  to  hearing  the  testimony  to  be  given  today.  ' 

Prepared  Statement  by  Senator  Quentin  N.  Buroick 

Mr.  Chairman,  I  am  pleased  that  you  are  holding  additional  hearings  on  the  pro- 
posed  Equal  Rights  Amendment  to  the  Constitution. 

I  am  a  hearty  supporter  of  this  proposal.  Although  all  of  the  amendments  to  the 
Constitution  are  subject  to  interpretation  by  the  courts,  they  do  look  closely  at  the 
legislative  intent  of  the  various  amendments— iff  it  exists— for  guidance  Therefore 
these  hearings  should  establish  the  legislative  intent  for  the  ERA.  Considering  the 
controversy  around  this  particular  proposed  amendment,  the  more  extensive  the 
OTslative  intent,  the  less  difficulty  the  courts  miy  have  interpreting  it,  and  the  less 
litigation  it  will  spawn.  | 

Three  specific  applications  that  have  been  givin  to  the  ERA  are  causing  concern 

among  my  constituents  in  North  Dakota.  I  belieVe  that  you,  Mr.  Chairman,  are  also 

concerned  about  these  applications.  They  includ*  the  effect  of  the  ERA  on  abortion 

funding,  women  in  the  military,  and  rights  tot  homosexuals.  I  will  discuss  these 

Hi1!!6  ™? entertain  for  *e  subcommittee  what  I  believe  should  be  the  effect 
of  the  ERA  in  these  areas. 

^Fil?tr°f  £  *8  c,ear  from  constitutional  law  under  the  equal  protection  clause, 
that  before  a  charge  of  discrimination  can  be  levied,  one  must  pinpoint  a  classifica- 
tion that  demarcates  two  or  more  different  classes  and  then  treats  those  classes  dif- 
ferently based  on  the  classification. 

Applying  this  well-founded  analysis  to  the  ERA  would  indicate  that  the  ERA 
could  not  be  invoked  unless  some  governmental  action  is  found  which  distinguishes 
between  females  and  males,  and  then  treats  the  two  groups  differently.  It  is  of 
utmost  importance  that  the  classification  be  based  on  sex  and  not  on  some  other 
factor. 

Abortion  funding  is  not  based  on  sex.  It  is  based  on  pregnancy.  Therefore,  the 
ERA  would  not  affect  abortion  funding  one  way  or  the  other.  Funding  for  abortions, 
when  provided,  is  not  given  to  all  women,  it  is  given  to  certain  pregnant  women 
The  Supreme  Court  in  Geduldi#  v.  AUllo.  417  U.S.  484  (1974),  held  that  exclusion  of 
disabilitybased  on  pregnancy  from  an  insurance  system  does  not  discriminate  based 
on  sex.  The  twj  groups  are  pregnant  persons  and  nonpregnant  persons,  not  women 
and  men. 

Similarly,  the  ERA  would  not  affect  the  rights  of  homosexuals  as  Buch.  Again,  ho- 
mosexuality  is  not  a  sex  classification.  Rather,  homosexuality  is  a  distinction  based 
on  sexual  preference.  The  ERA  would  merely  say  that  what  rights  male  homosex- 
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ual»  haw  must  lie  afforded  to  female  homosexuals  as  well,  and  vice  versa.  It  would 
neither  grant  additional,  nor  take  away  existent  rights  for  homomuals. 

Finally  the  question  of  combat  duty  for  women  is  raised.  This,  I  believe,  is  a  le- 
gitimate concern  that  would  be  affected  by  the  ERA.  An  analogy  to  government  em- 
ployment is  appropriate.  The  ERA  would  not  say  that  an  equal  number  of  men  and 
women  have  to  be  employed  in  a  given  agency  or  job  position.  However,  it  would  say 
52?  both Ten  and  women  must  be  equally  considered  for  the  jobs,  a^  b^  s  nct- 
ly  o  n  their  qualifications,  they  get  the  jobs,  promotions  and  salary  benefits.  All  the 

^IS^^1!^^^^^  »  instated,  as  well  as  specific  posi- 
tions^omba?  or  otherwu!e^can  be  baaed  on  factors  legitimate  to  the  common  de- 
fense  and  to  the  special  functions  of  the  military.  If  women  meet  the  conditions, 
then  there  is  no  reason  to  exclude  them.  ,.  . 

In  conclusion,  Mr.  Chairman.  I  firmly  believe  that  the  guarantee  o  equality  be- 
tween the  sexes  should  be  raised  to  a  heightened  constitutional  level  byadopt,ng 
theEqual  Rights  Amendment.  Any  attempts  to  amend  the  currently  proposed  Ian- 
Sage  to  provide  for  specific  concerns  should  be  resisted.  Our  judicial  system,  based 
onlerislative  intent  and  established  constitutional  adjudication,  will  adequately- 
and  to  fact  most  appropriately-handle  the  various  concerns  that  have  already  been 
raised,  as  well  as  those  concerns  about  which  no  one  has  yet  speculated  that  are 
sure  to  be  raised  in  the  future. 

Senator  Hatch.  Ladies  and  gentlemen,  we  have  two  outstanding 
witnesses  before  this  subcommittee  today  who,  1  am  confident,  will 
shed  a  great  deal  of  light  upon  the  impact  of  the  ERA  in  the  area 
of  private  and  parochial  education.  I  very  much  look  forward  to 
their  testimony  here  today.  , 

Our  first  witness  today  will  be  Prof.  Jeremy  Rabkin,  professor  of 
government  at  Cornell  University  and  director  of  the  program  on 
courts  and  public  policy  at  Cornejl.  Professor  Rabkin  has  contribut- 
ed to  many  popular  and  academic  journals  and  is  one  of  the  most 
thoughtful  observers  of  American  education  policy. 

Our  next  witness  after  Professor  Rabkin  will  be  Ms.  Donna  bha- 
lala,  the  former  Assistant  Secretary  of  the  Department  of  Housing 
and  Urban  Development  during  the  Carter  administration.  Ms. 
Shalala  is  currently  the  president  of  Hunter  College  in  New  York 
City,  one  of  the  most  important  schools  in  that  city  s  system.  As 
with  Professor  Rabkin,  she  is  also  widely  recogniial  on  the  issues 
of  educational  policy.  Ms.  Shalala  has  been  a  lected  by  ERA  propo- 
nents on  this  committee  as  their  preferred  witness  on  this  matter. 

This  committee  is  proud  to  have  two  top  experts  testify  before  us 
today,  one  for  and  one  with  some  serious  reservations  about  the 
equal  rights  amendment. 

Professor  Rabkin,  we  will  turn  to  you,  please. 

STATEMENT  OF  JEREMY  A.  RABKIN,  ASSISTANT  PROFESSOR,  DE- 
PARTMENT OF  GOVERNMENT,  AND  DIRECTOR,  PROGRAM  ON 
COURTS  AND  PUBLIC  POLICY,  CORNELL  UNIVERSITY 
Professor  Rabkin.  Thank  you. 

I  be.wve  this  subcommittee  is  performing  a  great  service  to  this 
country  in  attempting  a  careful  assessment  of  the  legal  implicaj 
tions  of  the  equal  rights  amendment.  I  feel  honored  at  being  asked 
to  contribute  to  this  assessment  of  the  legal  imp hcations  of  the 
equal  rights  amendment,  and  I  will  focus  my  remarks  on  the  likely 
effects  of  the  ERA  on  private  education,  a  problem  which  I  think 
has  not  yet  received  the  attention  that  it  deserves. 

Because  the  language  of  the  equal  rights  amendment  is  ad- 
dressed to  the  State  and  Federal  governments,  many  people 
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assume  that  its  effects  will  be  limited  to  public  schools  and  to  State 
universities.  But  I  think  this  view  is  certainly  mistaken.  I  will  try 
in  a  brief  space  here  to  indicate  some  of  the  ways  in  which  the 
equal  njfj»ts  amendment  is  likely  to  impact  on  private  education. 

Title  IX  of  the  Education  Amendments  of  1972  already  prohibits 
sex  discrimination  in  any  education  program  or  activity  receiving 
Federal  financial  assistance.  There  are,  however,  a  number  of  ex- 
ceptions in  title  IX.  Most  importantly,  there  are  a  series  of  excep- 
tions dealing  with  admissions,  which  allow  private  institutions  to 
receive  Federal  funding  and  still  be  single-sex  institutions  up  to  the 
level  and  including  the  level  of  private  colleges.  The  other  excep- 
tion there  is  for  any  school  controlled  by  a  religious  organization  to 
the  extent  that  its  prohibition  on  sex  discrimination  would  not  be 
consistent  with  the  religious  tenets  of  such  organization. 

To  begin  with,;  it  seems  to  me  indisputable  that  the  equal  rights 
amendment  would  prohibit  direct  Federal,  or  for  that  matter, 
direct  State  grants  to  any  single-sex  institution.  In  the  second 
place,  I  think  it  is  very,  very  likely  that  the  equal  rights  amend- 
it  would  prohibit  tax  exemptions  for  single-sex  institutions  and 
.  <eed,  tax  exemptions  for  institutions  that  practice  any  form  of 
sexual  differentiation. 

I  would  have  predicted  that  even  last  year,  and  over  the  past  sev- 
eral j  years  a  number  of  scholars  have  predicted  that.  I  think  you 
can  say  this  with  much  more  confidence*  and  certainty  since  the  de- 
cision of  the  Supreme  Court  in  Bob  Jones  University  v.  United 
States.  In  that  case,  many  of  you  will  recall,  Bob  Jones  University 
was  finally  judged  not  eligible  for  tax  exemption  because  it  has  a 
ban  on  interracial  dating.  This  school  is  integrated,  that  is,  it  does 
accept  black  students*,  but  it  had  this  peripheral  aspect  of  its  policy 
which  was  discriminatory,  and  the  Supreme  Court  held  that  that 
was  enough  for  the  IRS  to  deny  its  tax  exemption. 
tJ*^^  seems1+<)  me  ff  y°u  follow  that  precedent  with  regard  to 
the  ERA,  it  really  is  inescapable  that  not  only  single-sex  schools, 
but  schools  which  maintain  some  kind  of  incidental  differentiation 
or,  if  you  like,  discrimination,  on  the  basis  of  sex  would  also  be  dis- 
qualified from  receiving  tax  exemptions.  That  means,  it  seems  to 
me,  not  only  that,  for  example,  Catholic  seminaries  which  exclude 
women  would  be  ineligible  for  tax  exemptions,  but  Orthodox 
Jewish  schools  which  maintain  separation  in  seating  between  men 
and  women  in  religious  ceremonies  would  on  the  same  reasoning 
be  ineligible  for  tax  exemption. 

Now,  the  significance  of  losing  tax  exemption  is  not  only  that 
you  may,  as  a  school,  have  to  pay  some  taxes  directly;  more  impor- 
tantly, it  is  that  contributions  to  the  school  are  not  tax  deductible. 
And  for  many  schools,  that  means  losing  an  important  source  of 
income.  It  has  been  estimated  that  as  much  as  20  percent  of  the 
income  of  private  elementary  and  secondary  schools  would  be  lost 
to  them  if  they  lost  their  tax-exempt  status.  For  private  colleges 
the  figure  is  undoubtedly  much  higher.  Since  many  private  schools 
are  in  a  financially  precarious  state,  I  think  that  means  for  a  great  N 
many  private  schools,  they  will  either  conform  to  national  stand-  •« 
ards  on  sex,  or  they  will,  perhaps,  be  driven  into  oblivion.  \ 

There  are  lots  of  other  ways,  it  seems  to  me,  in  which  the  equal 
rights  amendment  would  very  much  constrain  private  education. 
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In  Norwood  v.  Harmon,  the  Supreme  Court,  held  that  States  could 
not  provide  textbooks  to  private  schools  practicing  race  discrimina- 
tion These  were  textbooks  loaned  directly  to  the  students,  not  to 
the  schools,  and  they  were  made  available  to  all  the  students  in  the 
State  Again,  if  you  follow  that  precedent,  it  seems  to  me  fairly 
clear  that  schools  which  are  single-sex  or  schools  which  maintain 
some  pattern  of  sexual  differentiation  may  forfeit  PartiCMjatioj i  hi 
State  or  Federal  programs  in  which  some  kind  of  incidental  or  indi- 
rect aid  is  made  available  to  schools. 

It  seems  to  me  even  participation  in  Federal  sti  lent  loan  pro- 
grams would  have  to  be  forfeited  by  schools  that  maintain  some 
kind  of  sexual  distinction.  ,  . 

Let  me,  without  belaboring  the  point  or  multiplying  examples, 
say  as  a  general  matter,  the  effect  of  this  would  be  to  very  much 
isolate  and  in  effect  penalize  a  small  number  of  private  schools 
which  want  to  maintain  a  somewhat  different  educational  pattern 
than  has  now  become  the  norm.  And  I  think  we  should  think  care- 
fully about  whether  we  really  do  want  to  penalize  schools  that  are 
somewhat  different  in  regard  to  the  way  they  treat  men  and 
women  or  boys  and  girls. 

If  you  go  back  tn  title  IX,  the  congressional  prohibition  on  sex 
discrimination  in  education  programs  receiving  Federal  assistance 
Congress  introduced  all  kinds  of  exceptions  there  because  it  did  not 
want  to  have  an  absolutely  blanket,  uniform  rule.  And  it  has  over 
the  years  introduced  amendments  to  that  statute  to  clarify  various 

things  it  did  not  want  covered.  "u.»  Jn  „  fQ;ri,' 

It  seems  to  me  all  of  these  amendments  reflect  what  is  a  fairly 
broad  public  sentiment  that  we  do  not  want  to  treat  sex  discrimi- 
nation in  quite  such  a  rigid  and  unyielding  way  as  race  discrimina- 
tion If  the  ERA  is  ratified,  I  think  it  will  require  that  sex  discrimi- 
nation be  treated  in  the  same  way  as  ace  discrimination,  and  as  I 
say.  I  think  this  really  will  have  considerable  effect  on  What  are 
after  all,  not  a  very  large  number  of  schools  but  still,  a  fair 
number  of  private  schools  that  have  somewhat  different  patterns. 
Thank  you. 

Senator  Hatch.  Thank  you,  Professor. 
[The  following  was  received  for  the  record:] 
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Prepared  Statement  of  Jeremy  A.  Rabkin 

1  beliave  thi*  .ubc^mittae  1.  performing  .  gr.at  ..rvic.  to  th. 
country  t„  attempting  a  croful  aeoeasment  of  th.  l.g.l  impactions  of 
the  Equal  Right.  Am.ndm.nt.  And  I  f..l  honor.d  .t  belnR  Mk..  to 
contribute  to  thi.  aa.ea.ment.  I  wlll  focu.  tm^f  Qn  ^ 
effect,  of  the  E.R.A.  on  priv.t.  eduction.  .  problem  Ch.t  ha.  not  ,.t 
received  the  c.reful  attention  that  I  believe  It  deeervee. 

The  language  of  the  proposed  Equal  Right.  Amendment  i.  .ddr....d  to 
the  .tat.  end  federal  government..  Many  people  therefore  ...urn.  that 
it.  .ffect.  *iU  b.  linit€i  t0  publlc  -chool-  apd  ^  UBlw-ltlM 

thi.  view  i.  c.rt.inly  mi.t.ken.  X„  f.ct.  b.c.ua.  M  publlc  .duca„ 
tionel  institution,  .r.  .lr..dy  .ubJ-ct  to  .t.tutory  prohibition,  on  ..x 
di.cri.in.tion,   private   in.titution.  «y  b.  Hr(  Mrlou.ly  wd 

dir.ctly  affected  by  eh.  E.R.A.  th.n  th.tr  public  counterpart..  Propo- 
nent, of  th.  amendment  «y  wlcom,  .11  eh.  ch„,M  lt  „ould  brlng  e<j 
private  education.  My  own  viW  that  th.  acale  of  th...  ch.nge.  ought 
to  give  us  .o«.  p.u.a.  gut  I.  will  try  to  report  my  .nalyai.  of  th. 
likely  conaequencee  here  a.  impartially  ea  I  can. 

i 

Effect  on  Direct  Subtldlea 
It    is   already   illegal    for  educational    institution,,    to   practice  Sex 
discrimination  if  they  are  recipients  of  direct  federal  grants.  Title 
IX  of  the  Education  Amendments  0f  1972  prohibits  sex  discrimination  in 
"any  education  program  or  activity  receiving  federal  financial  assis- 
tance."     The  language  was  modeled  on  Title  VI  of  the  Civil  Rights  Act 
of  1964.  which  prohibits  discrimination  "on  the  basis  of  race,  color  or 
national  origin"  in  any  federally  funded  program.2    Title  VI  was  under- 
stood at  the  tine  of  its  adoption  to  embody  .  constitutional  requirement 
that  government  not  give  direct  .id  to  racial  diaciimin.tion.    Title  IX 
was  not  conceived  as  implementing  a  constitutional  obligation  in  regard 
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to  flex  discrimination,  however.  Thus,  while  the  prohibition  against 
funding  of  race  discrimination  is  cast  in  absolute  tcnns  in  Title  VI, 
the  prohibition  in  Title  IX  is  subject  to  numerous  exceptions.  By 
conatitutionalizing  an  absolute  prohibition  of  government  involvement  in 
discrimination,  the  Equal  Rights  Amendment  would  effectively  eliminate 
these  exceptions  in  Title  IX. 

At  present,  Title  IX  does  not  apply  to  admissions  decisions  in  any 
elementary  or  secondary  school  (except  for  "institutions  of  vocational 
education")   nor  in  any  private  college.     In  other  words,    it  permits 
private  schools,  up  to  the  level  of  undergraduate  college  training,  to 
operate  as  single-sex  institutions  and  still  remain  eligible  for  federal 
funding.     It  also  exempts  any  school  controlled  by  a  "religious  orga- 
nization"  to   the  extent   that    ita   prohibition  on   sex  discrimination 
"would     not     be     consistent    with     the     religious     taneta     of  such 
organization."    By  contrast,  the  E.R.A.  would  almost  certainly  prohibit 
direct  federal  —  or  for  that  matter,  state  -  grants  to  any  single-sex 
Institution.    Nor  haa  any  commentator  argued  that  it  would  provide  any 
exemption  for  religious  schools. 

As  It  is,  the  Supreme  Court  has  held  that  the  First  Amendment 
prohibits  direct  government  grants  to  any  religious  school  at  the 
elementary  or  secondary  level.3  And  direct  grants  to  nonsectarian 
private  schools  at  this  level  are  not  very  common  or  very  extensive. 
But  the  Supreme  Court  has  allowed  religious  institutions  of  higher 
education  to  receive  substantial  government  assistance*  and  many  of 
these  schools  may  not  be  ablr  to  comply  with  a  requirement  of  absolute 
non-discrimination  or  non-differentiation.  These  colleges,  along  with 
secular  women's  colleges  and  any  schools  that  try  to  maintain  a  fixed 
nexual  ratio  in  their  studenc  body,  may  thus  face  some  painful  financial 
sacrifices  to  retain  their  eatablished  character.  But  this  is  only  the 
beginning  of  the  difficulties  that  the  E.R.A.  la  likely  to  pose  for 
unconventional  private  schools. 
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Effect  on  Tax  Exempt lone 

Apart  fro*  Its  effects  on  direct  eubeldlee,  the  Equal  Right* 
Amendment  My  km  Ita  graataat  Impact  on  private  achoola  through  It* 
implications  for  tax  policy. 

Since  1970  the  Internal  Revenue  Service  haa  been  denying  tax  exeapt 
atatua  to  private  achoola  that  practice  racial  discrimination.  Thie 
policy  wee  Initiated  in  reaponae  to  a  aucceagful  1969  auit  by  civil 
righta  groupa  in  Green  v.  Kennedy  and  aubaequently  affined  by  the  aaae 
three-judge  dlatrlct  court  in  Green  v.  Connelly  in  1971. 5  Aa  thla 
eubcommlttee  is  doubtless  aware,  the  Supreme  Court  emphatically  endorsed 
the  I.R.3.  policy  this  spring  In  Bob  Jonea  University  v.  Regan,6 

Several   aspects   of    the   Court9 s   decision    in   Bob   Jones  deserve 
special  notice.    First,  the  Court  held  that  recognition  as  a  "char it a- 
ble"  organisation  —  one  eligible  for  tax  exeapt  etatus  ~  must  be  with- 
held fro.  institutions  Involved  in  any  activity  that  la  "contrary  to  a 
fundament el  public  policy-"    The  tax  code  need  not  directly  prohibit 
this  activity:     it  does  not  expressly  prohibit  racial  discrimination. 
And  thie  activity  need   not  actually  be   Illegal    in   itself:     no  lsv 
prohibits  Bob  Jones  University  from  maintaining  the  ben  on  interracial 
dating  that  got  it  into  trouble  with  the  IRS.     The  Supreme  Court  held 
that  the  IRS  was  nonetheless  justified  in  revoking  the  tax  exempt  status 
of  Bob  Jones  University  because,  if  it  had  been  a  state  institution, 
constitutional  rulings  would  plainly  have  prohibited  the  school  from 
maintaining  a  ban  on  interracial  dating.    This  was  enought  to  prove,  as 
the  court  saw  it,   that  Bob  Jones  University  was  acting  "contrary  to 
fundamental  public  policy." 

Now  I  think  it  is  indisputable  that  if  the  E.R.A.  Is  added  to  the 
Constitution,  it  will  make  opposition  to  sex  discrimination  a  matter  of 
"fundamental  public  policy."    Following  the  Courts  ruling  in  Bob  Jones, 
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th.n,  lt  .....  in..c.p.bl.  th.t  .U  —  * 

d.«i.d  c.x  .option..  Thu.  th.  E.R.A.  would  not  only  .*.  <U~- 
coll.,..  ln.ll.ibl.  tor  c«  ~*<~.  **  •««  C"h°"<  ~ln"1- 
for  .x«Pl.  -  «nl...  th.y  .d.it  w«.n  for  tr.ining  to  th.  pri..thood. 

Indeed,  admitting  .oplicnt.  of  both  .exea  would  not  b.  .uffici.nt. 
.ccording  to  th.  Bob  dope,  ruling,  unl...  th.  in.titution  i.  obliviou. 
t0  gender  In  .11  It.  .ctlvltl.s.     It  did  not  ..v.  Bob  Jon..  Univ.r.lty. 
.fe.r  all.  th.t  It.  b.n  on  interracial  d.ting  was  r.th.r  lncld.nt.1  to 
»..  basic  educational  progr.m  -  which  was.  It  appear.,  fully  int.grat.d 
after  1976.    Thus  It  ..«..  ine.c.p.ble  th.t  an  Institution  lik.  Y.shlv.h 
University  in  Hew  York,  which  doe.  h.ve  coeducational  programs.  «u.t 
still  forfeit  its  t.x  exemption  if  it  maintains  separata  ...ting  for  men 
and  women  in  religious  .arvlces.    Th.t  this  practice  is  retired  by 
Orthodox  Jewish  tradition  would  be  of  no  relevance  to  the  operation  of 
the  tax  law.    In  the  Bob  Jonea  CMe(  the  Court  emphatically  rej  cted  the 
claim   thst   Bob   Jones   University  had   any    First   Amendment    right  to 
exemption  from  the  IRS  policy  even  though  its  ban  on  internal  dating 
derived  from  the  school's  underst.ndlng  of  Biblical  precepts.    The  Court 
ln3lsted    that    the    government's   ''fundamental .   overriding   Interest  in 
eradicating  racial  discrimination  in  education. . .substantially  outweigh, 
whatever  burden  denl.l  of  t.x  benefits  pl.ces  on  petitioner,  exercise  of 


their  religious  beliefs  M? 


tt  is  tempting  to  regard  these  conclusions  as  simply  too  absurd  or 
too  extreme  for  the  Supreme  Court  to  embrace.  The  Court  would  surely 
try  to  avoid  the  onus  of  ordering  Catholic  seminaries  to  admit  women 
candidates  for  the  priesthood  or  forfeit  their  t.x  exemptions.  And  I 
would  be  the  first  to  .dmit  that  the  Court  has  often  s.crificed  logical 
or  doctrinal  consistency  In  the  past  to  avoid  unpopular  or  unpalatable 
results.  Perhaps  it  *ould  do  so  here,  but  one  cannot  be  at  .11  confi- 
dent of  that.    To  avoid  this  result,  the  Court  would  have  to  denigr.te 
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the  E.R.A.  itaelf  by  maintaining  that  it  had  not,  after  all,  made 
oppoaltion  to  aex  discrimination  auch  a  "fundamental  public  policy"  aa 
oppoaition  to  race  discrimination.  Or  it  would  have  to  repudiate  the 
B°b  Jones  decision  —  which  waa  hailed  on  almost  every  side  as 
expressing  the  evident,  common  sense  of  the  lav. 

The  Court  did  leave  itself  a  possible  escape  hatch  by  resting  its 
decision   in  Bob  Jones  on  a  statutory  interpretation  of  the  tax  code 
rather  than  voicing  direct  constitutional  standards.     This  may  leave 
room  for  Congress  to   rescue  the  Court,   by  amending  the   tax  code  to 
clarify  that  —  the  E.R.A.   notwithstanding  —  the  "fundamental  public 
policy"    against    sex   discrimination    should    not    extend    to  religious 
institutions  or  to  various  other  private  organizations.    Yet  a  Congress 
which  had  recently  recndorsed  the  E.R.A.  might  not  feel  at  all  comfort- 
ably in  enacting  auch  a  disclaimer.    And  I  think  it  is  fair  to  say  that 
many  E.R.A.  proponents  would  lobby  hard  to  defeat  such  an  amendment  tjb 
the  tax  code  —  not  from  any  particular  desire  to  deny  tax  benefits  to 
Catholic  seminaries  or  Orthodox  Jewish  day  schools,  but  from  a  general 
commitment  to  the  notion  that  tax  benefits  should  not  be  available  to 
institutions  practicing  sex  discrimination.     Even  without  ratification 
of  the  E.R.A. ,  the  U.S.  Commission  on  Civil  Rights  urged  as  far  back  as 
1975  that  the  I.R.S.  had  the  authority  and  the  obligation  under  existing 
laws  to  deny  tax  exemptions  to  sexually  discriminatory  school  . 8  Propo- 
nents of  this  view  will  be  greatly  fortified  in  their  conviction  if 
E.R.A.  is  finally  added  to  the  Constitution. 

In  fact,  there  is  already  a  substantial  body  of  precedent  and 
opinion  to  support  the  view  that  tax  exemptions  are  a  form  of  "state 
action"  and  that  the  constitutional  prohibitions  against  discrimination 
by  the  government  must  equally  apply  to  all  recipients  of  governmental 
tax  benefits.  In  the  Bob  Jones  case  the  Court  noted  that  many  of  the 
amicus  briefs    it   received   -«   including   the  one  submitted  by  William 
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Coleman,  who  was  appointed  by  the  Court,  itatlf  —  argued  that,  whatever 
tha  Court's  Interpretation  of  existing  tax  law,  the  "denial  of 
tax-exempt  atatua  la  Independently  required  by  the  equal  protection 
component  of  the  Fifth  Amendment."     Tha  Court's  reliance  on  statutory 

s 

Interpretation  of  the  tax  code  made  It  unneceaaary  for  It  to  reach  the 
constitutional  Issue,  but  fit  did  not  dlapute  the  force  of  the  argument. 
In  fact*   the  Court's  statutory  interpretation  —  which  was  otherwise 

rather  strained  and  unconvincing  In  important  respects  —  seemed  to 

\ 
\ 

reflect  the  Court* a  cpnvict ion  -that  any  other  interpretation  of  the  tax 
code  would  render  it  constitutionally  defective .^^    The  Green  court. 

\  ■ 

which    first    advanced  (this    Interpretation   of    the    tax   code,  stated 

explicitly  that  any  other  approach  would  raise  "grave  constitutional 

issues."11      In    McGlotten    v.    Connelly    another    three    judge  court 

subsequently  provided  e  direct  holding  thet  the  Constitution  forbids  tax 

12 

exempt lone  for  discriminatory  institutions.        The  McGlotten  decision 

was   never   overruled   end    its    ressonlng   has    Indeed   been   cited  with 

approval  by  several  other  courta  and  a  considerable  number  of  scholarly 
13 

coanentatora. 

Even  before  the  recent  decision  in  Bob  Jones  v.   Regan,  aeveral 
commentators  had  already  preducted  that  ratification  of  the  Equal  Rights 

Amendment  would  require  the  withdrawal  of  tax  exemptions  for  single  sex 

14 

schools  and  for  schools  practicing  any  form  of  sex  discrimination. 
After  Bob  Jones,   this  seems  even  more  likely  —  even  for  religious 
institutions. 

Effects  on  Other  Forms  of  Public  Assistance 

Yt  rat,  it  in  worth  nottr.R  that  the  Bob  Jones  case  dealt  not  only 
with  direct  tax  exemptions  but  with  tax  exempt  status  generally. 
Institutions  which  qualify  for  tax  exemptions  under  1501(c)(3)  of  the 
Internal  Revenue  Code  do  not  havf  to  pay  any  form  of  income  tax  them- 

\ 
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■elves.  But  they  also  benefit  Indirectly  from  this  clesslf lcetiou. 
because  it  allows  prlvste  contributors  to  these  Institutions  to  tclce 
deductions  on  their  own  taxes  for  such  contributions  (under  J170).  The 
Bob  Jones  decision,  like  the  IRS  policy  thst  preceded  It.  prohibited 
deductions  for  "charitable"  contributions  to  discriminatory  school,  - 
thus  undermining  the  fundrelslng  capacity  of  these  schools  by  depriving 
would-be  donors  of  a  major  Incentive  for  making  contributions.  The 
E.R.A.  would  certainly  have  the  same  effect  on  single-sex  (or  aexuslly 
discriminstory)  schools  if  It  is  held  to  prohibit  their  own  tax  ex- 
emptions. 

But    tax   subsidies    are    not    the   only    form   of    state  asslstsnce 
threstened  by  the  E.R.A.    In  Norwood  v.  Harrlaon,  tne  Supreme  Court  held 
thst  states  may  not  provide  textbooks  to  prlvste  schools  prsct Icing  race 
discriminstlon.15    The  feet  thst  Che  books  were  loaned  directly  to  the 
students  made  no  difference;  not  did  It  make  any  difference  that  the 
books  were  available  on  the  same  baals  to  sll  students  at  all  schools  In 
the  stste.   Moreover,   the  conotitutlonel  ban  on  psrticlpstion  In  this 
program  wss  extended  to  religious  schools,  without  sny  hesltstlon  or 
qualification.     The   conclualon  again  aeema   Inescapable   that,   if  the 
E.R.A.    is   ratified,    single   sex   prlvste   schools   or   private  schools 
practicing  sny  form  of  sexusl  dlfferentietlon  would  also  hsve  to  forego 
the  benefits  of  auch  progrems.    This  may  affect  a  consldersble  number  of 
private  elementary  and  secondary  schools,  since  msny  ststes  have  adopted 
wrh  textbook  „r  equipment  loan  progrsms  since   1968.  when  the  Supreme 
Court  declared  these  programs  to  be  a  permissible  form  of  stste  aid  to 
sectarian  schools. 

At  institutions  of  higher  educstlon.  state  snd  federal  loan  and 
grant  programs  will  probably  have  to  exclude  students  who  attend  single- 
sex  or  sexually  discriminatory  schools  on  the  n»ne  reasoning.  The 
Department   of   Education    (and    before    1979.    the  Dep,  rtment  of  Heslth. 
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Education  and  Welfare)  has  indeed  maintained  that  if  a  college  tnrolla 

students  who  participate  in  a  federal  student  loan  or  grant  program,  the 

entire  college  and  all  its  activities  must  comply  with  the  federal  law 

prohibiting  sex  discrimination  in  "any  program  or  activity  receiving 

federal  financial  assistance/'    Colleges  that  did  not  want   to  comply 

with  HEW's  elaborate  regulations  on  sex  discrimination  were  told  that 

17 

their  students  could  no  longer  qualify  for  federal  grants  and  loans. 
The  Supreme  Court  has  not  yet  endorsed  this  approach  as  a  proper  inter- 
pretation of  Title  IX  (tha  statute  involved),  but  it  would  certainly 
have  very  great  difficulty  in  disavowing  the  policy  under  the  E.R.A. 

If  loans  to  students  are  threatened,  it  is  hard  to  see  how  loans  to 
singlc-sex  institutions  themselves  can  be  exempt  from  challenge.  Thus 
seems   quite   possible   that   such   institutions  would   be    forced  to 
withdraw  from  special  library  loan  arrangements  with  state  universities 
and  other  Joint  ventures  with  public  institutions*    Nor  is  this  all. 

In  Gllmore  v.  City  of  Montgomery,  the  Supreme  Court  held  that  a 
racially  segregated  private  school  could  not  be  given  special  hours  to 
use  the  playing  fields  in  a  public  park,  because  this  would  constitute 
unconstitutional  state  involvement  with  racial  discrimination.  Under 
the  E.R.A. t  therefore,  it  would  seem  that  private  schools  must  be 
excluded  from  using  any  public  facility  -  using  a  municipal  auditorium 
far  a  graduation  exercise  or  student   concert,   for  example  —  if  the 
school  itself  does  not  observe  approved  standards  of  nondiscrimination 
in  regard  to   sex.     Further   it  would   seem  that  private  organisations 
cannot  maintain  any  link  with  public  schools  or  state  universities  if 
they  fail  to  meet   E.R.A.   standards  of  non-discrimination^.     Thus,  boy 
Bcout  and  girl  scout  troops  may  have  to  be  excluded  from  public  school 
facilities  and  fraternities  and  sororities  banished  from  state  college 
rampuses  (or  at  least  from  college  owned  facilities). 
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Regit* nti tlon  va.  laolatlon: 


The  Moral  Burden  on  Private  Education 


A    few    commentators    have    suggested    that,    despite    Its  apparent 

limitation  to  governmental  activity,   the  Equal  Rights  Amendment  could 

directly  reach  all  schools*  public  and  private.    There  ara  a  few  at rands 

of  constitutional  doctrine  and  a  few  precedenta  that  can  be  Invoked  to 
19 

support  this  claim.  I  think  It  Is  vsry  unlikely,  however,  thst  the 
Supreme  Court  would  give  brosder  resch  to  a  constitutional  ban  on  sex 
dlscrlmlnstlon  thsn  It  has  accorded  to  the  existing  prohibitions  on  rsce 
discrimination  In  the  Fourteenth  snd  the  Fifth  Amendments.  And  the 
Court  has  never  held  thst  racially  dlacrlmlnatory  private  schools  sro 
per  se  unconstitutional* 

If  the  Court's  spprosch  to  rsce  dlscrlmlnstlon  Is  sny  guide, 
however »  the  Equsl  Rights  Amendment  will  Impose  very  considerable 
constraints  on  private  schools.  Schools  that  are  not  prepared  to  forego 
all  forms  of  government  assistance  will  have  to  be  sexually  Integrated. 
This  docs  not  simply  mean  that  single-sex  schools  will  hsve  to  admit 
students  of  the  opposite  sex.  This  probably  means  that  from  kinder- 
garten to  post-graduate  training  all  classes  will  hsve  to  be  sexually 
Integrated  and  all  school-sponsored  activities  as  well:  gym  classes  snd 
athletic  programs,  classes  on  "health"  or  on  "women's  Issues"  or  on 
religion  or  on  fatherhood,  baking  clubs  and  "consciousness-raising" 
groups  nnd  so  on  and  so  on.  Indeed  the  implementing  regulations  for 
Title  IX  suggest  that  even  sexually  differentiating  "dress  codes"  or 
counseling  services  may  be  considered  "sex  discrimination".  I  do  not 
offrr  these  examples  to  caricature  or  denlpratc  the  goal  of  sexual 
equality  and  I  do  not  mean  to  say  the«at  there  is  anything  wrong  with 
running  schools  in  this  way.  The  question  Is  simply  whether  all  educa- 
tional institutions  should  be  pressured  to  conduct  themselves  according 
Co  such  pattcrnu. 
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The  E.R.A.  would  doubtless  permit  many  single-sex  institutions  to 
continue*  along  vlth  many  schools  that  hold  to  traditions!  patterns  of 
sexual  separation  or  differentiation.  But  It  would  place  great  finan- 
cial strain  on  such  schools  and  a  large  number  nay  not  survive.  It  has 
been  estimated,  for  example,  that  loss  of  tax  exempt  status  would  cost 

the  average  rH"-r*  school  (at  the  elementary  and  secondary  level_  over 
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20  percent  of  its  annual  Income.  That  exceeds  the  margin  for  survival 
for  aany  schools  and  those  that  are  able  to  absorb  such  a  loss  will  be 
forced  to  curtail  their  programs  and  limit  access  (by  Increased  tuition 
and/or  reduced  scholarship  aid  provisions).  Private  colleges  may  be 
even  more  hard  hit  and  become  even  leas  accessible  -  those  that  survive. 
And  beyond  all  the  financial  blows,  unconventional  private  schools  and 
colleges  will  suffer  the  stigma  of  public  quarantine,  treated  as  too 
tainted*  in  effect,  for  any  contact  or  cooperation  with  public  institu- 
tions. Those  schools  that  can  still  attract  students  under  these 
conditions  will  surely  be  driven  to  embittered  isolation. 

Now  we  have  done  all  this  to  private  schools  that  persist  in  racial 
discrimination  precisely  to  express  an  unyielding  abhorence  to  racist 
practices.  The  question  again  is  whether  we  want  to  oppose  all  aspects 
of  sexual  separation  or  differentiation  with  equally  uncompromising 
condemnation,  imposing  the  same  financial  penalties  and  the  same  moral 
stigma.  My  own  view  is  that  there  is  something  terribly  wrong  with  a 
constitution  that  puts  the  sexual  xclusiou  of  a  Catholic  seminary  or  a 
traditional  women's  college  on  the  same  plane  with  the  racial  bigotry  of 
a  white  supremacist  "segregation  academy". 

I  will  not  here  attempt  to  argue  the  moral  differences  between  race 
discrimination  and  sexual  exclusion,  however.  I  will  simply  record  my 
strong  impression  that  Americans  now  seem  to  share  this  sense  that 
sexual  differentiation  should  not  be  regarded  with  the  same  Intolerance 
as  discrimination.     Thus  Title  IX,  enacted  within  a  year  of  the 
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original  congressional  submission  of  the  Equal  Rights  Amendment,  ex-\ 
pressed  strong  opposition  to  public  funding  of  sex  discrimination  in 
education,  but  the  general  policy  was  understood  to  require  exceptions 
and  qualifications.  In  addition  to  the  original  statutory  exemptions 
for  religious  schools  and  for  most  kinds  of  single  sex  schools,  Congress 
has  added  numerous  amendments  Co  prevant  dogmatic  applications  of 
general  policy  by  civil  rights  officials.  Congress  has  acted,  for 
example,  to  exempt  school  sponsorship  of  boy  scout  and  girl  scout 
troops,  of  all-female  beauty  prtgcnfco,  of  separate  mother-daughter  and 
father-son  banquets  and  of  social  sororities  and  fraternities.  Most 
joo,  lc  seem  to  want  this  flexibility  even  in  public  schools  and  are 
certainly  prepared  to  tolerate  greater  diversity  along  these  lines  in 
private  education. 

The  Equal  Rights  Amendment  will  almost  certainly  eliminate  such 
flexibility  and  greatly  reduce  such  diversity.  And  this  will  not  he  the 
effect  of  sloppy  draftsmanship  by  its  current  sponsors  or  errant  dogma- 
tism by  its  subsequent  judicial  interpreters.  Many  sincere  and  thought- 
ful people  support  the  Equal  Rights  Amendment  precisely  because  they 
deiiire  the  kinds  of  legal  consciences  I  have  tried  to  sketch  out  in 
this  statement.  Many  people  do  believe  that  opposition  to  sexual 
differentiation,  like  opposition  to  race  discrimination,  must  override 
our  traditional  regard  for  rcllgloua  pluralism  and  educational  diversi- 
ty. The  country  as  a  whole  should  consider  what  this  means,  however, 
before  the  Equal  Rights  Amendment  is  resubmitted  to  the  states. 
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Al    !  Tin  U!\  ,':,,"nl  IURh"  for  Wo"en«"  A"  Vale  L.J.  81(1971)  at  9*7 

c°"ld  ^  ar«ued  that  the  .tnte  ha^fiadTlnvo  ved  ItLu 
ItZlrZ  thnt  «nV°te  edUCat!°n  thr°U8h  "a"10"""  ™<»  accreditation 

S^r;s;rr  ess 

See  40  Fed..  Re^  24128  et  sej.  (June  4.  1975)  or  14  CJ^  106.3  et  sej. 
j  th"    18 '  non-church-related  elementary  and  secondary 

tS^K Shala,a' ,et  118  turn  to  you  -d  ^ 

STA^,M.E„NT  OF  DONNA  E-  SHALALA,  PRESIDENT,  HUNTER 
COLLEGE  OF  THE  CITY  UNIVERSITY  OF  NEW  YORK 

HunLrSr^"  m^int?-  1  am  001,1,8  Shalala'  President  of 
Hunter  College  of  the  City  University  of  New  York.  I  am  h*™ 
today  to  speak  in  favor  of  the  equal  righto  amendment  That 
amendment  would  finally  make  it  ^constitutional toZTany£. 
d.yiduals  equal  nghts  on  account  of  sex  in  any  area  of  government 
action  No  longer  would  women  be  required  to  rely  on tfwnSch. 
work  of  antidiscrimination  laws  to  enforce  their  righto  to  equK- 

SfS^th?  T&1  ?e»tm*y}  n?r  would  they  bea?  the  suSSn«£ 
risk  that  the  claim  for  equality  is  unenforceable  because  the  Gov- 

W,md    °r  because  of  sTe 

In  no  area  of  public  life  is  the  ERA  more  important  than  in  edu- 
SJr*  IVirtua  »y  fyery  aspect  of  education,  Doth  publicum!  pri- 
vate, sex  discrimination  continues  to  exist.  And  I  am  here  todav  tn 

oTZnTlT  ^  6Xtent  °f  that  <^ri"^ 

on  women  and  on  American  society.  F 

n^n^u^u^1  aSce8s.to  education  to  a  woman,  we  clearly 
mobility  °P  °n8  in  ^P10*™^.  ">  income,  and  to 

Discrimination  based  on  sex  in  educational  institutions  creates  a 

pvfl  f  P7bte?,  f0r  female  8tudente  *°*  female  employees^ 
every  level.  While  women  now  have  better  access  to  education 

nSf8"  a"y  by  titIe  IX'  th*y  8ti11  fece  theTea^  burde^f 
TJZg  themselve8  Jn  many  areas.  The  resulting  patterns  are  evi- 
denced  in  the  employment  of  women  in  education,  admissions 
courses  of  study  and  athletics.  Without  a  constitutional I  ameS 
ment,  the  gains  women  have  won  are  vulnerable  to  political  whim 
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Although  title  IX  has  outlawed  discriminatory  practices,  theper- 
cenUge  of  women  enrolled  in  certain  courjes,  particukrly  prog* 
^3  and  graduate  programs  of  study,  still  falls  far  short  of  full 

"irimtne*  ST«>  of  women  in  medical  school  was  26  per- 
cent inlaw  school;  34  percent;  in  dental  school,  17  percent,  and  in 
Urinary  school,  39  peWit.  Women  earned  only  3<T »rcent  of  the 
doctorates  awarded  in  this  country  in  1980. 

The  problems  in  secondary  and  pc«t^ndary  eduction  are 
even  more  severe.  Almost  half  of  all  programs  are  "till  ov^helm- 
inSy  segregated  by  sex,  and  72  percent  of  al  women  in  vocational 
edSKSere  stdl  enrolled  in  predominantiy  fem^e  clerical  pro- 
grams or  in  home  economics  classes.  An  estimated  80  percent  of 
women  currently  working  are  now  concentrated  in  female^ominat- 
ed  o^upaK  which  are  rapidly  declining  or  becoming  obsolete  as 
a  result  of  technological  advances.  ....... 

The  failure  actively  to  recruit  female  student*  into  traditionally 
male  courses  is  sex-based  discrimination  in  recruiting  and  training. 
It  effectively  endorses  and  perpetuates  the  pattern  discrimuia- 
Imn  that  has  kept  women  out  of  high-paying  blue  collar ■  skUled 
craft  iobs.  There  are  particularly  severe  consequences  to  the  widti 
Sdul^cultuVal  biaVthat  math  and  science  are  properly  in  the 
SaleTmaTfn  1981,  only  half  of  the  ^^^/^^ 
pared  to  two-thirds  of  college-bound  boys,  had  completed  4  years  of 
high  school  math.  The  gap  in  enrollments, j  especially  in  advanced 
courses,  persists  despite  the  assistance  of  title  1A. 

W^are  likely  to  stay  substantia^  unrepresented  inj wient* 
ic  and  technical  fields,  i.J  they  are  still  enrofong  in  education  for 
these  fields  in  significantly  smaT  r  numbers  than  are  men.  For  ex- 
amplein im,Z\y  30  percent  of  all  college  graduates  *&»*™g 
in  computer  and  infomation  sciences  were  ^5^25 
women  were  40  percent  of  the  labor  force,  they  held  only  13  per- 
cent  of  the  jobs  in  math,  computer,  and  life  sciences. 

Women  have  historically  been  missing  from  other  expanding 
career  fields,  including  the  physical  sciences^ an&eWf?2L 

The  implications  of  these  statistics  to  the  Nations  future  are 
staggering  At  a  time  when  our  society  is  moving  into  an  advanced 
techholomcal  era  we  need  to  develop  every  citizen's  ability  to  coh- 
SfcSTKXwVdfc^  excto.de  half  the  population  from 

thT^efga?ns  for  women  in  the  important  area  of  athletic  Participa- 
tion are  also  at  risk  today.  The  current  administration  wants  to  se- 
verely limit  title  IX  in  a  way  that  would  virtually  eliminate  athletj 
[cs  from  coverage  by  that  act.  For  women  to  lose  these  gains  would 
deny  aTl  young  women  the  substantial  career  and  health  benefits 
that  come  with  a  full  range  of  physical  education'  Participation 

Mv  own  experience  is  illustrative  of  the  blatant ^  discriminatory 
treatment  of  women  employed  in  education  unti  the  very  recent 
oast  When  I  was  a  graduate  student  in  the  late  sixties,  my  depart- 
ment head  informed  me  that  there  was  to  be  no  financial  ad  for 
ZHe argued  that  his  statistics  demonstrated  that  women .doctor- 
alstudente  do  not  complete  their  degrees,  and  I  had  to  find ^finan- 
cial assistance  from  other  sources  within  the  university  in  order  to 
earn  my  degree.  In  the  eariy  seventies,  when  I  became  an  assistant 
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i  mS**T  001  Chair  of  my  department  counseled 

TnH  wo.,Mneed  n0t  WOr^  80  hard'  gince  the  department  had  never 
and  would  never  grant  a  women  tenure.  %  publications  and 
teaching  record,  wTiich  he  conceded  were  distinguish^  wou"d 

Sh«?  r„°J;?freT^hat8<^r-  1  left  that  institution  to  go  to  an 
other  institution  that  awarded  me  early  tenure.  But  many  other 
women  were  not  so  lucky.  y 

With  such  active  discouragement  and  stereotypic  treatment  of 
nS,  3  Profewional  training,  it  is  not  surprising  that  the 
SSSlrS  WOmen  ******* >  education  £  low*  and 1  many 

SlTi  whT  ?r?  ^tenured  Anfmy  complete  testimony,  Viator! 
has  a  lot  of  statistics  on  the  number  of  tenured  and  untenured 
women  and  male  faculty  members  by  discipline.  "nienurea 

Dr.  Shalala.  Let  me  make  just  a  couple  more  points. 

JS^EfiA  I?tatMtics  on  j1!6  1088  of  role  models  for  young 
women,  leaders  for  all  women,  and  lower  wages  mean  less  job  secu- 

±tf0thJnm^We  ne&J&  fT8-1. ri^hts^mendmenrto  suS 

„J '?  pa/^rn  in  W^er  education  is  not  unique.  Similar  patterns 
a!?  educaton     employment  of  women  in  elementary  ancfsecond. 

At  the  present  time,  the  principal  laws  we  rely  on  to  redress  sex 
discrimination  in  this  comtry  include  title  IX  of  the  St^ 
Amendments  of  1972,  title  Vlf  of  the  1964  Civil  Rights  Act? 
Zn?  1Jmefrndmente  |n  S^te  constitutions  and  thl  14th  aiSnd- 
^ent- What  are  rarely  addressed,  are  the  major  gaps  in  the  cover- 
age  of  all  of  these  laws.  Title  IX's  provision?aj>Sy  only  to  admis- 
sions practices  of  vocational  education,  profeSsUal eduSt 
graduate  higher  education,  and  to  public  under^aduateTS 
WW? t,onal  "Jf^ions.  In  other  words,  the  statute  diTnot  p£ 
t£  ♦rtSeX*based.  Crimination  in  admissions,  whether  a  complete 
bar  to  women  s  enrollment,  or  a  quota,  or  a  demand  for  hurher 
qualifications  in  the  Nation's  elementary  and  secondary  schoo*  in 
private  colleges,  and  even  in  public  colleges,  if  they  have  always  ex- 

thit  im  JSl  Sff     nr  Precludes  a  claim  against  a  school  district 
that  imposes  different  entrance  requirements  on  the  basis  of  sex 
The  primary  weakness  of  title  VII  to  redress  discrimination 
♦*  i   Tally  employed  women  is  the  reluctance  of  Federal 
5,55.      S  examine  university  hiring,  promotion  and  tenure 
procedurea.  While  I  do  not  advocate  a  judiciaf  takeover  of  academic 
decisionmaking,  the  equal  rights  amendment  would  require  closer 
judicial  scrutiny  of  these  procedures,  and  it  would  fo?ce  colleges 
and  universities  to  examine  their  own  policies  and  affirmatively  to 
remove  artificial  barriers  to  women's  employment  and  advance- 
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Only  16  States  have  equal  rights  provision  in  their  constitutions. 
Cases  brought  under  State  ERA's  already  have  demonstrated  to  us 
that  the  Federal  ERA  would  be  an  effective  tool  for  all  women 
seeking  equal  education. 

The  effect  of  the  equal  rights  amendment  on  education  is  really 
quite  simple.  Discrimination  on  account  of  sex  in  education  will  no 
longer  be  possible.  This  means  that  unless  educational  policies  are 
justified  by  principles  of  affirmative  action,  schools  must  treat 
males  and  females  the  BP.me.  The  ERA  will  establish  equality  on  a 
permanent  basis  in  a  way  not  subject  to  the  vagaries  of  administra- 
tion policy.  This  is  important,  since  the  alternative  of  prohibiting 
sex  discrimination  statute-by-statute,  as  Congresswoman  Barbara 
Mikulski  says,  is  a  little  like  eliminating  slavery  plantation  by 

plantation.  , 

The  ERA  will  do  much  more  than  any  statute  to  ensure  enforce- 
ment. Although  title  IX  was  passed  in  1972,  Federal  enforcement 
has  never  been  very  rigorous.  , 

Women  now  face  more  than  neglect  in  governments  enforce- 
ment of  title  IX.  Officials  of  the  current  administration  have 
launched  a  concerted  effort  to  severely  limit  the  scope  and  effec- 
tiveness of  title  IX  by  revising  the  Department  of  Education  s  regu- 
lations enforcing  title  IX,  by  the  Department  of  Education  s  refusal 
to  appeal  an  unfavorable  court  interpretation  of  that  statute,  and 
finally,  by  advocating  the  extremely  narrow  interpretation  in  the 
Department  of  Justice  brief  to  the  Supreme  Court  m  the  Grow  City 

This  administration's  objective  is  to  subject  to  title  IX  only  those 
institutions  that  receive  Federal  funds  earmarked  for  narrowly  de- 
fined specific  educational  programs  and  exclude  from  coverage  in- 
stitutions that  receive  Federal  aid  for  more  general  purposes.  For 
example,  this  administration  has  claimed  that  federally  guaranteed 
school  loan  funds  no  longer  trigger  any  obligation  to  comply  with 
title  IX.  These  moves  represent,  in  my  judgment,  a  clear  strategy 
to  turn  back  the  clock  on  women's  rights  by  reducing  the  number 
of  schools  covered  by  title  CC  and  limiting  educational  opportuni- 
ties and  activities  which  women  are  guaranteed  access  to  by  stat- 

Many  academic  programs,  including  athletics,  will  be  devastated 
by  the  proposed  interpretation  of  title  IX.  For  ti.jse  who  share  the 
view  that  women  are  entitled  to  equality,  the  ERA  would  free  you 
and  your  colleagues  in  the  House  and  members  of  the  executive 
and  legislative  branches  in  most  States  throughout  this  Nation  to 
debate  the  most  cost-effective  ways  to  implement  women is  right ^to 
equality,  not  whether  they  are  entitled  to  such  equality.  That,  I  be- 
lieve, is  what  the  vast  majority  of  you  would  like  to  do  and  what 
the  vast  majority  of  Americans  would  like  you  to  do. 

Thank  you.  ji 

[The  following  was  received  for  the  record:] 
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Prepared  Statment  of  Donna  E,  Shalala 

Good  morning.  I  am  Donna  Shalala,  President  of  Hunter  College  of 
the  City  University  of  New  Vork.  I  .m  here  today  to  apeak  in  favor  of  the 
Equal  Rfehta  Amendment.  That  Amendment  would  finally  make  it 
unconstitutional  to  deny  any  Individual',  equal  rights  on  aceount  of  sex  In 
any  are.  of  government  action.  No  longer  would  women  be  required  to  rely 
on  the  patchwork  of  antl-dfacrlmlnatlon  laws  to  enforce  tin*  rights  to  equal 
opportunity  and  equal  treatment,  nor  would  they  bear  the  substantial  risk 
that  the  claim  for  equality  is  unenforceable,  because  the  government  does 
not  stand  behind  it,  or  Insupportable  because  of  aome  exception  in  the  laws. 

In  no  area  of  public  life  is  the  ERA  more  important  than  in  education, 
in  virtually  every  aspect  of  education,  both  public  and  private,  aex 
domination  continues  to  exist.  Today,  I  .m  here  to  dtocuss  the  extent  of 
that  discrimination  and  its  impact  on  women. 

1  need  not  elaborate  on  the  Importance  of  education  In  determining 
one',  life  opportunities.  By  denying  equal  access  to  education  to  a  woman, 
we  narrow  her  choices  and  options  in  employment,  income  and  mobility. 

THe  ERA  is  central  to  ensuring  women's  equal  right  to  education.  It 
will  provide  women  with  a  permanent  constitutional  basis  to  assert  that  right. 
It  will  provide  an  Important  constitutional  backdrop  to  the  statutes  deafened 
to  ensure  equality  and.  thus,  eliminate  any  necessity  for  such  statutes  to  be 
liberally  construed  to  achieve  equality.  It  will  Insulate  women's  rights  from 
political  pressure,.  It  will  end  effort,  to  repeal  existing  antidiscrimination 
statutes,  to  create  fecial  exception,  to  the  equality  pr|„cfrle  in 
antidiscrimination  statutes,  and  to  limit  the  remedies  or  means  to  enforce 
equality.  Finally,  it  would  free  this  Congress  to  Implement  women's  equality 
In  an  efficacious  and  cost  effective  manner. 

t  Sex  Dbcrlmtaatfen  In  Education 

* *  ,™.te  „„<„,„  _  m  ^  ^  ^ 
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now  have  bettor  access  to  «b<**n  <he*«d  ■*stantlally  by  Title  IX)  they 
still  face  the  heavy  Mirden  of  provlnf  themaeWea  In  many  areas.  The  reaulting 
patterns  are  evident  In  employment  of  women  In  education,  admissions,  eowses 
of  study  and  athletics.  Without  a  constitutional  amendment,  the  gains  women 
have  won  are  vulnerable  to  political  whim. 


Admission  and  Coarse  of  Study  for  Women 

In  Its  1981  report  THi.  IXt  The  Hslf  gH&  Half  Empty  Glass,  the 
National  Advtoory  Council  on  Women's  Educational  Programs  described  some 
of  the  discrimination  that  limits  women's  educational  opportunities.  The 
following  examples  Illustrate  widespread  sex  discriminatory  pollelesi 

-  Because  it  had  few  dormitories  for  women  and  would  not  permit 
them  to  live  off  campus,  the  University  of  North  Carolina  accepted  only  one- 
quarter  of  the  women  who  applied  for  admission  while  admitting  half  of  the 
male  applicants. 

_  At  the  New  York  State  College  of  Agriculture  at  Cornell,  women 
were  requs-ed  to  have  SAT  scores  30  to  40  points  higher  than  those  of  entering 


men. 


-      A  male  wHcant  at  Pcnn  State  was  five  times  more  lkely  to 

be  admitted  than  a  female. 

Although  Title  ...  outlawed  these  particular  discriminatory  practices 
especially  In  professional  and  graduate  programs,  the  percentages  of  women 
enrolled  In  certain  courses  of  study  still  faU  short  of  full  access  to  these 
programs.  In  1980,  the  proportion  of  women  In  medical  school  was  26  percentj 
in  law  school  34  pereentj  In  dental  school  17  percent;  and  In  veterinary  school 
39  percent.  Women  earned  only  30  percent  of  doctorates  awarded  m  1980. 

The  problems  In  secondary  and  postsecondery  education  are  even  more 
severe,  almost  half  of  all  programs  are  still  overwhelmingly  segregated  by 
sex.  Seventy-two  percent  of  aU  women  In  vocr  tlonol  education  In  1978  were 
still  enrolled  In  predominantly  female  clerical  pro  -ams  or  In  home  economics 
classes.  The  percentage  of  women  enrolled  In  training  that  leads  to  higher 
paid  typically  male  *ilb  Is  still  quite  low.  Seventeen  percent  m  agricultural 
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programs,  18%  in  trade  and  industrial  programs,  and  20%  |„  technical 
programs.*  Theae  figures  overstate  the  progress  because  these  broad  Job 
categories  include  predominately  female  trades  such  as,  cosmetology. 

The  importance  of  skill  training  for  women  for  high  paid  Jobs,  usually 
reserved  for  men,  cannot  be  underestimated.  One  half  of  all  women  In  this 
country  work,  and  two-thirds  of  them  work  out  of  economie  necessity.  With 
rising  divorce  rates,  the  economic  cushion  of  a  spouse's  income  con  no  longer 
be  assumed.  As  noted  by  the  National  Advisory  Council  on  Economic 
Opportunity,  "Poverty  amoug  women  is  becoming  one  of  the  most  compelling 
social  facts  of  this  decade.  If  the  proportion  of  the  poor  who  are  In  female- 
headed  families  were  to  increase  at  the  same  rate  as  It  did  from  1956-1977, 
the  poverty  population  would  be  composed  solely  of  women  and  their  children 
in  the  year  2000." 

Occupations  historically  reserved  for  women  are  undergoing  enormous 
change.  An  estimated  80  percent  of  women  currently  working  are  now 
concentrated  in  occupations  which  are  rapidly  declining  or  becoming  obsolete 
as  a  result  of  technological  advances.  Jobs  such  as  bank  teller,  telephone 
operator  and  clerical  worker  are  undergoing  major  changes.  These  changes 
will  result  in  dramatically  fewer  available  Jobs  in  field,  in  which  women  have 
been  concentrated  and  greater  technological  skill  requirements  in  the  remaining 
Jobs.  An  unskilled  woman  will  be  displaced  and  may  become  permanently 
unemployed 

Moreover,  a  variety  of  forces  have  kept  women  out  of  predominate 
"male"  Jobs.  First  and  foremost  is  the  fact  that  many  Jobs  -  e^  plumber, 
electrician,  auto  mechanic  -  are  still  performed  almost  exclusively  by  men 
in  our  society.  Tnls  fact  alone  deters  many  teenage  girl,  from  even  considering 
such  fields,  or  from  employment  even  if  they  have  been  trained.  Just  as 
teenage  glrb  do  not  try  out  for  the  high  school  football  team  or  seek  to  Join 
-  "boys'  only"  school  club  or  extracurricular  activity,  many  do  not  even  enroll 
for  the  nuto  mechanics  course  that  only  boys  take. 

Not  only  are  there  subtle  societal  norms  that  give  young  women  implicit 
messages,  glrb  are  expressly  discouraged  from  pursuing  certain  educational 
opportunities    Discriminatory  counselors  believe  and  tell  glrb  that  "dirty" 
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work  is  not  appropriate  for  them.  Many  counselors  warn  girls  to  avoid  Jobs 
in  which  they  could  face  harrassment  (verbal  and  physical)  rather  than 
counseling  them  how  to  avoid  the  harrassment.  The  result  is  that  those  girls 
who  achieve  academically  deaplte  this  discouragement  are  lfcewlse  excluded 
from  and  discouraged  in  the  Job  market.  Women  are  harrassed  In  many  Job 
environments,  and  many  employers  refuse  to  consider  hWng  females  for  "male" 
Jobs,  such  as  plumbers,  electricians,  etc.) 

The  failure  actively  *°  recuit  female  students  Into  traditionally  male 
courses  is  sex-based  dtocrlmmatlon  trt  recruiting  and  training.  It  effectively 
endorsee  and  perpetuates  the  pattern  of  discrimination  that  has  kept  women 
out  of  hfch-paymg  blue-collar  skilled  craft  Jobs.  The  notion  that  a  girl  should 
be  discouraged  or  not  encouraged  in  acquiring  the  special  skills  demanded  by 
these  changes,  unless  she  herself  exhfclts  an  Intense  desire  to  do  so,  Is 
economically  catastrophic  to  women  and  fails  to  recognize  the  dspth  of  the 

forces  deterring  her. 

Women  are  atoo  discouraged  from  courses  of  study  in  math  and  science 
with  virtually  the  same  force  as  they  are  discouraged  from  skilled  Jobs  and 
vocational  training.  The  stereotype  that  women  are  not  good  at  *>ath  and 
science  Is  still  widely  induced  even  though  these  .are  extremely  important 
areas  of  future  employment.  The  result  of  this  historic  unfair  exclusion  of 
women  from  math  and  the  sciences  has  proven  difficult  to  overcome.*  It  is 
reflected  in  the  counsel  that  girls  receive  as  they  choose  a  course  of  study. 

There  are  severe  consequences  to  the  cultural  bias  that  math  and 
science  are  properly  In  the  male  domain.  In  1981,  only  half  of  college-bound 
girls,  compared  to  two-thirds  of  college-bound  boys,  had  completed  four  years 
of  hfeh  school  math.  The  gap  in  enrollments,  especially  In  advanced  courses, 
persists  despite  the  assistance  of  Title  IX. 

A  study  of  math  enrollments  by  the  Project  on  Equal  Educational  Rights 
of  the  NOW  Legal  Defense  in  Education  Fund  in  113  school  districts  in 
Michigan  in  the  fall  of  1981  confirmed  this  pattern.  Boys  outnumbered  girls 
two  to  one  in  computer  math  couses.  In  one  school  district  the  percentage 
«f  girls  in  computer  math  was  as  low  as  21  percent.  Girls  were  40  percent 
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of  the  students  in  calculus  and  43  percent  of  the  students  In  trigonometry. 
Advanced  science  courses  had  enrollments  as  low  as  19  percent  female. 

This  difference  in  course-taking  b  chiefly  responsible  for  the  lower 
achievement  rate*  of  girls  that  many  studies  have  reported.  While  boys  and 
girls  tend  to  do  equally  well  in  math  at  elementary  school  levels,  girls1  math 
scores  drop  behind  in  junior  high  and  fait  further  behind  at  the  high  school 
and  college  level  The  disparity  between  boys'  and  girls'  scores  disappears, 
however,  when  the  data  are  controlled  for  years  of  math  taken  in  schooL 
These  findings  confirm  that  It  Is  primarily  lack  of  exposure  and  practice  that 
keeps  girls  behind  boys'  achievements  in  math  and  other  technical  studies. 

Hie  problem  of  women's  exclusion  from  math  training  and  their  resultant 
loss  of  opportunity  Is  exacerbated  by  the  fact  that  sex  segregated  schools  at 
the  elementary  and  secondary  level  are  tolerated  under  both  Title  IX  and  the 
equal  protection  clause  of  the  Fourteenth  Amendment  In  1977,  the  U.S. 
Supreme  Court  upheld  on  an  equal  protection  challenge  the  exclusion  of  a 
Philadelphia  girl  from  the  all-male  Central  High,4  one  of  the  city's  two 
academic  high  schools,  and  the  one  with  the  best  reputation  and  the  most 
prestigious  graduates.  1?ie  other  academic  school,  the  all-female  Girls  High, 
was  good  but,  not  quite  on  a  par  with  "Central"  The  apellate  court  ruled 
in  favor  of  "separate  but  equal",  emphasised  that  Central  and  Girls  High  were 
comparable  in  quality,  academic  standing  and  prestige  —  and  Ignored  the 
superior  science  facilities  and  reputation  of  Central  Last  month,  a 
Pennsylvania  state  court  ordered  Central  High  to  admit  girls.  However, 
that  decision  was  based  in  part  on  the  state  Equal  Rights  Amendment.5 

Schools  for  boys  typically  offer  superior  math  and  science  opportunities. 
Girls,  therefore,  are  often  barred  from  entering  programs  In  which  math  and 
science  learning  is  required.  The  evidence  confirms  that  girls,  lice  most 
people,  gain  confidence  in  their  ability  to  perform  a  difficult  task  only  after 
they  havo  tried  it.fl  The  exclusion  from  a  si^erior  program  of  education  can 
be  fatal  to  any  woman's  development  of  interest  and  abilities  in  math  and 
science. 

Judging  from  the  educational  programs  that  prepare  future  professionals 
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in  these  fields,  women  are  likely  to  stay  substantially  underreprescnted  in 
scientific  and  technical  fields.  While  the  trend  has  been  slightly  upward  over 
the  last  decade,  young  women  are  still  enrolling  In  education  for  these  fields 


30  percent  of  all  college  graduates  specializing  in  computer  and  information 
sciences  were  women.  There  have  been  modest  recent  gains,  but  women  are 
still  a  small  minority  in  educational  programs  in  these  fieUfc.  In  1976,  while 
women  were  40  percent  of  the  labor  force,  they  held  only  13  percent  of  the 
Jobs  in  math,  computer  and  life  science.  Women  have  historical^  been  missing 
from  other  expanding  career  fields  as  welL  In  1976,  women  held  only  7.5 
percent  of  the  Jobs  In  the  physical  sciences  and  one  percent  of  the  Jobs  In 
engineering.7 

The  implications  of  these  statistics  for  the  nation's  future  are 
stagger  ii^.  At  a  time  when  our  society  is  moving  Into  an  advanced 
technological  era,  we  need  to  develop  every  citizen's  ability  to  contribute. 
Instead,  half  the  population  is  effectively  excluded  from  these  fields. 

Sports  and  physical  activity  are  another  Important  area  of  student  life 
that  would  be  affected  by  the  equal  rights  amendment  The  strongly  held 
stereotypes  about  women's  athletic  abilities  have  begun  to  be  challenged. 
Tbday  girls  and  women  have  more  opportunity  to  participate  In  athletics 
—  either  for  recreation  or  In  competition  —  than  they  did  before  the  passage 
of  Title  IX.   But  we  have  a  long  way  to  go. 

Title  IX  has  to  date  been  Interpreted  to  require  institutions  to  provide 
a  selection  of  sports  and  a  level  of  competition  that  effectively  accommodate 
the  interests  and  abilities  of  both  sexes.  Women  and  men,  boys  and  girls, 
must  be  provided  comparable  equipment  and  supplies,  travel  and  per  diem 
allowances,  opportunity  to  receive  coaching  and  academic  tutoring,  publicity, 
scheduling  of  game  and  practice  times,  scholarship  aid,  medical,  housing,  and 
dining  facilities.  Since  the  passage  of  Title  IX  the  Increase  In  womens'  and 
girls'  enrollment  in  athletic  programs  reflects  the  active  desire  that  girls  and 
women  had  for  sports  participation  that  was  denied  to  them.  However,  the 
current  data  on  girl's  participation  in  athletics  shows  how  far  we  have  to  go 
before  programs  reflect  full  and  fair  participation  for  woment 


in  significantly  smaller  numbers  than  are  men.    For  example,  In  1980,  only 
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-      Last  year  only  35%kof  the  high  school  varsity  athletes  were  girls. 

In  1980,  the  average  budget  for  a  woman's  athletics  program 
was  16.4%  of  the  total  athletics  budget. 

During  the  1977-78  school  year,  the  averse  Bfe  10  school  athletic 
budget  for  women  was  between  $250,000  at  smaller  schoota  and  $750,000  at 
larger  schools.  In  the  same  year,  however,  the  average  men's  Big  10  athletic 
was  3  million  dollars. 

While  women  still  have  a  long  way  to  go  to  achieve  equality  of 
opportunity  In  athletic  participation,  the  gains  in  athletics  for  women  are  at 
rfc*  today.   The  current  Administration  wants  to  severely  limit  Title  IX  in 
a  way  that  would  virtually  eliminate  athletics  from  coverage  by  that  Act.  ' 
Por  women  to  lose  these  gains  would  not  only  deny  talented  women  careers 
In  athletics.    It  would  deny  aU  young  women  the  health,  welHwing  and 
emotional  and  physical  development  that  comes  with  sports  and  a  fuU  range 
of  physical  education  participation.   It  would  also  guarantee  that  aU  women 
must  continue  to  labor  under  the  stereotype  that  women  are  innately  weak, 
because  as  women  continue  to  be  denied  opportunities  for  physical  development 
and  the  incentives  for  that  development,  the  stereotypes  remain  unchallenged 
and  the  talented  athletic  woman  remains  on  aberration."   Por  girls,  as  much 
as  for  boys,  physical  development  through  athletics  Is  a  crucial  part  of  their 
education.  Today,  we  continue  to  deny  our  girls  and  women  this  access  to  a 
full  education. 

Women's  Employment  In  Education. 

My  own  experience  is  Illustrative  of  the  blatant  discriminatory 
treatment  of  women  employed  in  education  until  the  very  recent  past.  When 
I  was  a  graduate  student  In  the  late  sixties  my  department  head  Informed 
me  that  there  would  be  no  financial  aid  for  me.  He  argued  that  his  statistics 
demonstrated  that  women  doctoral  students  do  not  complete  their  degrees. 
I  had  to  find  financial  assistance  from  other  sources  within  the  university  in 
order  to  earn  my  degree. 

In  the  early  1970's,  when  1  became  assistant  professor  in  another  college 
the  chair  of  my  department  counseled  me  that  1  need  not  work  so  hard  since 
the  department  had  never  and  would  never  grant  a  woman  tenure.  My 
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publications  and  teaching  record,  which  he  conceded  were  distinguished,  would 
make  no  difference  whatsoever.  I  left  that  institution  to  go  to  another 
Institution  that  awarded  me  early  tenure.    Many  other  women  were  not  so 

lucky. 

With  such  reVe  discouragement  and  stereotypic  treatment  of  women 
in  professional  training,  it  Is  fiot  surprising  that  the  number  of  women  teaching 
in  higher  education  is  low  and  many  fewer  of  them  are  tenured.  In  the 
humanities,  women  are  one  third  the  number  of  men  (14,500/42,200),  and  only 
49.8  percent  of  those  women  are  tenured.  By  contrast,  the  percentage  of 
tenured  males  in  the  humanities  is  79  percent.  In  the  category  of  males  aged 
46  or  older,  90.22  percent  of  those  men  are  tenured  in  the  humanities  while, 
of  all  academically-employed  female  PruDa  aged  46  or  over,  only  68.7  percent 
are  tenured.  The  situation  to  similar  in  the  sciences.  The  number  of  women 
teaching  in  the  sciences  is  one  fifth  the  number  of  males  (24,200/157,000), 
and  only  37.8  percent  of  women  as  compared  with  64.6  percent  of  men  are 
tenured.  Of  all  academically-employed  male  PruDs  aged  46  or  older,  87.3 
percent  are  tenured,  while  only  03.4  percent  of  women  in  that  category  are 

tenured. 

The  breakdowns  do  not  change  markedly  for  professors  in  the  younger 
categories.  For  the  humanities,  in  the  age  category  38  to  45  in  which  many 
would  have  become  eligfcle  for  tenure  in  the  last  ten  years,  there  are  17,700 
males  of  whom  73.5  percent  are  tenured,  and  only  5,900  women  of  whom 
45.7  percent  are  tenured.  In  the  sciences,  for  the  age  category  38  to  45, 
there  are  60,800  men  who  are  academically  employed,  and  86.5  percent  of 
them  are  tenured.  Only  41  percent  of  the  9,200  women  employed  in  the 
sciences  are  tenured.  In  the  under  35  category,  many  have  not  yet  come  up 
for  tenure.  The  humanities  employed  men  (4,100)  nearly  twice  as  many  than 
women  (2,500).  Furthermore,  only  21  percent  of  the  men  are  on  nontenure 
tracks  compared  to  32  percent  of  the  women.  In  trie  sciences,  there  are 
31,200  men  under  35  and  7,700  women.  Of  these,  30.4  percent  of  the  men 
are  on  nontenure  tracks  compared  to  40.4  percent  of  the  women.9 

Another   way   to   examine  the  status  of   women's  employment 
opportunities  in  higher  education  is  to  look  at  the  percentage  of  women  on 
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fulMime  instructional  staff  during  the  period  1972  to  1983.  There  have  been 
a  small  gaf  mostly  among  women  In  the  lower  ranks.  Women  lecturers 
increased  by  12%  (from  34.4%  to  47.1%);  woman  Instructors  increased  by  13% 
(39.9%  to  53.3%);  women  assistant  professors  increased  by  12%  (23.8%  to 
35.9%);  and  women  associate  professors  increased  by  5%  (18.5%  to  21.5%). 
But  women  fulH>rofessors  increased  by  only  one  percent  (9.8%  to  10.8%).  In 
all  ranks  combined  the  number  of  women  increased  by  only  five  percent.10 
I  3>eak  from  first-hand  experience  and  observation  when  I  say  that  even  for 
the  last  ten  years,  the  disparities  are  the  product  of  continuing  discrimination 
against  women  in  higher  education  opportunities  and  employment. 

Hie  Impact  of  these  statistics  is  the  loss  of  role  models  for  young 
women  and  leaders  for  all  women  and  lower  wages11  and  less  Job  security 
for  women. 

Hie  pattern  in  higher  education  is  not  unique.  Similar  patterns  are 
found  in  the  employment  of  women  in  elementary  and  secondary  education* 
A  brief  selection  of  the  data  will  illustrate  my  point: 

—  While  seventy  percent  of  classroom  teachers  are  female,  only 
one  percent  of  all  head  administrators  of  schools  are  female.12 

—  Male  classroom  teachers  earn,  on  the  average,  $3,000  more  per 
year  than  do  female  teachers.1** 

—  Ninety-nine  percent  of  school  superintendents  are  male.14 

—  Women  elementary  school  principals  have  decreased  from  fifty- 
five  percent  of  all  such  principals  in  1928  to  eighteen  percent  in  1978.15 

—  Twenty-one  percent  of  all  vocational  education  administrators 
are  women.16 

We  need  the  equal  rights  amendment  to  supplement  the  protections 
afforded  by  Title  VII  to  women  employed  in  educational  Institutions. 
Discrimination  in  professional  employment,  particularly  In  the  granting  of 
academic  promotion  and  tenure  is  the  most  difficult  area  to  chattenge  under 
current  employment  discrimination  law. 
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n.  Hxtsttag  Laws  ProMbtthg  ta  DtooffanlmitlDo  hi  Education 


At  the  present  time,  the  principal  law*  relied  on  to  redress  sex 
discrimination  In  schools  Include  Title  IX  of  the  Education  Amendments  of 
1972,  20  U.S.C.  Sections  Usl-ao,  Title  VII  of  the  1)54  Civil  Rights  Act, 
equal  rights  amendments  in  state  constitutions,  and  the  Fourteenth  Amendment 
to  the  U.8.  Constitution.    All  of  these  provisions  have  major  gaps  In  their 
coverage.   Title  IX  provides  tn)o  person  in  the  United  States  shall,  on  the 
basis  of  sex,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under  any  educational  program  or  activity 
receiving  Federal  financial  assistance."   It  covers  most  areas  of  school  life 
including  admissions,  access  to  courses,  counseling  and  testing,  scholarships 
and  awards,  health  and  Insurance  benefits,  treatment  of  unmarried  atudents 
and  students  who  are  parents,  access  to  housing  and  other  facilities  and 
employment.     Title  IX  has  been  seen  as  the  primary  remedy  for  sex 
discrimination  In  schools  and  is  largely  responsible  for  beginning  the  important 
process  of  chaise  toward  equality  for  women  In  these  aspects  of  education. 

What  are  rarely  addressed  are  the  major  gaps  In  Title  IX's  reach.  Its 
provisions  apply  only  to  the  admissions  practices  of  vocational  education, 
professional  education,  graduate  higher  education  and  to  public  undergraduate 
higher  institutions."  i„  other  words,  the  statute  does  not  prohibit  sex-based 
discrimination  in  admissions  -  whether  a  complete  bar  to  women's  enrollment, 
a  quota,  or  a  demand  for  higher  qualifications  -  in  all  the  nation's  elementary 
and  secondary  schools,  private  colleges,  and  even  public  colleges,  If  they  have 
always  excluded  persons  on  the  basis  of  sex.  These  are  not  minor  exceptions. 
They  go  to  the  heart  of  discrimination  In  education.   Qlrfe  and  women  can 
be  denied  equal  access  with  boys  and  men  to  all  educational  opportunities  at 
certain  Institutions  even  wjth  Title  IX.    The  statute  now  precludes  a  Title 
IX  claim  against  sex-segregated  elementary  and  secondary  schools,  or  against 
a  school  district  that  Imposes  different  entrance  requirements  on  the  basis 
of  sex.18 

Sex  segregation  l»  schools  can  be  extremely  detrimental  to  girls  and 
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boys,  reinforcing  sex  stereotypic  roles  which  artificially  limit  the  options  of 

both.    The  Vorchhelmer  case  showed  Philadefchia  reserving  Its  best  science 

preparation  for  the  boys  who  could  attend  "Central"  -  those  who  could  be 

future  leaders  of  the  nation.™   The  girls  attending  "Girls  High"  presumably 

did  not  need  superior  science  Instruction.  Similarly,  the  all-female  Wlnthrop 

College  in  South  Carolina  was  set  up  to  prepare  women  fori 

.  .  .  stenography,  typewri'  \ig,  telegraphy, 
bookkeeping,  drawing,  .  .  .  designing,  engraving, 
sewing,  dressmaking,  millinery,  art,  needlework, 
cooking,  housekeeping,  and  such  other  industrial  arts 
as  may  be  suitable  to  their  sex  and  conclusive  to 
their  support  and  usefulness.20 

Men  at  thA  companion  state  college,  The  Citadel,  are  prepared  for  careers 
in  engineering  and  the  military.  When  the  University  of  Virginia  at 
Charlottesville  was  reserved  for  men,  great  disparities  between  the  state's 
male  facilities  and  the  female  facilities  were  revealed  In  litigation.21 
The  men's  college  offered  the  hfehest  averse  faculty  salaries  In  the  state. 
The  state  appropriation  per  student  at  the  men's  college  was  more  than  double 
that  at  each  of  the  two  women's  colleges.  Men  had  access  to  sophisticated 
astronomy  and  science  facilities;  women  did  not.  Men  could  take  degrees  In 
astronomy,  Latin-American  studies,  and  nine  foreign  lavages  -  all 
unavailable  to  women.  The  men's  college  offered  a  far  greater  variety  of 
courses  In  almost  every  department,  f>specially  In  government,  astronomy, 
economics,  English,  history,  physics,  geology,  geography,  sociology  and 
anthropology.  In  short,  the  lawyers  showed  in  detail  that  the  state  reserved 
Its  highest-quality  educational  facilities  "For  Men  Only." 

Yet  these  kinds  of  blatant  violations  are  immune  from  attack  under 
Title  fX, 

The  primary  weakness  of  Title  vn  to  redress  discrimination  against 
academically  emptoyed  women  is  the  reluctance  of  federal  judges  to  closely 
examine  university  hiring,  promotion  and  tenure  procedures.  While  I  do  not 
advocate  a  judicial  takeover  of  academic  decision  making,  the  equal  rights 
amendment  would  require  closer  judicial  scrutiny  of  these  procedures.  It 
would  force  colleges  and  universities  to  examine  their  own  policies  end 


1  136 


128  1 


affirmatively  to  remove  artlfleal  barriers  to  women's  employment  and 
advancement 

Other  major  laws  concerning  equality  for  women  in  education  are  statg 

< 

equal  rights  amendments.  Only  sixteen  states22  have  equal  rights  provisions 
in  their  constitutions.  Ttie  cases  under  state  ERAs  demonstrate  that  the 
federal  ERA  will  be  an  effective  tool  for  all  women  seeking  an  equal  education. 

The  United  States  Constitution  as  it  is  presently  interpreted  is  of  only 
limited  utility  to  overcome  sex  discrimination.    Por  example,  the  Supreu. 
Court  did  strfce  down  the  exclusion  of  men  from  a  state  university  nursing 
school,  but  it  did  so  with  a  closely  divided  court.2* 

The  charter  of  Mississippi  University  for  Women  underscores  the  sex 

stereotypic  nature  of  the  school? 

The  purpose  and  aim  of  the  Mississippi  State  College 
for  Women  is  the  moral  and  intellectual 
advancement  of  the  girls  of  the  state  by  the 
maintenance  of  a  first-class  institution  for  their 
education  in  the  arts  and  sciences,  for  their  training 
in  normal  schoo  methods  and  kindergarten,  for  their 
instruction  in  bookkeeping,  photography, 
stenography,  telegrnphy,  and  typewriting,  and  in 
designing,  drawing,  engraving,  and  painting,  and 
their  industrial  application,  and  for  their  instruction 
in  fancy,  general,  and  practical  needlework,  and  in 
such  other  industrial  branches  as  experience,  from 
time  to  time,  shall  suggest  as  necessary  or  prope;' 
to  fit  them  for  the  practical  affairs  of  life.4*4 

This  example  also  serves  to  demonstrate  that  sex  discrimination  is  often  a 

two-edged  sword.    When  men's  opportunities  are  Ignited,  there  is  usually 

accompanying  discrimination  that  limits  women  based  on  cultural  stereotypes 

About  their  abilities.    With  the  Equal  Rights  Amendment,  unless  the  purpose 

of  sex  segregation  is  to  implement  principles  of  affirmative  action  and  to 

create  equal  access  to  full  educational  opportunities,  single  sex  schools  that 

deny  women  access  to  any  educational  facilities  and  teaching  would  be 

outlawed.  Of  course,  in  private  educational  institutions  where  sex  segregation 

serves  specific   reli£<otis  principles  or  purposes,  (ns  distinguished  from 

educational  purposo),  the  equal  rights  amendment  would  not  abrogate*  thr  First 

Amendment  right  to  freedom  of  religion, 
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UL  Thm  Equal  Rights  Amamtawt  Eliminate*  the  Option  of  Dbcrlmlnatkm  cm 
Urn  Baifag  of  Gender  in  Education  and  In  Other  Atom  of  Public  Life 

The  effect  of  the  Equal  Rights  Amendment  on  education  Is  simple. 
The  choice  of  whether  to  discriminate  on  account  of  sex  In  education  will 
no  longer  be  an  option. 

'Rib  means  that  unless  educational  policies  are  justified  by  principles 
of  affirmative  action,  schools  must  treat  males  and  females  the  same.  Every 
legislator,  federal  and  state  executive  and  administrator,  every  educational 
policy-maker,  every  school  board,  every  educator  and  teacher  will  receive 
the  clear  and  final  message  that  discrimination  on  account  of  sex  will  not 
be  permitted.  The  ERA  will  establish  equality  on  a  permanent  basis  in  a 
way  not  subject  to  the  vagaries  of  administration  policy.  This  is  important 
since  the  alternative  of  prohibiting  sex  discrimination  statute  by  statute,  as 
Congresswoman  Barbara  Mfttulski  says,  "is  a  little  lice  eliminating  slavery 
plantation  by  plantation." 


TTie  ERA  will  do  much  more  than  any  statute  to  ensure  enforcement. 
Although  Title  IX  was  passed  in  1972,  It  was  not  fully  enforced  by  the 
government  as  was  contemplated.  For  years,  HEW,  now  the  Department  of 
Education,  failed  to  comply  with  regulatory  requirements  of  prompt  resolution 
of  complaints,  and  compliance  reviews  were  often  incomplete.  In  1974,  a 
lawsuit  was  brought  against  HEW  and  the  Department  of  Labor  for  failure 
to  enforce  laws  prohfcitlng  sex  discrimination  In  schools.  That  suit  resulted  n 
In  an  order  requiring  strict  enforcement  time  frames.25  After  a  contempt 
motion,  the  order  was  reaffirmed  and  strengthened,  but  this  Administration 
is  challenging  it  on  appeal  In  short,  federal  enforcement  of  Title  IX  has 
never  been  rigorous* 

The  RRA  will  provide  a  eonititutlonal  backdrop  to  statutory  provisions 
HgHfnst  sex  discrimination  well  Ihh  constitutional  backdrop  has  much 
'  more  than  symbolic  value.  One  court  has  held  that  women's  rights  under 
Title  IX  are  due  lesser  consideration  and  enforcement  than  rights  guaranteed 
under  Title  VI,  because,  the  court  reasoned,  Title  VI  is  premised  on  the 
Const  Hut  km  while  Title  IX  fa  merely  statutory^ 
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The  ERA  will  also  afford  each  woman  a  right  to  unqualified  equality. 
A  statute,  Ike  Title  IX,  is  the  product  of  political  trade-offs,  and  the  resulting 
statutory  scheme  Is  riddled  with  exceptions  and  limitations  on  remed!es*  With 
the  ERA,  a  woman's  right  to  equality  will  no  longer  be  part  of  the  bargain* 
The  results  Congress  will  no  longer  be  assailed  by  lobbyists  to  minimize 
women's  rights  particularly  in  education* 

Finally,  the  ERA  wiU  blunt  the  initiative  of  those  who  would  reject 
the  equality  principle  and  loek  women  into  second  place  in  education  and 
elsewhere.  I  mentioned  that  Title  IX  was  not  vigorously  enforced  by  prior 
national  administrations  and  that,  fortunately,  individuals  were  able  to  assert 
their  rights  by  private  lawsuits.  Now  women  face  more  than  neglect  In  the 
government's  enforcement  of  Title  IX*  Officials  of  the  current  administration 
have  launched  a  concerted  effort  to  severely  limit  the  scope  and  effectiveness 
of  Title  IX  by  revising  the  Department  of  Education  regulations  enforcing 
Title  IX.  by  the  Department  of  Education's  refusal  to  appeal  an  unfavorable 
court  interpretation  of  that  statute,27  and.  finally,  by  advocating  the  extremely 
narrow  interpretation  L  the  Department  of  Justice  brief  to  the  Supreme 
Court  in  Prove  City  College  v.  Bel],  now  pending. 

TOis  administration's  objective  is  to  subject  to  Title  IX  only  those 
institutions  that  receive  federal  funds  earmarked  for  narrowly  defined 
educational  "programs",  and  to  exclude  from  coverage  Institution  that  receive 
federal  aid  for  more  genera!  purposes.  For  example,  this  administration  has 
claimed  that  federally  guaranteed  school  loan  funds  no  longer  trigger  an 
obligation  to  comply  with  Title  IX.  These  moves  represent  a  clear  -trategy 
to  turn  back  the  clock  on  women's  rights  by  reducing  the  number  of  schools 
covered  by  Title  IX,  am)  limiting  educational  opportunities  and  activities  which 
women  ore  guaranteed  access  to  by  statute.  Many  academic  program^ 
includir^;  athletics,  will  be  hard  hf:  by  the  proposed  Interpretation  of  Title  IX. 

Senators,  the  Equal  Rights  Amendment  would  make  women's  right  to 
equality  no  longer  a  political  football  Por  those  of  you  who  share  the  view 
that  women  are  entitled  to  equality,  the  ERA  would  free  you  and  your 
colleagues  In  the  House,  and  members  of  executive  and  legislative  branches 
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In  most  states  throughout  this  nation,  to  debate  the  most  efficacious  and 
cost  effective  means  to  implement  women's  right  to  equality,  not  whether 
they  are  entitled  to  that  equality.  That,  I  believe,  is  what  the  vast  majority 
of  you  would  Ike  to  do  and  what  the  vast  majority  of  Americans,  would  llu» 
you  to  do. 
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Senator  Hatch.  Thank  you,  Dr.  Shalala. 

Let  me  just  before  we  begin  questions,  I  would  respectfully  ask 
both  witnesses  if  you  could  be  as  directly  responsive  to  questions 
from  members  of  this  subcommittee  as  possible.  What  we  are  at- 
tempting to  do  is  create  an  instructive  legislative  history  on  this 
extermely  important  amendment,  and  I  would  hope  that  we  would 
focus  on  each  issue  in  turn.  Now,  with  only  two  witnesses  today  I 
am  confident  that  there  will  be  more  than  adequate  opportunity 
for  both  of  you  to  make  those  points  which  you  believe  are  the 
most  important  each  question  that  we  ask.  I  would  hope,  however 
that  in  order  to  create  a  useful  legislative  record  on  the  ERA,  we 
will  deal  with  each  issue  in  an  orderly  and  systematic  manner 

Both  of  you  have  emphasized  the  importance  of  title  IX  as  an  ex- 
isting tool  for  combatting  sex  discrimination  at  both  private  and 
public  schools.  Both  of  you,  as  well,  have  pointed  out  the  exceptions' 
that  currently  exist  in  title  IX.  One  of  these  relates  to  the  admis- 
sions policies  of  private  secondary  schools  and  colleges.  Presently 
as  you  know,  title  IX  does  not  require  all  federally  assisted  private 
schools  and  colleges  to  adopt  a  sex-neutral  admissions  policy 

Now,  I  would  like  to  ask  each  of  you  this  morning,  and  we  will 
begin  with  you,  Dr.  Shalala,  this  question.  If  the  ERA  becomes  part 
of  the  Constitution,  would  this  exception  be  permitted?  In  other 
words,  would  the  ERA  require  all  federally  assisted  institutions- 
all  private  schools  and  colleges  receiving  any  form  of  Federal 
funds— to  become  coeducational?  Would  single-sex  schools  and  col- 
leges be  permitted  to  receive  Federal  assistance? 

Dr.  Shalala.  The  answer  is  "No,"  Senator.  There  would  be  an 
exception,  I  believe,  for  the  women's  colleges,  for  example,  which 
demonstrated  that  they  continued  for  the  purposes  of  eliminating 
past  discrimination  and  for  affirmative  action. 

Senator  Hatch.  Would  that  be  the  only  exception? 

PV  Shalala.  That  would  be  the  only  exception  that  I  could 
think  of  Men  s  single-sex  colleges  would  be  eliminated  under  ERA 

Senator  Hatch.  In  other  words,  if  t  understand  you  correctlv, 
you  are  saying  that  the  only  exception  under  the  ERA  would  be  for 
those  single-sex  women's  colleges  that  are  set  up  specifically  for  the 
purpose,  or  that  in  fact  promote  the  purpose  of  eliminating  past 
discrimination. 

Dr.  Shalala.  Exactly. 

Senator  Hatch.  But  all  other  single-sex  institutions  would  either 
be  abolished  or  they  would  lose  their  tax  exemptions  

Dr.  Shalala.  Well,  Senator,  let  me  make  one  more  exception.  I 
assume  we  are  talking  about  educational  institutions,  not  about  re- 
ligious training  institutions. 

Senator  Hatch.  Yes. 

Dr.  Shalala.  As  long  as  we  .  re  talking  about  educational  institu- 
tions, then  my  statement  stands,  that  the  single  exception  would  be 
the  women  s  colleges  who  could  pass  a  strict  review  of  their  goals 
and  programs. 

Senator  Hatch.  In  other  words,  a  religious  school  or  a  school 
sponsored  by  a  religion  that  required  a  single-sex  policy  so  far  as 
education  is  concerned  would  be  abolished  or  lose  its  tax  exempt 
status?  F 

Dr.  Shalala.  Well,  no. 
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Senator  Hatch.  But  you  would  limit  your  exemption  to  schools 
that  teach  exclusively  religion.  What  if  an  institution  also  offered 
regular  academic  courses  and  de^ees? 

Dr.  Shalala.  The  Bob  Jones  decision,  it  seemed  to  me,  distin- 
guished between  religious  institutions  and  educational  institutions 
including  those  essentially  educational  institutions  which  had  some 
religious  purpose.  And  in  the  case  of  Bob  Jones,  while  the  court  did 
not  rompel  the  IRS  to  remove  their  tax  exemption  because  of  racial 
discrimination,  it  did  say  that  the  IRS  could.  I  would  not  expect  the 
court  to  go  beyond  that,  and  that  is  to  give  the  IRS  the  option  in 
the  case  of  sex  discrimination  if  the  ERA  took  place.  The  major  dis- 
tinction would  be  that  single-sex  women's  institutions,  which  pro- 
vided a  justification  based  on  affirmative  action  or  eliminating  pre- 
vious discrimination,  would  be  allowed.  ... 

Senator  Hatch.  Are  you  saying  that  all  male  single-sex  institu- 
tions would  have  to  be  abolished? 

Dr.  Shalala.  That  is  right.  .....  . 

Could  I  say  one  thing  about  those  male  single-sex  institutions,  be- 
cause I  think  it  is  important  that  we  put  on  the  record  how  many 
institutions  that  we  are  talking  about. 

Senator  Hatch.  Surely. 

Dr.  Shalala.  There  are  about,  I  believe,  100  male  single-sex  in- 
stitutions; 90  percent  of  them  are  not  educational  institutions  at 
all,  but  religious  training  institutions  for  priests  or  rabbis.  There 
are  10  private  institutions  in  this  country  that  are  single-sex  for 
men.  Those  are  the  ones  that  would  be  directly  affected  by  .the 
ERA  There  are  two  public  institutions,  VMI  and  the  Citadel.  Since 
the  U  S  military  academies  are  already  integrated,  there  is  noth- 
ing to  demonstrate  that  those  two  institutions  as  public  institutions 
should  not  be  integrated,  and  they  may  well  be,  depending  on  one  s 
interpretation  of  the  Mississippi  case.  So  that  we  are  not  talking 
about  a  very  large  number  ot  institutions  or  a  major  impact  on 
education;  nn  90  percent  of  the  educational  institutions  in  the  coun- 

tr^n  the  case  of  women's  institute  ns,  we  are  talking  about  125,000 
students,  about  I  percent  of  the  total  educational  institutions  in 
this  country.  I  know  a  great  deal  about  the  women  s  colleges  in  this 
country.  In  the  last  2  years,  there  have  been  inaugurations  of  two 
presidents  of  Wellesly  and  Barnard,  and  both  of  them  in  their  in- 
auguration addresses  clearly  laid  out  why  those  institutions  would 
continue  to  exist,  and  the  outlines  of  those  inauguration  addresses 
would  be  the  outlines  that  they  would  provide  in  their  defense  for 
existing  under  an  ERA,  and  I  see  no  significant  problems  with 

^Senator  Hatch.  OK.  Professor  Rabkin,  would  you  care  to  com- 
ment on  these  questions?  , 

Professor  Rabkin.  Yes;  I  am  astonished  by  Dr  Shalala  s  claim 
that  single-sex  institutions  would  be  allowed  to  receive  Jedera 
aid-and  that,  I  think,  is  what  we  are  talking  about  here,  Federal 
aid  and  tax  exemptions,  and  not  whether  they  can  exist  at  all, 
though  I  may  have  misunderstood. 

But  in  any  case   _  . . .  „ 

Senator  Metzknbaum.  Could  you  repeat  that,  Professor  Rabkin/ 
I  did  not  hear  what  you  just  said. 
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ProfesBor iRabkin.  Yes;  I  actually  would  like  some  clarification  of 
what  Dr.  Shalala  was  saying,  It  seems  to  me  the  ERA  will  not  di- 
rectly prohibit  single-sex  institutions  if  they  are  private.  It  seems 
to  me  what  we  are  talking  about  is  State  involvement  with  private 
institutions.  F 

Senator  Hatch.  Would  you  care  to  comment? 

Dr.  Shalala  Mr.  Rabkm's  point  is  fair,  it  seems  to  me,  but  I  just 
do  not  know  of  any  institution  in  the  country  in  which  there  is  not 
public  involvement,  whether  it  is  tax  exemp  ion,  direct  aid,  student 
aid— 1  may  have  missed  one  or  two,  but  basically  

Professor  Rabkin.  But  the  point  is  you  could  continue  your  insti- 
tution and  give  up  your  status. 

Dr.  Shalala.  Yes,  absolutely.  You  are  absolutely  correct,  ves. 

Professor  Rabkin.  OK. 

Dr.  Shalala.  But  since  I  did  not  know  of  any  cases  of  that,  I  did 
not  begin  by  saying  that,  but  he  is  absolutely  correct,  that  an  insti- 
tution that  wanted  to  remain  single  sex,  male  single  sex,  could  give 
up  tax  exemrion,  direct  guaranteed  student  loans,  and  any  other 
public  involvement  or  public  moneys  and  remain  single  sex 

Professor  Rabkin.  Yes;  some  people  have  argued  otherwise,  but  I 
would  agree  with  Dr.  Shalala,  that  the  most  likely  interpretation  is 
that  if  you  are  willing  to  exist  as  a  pariah,  and  as  a  pauper  you 
can  continue  in  your  evil  ways  and  be  a  single-sex  institution,  even 
under  the  ERA. 

What  I  wanted  to  take  issue  with  was  the  claim  that  some  kind 
ot  affirmative  action  principle  will  make  it  all  right  for  all  women's 
colleges  to  continue  to  get  tax-exempt  status  and  other  sorts  of 
%er?me»t  aid.  With  all  due  respect,  I  do  not  think  the  president 
ot  Smith  College  or  Hunter  College  is  in  a  position  to  write  the  leg- 
islative history  of  this  amendment  or  is  in  a  position  to  decree 
what  are  correct  interpretations  of  the  Constitution.  There  is 
simply  no  parallel  doctrine  with  regard  to  race  discrimination.  Nei- 
ther the  Department  of  Education,  the  Justice  Department,  nor 
any  court,  so  far  as  I  am  a*  are,  has  ever  said,  "If  you  want  to  be 
an  all-black  institution  for  affirmative  action  reasons,  that  is  all 
right,  and  you  can  exclude  white  applicants."  There  are,  in  fact 
many  colleges  which  were  founded  decades  ago  as  part  of  segregat- 
ed State  systems  and  were,  to  begin  with,  all  black,  and  the  Feder- 
al Government  is  now  going  to  great  trouble  to  try  to  integrate 
those  institutions,  force  them  not  only  to  admit  whites,  but  to  un- 
dertake various  activities  which  will  make  them  more  attractive  to 
white  students. 

Since  racial  segregation  is  not  allowed  even  for  affirmative 
action  reasons,  I  cannot  understand  what  justification  there  could 
be  for  saying,  Well,  we  will  allow  it  in  the  case  of  sex  discrimina- 
tion, because  some  women  think  it  is  good  for  them."  That  seems 
to  me  to  be  trying  to  have  your  cake  and  eat  it,  too. 

Senator  Hatch.  Dr.  Shalala. 

l  Rl\£HAJ'AJi<A  ,IfJ  may  re8P°nd  to  that,  I  know  of  no  evidence 
that  the  Federal  Government  is  trying  to  integrate  all-black  pri- 
vate institutions  in  this  country.  There  certainly  is  activity  in  rela- 
tionship to  public  black  institutions,  but  I  do  not  have  any  evi- 
dence -and  maybe  Mr.  Rabkin  has  it— that  as  Government  policy 
we  are  trying  to  integrate  private  black  institutions  in  this  coun- 
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try.  And  I  think  then?  is  some  history  with  those  black  institutions 
that  would  be  helpful. 

My  'point  about  the  women's  colleges  could  be  expanded.  1  nave 
argued  that  it  would  be  possible  for  them  under  the  ERA  to  contin- 
ue their\ingle-sex  admissions  policy  if  they  could  make  a  case  that 
they  were\making  a  positive  contribution  to  overcoming  the  effects 
of  discrimination  and  promoting  sex  equality.  The  alternative  for 
them  would  be  to  stay  as  women's  colleges,  but  to  admit  men;  that 
is  to  say  that  men  are  also  welcome  to  come  to  those  institutions.  A 
number  of  the  women's  colleges  in  this  country  do  have  men  on 
their  campuses  for  programs  or  as  part  of  a  sharing  operation. 
That  would  be  another  alternative. 

Senator  Metzenbaum.  Dr.  Shalala,  I  am  disturbed,  and  I  am 
frank  to  admit  it.  The  disturbance  arises  from  the  fact  that  I  am 
opposed  to  discrimination,  whether  it  is  women  discriminating 
against  men,  or  men  against  women,  or  blacks  against  whites,  or 
whites  against  blacks  or  pinks,  or  whatever  the  case  may  be.  And 
vou  advance  a  rather  intriguing  judicial  concept  that  I  think  Dr. 
Rabkin  is  addressing,  and  you  answered  by  saying,  "I  know  of  no 
instance  of  any  effort  on  the  part  of  Government  to  integrate  black 
schools." 

Dr.  Shalala.  Private  schools. 

Senator  Metzenbaum.  Private  schools.  But  that  does  not  seem  to 
me  to  be  the  real  issue.  The  real  concern  that  I  have  is  what  judi- 
cial precedent  do  you  find  for  saying  that  it  is  OK  for  women's 
schools  to  discriminate,  but  not  for  men's  schools  to  discriminate, 
and  further,  that  if  all  women's  schools  were  established  to  elimi- 
nate past  discrimination— I  would  guess  that  not  many  schools  that 
have  been  opened  in  recent  years  would  fit  into  that  category,  but 
if  a  college  was  established  150  years  ago  for  that  purpose,  that 
would  justify  the  present-day  discrimination.  And  I  must  tell  you 
that,  as  you  well  know,  I  am  a  strong  supporter  of  ERA,  but  I  am 
not  sure  that  I  follow  this  legal  approach  of  yours.  I  have  special 
regard  for  you  since  you  are  a  former  Clevelander,  and  anybody 
who  comes  from  Cleveland  has  a  special  warmth  in  my  heart,  and 
we  take  pride  in  your  accomplishments,  but  that  does  not  mean  I 
have  to  agree  with  you  if  I  am  not  sure  you  are  right. 

Dr.  Shalala.  Fair  enough,  Senator. 

Senator  Hatch.  Dr.  Shalala,  how  do  you  distinguish  between  all 
women  schools  based  upon  affirmative  action  precepts  and  all 
women's  schools  which  are  not?  I  think  this  goes  along  with  Sena- 
tor Metzenbaum's  question. 

Senator  Metzenbaum.  Yes. 

Senator  Hatch.  Who  makes  those  determinations? 

Dr.  Shalala.  Well,  I  think  the  court  would  end  up  making  that 
determination. 

Senator  Hatch.  So  we  are  going  to  let  the  courts  determine 
which  schools  can  receive  Government  aid? 

Dr.  Shalala.  Senator,  since  I  am  not  a  lawyer,  let  me  end  on 
this  point  1  said  that  there  was  a  possibility  that  if  the  women  s 
colleges— that  one  way  the  women's  colleges  could  remain  as 
women's  colleges  is  it  they  could  demonstrate  that  they  were 
making  a  positive  contribution  to  overcoming  the  effects  of  discrim- 
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!r„aii°?^I?at  tfe>r°  W"8  "  P0fl?ibi,ity  that  under  those  narrow  guide- 
lines, they  could  remain  single  sex  and  still  get  public  aid 

It  I  remember  correctly  in  my  reading  of  the  Mississippi  case,  in 
Mtasuaiom  University  for  Women  v.  Hogan,  the  Court  did  say  that 
you  coutf  have  affirmative  action  as  a  justification  for  sex  stgrega- 
tion,  but  only  on  a  narrow   * 

thSight0r  11134  WaS  in  B  CaSC  invo1^^  Pubh'c  schools, 

Dr.  Shalala  The  other  thing  is  that  there  would  be  time  limita- 
Jl^lTf  WhS  Lam  jesting  under  the  ERA  is  that  for  a 
period  of  time  until  there  was,  in  fact,  demonstrated  equality,  for 
affirmative  action  purposes,  if  an  institution  or  a  program  demon- 
strated  that  t  was  there  for  the  purposes  of  overcomVg  paTdS- 
crimination,  it  could  exist  for  that  period  of  time  \ 

Senator  Metzenbaum.  Dr.  Shalala,  I  want  the  Supreme.Court  to 
understand-and  I  assume  that  we  will  pass  ERA  this  year,  it  win 
be  ratified  this  year,  and  it  will  be  to  the  Supreme  Court\within 
the  following  year-that  this  strong  advocate  of  ERA  is  not Vt  aB 
inagreement  with  the  suggestion  that  it  is  justifiable  for  women's 
Sft£,S  t0  d^f,n"nate  and  JE  P™1  8  801100,8  not  to  b«  PermitteTto 
crSa'tioi6*  W0Uld  n0t  jU8tify  or  iW*"? 

rtfHJ?  Hatch  Senator,  would  you  be  willing  to  write  that  into\ 
the  law  itself,  so  ihat  there  is  no  question  about  it?  ' 

JS^S  MTTZEi!iB^UM;J,,lat  rea11?  wou,d  not  *><>ther  me,  and  I 
cou Id  not  really  beheye  that  women's  organizations,  who  are  obvi- 
ously the  strongest  advocates  of  this  legislation,  would  attempt  to 
preserve  the  right  to  discriminate  in  contradistinction  to  their  op- 
position  to  men  s  schools,  or  nonmen's  schools,  nongeneric  school! 

ftSTWy  \u  "h,^  ******  fr0m  y°ur  Simony,  3 
from  the  facts,  that  they  do  at  the  present  time.  That  is  bother- 
some to  me. 

Dr.  Shalala.  Senator,  my  point  was  only  to  overcome  the  effects 
of  past  discrimination. 

^  Senator  Metzenbaum.  How  do  you  prove  that?  How  do  you  prove 

Senator  Hatch.  That  is  my  question,  as  well.  Let  me  ask  a  differ- 
ent question  along  the  same  lines  that  might  clarify  it.  You  make 
clear  that  programs  of  affirmative  action  which  provide  prefer- 
ences to  women  would  be  exempt  under  the  ERA.  Now,  I  would 
Jfc  K°u  t  e,«borate  on  that.  For  instance,  I  thought  that  you  said 

nVfe^?  ^  pretending  the  ERA  was  unqualified  equality. 

Dr.  ohalala.  That  is  correct. 

Senator  Hatch.  Now  you  seem  to.  be  qualifying  hat  equality  al- 
ready, or  d(  1  misunderstand?  4  ' 
Dr.  Shaj  \la.  I  made  only  one  qualification. 

Senator  Jatch.  And  that  is  that  single  female  sex  schools  

Dr.  oha^ai.\.  Or  programs. 

Senato   Haicm  [continuing).  Or  programs  that  are  designed  to  " 
overcum  <•  the  effects  of  past  discrimination.  These  would  be  permit- 
ted, and  then  only  for  a  reasonable  period  of  time. 

Dr.  Smalala.  For  a  period  of  time,  yes. 

Senator  Hatch.  But  all  other  schools  would  be  abolished. 

Dr.  Shalala.  Yes. 


Q     U  mi:,  <>  it,  ,„ 
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YeTlSr  Sn  We  do  not  mean  to  be  ignoring  you  Go  ahead. 

Profeawr  Rabkin.  I  still  want  to  take  issue  with  Dr.  Shalala  s  ac- 
counf  olThis  I  do  not  know  of  any  judicial  P^ente  m  the  race 
area  which  support  this  interpretation.  And  furthermore,  I  don  t 
^  the  o^int  of  Sr.  Shalala's  compromise  suggestion,  which  is  that, 
w^ll  finT  we  can  have  women*  colleges  which  will  just  admit 
£me  men  on  the  side.  Now  it  seems  ta .me  if  you want  to  have  a 
women's  college,  you  want  it  to  retain  its  character  

Stor  Hatch  But  it  would  still  be  known  as  a  women  s  college, 

8hprofe^sor  Rabkin.  Right,  and  I  do  not  understand  how  that  could 

^Senator  Hatch.  Under  ERA,  you  are  saying?   

P>Sfe^r  Rabkin.  In  real  life,  unless  you  admit  men  on  .some 
kind  ^restrictive  basis.  That  is,  you  say,  we  want  primarily  to 
he  a  women's  college  but  we  will  have  some  men.  Therefore,  we 
will  se^  Sfde  20%reent  of  the  places,  30  percent,  10  Percent,  what- 
ever it  may  be.  Once  you  throw  open  admissions  to  everybody,  I  do 
not  see  how  you i  can  claim  that  it  is  still  a  women's  college  except 
by  saving  I  Hornehow  in  spirit  still  a  women's  college,  although 
k  ^completely  coeducational.  At  that  point,  it  might  even  be  dw- 
criminato^  to  Jy  it  is  in  spirit  more  partial  to  halfof  the  students 

thSn«htor0tM^ENBAUM  That  is  just  a  name.  Whether  it  was 
cauTa"woS 

cepting  men  as  well  as  women,  then  I  think  the  name  would  be 

q^rXs^  Fine,  Senator.  But  at  that  point  it  seems  to 
me itfaS  a  women's  college.  And  I  believe  Dr.  Shalala  s  suggest 
Hon  was  that  one  could  somehow  compromise  this  and  admit  some 
men*  nd that would  be  enough  to  qualify  you  for  State  aid  under 
the  ERA  And  I  do  not  think  that  is  true.  1  think  you  would  have 

t0£nXtt  "  Metzenbaum 

soThat*  e  have  it  on  the  record,  are  you  basically  saying ,  that  we 
«hould  do  awav  with  all  s  ngle-sex  colleges  under  the  ERAMhat  is 
what  I  inte^pretod  you  to  sly,  that  there  should  be  no  distinctions 

^Senator^ZENBAUM.  That  would  be  my  attitude,  that  if  you  are 
gohtg  to  eliminate  discrimination,  you,  eliminate  it  Now  I  do  not 
Uriw  anv  better  justification  for  men's  colleges  than  there  is  for 
wonTen"syconegesU  single-sex  colleges.  I  can  unde^nd.^e 
Snction  with  respert  to  religious  institutions,  but  I  do  have 
greardSulty  in  preserving  the  right  of  women's  co  leges  to  keep 
out  mei u  Swne  of  tnem  are  pretty  nice  people.  [Laughter.] 
Dr  Shalala.  A  lot  of  them,  Senator. 

Senator  Hatch  Let  me  go  to  another  question,  because  we  coul. 
s  Jnd  a°l  da?™  hat,  I  suppose.  Let  me  discuss  another  important 
ex1eii?on  in  Utle  IX  Titled  presently  exempts  any  school  cpn- 
tmUed by  a  religious  organization  to  the  extent  that  the  prohibi- 
ten on  4  dS^^  would  be  inconsistent  with  its  religious 
tenets  Would  this  exception  continue  to  be  constitutional  if  the 
ERA  is  ratified,  Dr.  Shalala?  ^ 
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,  Pf-  5HAIALA.  !  lh,nk  that  in  *****  the  Court  was  very  care- 
ful to  distinguish  between  educational  institutions  and  religious  in- 
stitutions, and  single-sex  seminaries  would  be  allowed;  religious  ac- 
tivities that  discriminated  within  institutions  would  be  allowed,  but 
that  educational  institutions  sponsored  by  religion  would  not  be 
able  to  get  Government  aid. 

Now  they  would  not  be  compelled  to  lose  tax  exemption  accord- 
ing to  the  Bob  Jones  decision,  but  they  would  not  be  able  to  cet 
Government  aid  under  the  ERA.  g 

Senator  Hatch.  Dr.  Rabkin? 

Professor  Rabkin.  I  disagree  with  that.  First  of  all,  I  think  it  is 

S^hfAn*?  df?18*™  that  this  «  not  up  to  Congress  or 
the  IRS:  that  the  Constitution  itself,  under  the  ERA,  the  ERA  as 
part  of  it,  would  require  that  you  deny  tax-exempt  status  to  single- 
sex  institutions.  That  is  one.  Second,  I  think  Dr  Shalala  really  is 
not  accurate  in  saying  that  the  Bob  Jones  decision  makes  a  big  dis- 
tinction between  educational  institutions  which  happen  to  be  reli- 
gious and  religious  institutions  which  happen  to  be  educational. 

benator  Hatch.  Well,  all  religious  institutions  happen  to  be  edu- 
cational, don  t  they? 

Professor  Rabkin.  Exactly. 

Senator  Hatch.  Hebrew  .universities,  seminaries-I  do  not  see 
how  you  make  the  distinction? 

Professor  I.  bkin.  Exactly.  I  do  not  either,  .and  I  do  not  think  the 
court  was  making  any  effort  to  make  that  distinction 

Senator  Hatch.  If  the  Court  allowed  the  IRS  to  remove  Bob 
Jones  tax  exemption,  notwithstanding  the  exception  in  title  IX  for 
religious  institutions,  what  do  you  think  would  happen  if  the  ERA 
was  ratified  thus  raising  the  issue  of  sex  to  the  same  suspect  classi- 
fication level  as  race?  ^ 

*uP/°fe!f0rAPAB«irl  Right  1  d0  not  think  there  is  any  question 
that  under  the  ERA,  institutions  which  maintain  any  kind  of  reli- 
gious practice  that  distinguishes  between  the  sexes,  those  institu- 
tions would  have  to  lose  their  tax  exemption,  I  really  do  not  think 
there  can  be  question  on  that. 

Senator  Hatch.  Do  you  agree  with  that,  Dr.  Shalala? 

Dr.  Shalala.  I  agree  with  that,  but  I  do  not  agree  that  seminar- 
ies would  be  covered  under  that.  I  believe  thr  Ul  amendment 
would  prevail  in  this  case. 

Senator  Hatch  You  believe  that  seminaries  wo-  id  not  be  cov- 

er!LU^er  lue  ER/±  But>  S?ator  T8°ngas.  when  ne  was  here,  as- 
serted that  the  courts  would  have  to  balance  the  first  amendment 
issue  and  the  ERA  issue.  Do  you  agree  with  that7 
Dr.  Shalala.  Yes. 

Senator  Hatch.  Do  you  agree  with  the  general  rule  of  constitu- 
tional interpretation,  that  the  last  amendment  in  time  would  tend 
to  be  the  controlling  amendment? 

Dr.  Shalala.  No. 

Senator  Hatch.  You  would  not  agree;  with  that  as  a  matter  of 
constitutional  interpretation? 
Dr.  Shalala.  I  think  the  first  amendment  would  prevail  in  this 

Senator  Hatch.  How  would  you  distinguish  the  first  amendment 
issues  in  this  question  from  those  involved  in  the  Bob  Jones  case? 
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Professor  Rabkin.  Could  I—  . 

Senator  Hatch.  Sure,  Dr.  Rabkin.  Go  ahead. 

•  Rabkin.  This  is  why  I  think  it  is  important  to4  remem- 
ber that  we  are  not  talking  about  a  direct  prohibition  against .  this 
mstitution  operating  at  all.  I  believe  what  we  are  talking  about  is 
u^le^esUon  ca*n  they ^retaij >  ^exemption  ™ 
other  kinds  of  government  benefits.  OK.  If  that  is  tne  way  you 
frame  the  quest  ion-and  I  agree  with  the  previous  formu  atior  by 
Senator  Tsongas,  that  the  courts  would  be  balancing  first  amend- 
ment°Lims to Religious  liberty  against  the  need  to  preserve  sexual 
3ity-if  you  do  this  balancing,  and  what  you  are  balancing  u. 
on  the  one  hand,  this  overriding  constitutional  requirement  that 
we  not  in  any  way  give  any  kind  of  government  banefite  to  sex  d»- 
criminaSon,  and  on  the  other  hanS,  the  institution  is  interested 
not  directly  in  practicing  its  religion  but  just  in  regaining  some  goy- 
enWent  benefit,  I  think  almost  every  time  the  Court  has  generally 
dedded  the  way  it  did  in  Bob  Jones,  which  is,  "Too  bad.  If  you  have 
this  kind  of  religion  which  offends  our  constitutional  principles  re- 
garding sexual  equality,  if  that  is  your  rel.gon,  we,  may  let  you 
oractice  it,  but  we  will  not  allow  you  to  be  subsidized. 

Senator  Hatch.  That  is  basically  what  the  Bob  Jones  case  says. 

Go  ahead,  Dr.  Shalala.  ,  ...  ... 

D>  Shalala.  Senator,  it  seems  to  me  that  if  you  believe  that, 
you  have  to  believe  that  churches,  synagogues  other  kinds  of  jnstj- 
tutions  in  this  society  that  practice  discrimination  for  religious  pur- 
poses would  also  lose  their  tax  exemption.  And  they  do  not.  I  mean, 

^naAA^^^  of  the  genuine  Questions,  Dr. 

eSS^SSS  the?  will  or  will  not.  The  IrAJs  abso  ute  in  ite 
lamruaee.  It  means  that  the  issue  of  sex  would  be  elevated  to  the 
level  of  a  suspect  classification;  we  only  have  three  suspect  classifi- 
cations underronstitutional  law  right  now-race,  religion,  and  na- 
tional origin  If  you  create  a  fourth,  virtually  any  distinction  based 
on  sex  would  be  stricken  down  as  unronshtutional. 

You  do  not  disagree  with  that,  do  you,  Dr.  Rabkin? 

Professor  Rabkin.  Well,  the  one  qualification  I  would  add  is  that 
on  the  face  discrimination  side,  the  courts  do  seem  ^.distinguish 
between  educational  institutions  and  other  ^jnds  of  mstituUons. 
Thev  have  not  said  that  actual  churches  should  be  denied  tax  ex- 
emption Tf  they  practice  race  discrimination.  They  have  not  gone 
that  far  though  I  am  not  sure  anyone  has  ever  tried  to  bring  such  a 
challenge-I  mean  to  the  tax  exemption  of  racially  discriminatory 
churche?  But  courts  have  said  religious. schools  should  be  denied 
tax  exemption  if  they  practice  race  discrimination.  Now,  I  am  not 
sure  whXr  the  Supreme  Court  really  intends  to  ™ke  hat  dis- 
tinction between  churches  and  schools,  or  *hy  they  would.  They 
mav  think  that  education  is  much  more  important  and  is,  m  a  way, 
much  more  public,  even  if  it  happens  to  ^  a  Private  school  If  you 
Assume  that  this  will  be  carried  Jnto  the  ERA— and  Ithink  that  w 
a  plausible  assumption-then  you  are  not  ta  king  about  churches 
ner  se  losing  their  tax-exempt  status,  but  just  church  schools.  But 
K  eadTseems  to  me  a  considerable  threat  to  religious .activity, 
since  it  seems  to  me  it  is  very  important  to  most  organized  reli- 
gions to  maintain  certain  kirds  of  educational  institutions. 
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Dr.  Shalala  But  the  key,  Senator,  is  whether  you  believe  that 
the  Court  would  consider  a  single-sex  seminary  to  be  covered  under 
the  first  amendment,  or  whether  it  would  see  it  as  an  educational 
institution.  In  my  judgment,  it  would  see  it  as  an  organization  of 
religion  rather  than  an  educational  institution. 

for^ure°r  HaTCH<  Wel1,  1  hope  you  are  right«  but  nobody  can  say 

Dr.  Shalala,  have  you  been  affiliated  with  the  NOW  Legal  De- 
fense Fund?  6 
Dr.  Shalala.  No. 

Senator  Hatch  You  have  not  been.  Well,  let  me  read  a  NOW 
resolution  which  I  think  touches  on  this  issue.  It  says: 

i  Jj^Jl5ht  °f  the  e"8,av«nent  °f  body  and  mind,  which  the  church  historically  has 
imposed  on  women,  we  demand  that  the  seminaries  (a)  immediately  stop  and  rep" 

tSJ^JEFSS*    °i  r  £  ™P™P*™\  doctrine;  (b)  initiate  women's 

studies  courses  which  cut  through  the  traditional  male  religious  mvtholoav  to 
expose  church  and  other  social  forces  denying  women  their  baskhumKbffi  (2 
actively  recruit  employ  and  justly  promote  women  theologians  and  other  staff  in' al 

Do  you  agree  or  disagree  with  that? 

Dr.  Shalala.  Well,  Senator,  I  do  not  think  that  my  personal 
view  on  religion  and  the  integration  of  religious  institutions  is  rele- 
vant to  a  hearing  on  the  ERA  in  education.  1  do  not  think  the  ERA 
covers  the  NOW  statement,  or  their  views  on  whether  the  Catholic 
Church-and  I  happen  to  be  a  Catholic-ought  to  allow  women  to 
5?Jne8,£'  01\  whether  ^ere  ought  to  be  women  rabbis  in  the  Or- 
thodox Church.  I  mean,  I  happen  to  very  much  want  my  chu.ch  to 
make  women  priests,  but  I  just  do  not  think  it  has  anything  to  do 
with  educational  policy  in  this  country. 

Senator  Hatch.  Let  me  go  back  to  the  Bob  Jones  case  in  some 
more  detail. 

Following  the  Court's  decision  in  Bob  Jones,  would  as  Professor 
lions?"  8Ugge8tS'      sinK1e-sex  institutions  be  denied  tax  exemp- 

Dr.  Shalala.  What  the  court  said  in  Bob  Jones  is  that  the  IRS 
can,  but  is  not  compelled  to,  remove  tax  exemption  for  educational 
institutions  that  discriminate  on  the  basis  of  race.  I  would  expect 
the  court  to  do  no  more  and  no  less  than  that  on  the  subject  of  sex 
But  I  keep  wanting  to  repeat  that  we  ought  to  be  very  precise 
about  what  the  case  said,  because  the  court  did  not  mandate— it 
was  short  of  a  mandate,  for  the  removal  of  tax  exemption.  It 
simply  gave  the  option  to  the  IRS   F 

Senator  Hatch.  So,  the  IRS  could  remove  the  tax  exemption  at 
their  discretion. 

Dr.  Shalala.  Yes. 

Senator  Hatch.  In  any  case. 

Dr.  Shalala.  Yes. 

Senator  Hatch.  Dr.  Rabkin. 

Professor  Rabkin.  I  do  not  think  that  is  an  accurate  character- 
}f^Pn:  'tis  true  that  the  court  did  not  go  the  last  step  and  say, 
This  is  absolutely  required  by  the  Constitution,  whatever  Congress 
may  say  about  it.  But  it  went  to  very  great  lengths  to  attribute  to 
Congress  an  intention  which  was  by  no  means  obvious  as  having 
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been  congressional  intention,  and  it  did  so.  I  think,  rather  open ly 
for  the  reason  that  it  regarded  this  as  being  required  by ^GoMfc- 
tution,  and  therefore,  something  which  could  be  attributed  to  Con- 

me  just  add  one  other  thing  to  your  previous 
^effect  on  private  institutions.  I  think  you  are  talking,  in  the 
ihbjSm  case,  not  about  a  single-race  institution,  but  an  mstitu- 
Uon  which  has  a  fairly  peripheral I  policy  that  is 
tory,  and  that  seems  to  me  the  thing  which  is  mart ^striking abuut 
the  case  and  most  alarming  about  its  implications  for  the  ERA  It 
dels  s^m  to  m^you  are  not  simply  talking  about  single*ex  insti- 
tSTontbut  institutions  which  maintain  some  kind  of  sexual  policy, 
even  if  it  is  in  a  fairly  peripheral  aspect  of  the  school's  operaUonJ 
give  the  example  at  the  beginning  of  an  orthodox  Jewish  school 
that  has  some  kind  of  religious  service  in  which  men  and  women 
are  separated.  It  seems  to  me  under  the  Bob  Jones  case,  that  would 
be  enough  for  that  school  to  lose  its  tax  exemption,  even  if  it  is  a 
coed  school  in  all  other  respects.  ......  r% 

&£to?  Hatch.  The  chaTman  of  the  full  <J™**J! 
would  like  to  put  something  in  the  record,  and  then  1  am  going  to 
turn  to  Senator  DeConcini,  the  ranking  minority  member,  as  soon 
as  Senator  Thurmond  is  through.  , 

The  Chairman.  Thank  you,  Mr.  Chairman.  Mr  Chairman,  1  ask 
unanimous  consent  that  my  opening  statement  follow  yours  in  the 
record,  if  there  is  no  objection.  . «^  • 

Senator  Hat™.  Without  objection,  we  will  put  that  in  the 

rCThe  Chairman.  Now,  1  have  some  questions  for  Dr.  Shatala,  and 
Prof.  Jeremy  Rabkin,  and  if  you  would  answer  these  for  the  record, 

^sTnator^ATCH^  submit  those  to  you  in  writing,  and  if  we 

could I  have  your  answers  as  soon  as  possible,  we  would  appreciate 

11  The  Chairman.  We  have  a  hearing  on  the  Korean  plane ,  that 
was  shot  down,  and  I  will  have  to  go  to  tnat,  but  I  want  to  thank 
you  for  your  appearance  here,  and  we  appreciate  the  answers  for 
the  record. 

Thank  you,  Mr.  Chairman. 

Senator  Hatch.  Thank  you. 

Senator  DeConcini?  f    ,  ...  ■ 

Senator  DeConcini.  Mr.  Chairman,  thank  you  for  letting  me  in- 
tervene at  this  time.  1  have  a  statement  submitted  or  the ,  record 
and  I  also  have  some  questions,  Mr.  Chairman,  that  I  would  like  to 
submit  to  the  witnesses,  if  they  would  be  so  kind  as  to  answer 

1  Senator  Hatch.  Without  objection,  we  will  submit  those  ques- 
tions, as  well, 
jp.epared  statement  follows: | 

J'RKPAHKII  StATKMKNT  OF  SENATOR  IlENNlH  DkCoNCINI 

I  „,„,.,,,  ;ik(.  to  thank  Chairman  Hatch  for  railing  this  hearing  on  th<<  Kqual 
Riihte  "m«^nt.  and  I  wdeomo  today's  witnos^.  Dunn  Shalala  and  Joromy 

»  The  f|iirst;ci  w  find  nnswrrr  bn<m  <m  |»W  I*'11 

151 


l'i.'i 

Rabkin  I  trust  that  May's  hearings  will  u0  a  long  way  in  alleviating  the  concerns 
ol  many  about  the  impact  of  the  Kquul  Rights  Amendment. 

W'th,out  a.do"bt'  the  ERA  '?  one  of  ^e  most  important  pieces  of  legislation  pend- 
ing before  this  Confess.  As  I  have  said  before,  I  urge  my  colleagues  in  both  the 
House  and  the  .senate  to  support  the  very  crucial  goal  of  obtaining  a  constitutional 
guarantee  <,t  an  equality  of  rights. 

Existing  laws  fall  far  short  of  ensuring  women  equal  rights  in  our  society  The 
fact  that  women,  who  now  make  up  42.4%  of  this  country's  workforce,  only  make 
:*  •*  «"r  every  $1  a  man  earns  is  cause  enough  for  change.  But  more  intrinsically,  it 
is  our  longstanding  belief  m  America  that  quality  of  opportunity  is  the  foundation 
of  our  Constitution  and  Declaration  of  Independence. 

This  Administration  has  given  lip  service  to  a  statutes-statute  approach  to  en- 
suring equal  rights  for  women  Such  an  approach  is  grossly  inadequate.  Even  more 
elhng  is  the  fact  that  this  Administration's  inaction  in  this  arena  speaks  louder 
thun  (t  public  declarations. 

The  hqual  Rights  Amendment  is  essential  if  we  are  to  establish  a  coherent  na- 
tional standard  for  the  elimination  of  discrimination  based  u^jon  sex.  Today's  focus 
on  education  at  this  hearing  will  be  further  evidence  that  the  ERA  will  fulfill  the 
true  meaning  of  democ-icy  and  equal  opportunity. 

Senator  DeConcini.  Mr.  Chairman,  I  want  the  record  to  show 
that  I,  as  one  cosponsor  of  the  equal  rights  amendment,  appreciate 
the  time  that  you  have  put  in  and  your  willingness  to  examine 
both  sides  of  this  issue,  in  the  detailed  fashion  that  you  have  done 
This  hearing  and  other  hearings  that  are  coming  up  are  occurring 
because  oi  your  sense  of  fairness,  and  I  appreciate  that,  even 
though  we  may  disagree  on  the  actual  issues. 

Mr.  Chairman,  1  also  am  going  to  attend  the  briefing  on  the  inci- 
dent with  the  Korean  Airlines  plane  and  the  Soviet  Union.  I 
wonder  if  it  might  not  be  wise  to  recess  this  hearing  for  an  hour  so 
that  the  chairman  could  also  attend,  unless  he  has  other  plans  I 
hate  to  put  these  witnesses  to  that  inconvenience,  but  I  feel  that  it 
is  paramount  that  we  have  this  briefing.  I  am  going  to  have  to 
excuse  myself  if  the  hearing  continues. 

Senator  Hatch.  I  would  be  happy  to  accommodate  our  ranking 
minority  member.  My  only  problem  is  that  I  have  got  to  be  at  a 
meeting  at  about  11:45,  and  if  I  do  not  continue,  we  will  not  be  able 
to  complete  these  hearings.  I  will  try  and  finish  this  up.  Let  me 
just  ask  a  couple  more  questions. 

Dr.  Shalala,  Professor  Rabkin  asserts  that  the  ERA  would  not 
only  make  single-sex  colleges  ineligible  for  tax  exemptions,  but  also 
other  religious  institutions  as  well  which  adopt  policies  that  distin- 
guish between  men  and  women.  Do  you  agree  with  his  assertion  in 
this  case.' 

Dr.  Shalala.  Yes,  as  long  as  they  are  educational  institutions.  I 
think  we  just  answered  that. 

Senator  Hatvh  Under  the  KRA,  would  it  be  constitutional  for 
reoVrnl  or  State  laws  to  allow  charitable  tax  deductions  to  be 
taken  for  private  contributions  to  single-sex  private  educational  in- 
stitutions'7 

Dr.  Shalala.  I  guuss  the  answer  is  "No,"  Senator 
Senator  Hatch  Do  you  agree,  Professor  Rabkin? 
Professor  Rahkin  Yes. 

Senator  1  Iatch.  You  both  agree  on  both  of  those  points. 

Professor  Rabkin,  apart  from  Catholic  educational  institutions 
aie  there  any  other  religious  educational  .nstitutions  which  prac- 
tice policies  minting  to  the  sexes  which  may  not  pass  constitutional 
muster  undet  the  equal  rights  amendment7 
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Professor  Rabkin.  I  should  think  a  lot  of  them,  but  I  do  not  claim 
to  te  aHxpert  on  religious  sociology  or  the  religious  practices  of 

10  nlw"hTrega°re?  lot  of  fundamentalist  churches  which  have  set 
up  Bible  Sis,  and  that  they  have  some  furly  t^tional  ideas 
about  when  it  is  proper  to  have  mixture  between  the  sexes  and 
when  itis  not  and  I  think  probably  a  lot  of  their  schools  wou  Id  be 
SaHfTed  from  tax  exemption  if  they  continued  their  traditional 
pattern  which  They  understand  to  be  religiously  required.  Similar- 
K r  th?^  are  at  leLt  some  Orthodox  Jewish  schools  which  think 
vou  St  to  maintain  very  strict  separation  between  the  sexes,  not 
merely in  religious  service!  but  in  all  kinds  of  situations.  I  suppose 
they  would  be  in  some  jeopardy,  too. 

public  activities,  or  did  not  want  it. 

Professor  Rabkin.  Yes;  I  think  that  means,  again,  as  long  as  they 
are  S  to  be  pariahs,  sort  of  outcases,  which  are  branded  as 
contrary  to  public  policy  and  therefore  cannot  hm  HMjni- 
rect  remote  contact  with  public  policy.  Financially,  t  might  be 
EtbSEte  them  to  continue,  and  it  might  not  be,  but  it  is  putting 

not  want  to  associate  myself  with  the  word  pariah  for  institu- 
tes m  this  country  that  intend  to  be  primarily  or  completely  pn- 
vX  and  do  not  wish  to  participate  in  Government  programs  or  get 
Gove— "aid  of  any  find.  I  think  it  is  ^S^SXS^S 
Constitution,  and  they  ought  to  be  able  to  &***3E£^M 
Professor  Rabkin.  But  we  are  talking  about  n^tuXxtb«iks 

S^C™*!  like  various  other ^rts  £ *~* 
benefits.  And  they  are  being  denied  them.  Th^na^p^tgci°'dn 
"You  absolutely  may  not  participate  because  you  are  not  clean 

"T5  Shalaka.  No;  they  are  being  denied  ^em  becau^theydte- 
criminate  on  the  basis  of  race  or  sex,  in  the  case  if  the  ERA  passes, 
Suse  those  are  national  policies  that  we  consider  so  overriding 
iha?  the  Government  ought  not,  to  provide  funding  in  any  way  if  an 

institution  chooses  to   ... 

Senator  Hatch.  As  a  differentiation  based  on  sex. 

^natrXciibI0Seee,yNow,  under  the  equal  righto  amendment, 
Dr  ShahUa  would  it  be  permissible  for  the  Government  to  provide 
"xtbooks  «r  other  educational  supplies  to  private  schools  of  a 

8inDtsHXA^TCtextbooks,  conceptually,  are  in  my  judgment  no 
diff erent  than  guaranteed  student  loans,  tax  exemption,  any  kind 
of  aid.  Subsidies  are  subsidies.  ... 

Senator  Hatch.  Do  you  agree  with  thai,  Professor  Rabkin.' 

Professor  Rabkin.  Ych. 
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Senator  Hatch.  Under  the  equal  rights  amendment,  Dr.  Shalala, 
would  it  be  permissible  for  the  Government  to  provide  scholarship 
assistance  or  any  other  form  of  educational  loan  assistance  to  a 
student  attending  a  single-sex  educational  institution? 

Dr.  Shalala.  Only  with  the  exception  that  I  provided  in  terms  of 
women  s  colleges  that  could  demonstrate  affirmative  action  or 
eliminating  past  discrimination. 

Senator  Hatch.  But  that  would  be  the  only  exeention9 

Dr.  Shalala.  That  would  be  the  only  one. 

Senator  Hatch.  Do  you  agree  with  that,  Dr.  Rabkin? 

Professor  Rabkin.  Well,  again,  I  do  not  agree  with  the  exception 

Senator  Hatch.  You  think  there  are  no  exceptions. 

Professor  Rabkin.  I  think  there  would  be  no  exceptions. 

Senator  Hatch.  But  Dr.  Shalala  agrees  with  you,  except  for  that 
one  exception:  women  s  colleges  practicing  some  sort  of  affirmative 
action  principle. 

Let  me  ask  you  this,  Dr.  Rabkin.  You  make  the  point  that  under 
the  equal  rights  amendment,  it  would  not  be  merely  the  admission 
iwlicies  of  private  schools  which  might  be  subject  to  review  or  scru- 
tiny, but  a  wide  variety  of  policies  unrelated  to  admissions,  as  oc- 
curred in  the  Bob  Jones  University  case. 

Professor  Rabkin.  Yes. 

Senator  Hatch.  Could  you  elaborate  on  this  point? 

Professor  Rabkin.  Well,  I  will  just  repeat  that  in  the  Bob  Jones 
case,  they  were  denied  tax  exemption  for  a  fairly  incidental  asiect 
of  their  program.  It  was  quite  offensive— I  think  almost  everyone 
in  the  country  considers  it  to  be  highly  offensive  to  maintain  this 
kind  of  ban  on  interracial  dating,  but  it  was  hardly  a  fundamental 
aspect  of  their  program.  And  I  have  been  told  by  people  who  know 
something  about  Bob  Jones  that  it  is  extremely  incidental,  because 
as  it  happens,  they  have  virtually  a  ban  on  any  kind  of  dating. 

Now,  if  you  just  think  about  possible  analogies,  it  seems  to  me 
that  some  very  peripheral  aspect  of  a  school's  program  could  be 
considered  sex  discrimination.  Let  me  give  you  an  example.  The 
Education  Department,  previously,  the  Department  of  Health,  Edu- 
cation, and  Welfare,  considered  that  dress  codes  could  be  instances 
of  sex  discrimination  if  they  required— and  this  will  sound  like 
mockery,  but  it  is  not;  I  really  am  reporting  this  faithfully-  if  they 
required  women  to  wear  dresses,  but  not  men;  if  they  required  men 
to.  wt*a[.  V*8'  but  not  women.  Well  I  can  imagine  lots  of  schools 
which  think,   Yes,  let  us  have  a  certain  dress  code.  Let  us  main- 
.  tain  a  cet tain  sense  of  decorum  here."  It  may  be  rather  oldfash- 
loned,  but  again,  it  seems  that  that  is  a  fairly  peripheral  aspect  of 
a  school  s  program.  It  might  in  every  other  respect  make  no  dis- 
tinction between  men  and  women,  but  it  has  this  dress  code  whicfi 
does,  and  it  seems  to  me,  after  the  Bob  Jones  case,  the  likely  result 
is  that  that  school  will  have  to  forfeit  its  tax  exemption,  and  will 
have  to  forfeit  any  other  kind  of  indirect  subsidy. 

You  are  potentially  talking  about  very  far-reaching  regulation  of 
the  way  private  schools  operate.  Kvery  Catholic  elementary  school, 
for  example,  seems  to  maintain  a  discriminatory  dress  cade  -skirts 
tar  girls,  you  know,  and  not  for  boys  and  they  till  would  therefore 
be  affected  bv  the  KK A 
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Senator  Hatch.  The  California  Commission  on  ERA  had  this  to 
88  i :  "If  the  absolute  approach  advocated  in  the  Yale i  article  --that 
is  he  Emerson  article,  1  toke  it-"were  applied  to  the  ERA  by  the 
Supreme  Court,  hair  lengths  could  not  be  regulated  in  only  one  sex 
in  the  public  schools." 

Do  vou  both  agree  with  that  statement.'        ...  , 

Dr  Shalala.1  think  that  the  ERA  does  say  that  both  sexes  have 
to  be  treated  the  same,  that  one  could  not  do  one  thing  for  one  sex 
and  another  thing  for  another. 

Senator  Hatch.  So,  hair  length  could  not  be  regulated,  unless  it 
was  regulated  as  to  both  sexes.  „  ,  „   _  „  

Dr  Rabkin,  at  our  opening  day  of  hearings,  Professor  Berns 
argued  that  Wellesley  College  would  be  in  the  same  legal  and  con- 
stitutional position  under  the  ERA  as  Bob  Jones  University  under 
present  law.  Now,  would  you  disagree  with  his  statement  on  that? 

Professor  Rabkin.  Oh,  on  the  contrary.  I  most  emphatically 
agree.  That  is  my  main  point. 

Senator  Hatch.  Do  you  agree,  Dr.  Shalala.' 

Dr.  Shalala.  No.  it      „  . .  j. 

Senator  Hatch.  You  do  not  agree  on  that.  How  would  you  distin- 
guish that  in  this  case? 

Dr  Shalala.  Would  you  repeat  the  question.  Senator.' 

Senator  Hatch.  The  question  was  a  recitation  of  what  Prof. 
Walter  Berns  said  on  the  opening  day  of  hearings  on  the  hKA.  Me 
argued  that  in  effect,  Wellesley  College  would  be  in  the  same  legal 
and  constitutional  position  under  the  ERA  as  Bob  Jones  Universi- 

ty'Dr.  Shalala.  Senator,  as  I  indicated,  I  believe  that  there  would 

be  an  exception  for  single-sex  female  institutions  

Senator  Hatch.  Bj|t  only  that  one  exception. 

S^nator^ATCH^And  you  think  Wellesley  would  fit  within  that 

eXDrPts£ALALA.  As  far  as  I  know,  Wellesley  allows  interracial 
dating,  intersex  dating,  and  all  of  those  things-the  last  time  I  was , 
there? 

Senator  Hatch.  But  it  does  not  allow  men  into  the  university. 
Dr.  Shalala.  No;  it  does  not,  though  it  does  have  some  coopera- 
tive programs  which  allow  men. 
Senator  Hatch.  And  I  might  add,  it  receives  public  assistance, 

too. 

Dr.  Shalala.  Yes.  ... 
Senator  Hatch.  So,  it  does  not  allow  men  in,  it  receives  public 

assistance? 

Dr.  Shalala.  That  is  correct. 

Senator  Hatch.  Why  wouldn't  Dr.  Berns  statement  be  correct, 

Dr  Shalala.  Because,  as  I  have  indicated,  if  Wellesley  demon- 
strated-and  this  would  be  closely  scrutinizedTthat  it  had  a  pro- 
gram at  that  institution  to  eliminate  past  discrimination,  I  believe 
that  that  would  b  •  an  exclpTSdD. 
Senator  Hatch.  Just  atyogfam,  and  that  would  allow  it  to — 
Dr.  Shalala.  No;  in  the  use  of  the  term  "program,  I  am  talking 
iiliotit  the  entire  institution. 
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Senator  Hatch  The  overall  program  of  the  institution  is  de- 
signed to  overcome  evidence  of  past  discrimination. 
Dr.  Shalala.  Yes. 

Senator  Hatch.  Then  Wellesley  would  be  able  to  continue  as  an 
all  womens  college. 

goals  Shalala    or  a  P6"00"  of  time  in  which  they  continued  those 

Senator  Hatch.  And  once  those  goals  were  accomplished,  then 
Wellesley  would  ha-  e  to  become  a  coeducational  institution. 
Dr.  Shalala.  Yes. 

Senator  Hatch.  As  well  as  all  other  women's  institutions  in  the 
same  category.  WHJ 
Dr.  Shalala.  Yes. 
Senator  Hatch.  Dr.  Rabkin. 

Professor  Rabkin.  I  have  said  before  I  think  that  is  fanciful,  and 
l  want  to  elaborate  on  why  this  seems  to  me  a  very  unreliable  sort 
of  argument.  * 

Dr.  Shalala  says,  "Well,  this  will  be  permitted,  but  only  with 
close  scrutiny,  and  it  will  only  be  permitted  as  long  as  it  is  neces- 
sary. 

Senator  Hatch.  And  only  in  girls*  or  women's  schools. 

Professor  Rabkin.  That  is  riglit,  and  only  for  women.  Now,  if  you 
stop  to  think  about  this,  what  is  gojag  to  be  scrutinized?  Wellesley 
says:   We  think  it  is  good  for  ujMt  to  have  a  single-sex  institu- 
tion of  the  kind  that  we  are,  which  is  the  good  kind,  and  it  is  good 
for  women.   How  can  you  scrutinize  that?  I  mean,  maybe  it  is  good 
for  women,  maybe  it  is  bad  for  women.  I  do  not  know.  I  just  do  not 
see  what  are  the  facts  there,  what  is  the  relation  there,  what  is  the 
history  there  which  could  possibly  be  scrutinized.  And  in  the  same 
way,  Dr.  Shalala  says:  "Well,  this  will  only  be  permitted  as  long  as 
it  is  serving  this  purpose,"  because  at  some  point,  the  courts  will  be 
able  to  turn  around  and  say:  "Sorry,  Wellesley,  your  time  is  up. 
Now  you  have  got  to  be  co-ed."  And  it  is  very  hard  to  understand 
how  the  courts  are  going  to  decide  that:  "Yes,  this  has  been  lone 
enough,  because  now  •  •  V  What?  What  exactly  has  been  served' 
What  exactly  has  been  achieved?  When  will  they  know  that?  It 
seems  tome  fairly  clear  on  the  face  of  it  that  all  that  is  being  ex- 
pressed here  is  an  ideological  sentiment,  which  incidentally,  I  do 
not  disagree  withrthat  is  to  say,  I  am  perfectly  happy  with  the 
claim  that  women  s  colleges  are  very  good  for  women.  Maybe  they 
are.  And  maybe  men  s  colleges  are  very  good  for  men.  Maybe  they 
are.  I  do  not  know  But  it  just  seems  to  me  this  kind  of  ideological 
claim  is  not  something  that  can  be  scrutinized;  it  is  not  something 
which  can  be  limited  or  measured,  and  therefore,  it  seems  to  me 
precisely  the  kind  of  thing  which  the  ERA  is  going  to  outlaw 
Senator  Hatch.  Dr.  Shalala,  go  ahead. 

Dr.  Shalala.  You  know,  Senator,  I  guess  my  concern  here  is  that 
we  have  spent  so  much  of  this  hearing  thus  far,  if  I  might  complain 
to  you  a  little,  on  1  percent  of  the  students  in  this  country,  those 
who  are  involved  in  religious  seminaries  or  women's  colleges 

Senator  Hatch.  I  understand. 

Dr.  Shalala.  Well,  there  are  125,000  women  in  single-sex  female 
institutions.  There  are  3,000  institutions  in  this  country.  There  are 
about  100  private  single-sex  men's  institutions.  We  are  talking 
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about  a  relatively  small  portion  of  the  total  of  the  student  popula- 

*  Senator  Hatch.  But  they  have  their  rights,  too,  don't  |£ey? 

Dr  Shalala.  Yes.  There  is  no  question  in  my  mind.  My  concern 
is  that  the  ERA  has  a  much  broader  reach.  I  am  very  concerned  as 
an  educator  about  what  is  happening  to  girls  who  are  not  getting 
mto  science  and  math  classes,  about  our  need  to  come  down  very 
hard  on  voc  ed  in  this  country,  which  »s  sex-Be gr ^ated-- 

Senator  Hatch.  We  are  all  concerned  about  that.  I  deal  with  it 
every  day  as  chairman  of  the  Labor  Committee  and  we  are  trying 
to  make  changes.  Unfortunately  we  have  not  r^^th«",',bMtff ^ 
are  trying.  But  what  we  are  dealing  with  here  is  the  equal  rights 
amendment  as  it  applies  to  private  institutions. 

Go  ahead,  Professor  Rabkin. 

Professor  Rabkin.  I  was  just  going  to  ask  your  indulgence  to  ad- 
dress that  point  just  for  a  moment,  the  question  of  the  areas  of 
broader  impact  on  nonprivate  schools. 
Senator  Hatch.  Surely.  ,  .  „ 

Professor  Rabkin.  I  did  think  that  it  was  somewhat,  weh,  mis- 
leading and  illegitimate  of  Dr.  Shalala,  with  respect,  to  cite  all 
these  instances  of  sex  discrimination  in  schools  in  general,  many  ot 
them  pubU?  schools,  because  1  do  not  think  there  is  any  evidence >  at 
all  to  indicate  that  where  our  current  laws  are  failing,  th«  ERA 
will  suddenly  do  the  job.  1  mean,  if  it  is  true-I  am  not  sure  that  it 
tetrue  but  if  it  is  true-as  Dr.  Shalala  claims,  for  example,  that 
vou  cannot  bring  sex  discrimination  suits  in  employment  against 
universities  because  judges  do  not  really  want  to  ™™*W**™x- 
versity  hiring  decisions,  1  do  not  see  why  she  thinks  that  suddenly, 
we  have  .the  ERA,  judges  will  want  to  second-guess  university 

hlint1rt?u°enthat  sex  discrimination  laws  which  are  now  on  the 
books  are  not  being  vigorously  enforced  by  the  f^Jjg&™& 
or  whoever  else,  1  do  not  see  why  the  existence  of  the  ERA  in  itselt 
will  force  the  Justice  Department  to  be  more  vigorous,  or  will  force 
c^urt  to  be  more  sympathetic  or  will  force  litigants  to  be  more 
active  And  1  would  just  point  out  that  you  have  exactly  this  situa- 
tionin  regard  to  race  discrimination,  and  civil  rights  leaders  are 
constantly  condemning  the  Reagan  administration  for  not  being 
vigorous  enough.  They  are  condemning  the  Supreme  Court  for  not 
Kg  staunch  enough'  And  it  does  not  help  tfiat  thereare  direc 
constitutional  provisions  against  race  discrimination,  bo  the  taU 
Zne  that  you  put  something  in  the  Constitution  is  not  going  to 
sX M i  continuing  problem  for  vou,  if  it  is  a  problem  I  mean,  it  is 
not  "oinn  to  supply  good  law  enforcement  just  by  itself. 

lit Shalala Viator,  my  point  is  that  title  IX  has  a  ready  had 
an  impact.  1  think  there  is  a  measurable  impact  of  existing  civil 
riehts  W*  as  they  affect  sex  segregation  in  this  country  Whether 
you  or Talking  about  title  IX  or  the  Equal  Employment  Act  we 
Cw  and  we  can  measure  the  impact  that  these  statutes  have  had. 

The  fart  is  that  it  depends  on  who  is  in  power  as  to  how  rigorous- 
ly they  are  enforced.  And  we  are  in  a  situation  now  in  this  country 
,-hich  the  administration  wants  to,  for  all  practical  purposes, 
ttlo  rii'«  IX,  when  we  know  that  that  statute  has  been  some- 
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If  I  complain  that  it  haH  not  been  rigorous  enough,  it  is  a  com- 
plaint that  I  expected  it  to  reach  much  further.  The  reason  that  we 
want  the  constitutional  amendment  is  clearly  because  of  our  expe- 
rience with  these  statutes,  that  a  broadbased  constitutional  amend- 
ment that  is  firmly  placed  in  the  Constitution  will  give  us  the 
strongest  kind  of  backing  for  the  kinds  of  progress  that  we  think 
ought  to  take  place  in  this  country. 

In  our  experience  with  State  ERA's,  most  recently,  in  the  Phila- 
delphia case,  where  we  were  not  successful  under  Federal  laws  to 
allow  young  women  to  go  into  the  best  high  school  in  the  city  of 
Philadelphia,  the  State  ERA  was  helpful  in  that  case. 

no  a?  "'"i8  lhat  we  have  nad  {rom  our  experience  with  State 
ERAs  and  the  successes  that  we  have  had  with  statutory  law 
uneven  as  its  administration  has  been,  have  led  us  to  believe  that  a 
stronger  constitutional  amendment  is  precisely  what  we  need  to 
get  the  kind  of  progress  that  all  of  us  want  in  this  country 

Senator  Hatch.  Dr.  Shalala,  Professor  Rabkin  argues  in  his 
statement  that  under  the  equal  rights  amendment,  private  single- 
sex  schools  would  be  denied  a  variety  of  opportunities  to  use  public 
facilities.  He  mentions,  for  example,  the  use  of  public  parks  for 
specified  periods  of  time,  the  use  of  public  auditoriums  for  gradua- 
tion, the  use  of  public  chambers  for  student  concerts,  and  so  forth 
Do  you  agree  or  disagree? 

Dr.  Shalala.  They  could  rent  them?  If  you  are  questioning  

Senator  Hatch.  He  talks  about  using  these  public  facilities  

Dr.  Shalala.  Free? 

Senator  Hatch.  Yes. 

Dr.  Shalala.  I  guess  I  do  not  know  the  answer  to  that. 

Senator  Hatch.  All  of  which  occurs  today. 

Dr.  Shalala.  Yes.  If  we  were  strict  about  it,  I  suppose  that  the 
concept  of  public  aid,  the  use  of  facilities,  could  be  carried  that  far 
Whether  the  courts— if  someone  decided  to  take  you  to  court- 
would  consider  that  significant  enough  to  bother  about  it,  I  do  not 
know;  but  yes,  public  facilities  are  like  tax-exempt  status,  and  like 
guaranteed  student  loans,  and  any  other  public  assistance. 

Senator  Hatch.  Dr.  Shalala,  you  said  if  we  are  trict  about  these 
matters  that  private  single-sex  schools  would  be  denied  the  use  of 
public  facilities.  If  that  is  so,  would  the  ERA  require  us  to  be  strict 
about  these  matters? 

.  Dr.  Shalala.  To  the  extent  that  the  Constitution  requires  us  to 
be  strict  about  everything  that  it  touches,  of  course  it  does. 
Senator  Hatch.  OK. 

Dr.  Shalala.  Whether  one  expect?  it  to  be  implemented  at  that 
level  ol  fine-tuning,  I  simply  do  not  know. 

Senator  Hatch.  The  U.S.  Commission  on  Civil  Rights  has 
claimed  that  under  the  Equal  Rights  Aim  adment,  social  fraterni- 
f  -s  and  sororities  which  exist  at  many  public  colleges  would  have 
to  be  transformed  into  coeducationr I  "social  societies,"  or  some- 
thing of  the  sort.  Do  you  agree  with  the  Civil  Rights  Commission 
on  this  point? 

Mr.  Shalala.  It  depends  upon  whether  the  fraternities  are  re- 
ceiving public  aid  of  any  kind  or  whether  a  single-sex  organization 
ih  so  integrated  into  the  academic  life  of  an  institution  that  it  dis- 
criminates against  another  sex. 
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In  the  case  of  the  Iron  Arrow  Honor  Society  at  the  University  of 
Miami,  if  I  remember  correctly,  the  court  held  that  the  single-sex 
male  honor  society  was  so  integrated  into  the  academic  life  ot  the 
institution  and  so  important  to  the  futures  of  those  young  people 
that  it,  in  fact,  did  discriminate. 

Fraternities  and  sororities  could  continue  to  exist  as  separate  en- 
tities as  long  as  they  did  not  receive  aid. 

Senator  Hatch.  In  other  words,  as  long  as  they  do  not  partici- 
pate in  the  university  that  receives  aid.  #  , 

Dr.  Shalala.  Well,  no,  it  is  not  a  question  of  participating  in  the 
university;  as  long  as  they  were  not  an  integrated  part  of  the  aca- 
demic life  of  the  institution. 
Senator  Hatch.  Dr.  Rabkin,  do  you  agree? 
Professor  Rabkin.  I  disagree  with  that.  I  think  any  sorority  or 
fraternity  that,  for  example,  operated  in  a  university  building,  was 

given  office  space  somewhere,  any  kind  of  benefit  or  privilege  

Senator  Hatch.  Utilizes  university  facilities? 
Professor  Rabkin.  Yes,  as  a  fraternity.  I  mean,  I  do  not  think  it 
would  go  so  far  as  to  say  you  can  be  a  fraternity  as  long  as  none  of 
your  members  attend  the  university  and  use  the  school  library.  But 
as  a  fraternity,  if  you  get  some  kind  of  benefit  through  the  building 
or  whatever  from  the  university,  I  think  the  likelihood  is  that  the 
ERA  would  say  that  the  sponsoring  institution  has  either  to  cut  its 
ties  with  that  fraternity,  or  it  has  got  to  cut  its  ties  with  Federal 
and  State  governments,  because  that  is  essentially  the  way  we 
have  dealt  with  race  discrimination  by  fraternities  and  sororities. 
It  is  not  tolerated  at  all  in  fraternities  or  sororities  which  have  any 
kind  of  connection  with  a  university  campus. 

Dr  Shalala.  I  do  not  think  we  are  saying  that  much  that  is  that 
different.  We  are  saying  that  if  they  were  supported  with  public 
funds  or  they  were  integrated  into  the  academic  life  of  those  insti- 
tutions, they  would  not  be  allowed.  ..... 

Professor  Rabkin.  Yes.  I  mean,  the  difference  is  whether  you— i 
do  not  think,  actually,  there  is  a  significant  difference,  but  that  it 
does  seem  to  me  important  how  you  state  this.  At  some  level  ot  ab- 
straction, it  sounds  as  if,  "Oh,  well,  denying  them  public  funds  is 
just  telling  them  to  act  on  their  own.' 

When  you  get  right  down  to  the  nitty-gritty  of  what  we  are  ta  k- 
ine  about,  I  do  not  think  "hounded"  is  too  strong  a  word.  We  really 
have  hounded  institutions  that  have  any  taint  of  race  discrimina- 
tion, and  we  really  want  to  penalize  them,  we  really  want,  to  ex- 
clude them,  we  really  want  to  make  sure  there  is  not  a  trace  ot  it 
on  campuses  that  are  benefiting  in  any  indirect,  remote  way.  And 
that  is,  I  think,  what  you  are  talking  about  if  you  have  the  ERA. 

Senator  Hatch.  The  original  question  involved  citing  the  Civil 
Rights  Commission,  which  suggested  that  college  fraternity  and  so- 
rority chapters  would  have  to  be  replaced  under  the  ERA  by 
"social  societies."  Do  you  agree  or  disagree  with  that? 

Dr  Shalala.  They  would  not  have  to  be  replaced  by  anything.  I 
can  see  in  no  way  the  ERA  would  tell  an  institution  that  they  had 
to  create  coeducational  fraternities  and  sororities. 

Professor  Raskin.  No.  They  just  would  have  to  cut  all  ot  their 
ties  with  fraternities  and  sororities. 
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Senator  Hatch.  What  if  they  have  them-they  have  fraterniti.  s 
and  sororities  that  are  single-sex  fraternities  and  sororities. 

Dr.  Shalala.  If  they  get  public  aid—  ^ 

Senator  Hatch.  Then  they  would  have  to  cut  that  out. 

Dr.  Shalala  [continuing].  They  would  have  to  cut  that  out  Or  if 
they  are  so  integrated  into  the  academic  life  of  the  institution-- 

wrnn°/erf  rQRKA?KiIN  -That  i8  ^hat  1  am  disPut«ig-  That,  I  think  is 
wrong.  Dr.  Shalala  is  saying  fraternities  will  only  be  in  trouble  if 
they  are  extensively  integrated  into  the  academic  life,  and  that.  I 
think,  is  just  incorrect. 

^Dr.  Shalala.  No.  I  said  that  if  they  also  got  support,  public  sup- 

Professor  Rabkin^  No.  It  does  not  matter  whether  the  fraternity 
itself  gets  the  aid.  It  matters  whether  the  institution  gets  the  aid. 

Senator  Hatch.  This  i8  extremely  interesting  to  me  You  wanted 
to  say  something,  Dr.  Shalala.  warned 

Dr.  Shalala.  No,  that  is  all  right.  I  think  we  have  had  enough  of 
fraternities  and  sororities.  ^  01 

Senator  Hatch.  What  if  the  fraternity  or  sorority  was  boused  in 
a  school  dormitory?  Is  that  sufficient? 

Professor  Rabkin.  Yes.  Again,  the  way  it  works  

Senator  Hatch.  These  are  important  questions. 

Dr.  Shalala.  I  understand  that. 

Professor  Rabkin  Yes.  The  way  the  law  now  works,  if  my  own 
university,  Cornell  University,  gets  money  from  the  Federal  Gov- 
ernment, Corne  l  University  has  various  fraternities,  some  of 
whrh  are  |n  buildings  that  Cornell  owns  and  rents  to  the  fraterni- 
ty, ine  fact  that  the  fraternity  itself  does  not  get  Federal  monev  is 
irretevant  The  fact  that  Cornell  itself  is  giving^only  a  veryTSn- 
tal  benefit  to  the  fraternity  is  irrelevant.  If  Cornell  gets  Federal 
money,  it  cannot  have  a  fraternity  which  practices  race  discrimina- 
tion, and  in  exactly  the  same  way  it  seems  to  me,  you  are  goine  to 
say  a  school  which  gets  any  kind  of  Government  assistance  cannot 
give  any  kind  of  indirect  bupport  to  a  fraternity. 

Senator  Hatch.  And  you  agree  with  that? 

Dr.  Shalala.  I  agree  with  that. 

Senator  Hatch.  So  in  essence,  you  agree  with  the  Civil  Rirhts 
Commission/  0 

Dr.  Shalala.  Yes,  we  just  oppose  it  differently. 

Professor  Rabkin.  Yes,  but  the  previous  

Senator  Hatch.  Let  her  answer  first,  and  then  we  will  come 
back  I  know  this  is  a  good  interchange,  and  I  want  to  hear  both  of 
you,  but  go  ahead,  Dr.  Shalala. 

Dr  Shalala.  The  ERA  would  not  prohibit  the  existence  of  fra- 
ternities as  purely  private  entities  even  at  public  institutions, 
unless  they  themselves  were  supported  with  public  funds,  or  thev 
were  so  integrated  into  t  he  academic  life  of  the  institution. 

Senator  Hatcil  Or  they  had  any  connection  with  public  funds 

Dr.  Shalala  Well,  if  they  are  using  the  facility  of  an  institu- 
tion  

ties6118^  HAT<  H'  °r  if  they  ,ive  in  a  dormit°ry  or  use  the  facili- 
Dr.  Shai.ai.a  That  is  right. 
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Senator  Hatch.  In  other  words,  they  would  have  to  be  complete- 
ly outside  the  institution. 
Dr.  Shalala.  It  is  the  private  club  situation. 
Senator  Hatch.  So  they  would  not  be  college  fraternities  or  so- 
rorities. They  would  have  to  be  a  completely  private  club  or  organi- 

Dr  Shalala  That  is  right.  They  could  call  them  fraternities— 
they  could  call  them  anything  they  want,  Senator,  as  long  as  they 
are  purely  private. 
Senator  Hatch.  You  both  basically  agree,  then. 
Professor  Rabkin.  Yes.  What  are  we  talking  about?  In  my  uni- 
versity for  example,  that  would  mean  the  existing  fraternities 
would  have  to  relocate  several  miles  away,  to  get  off  of  university 
land;  they  would  have  to  get  a  hold  of  a  lot  of  extra  financing  in 
order  to  have  their  own  buildings.  They  would,  in  a  lot  of  different 
ways,  have  to  change  the  way  they  operate.  It  would  be  vastly 
more  expensive  Tor  them  to  operate,  and  I  think  for  a  lot  ot  them, 
that  would  mean  they  would  cease  to  operate. 

Senator  Hatch.  Dr.  Rabkin,  could  you  comment  on  the  economic 
impact  of  the  equal  rights  amendment  upon  private  educational  in- 
stitutions9 If  you  are  correct,  for  example,  that  their  tax-exempt 
status  could  be  revoked  if  they  did  not  admit  sexes  equally,  how 
many  of  them  would  find  it  financially  difficult  to  survive? 

Professor  Rabkin.  I  think  a  vry  large  portion  of  them.  I  am  not 
sure  I  can  be  more  specific  than  that. 

Senator  Hatch.  You  indicated  in  your  statement,  as  I  recall,  that 
the  benefits  from  a  tax-exempt  status  are  estimated  to  be  around 
20  percent  of  the  costs  of  the  institution. 

Professor  Rabkin.  Yes.  And  my  understanding  is  that  most  pri- 
vate institutions— and  for  that  matter,  most  public  institutions— do 
not  have  a  lot  of  fat.  ,       .  . 

Senator  Hatch.  In  fact,  all  of  them  are  having  some  difficulties 

Professor  Rabkin.  That  is  right.  They  are  all  having  difficulties 
as  it  is,  and  if  you  chop  their  financing  by  20  percent,  it  seems  to 
me  you  are  forcing  them  to  raise  their  tuitions  quite  a  lot,  and  that 
is  hard  to  do.  As  it  is,  it  is  very  difficult  for  parents  to  find  financ- 
ing for  private  schools  and  I  think  a  lot  of  them  would  just  have  to 

close  their  doors.  .      j     *    j  ~r 

Senator  Hatch.  Now,  Dr.  Shalala,  I  do  not  understand  some  ot 
the  points  that  you  made  in  your  statement.  You  cite,  for  example, 
a  listing  of  "subtle  forms"  of  sex  discrimination,  including  discrimi- 
natory counselors  who  believe  that  blue  collar  work  is  not  appro- 
priate for  women,  or  certain  areas  of  education  are  not  appropriate 
tor  women.  What,  precisely,  do  you  think  ERA  would  do  about 
these  types  of  practices? 

Dr  Shalala.  I  think  it  would  have  us  review  with  our  counselor^ 
the  materials  that  we  give  out,  what  we  say  to  young  women  and 
vouni?  men;  to  make  sure  that  we  are  saying  to  young  women,  for 
example,  the  same  thing  we  are  saying  to  young  men  about  health 
professions,  to  make  sure  that  we  are  not  channeling  'vomen  into 
nursing  and  men  into  medicine.  It  would  make  us  very  careful  and 
very  conscious  of  the  impact  of  counseling  on  career  development 
and  on  career  opportunities.  Arid  that  has  ken  an  area  that  has 
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been  reviewed  in  research,  both  a  review  of  the  materials,  as  well 
as  the  impact  of  counseling. 
Senator  Hatch.  Dr.  Rabkin. 

Professor  Rabkin.  There  is  currently  in  the  title  IX  regulations  a 
prohibition  on  discrimination  in  counseling,  and  I  think  Dr.  Shala- 
la s  point  is  that  this  has  not  been  adequately  enforced.  I  think 
there  is  a  very  good  reason  why  it  has  not  been  adequately  en- 
forced,  and  that  is  that  the  Government  does  not  want  to  be 
second-guessing  guidance  counselors,  breathing  down  their  necks 
and  saying,  'Well,  if  you  perhaps  by  your  facial  gesture  indicate 
that  you  did  not  approve  of  this  young  women's  career  plan  "  I 
mean,  you  do  not  really  want  to  harrass  schools  in  that  way,  and  it 
is  very  hard  to  enforce  something  which  is  as  vague  as  a  require- 
ment that  you  do  not  give  different  advice  or  different  signals 

Now,  I  would  just  go  back  to  my  previous  point,  which  is,  if  there 
is  inadequate  enforcement  now,  there  is  no  reason  at  all  to  think 
that  the  ERA  is  suddenly  going  to  ensure  you  adequate  enforce- 
ment. It  seems  to  me  it  is  purely  symbolic,  and  the  reason,  Senator, 
why  I  think  it  is  very  worthwhile  to  focus  on  yes,  what  are  margin- 
al institutions  or  unusual  cases,  is  that  it  seems  to  me  the  effect  on 
private  schools,  the  effect  on  the  unusual  case,  is  the  real  effect 
that  you  are  talking  about.  The  kinds  of  things  that  Dr.  Shalala 
talked  about  in  her  statement  about  public  education  and  discrimi- 
nation that  already  exists  in  most  other  institutions,  those  are  just 
the  kinds  of  things,  it  seems  to  me,  that  the  ERA  will  not  directly 
address.  They  are  just  the  kinds  of  things  that  a  constitutional 
amendment  is  not  going  to  help  because  there  are  just  intrinsic 
problems  with  law  enforcement  there. 

Senator  Hatch.  You  are  saying  those  things  are  wrong,  and  we 
ought  to  be  working  to  resolve  them,  but  the  ERA  is  not  going  to 
resolve  them  any  better  than  title  IX  does  today,  is  it? 

Professor  Rabkin.  To  be  perfectly  honest,  I  am  not  even  sure 
how  many  of  them  are  wrong.  Well,  I  think  

Senator  Hatch.  Doesn't  Dr.  Shalala  raise  some  legitimate  con- 
cerns? 

Professor  Rabkin.  Some  of  the  things  going  on  are  wrong;  some 
of  them  are  not.  I  mean,  there  are  just  differences  of  opinion  and 
differences  of  interpretation,  and  that  is  why  it  seems  to  me  good 
to  allow  for  diversity,  so  that  different  people  can  be  in  the  schools 
that  they  are  comfortable  with. 

I  would  just  give  one  example.  If  you  are  talking  about,  let  us 
say,  a  college  setting,  or  even  a  high  school  setting,  is  it  wrong  1  u 
speak  to  students  about  the  effects  of  pregnancy  on  different  career 
plans;  is  it  wrong  to  talk  to  them  about  the  difficulties  of  having 
children  if  you  go  into  this  kind  of  job,  where  you  are  not  allowed 
t<  take  time  off,  or  it  is  very  difficult  to  take  time  off?  Now,  that 
sterns  to  m  a  perfectly  reasonable  thing  for  women  to  be  interest- 
ed in,  and  it  seems  to  me  a  perfectly  reasonable  thing  for  some 
kind  of  advisor  to  speak  to  them  about.  I  mean,  other  people  may 
l>e  very  offended  by  that.  I  would  not  consider  that  sex  discrimina- 
tion 

Senator  Natch.  Rut  you  are  not  arguing  with  that,  are  you,  Dr. 
Shalala? 
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Dr  Shalaia.  Yes,  Senator,  1  am  arguing  against  that.  I  think it 
is  wrong  to  talk  only  to  young  women  about  the  responsibilities 

ha7c?,ne  with  pregnancy  Everything  we  know  about  sex  educa- 
tion  in  this  countrytells  us  that  discussions  of  pregnancy  and  the 

mplicatbns  of  pregnancy  and  shared  m-ponsfbihties  for  family 
St  to  be  discussed  wj&Tyoung  men  and  young  women  at  the 

"SoIM  ^  to  disagree.  That  is 

81  DrTnrLALA.  Senator,  could  I  comment  on  Mr.  Rabkin-I  havea 
reputation  for  never  getting  angry,  and  I  never  do-but  t  does 
S  to  me  that  the  issue  of  counseling  s  a  very  serious  issue  and 
Sit  isTot  one  to  be  dismissed  lightly.  We  have  now  a  generation 
of  girls  growing  up  in  this  country  who  have.for  all  practical  pur- 
^  been  channeled  outside  of  where  the  10b  opportunities  are 
Sto  be  in  this  country.  They  are  given  less  opportumties  for 
53  training,  in  computer  science;  they  are  being ;  advised Mto  go 
into  areas  in  which  they  are  going  to  be  locked  into  Professions 
that  maV  disappear  in  the  next  generation.  And  therefore,  for 
manyTus  wh?  want  to  make  sure  that  there  areequal  opportuni- 
ties for  women,  the  whole  issue  of  counseling  is  quite  central. 

Senator  Hatch.  I  do  not  d^agree  with  you  on  that  but ^1 am 
saving  I  think  Professor  Rabkin's  point  is  well-taken.  Rather  than 
have  the  Government  come  in  under  the  ERA  and  police  counsel- 
ors Perhaps  it  would  be  a  better  approach  for  us  to  educate  coun- 
selors so  that  they  treat  women  equitably. 
Dr^  Shalala.  Senator,  that  is  exactly  what  we  intend  to  do. 
Senator  Hatch.  Yes,  but  ERA  is  not  going  to  ensure  that. 
Dr  Shalaua.  The  advantage  of  having  the  ERA,  which  is  broad- 
based  which  will  hit  elementary  schools  and  high  schools  and  pri- 
vate and  pubHc  colleges,  is  for  the  first  time,  we  can  raise,  so  to 
sneak  thJ Consciousness  of  educators  in  this  country,  so  we  com- 
offiv  review  every  area  of  subtle  or  overt  discrimination,  so  that 
we  unde^tend  that  if  we  are  going  to  affect  young  women's  lives, 
They  areloing  to  be  affected  very  early  on  in  their  educational  ex- 
perience, and  unless  we  do  something  there,  then  you  end  up  talk- 
m^g  to  me  about  what  we  need  to  do  in  women's  colleges  or  in  af- 

^1^^  i.  selective  enforcement  of  various  sex 

education  laws  is  that  we  need  as  broad-based  an  approach  to  equal 
opportunity  in  this  country,  with  spec:a  emphasis  on >  womer if  we 
aregoing  to  have  an  impact  on  women's  lives  that  will  give  them 
equaTopgportunitieS  with  men.  And  that  means  we  «ave  to  look  a 
every  aVea.  In  basketball  language,  it  means  that  we  need  a  full 

C°SenatorHATCM.  Dr.  Rabkin,  you  seem  to  disagree. 

SSr  Rabkin.  Yes,  I  disagree  very  much.  I  was  saying  before 
thatif^ou  have  problems  with  law  enforcement,  the  mere  exist- 
ence  of  a  constitutional  amendment  does  not  eliminate  those  prob- 
lems do  not  see  how  it  even  lessens  those  Problems  And  1  say 
the  same  thing  about  the  educational  campaign  Dr.  Shalala  is  talk- 

inifagu"dance  counselors  or  educators  generally  have  not  heard 
about  women's  equality  after  10  /ears  of  furious  debate  and  a  lot  of 
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publicity  and  a  lot  of  effort  on  this,  if  they  still  have  not  heard  of 
this,  if  it  still  has  not  penetrated  to  them,  1  do  not  know  why  she 
thinks  that  the  ERA  is  suddenly  going  to  turn  them  around. 

It  seems  to  me  to  the  extent  that  people  disagree  with  what  the 
National  Organization  for  Women  or  some  other  women's  group 
thinks  is  the  proper  way  to  advise  or  the  proper  way  to  run  a 
school,  to  the  extent  that  people  disagree,  they  disagree  because 
they  have  serious  differences,  and  I  do  not  think  there  is  anything 
*??Jernb,e  about  having  a  country  in  which  different  people  h*w 
different  opinions,  and  yes,  in  which  they  run  institutions  some- 
what differently  because  of  those  opinions.  It  seems  to  me  that  if 
Dr.  Shalala  is  really  concerned  about  the  effects  on  children,  the 
people  she  should  be  reaching  are  the  parents,  and  you  should 
alert  parents  to  the  fact  that  different  schools  have  somewhat  dif- 
ferent policies,  and  therefore,  they  should  be  careful  about  the  kind 
of  school  they  send  their  daughter  o.  It  happens  that  there  are  a 
lot  of  parents  who  want  their  children  to  be  raised  in  a  way,  or 
educated  in  a  way,  which  Dr.  Shalala  does  not  agree  with.  I  just  do 
not  see  why  that  is  so  terrible.  I  just  do  not  see  why  we  cannot 
have  room  for  some  diversity  in  this  country. 

Dr.  Shalala.  The  problem,  Mr.  Rabkin,  is  there  is  not  any  diver- 
sity. Women  are  discriminated  against  in  most  educational  pro- 
grams in  this  country;  in  very  large  percentages,  they  are  out  of 
educational  programs.  I  would  like  there  to  be  an  increase  in  diver- 
sity, which  would  be  some  recognition  that  we  have  had  some  suc- 
cess in  some  of  these  areas. 

Professor  Rabkin.  But  with  all  respect,  I  think  it  is  preposterous 
to  say  that  there  is  no  diversity,  and  all  institutions  are  uniformly 
hostile  to  women.  I  mean,  that  is  just  silly.  There  is  quite  a  bit  of 
variation  as  far  as  how  different  institutions  deal  with  sexual  dif- 
ferences, as  well  as  differences  on  all  kinds  of  other  things.  It 
really  is,  I  think,  just  empty  rhetoric  to  say  there  is  not  a  wide 
range  of  choice.  Surely,  Hunter  College  is  much  better  than  Bob 
Jones  University,  from  your  point  of  view,  on  these  things. 

Senator  Hatch.  Let  ine  move  to  another  subject.  You  cite,  Dr. 
Shalala,  approvingly,  the  recent  Pennsylvania  State  decision,  in 
which  the  State  ERA  was  used  as  a  basis  for  eliminating  all  single- 
sex  public  schools.  Now,  do  you  believe  that  this  would  be  the 
result  under  the  equal  rights  amendment,  as  well? 

Dr.  Shalala.  Yes,  with  the  exception  that  I  noted. 

Senator  Hatch.  W'th  the  only  exception  being  any  public  all- 
women's  school  that  u.  dedicated  to  affirmative  action. 

Dr.  Shalala.  Right,  and  the  religious  exception  for  training  for 
religious  purposes. 

Senator  Hatch.  I  am  talking  about  public  schools,  now. 

Dr.  Shalala.  Yes,  yes,  in  public  schools. 

Senator  Hatch.  So  you  are  saying  that  they  would  

Dr.  Shalala.  Yes,  for  public  institutions,  there  would  be  an 
elimination  of  singte-sex  institutions.  That  case,  of  course,  was  very 
important  in  demonstrating  that  even  though  those  young  women 
went  to  the  best  so-called  girls'  schools,  there  were  lesser  opportu- 
nities in  term'  jf  science  training  and  math  training,  which  is  an- 
other clear  example  of  what  I  have  been  saying  about  the  quality 
of  education  for  women  in  this  country. 
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Senator  Hatch.  Now,  Dr.  Shalala,  you  argue  that  the  ERA  would 
properly  require  closer  judicial  scrutiny  of  university  hiring,  pro- 
motions, ana  tenure  procedures.  Would  you  elaborate  on  that? 

Dr.  Shalala.  Senator,  I  should  have  saki  early  on,  but  it  is  prob- 
ably quite  obvious,  that  I  am  not  a  lawyer,  so  the  use  of  these  fancy 
terms  is  not  my  expertise. 

Senator  Hatch.  That  is  OK.  I  understand. 

Dr.  Shalala  I  would  expect  that  we  lould  have  to  lay  out  much 
more  carefully,  our  procedures  on  tenure,  promotion,  and  over  a 
period  of  time,  be  prepared  to  justify  those  procedures  as  well  as  to 
r  ut  together  firmer  affirmative  action  plans  when  there  were  par- 
ticular problems.  The  point  is  that  with  a  consistent  law  that  col- 
leges and  universities  knew  was  not  going  to  be  scuttled  periodical- 
ly, I  think  that  universities  would  be  able  to  plan  better  in  this 
area  and  would  be  clearer  about  their  goals  for  tenure  and  the 
qualifications  required  for  tenure  and  promotion. 

Senator  Hatch.  Did  you  have  a  comment,  Dr.  Rabkin? 

Professor  Rabkin.  Just  two  quick  things.  First,  again,  1  do  not 
see  why  having  a  constitutional  amendment  is  going  to  give  you 
better  law  enforcement  than  you  already  have.  It  is  already  illegal 
to  discriminate  against  women  in  university  hiring. 

Now,  second,  if  Dr.  Shalala  is  for  some  reason  correct  about 
this— and  I  am  really  puzzled  as  to  why  this  should  be—but  if  it 
really  does  turn  out  to  be  true  that,  yes,  judges  will  now  scrutinize 
much  more  carefully  these  university  hiring  decisions,  I  would  con- 
sider that  to  be  a  very  damning  charge  against  the  ERA.  It  seems 
to  me  there  is  a  very  good  reason  why  judges  are  reluctant  to  scru- 
tinize these  decisions  too  carefully,  and  that  is  because  most  aca- 
demic decisions  turn  not  on  immediately  apparent  external  crite- 
ria; they  turn  on  rather  delicate  judgments  of  quality. 

Senator  Hatch.  Subjective  judgments? 

Professor  Rabkin.  Of  course,  they  are  somewhat  subjective.  But 
certainly,  they  have  to  be  highly  trained.  It  is  not  enough  to  say, 
"This  person  published  a  book.  That  person  published  two  books. 
Therefore,  obviously,  the  second  person  should  get  the  job  or  should 
get  tenure."  I  mean,  one  book  may  be  a  really  important  work  with 
a  lot  of  original  insights  in  it,  and  the  two  books  by  the  other 
person  may  be  very  pedestrian  and  very  shallow  and  not  much  of  a 
contribution  to  scholarship.  And  I  think  it  is  very  unrealistic  to  say 
that  a  judge  is  going  to  be  able  to  evaluate  that.  He  should  read 
the  works  of  these  various  academics  v/ho  *  re  competing  for  jobs 
and  decide  

Senator  Hatch.  There  is  also  the  problem  of  all  the  underlying 
education  needed  to  make  that  kind  of  value  judgment,  That  is  not 
necessarily  how  judges  or  lawyers  are  trained. 

Professor  Rabkin.  Exactly  right. 

Dr.  Shalala.  Wei',  wo  would  expect  a  judge  to  review  tin?  proce- 
dures, not  necessanlv  all  of  the  materials  for  an  individual  inci- 
sion. The  question  that  I  was  asked  was  whether  there  would  hp 
close  scrutiny  of  tbfc  decisions,  which  I  would  expect  there  to  hi 
closer  scrutiny  of  the  decisions. 

Let  me  say^  though,  on  ihe  fact  that  wo  have  had  these  laws  on 
the  books,  it  seems  to  me,  and  I  would  like  to  repeat  it,  that  the 
drove  City  cas  gives  us  an  example  whore  there  has  been  such  un- 
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evenness  in  the  n.essa^pthat  the  national  administration  has  sent 
to  college  and  university  presidents  in  this  country  about  whether 
we  are  supposed  to  enforce  the  law  or  not  to  enforce  the  law  But 
one  thing  that  a  constitutional  amendment  will  do  is  make  it  firm 
and  long  lasting.  The  decision  to  essentially  destroy  title  IX  on 
(.rove  City  has  sent  a  message  across  this  country  to  institutions 
that  they  can  wait  and  see  and  see  what  the  courts  end  up  doine 
Senator  Hatch.  Dr.  Rabkin. 

Professor  Rabkin.  I  very,  very  strongly  disagree.  Dr.  Shalala  said 
earlier  that  there  are  various  gap  in  title  IX;  it  does  not  have 
quite  the  full  range  of  coverage  that  ERA  would  have.  These  are 
not  gaps.  1  hey  were  deliberate  decisions  to  set  up  the  law  one  wav 
rather  than  another  way.  They  are  an  expression  of  legislative 
judgment;  they  are  an  expression  of  concern  to  be  flexible  and  to 
be  reasonable-but,  unfortunately,  the  ERA  would  not  ai.low  that 
kind  of  maneuvering  room. 

Now,  the  specific  issue  that  she  is  talking  about  here  is  whether 
you  should  consider  that  an  institution  which  does  not  receive 
direct  federal  funding  is  still  ultimately  somehow  a  recipient  of 
federal  aid,  and  all  of  its  programs  have  got  to  be  subject  to  this 
prohibition  on  sex  discrimination. 

Grove  City  just  has  some  students  who  receive  Federal  loans 
The  institution  itself  does  not  receive  direct  Federal  funding  Well' 
title  IX  has  a  so-called  "pinpoint  provision,"  which  says  that  this" 
applies  only  to  the  program  receiving  Federal  aid,  and  it  is  very 
ambiguous  what  you  mean  by  "program."  And  for  some  time,  the 
Education  Department  has  been  contending  that  program  means 
the  entire  institution.  If  anywhere  in  that  institution,  there  is  some 
indirect  Federal  money,  that  means  the  whole  institution  has  got 
to.  in  every,  single  respect,  comply  with  this  antisex  discrimination 
norm.  Well,  I  think  that  is  not  at  all  an  obvious,  necessary  or  cor- 
rect interpretation  of  the  statute,  and  what  the  Reagan  administra- 
tion has  done  is  to  say,  'Now,  wait  a  minute;  is  that  a  correct  in- 
terpretation of  the  statute?  It  has  not  even  gene  that  far.  In  fact, 
what  it  has  done  is  to  say,  having  lost  this  case  in  lower  courts,  we 
are  not  now  going  in  the  Supreme  Court  to  defend  the  Education 
Departments  earlier  claim  that  the  whole  institution  is  covered 
just  because  some  students  are  receiving  Federal  loans.  And  it  just 
seems  to  me,  it  is  very  unfair  to  characterize  that  as,  "Oh,  they  are 
now  sending  a  conflicting  signal,  they  are  turning  the  whole  stat- 
ute upside-down;  they  are  eliminating  enforcement."  I  do  not  think 
there  is  any  question  at  all  that  institutions  which  directly  receive 
Federal  money  into  programs  which  are  federally  funded  have  got 
to  eliminate  all  t  races  of  sex  discrimination  in  those  programs  I  do 
not  think  there  is  any  ambiguity  about  that. 

Dr  Shalala.  Ut  me  point  out  that  there  did  not  seem  to  be  any 
ambiguity  for  10  years,  through  two  different  political  parties  and 

three  administrations,  and  suddenly,  10  years  later  

Professor  Rabkin  That  is  absolutely  wrong.  There  have  been  dis- 
putes- 
Senator  Hatch  There  h;is  been  a  real  dispute  on  that 
Professor  Raiwin.  There  has  been  a  dispute  about  this  from  the 
beginning. 

Senator  Hatch  And  it  u  ;i  legitimate  dispute. 
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There  is  a  real  question  whether  a  school  like  Grove  City,  which 
does  not  practice  discrimination  and  which  receives no campus- 
based  aid,  should  have  to  comply  with  all  of  the  aspects  of  title  IX. 
Now,  that  is  a  legitimate  legal  issue,  in  my  opinion. 

Professor  Rabkin.  Could  I  just  point  out  that  the  interpretation 
of  title  IX  that  Dr.  Shalaln  is  contending  for  and  is  saying  is  obvi- 
ous has  been  not  just  disputed,  but  it  has  been  rejected  by  severe 
Federal  courts.  Now,  you  either  have  to  believe  that  there  are  a  lot 
of  Federal  judges  out  there  who  are  just  completely  bonkers  and 
totally  unreliable,  or  it  seems  to  me  you  have  got  to  accept  that  at 
least  it  is  a  plausible,  legitimate,  alternative  view  of  the  statute.  1 
do  not  think  it  is  terrible  for  the  Reagan  administration  to  agree 
with  several  Federal  judges.  , 

Senator  Hatch.  We  are  not  debating  title  IX  today,  but  there  are 
eoinK  to  be  legitimate  issues  to  resolve  whether  the  BRA  is  enacted 
or  not.  And  if  the  ERA  becomes  a  part  of  the  Constitution,  there 
will  be  a  a  whole  body  of  litigation  under  it.  Everybody  who  has 
testified  so  far  agrees  with  that.  There  will  be  all  kinds  of  intricate, 
dif  ficult  questions,  a  number  of  which  we  have  raised  today. 

But  the  purpose  of  this  hearing,  and  the  purpose  of  our  other 
hearing,  and  the  purpose  of  the  future  hearings  will  be  to  examine 
these  matters  to  see  what  the  constitutional  implications  are.  We 
are  not  just  going  to  march  to  slogans.  We  are  iroing  to  find  out 
just  what  does  it  mean  And  I  think  both  of  you  have  given  us  the 
best  shots  you  have  on  how  you  feel  it  will  be  interpreted,  and  I 
think  it  has  been  very  helpful  to  this  committee.  ,  „nA 

Let  me  ask  this  question.  The  California  Commission  011  the  LKA 
has  also  stated  that  the  amendment  should  be  interpreted  to  pro- 
hibit the  administration  of  all  private  sex-restricted  scholarships  by 
State  institutions.  Dr.  Shalala,  do  you  agree  with  the  commission 
on  that  matter? 

Dr.  Shalala.  I  think  that  is  true. 

Senator  Hatch.  You  think  it  would. 

Do  you  agree  with  that? 

Professor  Rabkin.  Yes.  ,,    „„.  ,  , 

Senator  Hatch.  The  California  Commission  on  the  ERA  has  also 
stated  that  the  concept  of  "State  action  developed  under  the  14th 
amendment  will  not  necessarily  apply  to  legal  analysis  under  the 
ERA  Do  you  agree  with  the  commission  on  that  point/ 

Dr.  Shalala.  That  is  too  legal  a  question  for  me. 

Senator  Hatch.  How  abjut  you,  Dr.  Rabkin/ 

Professor  Rabkin.  Well,  that  is  possible.  My  guess  that  that  is 
unlikely.  The  likeliest  thing,  I  think,  is  that  the  courts  will  treat 
sex  discrimination  as  being  analagous  to  race  discrimination  and 
they  will  say  that  where  race  discrimination  is  forbidden  by  the 
Constitution,  sex  discrimination  is  forbidden. 

Senator  Hatch.  I  want  to  personally  thank  both  of  you  for  ap- 
pearing here  today.  I  think  that  this  type  of  a  hearing  is  a  way  of 
Sing  out  the  real  meaning  of  the  ERA.  We  are  making  a  record 
so  that  people  who  are  on  both  sides  of  this  issue,  as  well  as  people 
who  are  undecided  at  this  point,  can  at  least  have  some  record  to 
look  at  to  formulate  their  own  conclusions  on  this  matter. 

1  personally  appreciate  the  efforts  both  of  you  have  put  forth 
here  today  and  in  the  past.  I  think  both  of  your  statements  are  ex- 
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cedent  They  will  make  n  very  significant  part  of  our  record.  So  I 
want  to  personally  thank  you  again.  1  appreciate  your  being  here. 

Our  next  hearing  will  focus  on  the  impact  of  the  ERA  upon  the 
military.  I  hope  we  will  have  equally  intelligent  and  articulate  wit- 
nesses on  both  sides  of  that  issue. 

Thank  you,  and  we  will  recess  until  that  time. 

[Whereupon,  at  11:20  a.m.,  the  subcommittee  was  adjourned.] 

[The  following  was  submitted  for  the  record:] 
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Miscellaneous  Material 


QUESTIONS  FROM  CHAIRMAN  STROM  THURMOND  FOR  PROFESSOR 
JEREMY  RABKIN 

I,      Prof  •  Rabkin,  1a  the  recent  case  of  Bob  Jones  University  vs. 
United  StsUs,  «!•  United  States  Supreme  Court,  while  couching  lte 
decision  in  language  about  charitable  trusts,  firmly  based  ite  opinion 
on  the  now  well-established  national  policy  against  racial  segregation. 
If  the  Equal  Rights  Amendment  were  to  become  a  part  of  our  Constitu- 
tion, is  it  not  logical  to  assume  that  the  Supreme  Court  would  even- 
tually rule  that  private  colleges  and  universities  thst  are  all-male 
or  all- female  are  no  Ion    r  to  be  extended  tax-exempt  status  for 
federal  tax  purposes?    There  are  only  a  handful  of  all-male  collegea 
remaining  but  there  are  over  100  all  women's  institutions  of  higher 
learning.    I  believe  you  would  agree  that  there  is  a  great  potential 
here  for  a  devastating  financial  blow  being  struck  to  these  institu- 
tions should  financial  contributions  made  to  them  by  alumnae  and 
friends  no  longer  be  deductible  for  income  tax  purposes-    Ck*  you 
predict  how  many  such  institutions  might  be  forced  to  close  because 
of  Linancial  restrictions  brought  on  by  the  passage  of  ths  ERA? 

2.      Aaido  from  the  possible  losr  of  contributions  and  gifts  becauae 
3uch  donations  would  no  Xonger  be  deductions  for  the  donor,  is  it  not 
*  real  likelihood  .hat  colleges  that  restrict  admissions  to  only  one 
of  the.      sexes  and  which  refuse  to  change  their  admissions  policies 
will  luso  Federal  aid  such  as  grants  for  resesrch?    Considering  the 
dependence  of  some  university  research  proqrams  on  Federal  grants, 
might  such  an  event  seriously  curtail  a  qr.^at  deal  of  scientific 
ro»i€!rtrrh  no"  belmi  done  at  the  university  level? 

,  some  public  school  districts  contJnue  to  operate 

slivilo-aox  schools.    The  maintenance  of  such  programs  gen- 
„r«ny  t.<  foi  aiM'Hal  imtposos  such  si.  M  house  a  program 
fnr  rhn  academical ly-ctif ted  atuden*  .     It  can  be  assumed 
tfst  :na»e  ami  local  school  authorities  have  a  r«tionsl  basis 
for   ««.,  establishment  snt1  perpetuation  of  such  eli-glo-MX 
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schools  and  have  exercised  their  beat  Judgment  in  doing  ao. 
Professor,  if  the  E.R.A.  were  to  become  a  part  of  the  law 
of  this  land,  could  we  hold  out  any  real  hope  that  local 
school  officiala  could  continue  to  exerciae  auch  diacretion? 

in  the  recently  decided  caae  of  Arliona  va.  Norrls, 
the  Supremo  Court  held  that  the  practice  of  the  companies 
paying  reUroment  benefits  to  the  employees  of  the  State  of 
Arizona  were  unlawfully  discriminating  againat  retired 
female  employees  by  paying  them  a  lower  monthly  benefit. 
This  decision  was  based  upon  the  1964  Civil  Rights  Act  pro- 
viding for  equal  employment  opportunities.    This  decision 
represents  snother  instance  where  a  practice  of  sex  discrim- 
ination was  ide/cUied  and  outlawed.    Do  A  ,u  see  any  reason 
why  thin  process  of  judicial  identification  and  reversal  will 
not  continue  in  the  area  of  sex  discrimination?    is  this 
process  adequate  in  ynur  opinion  for  the  protection  of  women's 
rights?    if  not,  why  not?    You  will  note  here  that  thia  de- 
cision was  ba~ed  on  existing  law. 

It  in  well  .'StablisheO  tnat  physical  education  and 


part icipation/irKer-schoUstic  athletics  is  an  integral 
part  i-i f  the  mental  and  physical  development  of  our  youth. 
It  has  boon  speculated  that  the  rat ■ 9* jation  of  the  Equal 
Rights  Amendment  would  drastically  alter  our  present  system 
of  inter-scholastic  jports  competition,  that  is,  where 
all-boy    and  all-girl  teams  compete  against  like  tesma  of 
the  lamt?  sox.     in  Uohf  of  what  you  have  heard  h^re  today 
about  sex  discrimination  in  education,  how  do  you  see  the 
passage  of  the  K.R.A.  affecting  this  system? 

(n  Washington  state,  tho  Supreme  Court  thero  held 
th*t  under  that  State's  K * R. A .     girls  had  a  constitutional 

right    In  pari  ioipnto  on  a  boy1*  high  school  football  team. 

.ii       a         f-riri  Jro l  ured. 

It  has  ho«»n  Thai  with  the  p.issage  of  a  national 

"M'l'il  ri'ihfs  amendment  ,  participation  on  nporta  teams  would 
ho  opt  mod  up  to  hnth  .'oxen.  For  example,  boys  would  become 
ontiHofl  fij  j»!ay  on  what  had  traditionally  boon  tho  gill's 
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tennis  team.     If  it  true  that  most  boys  are  better  athletes 
than  mo.it  girls,  is  it  not  possible  that  the  result  oi  such 
ruling*  cnuld  bo  the  deter ioration-and  in  some  cases  the 
elimination-  of  girls1  sports  competition  as  ve  presently 
know  it? 

Under  existing  law,  narely  Title  IX  of  the  1072 
Education  Amendments,  ?ox  discrimination  in  the  funding 
of  college -level  athletic  programs  is  prohibited.  Despite 
this  fact,  disparities  in  ffundinq  still  exist  and  are  well 
documented.     Opponents  of  ther.e  amendments  argue  that  this 
differentiation  is  justified  by  the  fact  that  the  mens'  pro- 
gran  generate  most  of  the  athletic  funds.    Cases  often 
cited  are  those  involving  the  university  football  programs 
which  generate  tremendous  revenues  that  are  used  to  subside 
such  programs  as  womens'  field  hockey.    What  impact  would 
you  foresee  the  passage  of  the  B.R.A.        havinq  upon  these 
progtanm  as  far  aa  funding  is  conferred? 

Aftftiimi;lfj  thaf  the  pasJSge  of  the  Equal  Rights  Amend- 
ment mandated  the  opening  of  all  sports  teams  :o  mefbora 

you  . 
of  both  sexoa.  what  implications  do^nce  for  the  pornonal 

pr,   acy  of  the  participant*?    If  a  boy  electa  to  participate 
on  the  girls  qoftbaU   team,  for  example,  does  he  thereby 
waive  all  rights  to  ru  s  privacy  an  far  as  dreeing  facilities 
Iq  concerned? 
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RESPONSES  OK  PROFESSOR  JRRXfft  RASKIN 
to 

QUESTIOHS  FROM  SENATOR  STROM  THuTWWD 

1      Kor  the  reasons  outlined  In  my  prepared  utiten^t,  I  believe  it  Is 
Indeed  moat  "logical  to  a,.ue*"  that  the  Supreme  Court  would  find  .ingle- 
-ex  institutions  Ineilgibl,  f«r  ,aK-exempt  atatua  If  the  Rqu.1  Right, 
A**ndmant  bacomea  part  of  the  Con.titution.    I  quite  agree  that  thiu 
would  Hkely  strike  a  "devastating  financial  blow"  «  auch  inatitutiona. 
U  would  indeed  a*an  that  contributions  fro.  alumni  and  friends  would 
no  longer  be  tax  deductible.    It  would  probably  alao  require  auch  institu- 
tive to  p«y  income  tax  on  intereat  and  dividend,  and  capital  gain,  taxea 
»»i  'he  sale  of  aecurltlea  in  their  endowment.  -  another  "devastating  blow" 
for  institutions  lilt*  *el;  sley  College  that  finance  much  of  their  activity 
fron  endowment..    Finally,  auch  inatitutiona  would  probably  be  subject  to 
Io<al  property  ta«,s  and  .tote  »alea  taxes.    Under  the  combined  i  ight  of 
those  blow*.  I  doubt  there  are  many  institutions  rhst  could  continue  to 
operate. 

?.    Anv  institution  declare*  ineligible  fnr  tax  exempt  atntun  would  surely 
be  ineligible  for  federal  grants,  as  well.    But  in  truth  I  do  not  think  this 
would  seriously  curtail  a  great  deal  of  scientific  research  because  there  is 
not  very  much  scientific  research  conducted  at  small  colleges.    Major  research 
undertakings  are  Found  at  unlverHitiea  with  graduate  programs  and  Title  IX 
of  the  education  Amandmetita  of  1972  already  prohibits  federal  grant  recipients 
from  denying  admission  to  graduate  programs  on  the  haala  of  sex.    In  regard 
to  m  lenrlflr  research,  then,  I  do  not  think  R.R.A.  would  Impose  any  signifi- 
cant changes  in  the  status  qun. 

1.     I  cannot  conceive  how  public  school  systems  could  continue  to 
r>|.*.«te  D|„Kl«  «ex  ^hools  under  the  R.R.A.    If  the  Amendment  mold 
allow  this,  it  really  would  be  entirely  empty,  if  aeewa  to  me. 

4.    Their  ate  certainly  areas  nnt  cowered  by  exfutlng  laws,  but  In  vir- 
tually every  rsse  that  la  because  most  penple  do  not  ,Mnk  it   »nild  be 
.npr.,rate  to  prohibit  sexual  dif  ferentf  M  ion  in  such  areaa.    ,iur  con- 
tinuing toleration  of  sexuV  dlntlnction*  in  the  military  la  nne  exsmp) 
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tin  Lees  ve  are  prepared  to  eey  that  government  or  law*  should  never  trait 
the  i«xei  dlffareutly,  tha  E.R.A.  laass  to  me  an  unduly  haavy-handed  and 
rigid  approach  to  the  challenge  of  protecting  women's  righte.    On  the  other 
hand,aa  the  queetion  euggeote,  the  courte  have  not  been  at  all  reticent  in 
easertlno,  end  enforcing  woven 'a  rights  where  etatuCee  d*>  prohibit  Sex  die- 
crimination.    Indeed,  on  a  number  of  occasions  the  Supreme  Court  bag  rewrit- 
ten state  and  federal  lawe  to  eliminate  eexual  dietinctione  under  exieting 
14th  Amendment  doctrine. 

5  &  b.    Thla  ie  a  tricky  leeue.    I  think  it  ie  fairly  clear  thet  the  t.R.A. 
would  prohibit  public  inatttutions  and  inntitutions  receiving  public  funde 
or  tex  exempt  statue  -  in  otliar  words,  virtually  every  achool  *  from  main- 
taining teaaie  or  athletic  programs  that  were  officially  orgenis«d  on  a  single- 
eex  baale.    On  the  other  hand,  the  amendment  would  probably  allow  "neutral" 
eligibility  etandarde,  heeed  on  relevant  phyeical  charactarletice  or  capaci- 
ties    height,  weight,  speed,  etc.    "Contact  aporte"  may  aleo  be  treated  dif- 
ferently, for  the  implementing  regulations  for  Title  IX  have  recognlxcd  that 
considerations  of  privacy  may  Justify  alngle-sex  competition  in  contact  aporte 
such  am  wrestling.    Either  way,  J  do  not  think  we  are  likely  to  see  women  in 
Big  Tun  football,  even  if  E.R.A.  ie  added  to  the  £onetitution.  ironically, 
the  >»r*ateet  impsct  of  the  Amendeunt  would  probably  be  on  women's  teams,  for 
rannv  n*»n  are  likely  to  meet  the  standards  for  "women1*"  teama,.  while  my  giieso 
ts  thia  would  be  less  corauon  for  viae;,  seeking  to  Join  "men's"  teams »  The 
likeliest  result  may  be  the  destruction  of  women's  athletic  competition,  as 
forwrly  "women's"  teama  came  to  be  dominated  by  male  players. 

7.    Ar  present,  the  Implementing  regulations  for  Title  TX  sanction  such  dis- 
parities so  lung  as  there  are  equal  expenditures  on  a  per  capf ta  basis,  in 
rompartng  mor*s  and  women's  aports  programs.    This  meana  that  if  there  are 
winy  more  r*n  liwol  ed  *n  sports  programs  than  women,  proportionately  more 
rai  be  spent  on  "raeiiV  teams.    As  the  question  suggests,  however,  even  this 
approach  dnes  not  allow  for  the  fact  that  "taenV  teams  tend  to  be  much  big- 
ger i  nney-Twikorn  -  while,  as  biR  spectator  sports,  they  way  also  require 
larger  expenditures  i <ir  sunlpment,  facilities  nnd  so  on.    The  rducation  Oe[>art- 
Bv»nt'B  Interpretation  ol  Title  IX  has  therefore  been  very  controversial,  So 
far  as  I  an  aware,  it  haa  not  yet  been  endorsed  by  federal  appellate  courts  aud, 
In  truth,  it  <ta*n  not  seem  to  have  beenvery  rHgotouf, |y  enforced  by  the  Ed- 
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ucetloa  DaperU«nt.    under  the  B.H.A..  bowtv.r.  I  «  not  even  aura  that  th, 
c^pro-1..  approach  In  th.  current  Tttl.  IX  regulation,  would  be  toi.r.t.d 
.nd  certainly  lt  la  quit,  unlike!,  that  ray  .ore  flexible  approach  would  be 
accepted. 


8.    Nothing  infuriate,  proponenta  of  the  B.E.A.  .ore  than  the  auggeation 
th.t  the  n»„dwnit  would  alienate  « p. rate  toll.t.  or  eeperate  dre.aing 
rooe.  for  men  end  wow..    They  have  tneteted  fro.  the  beginning  that  the 
an.ndn.nt  he.  an  tnpltcit  "privacy"  exception  to  eccoMd.te  e.p.rate  facil- 
ity, in  auch  circuital*...    Thle  ct.t.  hae  by  now  bec<me  no  entwined  with 
the  "legl.latlv.  hl.tory"  of  the  mnfeent  that  lt  nay  indeed  oe  accepted 
and  r..p.ct.d  by  th.  court..    It  1.  quit,  poe.lble.  perh.p.  even  probable, 
then,  that  n  bo,  on  th.  "girl.-  .oftbell  tea  would  not  have  to  walv.  .n 
right,  to  hi.  privacy  a.  f.r  aa  drceetng  facllltle.  .t.  concerned. 

At  the  rl.lt  of  provoking  a  bit  aor.  fury,  however,  I  will  edd  that  I 
an  not  at  all  confident  of  thle  and  1  do  not  und.ratend  how  the  proponent, 
of  H.P..A.  cen  be  eo  confident  of  thle.    The  propohente  ueually  cite  the 
Supreme  court 'a  recognition  of  .  "conatltutional  right  to  privacy."  but 
this  ,Be«a  to  ne  einply  ploying  with  word..    The  Supre»  Court  decieiona 
...eclated  with  thi.  "privecy  right"  -  thone  de.ling  with  ebortion  or  hirth 
control  -  have  a.e.rted  that  cert.in  iaau..  be  left  to  private  dedjion: 

thoy  involve  "privacy"  In  the  ..nee  th.t  the  atet.  or  public  authority  i» 
kept  out.  not  per.on.  of  the  oppoeite  w.    rourth  Aj*nd-ent  "ae.roh  end 
(  -.Uure"  caeea  de.ling  with  the  "priv.c,"  of  the  how.  Bee.  equally  unrelated. 
The  awkward  fact  remilno.  on  the  other  hand,  that  the  courte  would  not  hear  of 
aeparato  facllltle.  for  btacka  and  w^tee  and  E.R.A.  proponenta  uaually  Bay 
.he  p..rpo.P  of  :he  Anend«mt  l.  to  .ake  .«*  ,„  «,ch  .  "au.pect"  or  illegitimate 
.  laaatf  leer  Ion  aa  race  now  l„.    if  .„  e«e^tton  i.  „de  for  dree.lng  roona 
In  rfefsrenra  to  rontenporory  Krai  etandarde.  a  qualification  of  very  unrer- 
llon  nr.ope  haa  hr«n  0,enf.d.    m  the  19th  Century,  „„,  sta„darda  were  aome- 
tin,,,  otl,nd,.,I  by  wo«.„  office  worker,  and  certainly  would  have  been  offended 
by  wo^n  rol  Ire  or  wo^r,  cor.ntn.ct  ion  worker..    Today  in  «ny      iloge  doroi- 
lurie,  nrn  ano  voaen  do  aha-,,  r».e  .w  tolleta  and  th.  nana  r,e»BlnB  toon*. 
I!  II...  K.R.A.   fa  ratlfle...  then,  and  the  boy  In  your  queeflon  le  really  con- 
rerncl  abo„t  hi.  privacy,  he  eight  be  tettrr  advised  to  think  carefully  be- 
fore ho  )n!nn  I  lint  gtrjn  enffball  tean. 
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RESPONSES  OF  PRESIDENT  SHALALA 
TC  QUESTIONS  OF  SENATOR  DeCONCINI 


Question  !• 

Regarding  Title  IX,  President  Shatata,  could  you  comment  on  w!*t  the  present 
Administration  It  dttng  to  enforce  the  statue  and  whether  the  existence  of  the  ERA 
would  affect  theee  executive  actions? 

guoatlon  2. 

Can  msjor  civil  rights  legislation  be  made  tan  effective  without  a  change  In  the  taw 
simply  by  the  way  In  which  It  la  enforced? 

The  topic  of  the  ERA  hearings  on  September  IS,  19M  before  this  Subcommittee 
was  not,  until  the  very  opening  of  the  hearings,  focused  on  the  very  narrow  subject  of 
"the  Impact  of  the  ERA  in  the  area  of  private  and  parochial  education."  Hearing 
Transcript  p.  4  (opening  statement  of  Senator  Hatch).  Because  the  Equal  Rights 
Amendment  provides  that  "<c)quallty  of  rights  under  the  law  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State  on  account  of  ass*  (emphasis  added),  it 
is  widely  accepted  by  legal  scholars  that  the  ERA,  like  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment,  governs  only  those  actions  or  activities  that  constitute 
"state  action."  Constitutional  provisions  that  govern  "state  action",  Including  the  Equal 
Protection  Clause,  do  not  ordinarily  reach  Into  the  private  sector.  As  a  result,  the 
Subcommittee  Chairman's  decision,  stated  for  the  first  time  on  the  day  of  the  hearing, 
to  focus  the  Inquiry  solely  on  the  reltttonshlp  of  the  BRA  to  private  and  parochial 
education,  was  an  odd  decision.  Tnls  technical  Inquiry  Into  the  legal  application  of 
the  BRA  In  the  private  sector  Is  more  appropriate  for  witnesses  who  are  lawyers  than 
for  witnesses  such  as  Mr.  Rabkin,  a  political  scientist,  or  for  me,  an  educational 
administrator  at  a  public  Institution  and  a  political  economist. 

The  result  of  the  Chairman's  deckslon  wsx  that  the  entire  focus  of  the  questioning 
by  the  Subcommittee  ^  on  the  narrow  private  Interests  topic  doflned  by  Mr.  Hatetu 
Dtiring  tha  question tng,  Mr.  Rabkin  made  extreme  claims  that,  among  other  things,  the 
KRA  will  virtually  eliminate  parochial  and  private  schools,  and  that  the  ERA  will  require 
the  Integration  of  seminaries  and  rabbinical  schools.  I  believe  that  1  answered  clearly 
and  simply  hfe  claims  concerning  seminaries  and  rabbinical  schools  with  the  explanation 
that  the  First  Amendment  would  Ineulste  such  Institutions.  It  Is  not  iwweasary  to 
elaborste  upon  that  arawer.  Judging  from  inaccurate  newspaper  claims  about  my 
testimony,  (see  Kllpatrlek,  Taking  the  BRA  Literally,  Wash.  Post,  AH,  October  15, 
1US3,  and  a  "fact  ah^et"  being  circulated  to  the  press  by  the  Chairman  purporting  to 
s-immarise  my  testimony,  attache*),  I  beUere  It  Important  to  clarify  why  the  BRA 
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would  no*  raaoh  ir  to  lha  print.  meUx  fe  tha  iwm,  «nd  with  tha  aitrama  oonsuquanea. 
Mr.  Itabkin  ha.  etalmod  that  it  will,  fa  ordw  to  prorU.  tn  .mrat.  mqtamtlon,  I 
have  conaultad  my  own  eowl  and  rim  m  tww  has  eomulud  with  othw-  attormya  «kJ 
Uw  prof—or,  knowtadgaabte  in  owatltwttomU  taw  tootadinr  Proffer  Am  Froadman 
of  Rutgara  Law  School  and  rrofamcr  Wan*  WUUama  of  (tamgatown  Untaonlty  Law 
CMt«r. 
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The  Doctrine  of  SUte  Action 


The  Equel  Right.  Annulment  would  affect  government  ectlon  only.  Private 
ooUege*  inoludlnf  *>•»■      inrtltuUom,  »         P*»*  -ould  to  ,Mmpt 

from  the  ma.  The  datarm.nat.on  of  wheth*  -Hon.  by  an  apparently  C*'v.t. ln,tltutlon 
are  retfly  government  .etlon  to  be*d  upon  th.  tot.  of  th.  *o»«nm«f.  rel.tlo«hlp 
to  th.  Institution.1 

There  an  three  bulo  principle,  governing  the  determination  whether  state  .otlon 
U  present  for  fedewd  oonetltutlonel  p*poeae.  Flrrt.  -th.  men  f.et  that  {an  .ntlty) 
„  wb^ct  to  .UU  regulation  doe.  not  by  ItMlf  carry  Ua  eetlon  Into  that  of  U*  SUte 
for  purpooe.  of  th.  Fourfwth  Amendment."  TO*,  murt  be  «.  wfflolwUy  otoe. 
M.u.  between  th.  SUte  snd  th.  challenged  eotkn  of  th.  reguUted  -ntlty  to  that  the 
M,lon  of  th.  Uttw  m.y  bo  felrly  treeted  a.  th.t  of  th.  SUt.  lUslf.'"* 
Second,  th.  SUU 

en  be  held  mpciMlbt.  for  .  *'v«*«'^1™  "Xnt 
h»  .xcretoed  cow.lv.  power  or  h»  P^.^'1"™ 
•ncoiragemont,  either  own  or  covert,  ln.t  oholw  muet 
mVuw  oe  doomed  to  be  th«t  of  the  But*  (elteUtwa  omitted). 
Man TwpcovIT if  or  «qul«eanca  In  the  InltlaUva  ofaprlvata 
P^tyTOwffldenVto  Juatlfy  holding  the i  SUt.  r^ponjb. 
for  tlx*.  Initiative,  under  th.  mm  of  the 
Amendment  (olUtion.  omitted).  TOrd,  the  ^™™x"* 
mey  he  prenent  If  the  privete  entity  ha.  .xerebed  power, 
that  M*  "traditionally  th.  exclusive  prerogetive  ot  tne 
SUte."3 

A  recent  decision  of  the  United  SUtes  Supreme  Court  makes  It  clear  that 
ordinarily,  under  federal  sUndards,  a  private  educetlonal  institution  will  not  be  construed 
to  be  a  state  actor  to  bring  It  wltl.ln  the  emblt  of  federal  constitutional  provision.  In 
,„ost  circumstance*.    Lot  yesr  ...  RandoU-Bekar  v.  Knhn,  457  U.S.  MO  (19M)  th. 
Supreme  Court  found  that  a  tocher's  firing  by  .  private  school  w«  not  state  action 
under  the  Fourteenth  Amendmant  and  did  not  require  constitutional  due  process  of  law. 
despite  exte.*We  government  Involvement  in  the  funding  and  operation  of  the  school* 
Two  other  cases  decided  last  yesr  concerning  other  kinds  of  private  Institutions  having 
slRntficant  state  Involvement  make  clear  that,  like  private  educational  institutions,  other 
private  entitles  do  not  come  within  the  scope  of  federal  constitution*  requirements 
even  where  there  Is  significant  government  Involvement.*   T1>e«e  case,  are  consistent 
wi(n  th0  annuls  applied  In  Mo^_l^eJioM07^^  407  U.S.  163    (1972),  b 
which   the  court    concluded  that  the  grant  of  a  state  i'quor  license  to  a  prlvat, club 
that  excluded  Ind.v.dunls  on  the  h«.s  *>f         wa,;W  ^.tej  .oVo^^ent  to. 

sttrlb„t,.  the  d.serlm.natory  conduct  to  the  state  ond,  thus,  did  not  support  a  finding 
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that  tlx  conduct  wu  uneomtltutional.  Prom  these  cum  taken  together,  my  legal 
•dvteors  conclude  that,  absent  actional  legislative  or  executive  .ctlon,  private 
lnat,tuUooB  ^  *  «*J«*  to  the  requirements  of  the  BHA  Just  a*  private 

Institutions  are  now  rarely  subject  to  tha  Uth  Amendment  requirements. 


Tha  argumant  by  BRA  opponents  that  the  BRA  wll!  require  integration  of  private 
tingle  sex  schools  and  other  Institutions  baeauaa  it  will  require  removal  of  their  tea 
exempt  status  was  not  fathered,  but  in  feet  was  put  to  rest,  by  the  Supreme  Court's 
decision  in  Bob  Jones  University  v.  United  atatasu  76  UEd.lnd  159  (1983)*  The  Bob 
Jonas  opinion  was  not  baaed  on  the  Constitution  but  on  a  federal  statute. 

In  gob  Jones,  the  Supreme  Court  did  not  take  up  the  reasoning  of  certain  eases 
holding  that  under  the  Constitution  the  federal  approval  of  an  organisation's  receipt 
of  tax  deductible  contributions  or  tax  exempt  status  "callfr)  forth  a  duty  to  ensure 
compliance  with  the  Fifth  Amendment.**  Instead,  tha  Court  applied  the  analysis  of  a 
separate  Una  of  casea  holding  that  a  federal  statute  -  the  Internal  Revenue  Code 
-  required  the  denial  of  tax  exemptions  to  racially  discriminating  private  schools. 
These  eases  reasoned  that,  in  light  of  unambiguous  national  policy*  tha  Internal  Revenue 
Code  "can  no  longer  be  construed  so  as  to  provide  private  schools  operating  on  a 
racially  discriminatory  premise  the  support  of  exemptions  and  deductions  which  Federal 
tax  law  affords  to  charitable  organizations  and  their  sponsors,"7 

In  short,  the  denial  of  tax  exempt  and  tax  deduct*1*;*  status  at  issue  in  Bob 
Jones  was  based.  In  the  Court's  decision,  on  provlsk  ,  of  sections  501(c)  (3)  and  170  of 
the  internal  Revenue  Code,  26  U.S.C.  Section  501(c)  (3),  170,  and  not  the  U.S. 
Constitution.   The  court  held,  based  on  explicit  language  In  section  170,  the* 

(station  501(c)  (3)  must  bo  analyzed  and  construed  within  thu 
framework  of  the  Internal  Revenue  Code  and  against  the 
background  of  the  Congressional  purposes.  Such  an  examination 
reveals  unmistakable  evidence  that,  underlying  all  relevant  parts 
of  the  code,  Is  the  Intent  that  entitlement  of  tax  exemption 
rJcpends  on  meeting  certain  common  law  standards  of  charity 
-  namely,  that  an  institution  seeking  tax-exempt  status  must 
serve  a  public  purpose  and  not  be  contrary  fo  established  public 
policy. 

76  I„Kd.2ri  at  170.  The  Court  went  on  -  "(w)lien  the  Government  grants  or  allows 
»tn<lMntions..,(t)ho  Institution's  purpose  must  not  be  so  at  odds  with  the  common 
community  conscience  as  to  undermine  any  public  benefit  that  might  othorwiso  be 
conferred/'  1*1  at  173-174.  To  establish  the  clear  and  longstanding  public  policy  nitnintt 
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racial  dkcrlmlnstlcn  In  every  vw  of  Ufa,  the  Court  relief  on  the  feet  that  all  three 
branches  of  the  federal  government  had  taken  clear  action  to  elimliuV  *  racial  aefregatton 
In  education,  and  on  the  particular  policy  against  racial  aegfegatlon  in  education  net 
forth  In  Brown  v.  Board  of  Education,  347  U.S.  483  '1054),  and  followed  In  a  long  line 
of  aubaeojuent  cases. 

These  feotors  mfde  clear  thet  tltc  racially  discriminatory  policies  of  Bob  Jonea 
University*  and  of  Ooldaboro  Christian  Schools,  Inc.,  ao  offended  public  policy  as  to 
defeat  any  bona  fide  charitable  purpoaea  of  thoae  Institutions.   76  L.Bd.14  at  174-7G.8 

In  h»  oral  testimony,  Mr.  Rankin  argued  that  Bob  Jonea  would  moat  certainly 
compel  denial  of  tax  exemption  to  private  single-sex  eehooU.  m  support  >f  his  view 
sguinet  this  result,  Mr.  Rankin  belittled  and  characterised  the  discrimination  In  Bob 
Jones  aa  de  minimus  a*d  as  not  a  "fundamental  aspect  of  their  program,*9 

I  strong  1  disagree  with  Mr.  Rabktn  that  the  discrimination  of  Boo  Jonea  was  ao 
unimportant  to  the  university's  program  and  to  thai  country's  public  policy  that  it  did 
not  strongly  and  overwhelmingly  offend  public  policy.   The  Bob  Jones  rule  reedst 

There  to  to  be  no  Interracial  dating 

I.   Students  who  are  partners  in  an  Interracial 

marriage  will  be  expelled.  . 

a.  Students  wno  are  members  of  or  affiliated  with 

any  group  or  organisation  which  holds  as  one  of  Its  goals 

or  advocates  Interracial  marriage  will  be  expelled. 

3.  Students  who  date  outside  their  o#n  raco  will  be  expelled. 

4.  Students  who  espouse,  promote,  or  encov*age  others  to  violate 
the  University's  dating  rules  and  regulations  will  be  expelled. 

Bob  Joner  University  v.  United  States,  7fi  UEd.ld  I57r  167  (1983).  As  I  Interpret  these 
rules,  e  student  et  Bob  Jones  could  br  expelled  for  arguing  that  in*  Supreme  Court's 
decision  overturning  Virginia's  enUmlscegenation  ststut"  In  Loving  v.  Virginia,  MB  U.S. 
I  <!967),  wss  correct.  How  can  this  be  incidental  to  the  progrim  of  secular  cdusattv.!? 
We  are  not  addressing  here  the  question  "whether  (sucli  schools)  should  be  forced  to 
make  themselves  more  Inviting  and  attractive  to  bis/ska"  as  Mr.  Rnhkln  so  intensively 
suggested  in  his  article  ^Behind  the  Tan  Krenr.pt  Schools  Debate"  in  67  Fhc  Public 
Interest  21,  23  (1982).  Instead,  Bob  Jomw  h  an  express  uoMey  of  punitive  action 
against  stu*ient«i  for  engaging  in  prints  activity  that  affects  vht.uUly  every  mi>  M  of 
their  live*  and  for  cm  >j  «lng  persniiai  Jlews  about  tho  exercise  of  citizens'  rights  of 
hc  'Delation  unrter  the  constitution. 

Private  single  *ey.  scli'iob  fcee  mi  A.r.ger  of  having  tt^  administrative  »*r»n 
automatically  Interr-'*  the  Internal  Revenue  ''"V  l»  deny  their  t»»x  exemption  utnler 
th-»  V.H^  <*  of  having  1 1 1  1  irflstatlve  branch  aswnleni--*'  tn  tit*:  '!e*er ntlrtetltfn,  without 
f\  careful  enplicatinn  of  tfr<e        1»n1  united  in  Hojf\  Jonrt. 1 

Ho  hraiii'li  «»f  fr*|r(«l  Rovonwnr,tt       nnltlirr  the-  r.»url»»,  \\\r>  Mi'l,  otliei  ageiielr*»  «»f  Hn« 
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w»iiiivt»  branch  nor  Congress  -  would  be  required  by  the  holding  In  gob  Jonea  to  cut 
of,?  the  la«  exempt  status  of  a  private  single-sex  school  <w  a  r**uh  of  ratification  »f 
the  KJtA  hIw.  Furthermore,  according  to  the  Supremo  Court's  reasoning  |n  the  Bob 
jjnmjs  opinion,  there  is  no  reason  to  fesr  that  tho  IKS  eoukl  art  with  impunity 
unilaterally  to  do  vi.  The  Court  approved  the  IRS'a  Implementation  of  Us  policy  of 
denying  ta*  exempt  itntw  to  racially  discriminatory  private  schools  and  found  that  the 
I  US  hud  iv.it  exceeded  its  authority  In  enforcing  the  policy,  on  the  grounds  that  the 
IHH'i  action  wx*  t«Uen  in  the  context  of  uniform  action  of  the  executive,  legislative, 
and  Judicial  branches  to  eradicate  racial  fwgregatlon  and  wan  not  overriden  by  Congress 
r.-i  any  one  of  numerous  opportunH.las,  Undpr  Bob  Jones,  a  similar  examination  would 
u.  re,      1  b>iQTC  tho  same  whey  were  applied  to  sex  discriminatory  private  ichools. 


Conclusion 

If}  i'-trucluHl'ifit  trm  e^ehiw  Is  clear  that  federal  constitutional  reach  Into  tho 
prlv*l<*  s»vtor  h  tlK!  e*™;itton,  nnt  the  rule.  The  exceptions,  when  they  occur,  am 
extreme  «n<l  mnpelbng,  *nd  are  made  upon  an  appropriate  showing  by  full  and  complete 
proof  in  n  >*ourt  if  law.  It  Ls  of  the  utmost  Importance,  for  any  meaningful  commit  merit 
tf  j^j.Mllty  In  this  Congress,  to  permit  tho  possibility  of  reaching  such  cases  under 
th"  VM\  In  the  -lame  degree  arid  under  trVj  same  standard  that  te  applied  In  ea«-4 
involving  rni'f  i 'pLdltv.  H  wuuM  he  n  major  mistake  of  policy  to  exempt  from  scrutiny 
il)  privnte  um(le-\e*  '{phrmh  imdi-r  any  circumstances  as  some  seek  to  accomplish  hy 
•in  mim  P'Tuml  to  tf-  Klt-V 
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BYDANEl  5EUGMAN 

Donna1  f  Dilemma  

■  What  has  gone  before:  Orrin  Hatch  of  Utah 
keeps  trying  to  find  out  what  the  Equal 
Rights  Amendment  means.  His  Senate  Judi- 
ciary subcommittee  hears  testimony  from 
Paul  Tsongas  of  Massachusetts,  a  leading 
bleeder  for  ERA,  but  it  turns  out  that  Paul 
has  no  idea  what  laws  and  institutions  would 
be  affected  by  the  amendment  and  gets  sore 
at  Orrin  for  asking.  Hatch  decides  to  hold 
more  hearings  and  get  witnesses  who  know 
which  end  is  up.  Subject  of  the  first  hearing 
in  this  new  series:  the  effect  of  ERA  on  pri- 
vate education.  Principal  question  on  the  ta- 
ble: could  women-only  colleges  continue  to 
receive  the  federal  aid  and  tax  exemptions 
needed  for  their  survival  if  the  ERA  were  in 
place?  In  the  witness  chain  Donna  Shalala, 
president  of  Hunter  College  and  an  ERA  par- 
tisan. Does  the  question  get  clearly  an- 
swered? Are  you  kidding? 

Corsider  Donna's  dilemma.  If  she  says 
that  women-only  colleges  would  have  to  go, 
she  outrages  some  highly  influential  wom- 
en—alumnae of  Barnard,  Wellesley,  Smith, 
Mount  Hoiyoke,  etc.,  who  firmly  approve  of 
such  institutions  while  also  tending  to  sup- 
port ERA.  But  if  she  toys  that  these  coDeges 
could  coexist  with  ERA,  then  she  has  to  ex- 
plain how  an  amendment  designed  to  end  all 
sex  based  discrimination  could  permit  dis 
crimination  against  men,  Tough  problem,  eh? 

Donna's  attempted  solution:  Women's  col 
leges  couki  exist  under  ERA  if  they  were 
there  "for  the  purposes  of  eliminating  past 
discrimination  and  for  affirmative  action." 

Huh?  This  answer  seems  to  have  boggled 
the  minds  of  all  present.  Hatch  asked  who 
would  decide  whether  a  particular  women'*; 
college  passed  the  affirmative  action  test 
Noneonfidence  inspiring  answer:  "I  think 
th*  Court  would  end  up  making  that  detentii 
nation/'  ERA  fan  Howard  Mctzenbaum  of 
Ohio  said  the  amendment  couldn't  po^ibly 
leave  room  for  women's  colleges, 

In  the  next  installment,  we  learn  about  th* 
effect  of  ERA  In  the  military,  or  maybe  not, 
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ldnittd  States  Senate 


WAilMUGTOM  DC  20ft  tO 


September  23,  19^J 


3ev»rai  days  ego,  the  Gubcarroittee  an  the  Constitution 
conducted  its  seconi  day  of  hearings  on  the  proposed  Equ*l 
Rijhti  AaanAncitt.    The  focus  of  thti  hearing  was  the  mpaet 
of  thw  Ear.  upon  private  *nd  parochial  education.     During  this 
n*.-r»fi<7,  *  remarkable  legnlati*.  history  was  created  rttq«rding 
Che  n  aning  of  the  Amendment  in  thia  area.     ;  am  takinj  th« 
liberty  of  attache,  a  stumery  of  this  history  as  articulated 
by  Dr.  Donna  SheUla,  the  President  of  Hunter  College,  and  the 
inrit vidua*  selected  by  proponents  of  the  f.M  as  best  equipped 
to  Jedrrlbe  the  meaning  of  the  Amendment  on  the  issue  of  the 
KRA  and  p>  ivate/parocftial  education,     X  would  be  pleased 
to  wdVfl  the  transcript  ot  this  hearing  available  to  you  or 
•/our  stiff  memoirs. 


Din  oreiy, 


Orrin  G ,  HaU.h 
L*n>.t*d  Scjtns  fienare 
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T  Mr  ACT  OFJTHE  EPA  UPON  PRIVATE  „ANJ^  PAnOCHj  AL_  EDUCATION 

Tho  fn lowing  interpretation  uf  the  ERA  was  given  by  Dr.  Donna 
Shaiala,  Preaidont  of  Hunte :  allege,  regarding  its  impact  upon 
nrtv«i*ft  ami  parochial  educvtioi-  at  a  Senate  hearing  on  Septem- 
ber U,  1933 .     Dr.  Khalaia  was    ;elscted  by  ERA  proponents  as  tho 
person  best  equipped  to  represent  the  Amendment  on  this  subject. 

(1)  Affirmative  Actio.--  Despite  language  which  apparently  per- 
mits ncT^e^tTonTTegfarding  legal  distinctions  between  the  sexes, 
the  ERA  allows  "affirmative  action"  program!  for  women. 

(2)  Private  Schools—  The  ERA  requires  the  integration  of  all 
slngier»eV  private  "school*  and  collets  receiving  any  form  or 
direct  or  indirect  public  funds,  incli  ling  tax  e>emptions,  ex- 
di.pt  for  those  all-women  institutions   >ased  upon  principles  of 
•affirmative  action^   <Shalala:  "I  do  ,iot  Know  of  any  institution 
in  the  country  in  which  there  is  not  public  involvement...  ) 

<*)  Scholarships—  The  ERA  prohibits  all  forms  of  public  scho- 
larship asoTntance  to  students  attending  single-sex  private 
arhoots  and  colleges.    It  also  prohibits  the  public  provision 
of  textbooks  and  other  school  supplies  to  students  at  such  in- 
st  i tut  ions . 

(4)  public  Facilities--  The  ERA  requires  that  the  use  of  all 
Pubiic~£aciUtrea,~e.g."  park*,  auditoriums,  be  denied  to  aingle- 
iox  private  schools  and  colleges. 

(5)  Fraternities--  The  ERA  requires  ';he  integration  of  any  fra- 
M.rnit7"or"T6roTIty  associated  with  either  a  public  college,  or 

i  private  college  receiving  direct  or  indirect  public  funds. 

CO     ohooL  Policies--  Tho  ERA  requires  sex-neutral  policies, 
net  •impry ^TnHtl^^  pr  >cess  of  public/private  schools 

*nrf  colleger  but  in  each  of  its  policies  and  facilities.  For 
example,  rules  on  hair  i.ennth  cannot  distinguish  between  sexes. 

(?)  Religious  Srhoo)s-  Under  the  theory  established  in  recent 
iV -li  .Tt.nes UnTvrV-    ^"cifio,   the  ERA  permits  IRS  to  deny  tax  exemp- 
ums  for  religi«    i-baaed  schools  which  make  distinctions  between 
nwUea  and  females  in  their'  admissions  or  other  policies.  Courts 
will  balance  lot  Amendment  and  ERA  to  determine  whether  such  a 
denial   is  requirod. 

(;r   Bf'iufitn- -  'r^«  KPA  prohibits  the  admi  n  I  ntrat  ion  of  aex- 
;,  i»rir-e-!  pi  v ■         irhnlai«.Ii  on  h,  public  i  ns*  i  Mi!  i  am ,  or  by 

in-,*  • .  :n*  >-.mfi  receiving  direct  or  indited  public  funds. 


Thf<  ERA  requirn  the  int-onrat  inn  of  all 


pub  )  u"  "m"  Ii'1'  ■! ,}  iind  en]  I  cgr 
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UZ$VOm*S>  OY  PRESIDENT  S  HA  LA  LA 
TO  QUESTIONS  OF  flfiNATOn  THURMOND 

Question  ll 

,  _  ^.WiftlAUt  over  the  ywi  segregation  has  been  a  policy  and  practice  of  exclusion, 
i  doubt  that  cmyone  would  contest  thto  statement  insofar  as  It  applies  to  separation  of 
tha  races.  Hcrever,  It  appears  that  moat  ail-women's  ooUegea  were  established  for 
l^P*:  "?  W°fV ©J  promoting  tquillty  between  the  sexes  In  the  area  of  cduostlon. 
TTw**^ slMeroaJe  Institutions  <b  i  frttt  deal  to  brim  about  equality  for  women  by 
providing  graduates  who  become  scientists,  educators,  ana"  political  leaders.   In  thU 

"TTfl  ~UT*  <w?^IUr,for  lf  U*  Eajual  Rights  Amendment 

to  beeome  ■  pert  of  our  body  of  lew,  woulfti't  thoee  who  neve  traditionally 

The  simple  answer  to  your  question  b  no,  tbeolutely  not|  but  let  me  elaborate. 
Private  womon'a  colleges,  ee  I  pointed  out  In  my  earlier  reply  respecting  all  private 
tnatltutlone,  very  well  may  not  come  within  the  sweep  of  the  BRA  because  the  BRA 
applies  only  to  sUte  action,  So  it  may  be  that  the  affirmative  action  exception  for 
privets  women's  colleges  wOl  have  no  practice!  Impact. 

In  the  unlikely  event  that  particular  private  colleges  do  come  under  BRA,  It  Is 
Important  to  look  at  the  status  of  women's  colleges  (n  light  of  the  history  of  women's 
education,  Most  private  all-woman's  colleges  were  established  in  a  time  when  women 
were  excluded  from  education  In  male  Institutions,  The  policy  end  practice  of  exclusion 
of  girls  snd  women  from  e&icatlon,  like  the  policy  end  practice  of  racial  exclusion,  I* 
longstanding  and  well  documented,11 

Private  ell-women's  collagea  were  esUbllahed  with  the  specific  purpose  of 
providing  women  the  efticatlcn  that  they  wouM  otherwise  be  denied  on  account  of  their 
sei.  Lack  of  resources  for  woman's  education  made  sny  "purpose  of  promoting  equality 
between  the  sexes"  a  iofty  tdaai  rather  than  a  specific  purpose. 

Notwithstanding  this  leek  of  resources,  women's  Institutions  have  made  a  great 
"imtrlhutlon  to  thte  country  snd  to  Improving  the  stetus  of  women,  Among  other 
srromplhhmenta,  they  have  produced  graduates  who  have  become  scientist*,  educators, 
and  poU««al  leaden  of  greet  stature  fr\  f^oportfono  that  far  cuceed  wha»  might  be 
expected  faun  their  enrollments-*2  Tills  may  !e  true  In  pert  because  such  women  are 
ed^eted  In  sn  environment  free  from  the  weli^Jpcumeiited  detriments  to  female 
leadmhin  in  the  clajerocm  climate  of  coedwatlonal  Institution  that  Is  often  hostile 
to  f^tnsle  student*.** 

The  louchstotM  of  afflimaflve  sntlrm  Is  that  the  action  be  specially  o>slgned  snd 
serve?  to  overcome  Hm  effects  of  historic  dlecrlrMoatlon  ami  to  provkte  opportunities 
sjvt  enwlrnnment^  f<*  learning  not  readily  Mailable  elsewhere,  srvl  th<w  promote  entity. 
This  r^,neetit  W  Iri^r^n!  u,  the  f\uel  ttjgV«  Amendment,  nnt  eontrsry  to  U,    An  all 
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romen's  InrtltuMon  that  actually  servee  the  purpoes  of  providing  adueatlon  and  training 
that  truly  advances  wo^'i  tola' In  aoolaty  a.*  that  do*  not  parpetuat*  traditional 
stereotypes^  In  not  In  an  untenable  phDoeofchleal  position  In  the  oonteit  of  tha  Equal 
TJghte  Amendment  at  all. 

Until  coeducational  Institution*  offar  woman  and  girle  tha  aame  educational 
opportunities  and  tha  tama  supportive  environment  for  learning  aa  ire  offarad  to  man, 
tha  ncod  will  eontlnua  for  Institution*  that  ara  devoted  to  tha  education  and  advancement 
of  woman.  IMi*  objective  malum,  It  can  ba  datarmlnod  whan  tha  goal  of  aqoal 
opportunity  has  bean  reached  and  affirmative  ectlon  Is  no  longer  necarsert. 

Question  2i 

fltere  are  two  way*  that  Congress  brlnf  about  greater  equality  In  education 
for  women  In  the  field  of  education.  One  la  through  tha  anactment  of  specific  statutes 
Arid  the  other  Is,  supposedly,  through  the  passage  of  the  Equal  Rights  A  movant.  Do 
you  think  that  Inequities  In  education  for  women  can  be  adequately  addraasad  through 
the  enactment  of  specific  P*«*«      legation?   If  not,  why  not? 

ThU  question  assumes  that  a  constitutional  amendment  and  specific  places  of 

legislation  can  be  equally  effective  alternatives  for  creating  law.  This  assumption  Is 

htftccurata  because  It  ignores  the  primacy  of  tha  Constitution  in  defining  the  priorities 

of  rights  and  protections  concerning  the  relationship  of  the  government  to  Individuals. 

The  Equal  Rights  Amendment  and  statutes  are  not  equal  alternatives  to  the  same  end. 

The  FRA  h  needed  to  establish  once  and  for  all  that  discrimination  on  account  of  sai 

fc,  any  love!  or  branch  of  government  in  any  aspect  of  Its  dealings  Is  no  longer  an 

option.   No  statute  or, collection  of  statutes  can  achieve  that  result 

As  I  noted  In  my  written  and  oral  testimony,  this  Administration's  efforts  to 

narrow  the  reach  of  Title  TX  only  to  those  specific  programs  receiving  federal  fun*. 

Nit  not  for  i>rograms  benefltlr  ;  from  federal  tuition  aid,  demcn  itrate  cosmetically  how 

women's  right  to  equality  may  bo  undermined  by  executive  action.15 

liesplte  th  *uireme  Court's  holding  that  Title  IX  Is  modelled  after  Tltlr  VI 

ran^  y.  university  of  t:Mcago,  «1  U.S.  67V  <1979>,  reverslnj;  559  P.ld  I0fl3  (7th 

fir.  Iu7fl),  tJivrral  crnurta  have  fitted  the  fact  that  racial  discrimination  Is  clearly 

pwrlheil  bv  the  iTmsfltutlim  while  sex  discrimination     not.  In  concluding  that  Title 

IX  should  not  receive  the  seino  broad  enforcement  as  Title  VI,  see.  HlUsdaj*  JMSBL 

v.  liefMrtinent  of  Health  Rducathin  a^  Welfare,  696  P.M  4l«,  41*  <«th  Clr.  1911). 

W'Miien  need  the  Important  statement  of  principle  that  "equal  rights  shall  not 

.tnnlml  nn  wrr/unf  of  scs,"  imburdened  try  e*eept!<ws  that  typically  appear  In  statutes, 

nirbi  nr.    i.-Lwi  f*»  too  lung  hav    'wl  to  stsn»1  by  while  boy*  and  met.  continue  to 

km..|«p  \,:ih£u\n  iratftlw  awl  #»iiw*rlene«  In  aei-segreg***4*  schools  and  programs 

i,i.>wvr<i  t<«  th*?  Mtrc  fJf  tr#<Htlriti  and  the  preset  nation  nf  cherished  atereotypes,  A 
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prima  example  ts  womm's  long  exclusion,  even  under  Title  IX,  from  Philadelphia's 
prestigious  all  male  Central  High.  This  exclusion  was  only  finally  overcome  Us!  yaar 
und*  tr«  P«ra*ytvan»a  SUM  Canstltutlon'e  BRA  and  Equal  Protection  Clause  and  the 
Fourteenth  Amendment  of  the  U.S.  Constitution  whan,  in  Nawbarj  v.  Board  of  Public 
Education,  No.  sfttt,  Augurt  Term  19H2  (Coort  of  common  Watt,  PhUn.  Co.,  «*p'  28, 
IMJ),  im,  plaintiff  proved  that  ooys  In  Central  receive  thraa  times  tha  science,  math, 
and  gifted  studant  training  opportunities  aa  tho  girls  recalva  In  iha  supposedly  comparable 
(i\r\M  High.  That  case  saitd  not  ha  brought  uncfer  Title  IX  because  of  exceptions  to 
this  useful,  but  11a wed,  Matute. 

Even  *lth  the  BRA,  statutes  will  be  needed.  Statute*  are  the  means  of 
implementing  the  equality  mandate  of  tha  Constitution  in  m  orderly  and  thoughtful 
fashion  and  in  a  manner  that  is  both  efficient  and  coat-effective.  Indeed,  the  two- 
year  waiting  period  following  ratification  provide*  Congress  and  the  States  the  time 
within  whleh  to  constoer  and  enact  implementing  changes  In  their  statutes,  it  !s  In 
this  supports*  Implementing  role  that  statutes  are  the  most  useful. 

Question  3: 

Dr.  Shalsln,  It  has  been  concluded  by  some  commentators  that  no  law  will  ever 
mik(P  aomw  Bqtiil  -  not  even  a  "constitutional  law."  This  conclusion  Is  based  upon 

I«  iSS^i   .  "*  P*901'        U  the  p«W«w»"Wy  of  each  Individual.  Supposedly, 

an  individual  can  ctart  the  move  toward  full  equalUy  by  developing  •  veryTBaJMnac 
of  self-worth  aa  a  person  by  acting  In  such  a  manm  r  that  he  or  she  will  be  accepted  as 
an  equal  by  tnoee  around  that  Individual  aa  a  matter  of  course.  This  theory  ties  in 
wm,  your  citation  of  the  fact  that  of  women  enrolled  in   ocrilonsl  training,  only  a 

IZL  '  uu  Lp7?maE  Uk?  c™™*  that  pr^"e  °*m  ,or  tF*  "W*  P*W.  typically 
ronlo  filled  Jobs,  nwsn't  thLi  situation  stvn  more  from  the  way  women  perceive 
tnemvilvw  in  society  than  from  sex  discrimination  In  vocational  education? 

rhe  target  of  r>m  rights  under  law  Is  not  sajmmess.    TTie  opportunities  for 

women  to  develop  a  *enso  of  self-worth  and  to  benefit  themselves  by  means  of  drive 

ind  determination  ire  still  heavily  burdened  in  fill  aspects  of  education  employment 

tn  wnv*  thM  men  never  fm'e.    Women,  because,  they  an  womtn,  are  frequently  and 

■■.nviisMitly  ij,.n|p,|  jobs  or  promotions  or  made  the  ohjiets  of  unwanted  sexual  diunmii!*, 

nueh  treatment  l.s  ,j!wny<i  ^meaning  nnd  dnm».»rall?lr.g.   Hut  It  U  even  moi«e  <*o  where,  «s 

li  often  trm;  with  women  demise  of  discrimination  po-l  ruid  nresr.nt,  one's  options  nre 

"xtl "  *0,v  U  «Hf ft.    1'iiflw  lUrw  -MreunisVnnecn,  to  explain  Hway  thfl  ewe  t  stntin  of 

women  ni  .fiif  t,;  *Up  Individual's  failure  fn  ,«ywlm  or  devolop  n  senne  of  s*  If -worth 

lKn.iri-i  ttv  finrslitnnt  '^flueoer  of  thr    iiintuns  of  teneher.,  counsellors,  neighbors  »nd 

h",|,l'i  f,,"mt       \*<>\*t*  p«»I"  of  WftiiHii  in  w|,.fV,   finwcvpr  emftdml  nn.l  ussured 

-iM  in'tlviitu-)!  may  »<e,  a. i         ■iwit.n  |»  .<„  rM  r  own,  no!  r^rvonr  rei|i,lrr*  the  <uin|..irf 

•»f  .    t-  'iiU'.Vi'... 


r  •    o.i.}i,.,!i  f..r  wmii/'    !■!  rv«'ii  v/..r-.-  hi  ()r.-in  -»f  n  m  'r-n-  «tj.,itnl 
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than  In  other  ureas.  In  not- traditional  work  situation*,  woman  not  only  face 
dkecrimlnatton  and  haraament,  thay  are  itoo  virtually  wcluded  from  eoclitl  ejouplngs 
In  the  workplace  and  from  Informal  communication  networks  Important  to  learning  skills 
and  finding  batter  Jobs,  among  ether  things.  As  reported  in  tha  ettached  article  from 
The  Stanford  Obeerver  (Stanford  University,  October  1IM>,  aoma  reee*rchera  Hava 
concluded  that  man  want  and  affirmatively  ant  to  ke«p  woman  out  of  aueh  traditionally 
main  Jobs  to  protect  their  own  statue. 

Zvary  day  women  of  great  courage,  Individual  aelf-poaeaselon,  Oive,  and 
determination  endure  low-paying  >*  t«  keep  their  families  together  and  face 

demeaning  sexual  harawmerit  and  diaonminatton  in  tha  bargain.  TNoee  knowledgeable 
about  the  «tcnt  of  tfwrimlwittai  afcalnat  wnd  haraaament  of  women  know  that  tha 
problem  [*  pM  6**entfelly  r  lat>*  ;l  afrfsee  of  sau-worth  on  tha  part  of  woman.  HUther  it 
«  a  drr»!«t  of  opvortunHy  l*  woman  erd  tha  resulting  perception  on  the  woman's  part 
that  "U  !  xxrfc  <h*  boat  here,  I  may  have  no  Job  at  all." 

Hwj  Eft1   all!  **nd  an  authoraUtlve  meaaaga  to  tha  entire  cwtmtry  that  woman 
w\\:ta  to  the  «mr  aspirations,  support,  and  training  that  men  can  take  for  granted. 
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Question  4t 

,wfc«fCW,!lnU,"i  wnh.lfe  Wb,ect  of  vocational  training,  I  believe  you  stated  thtt  only 
i  StrtSS^^T11  tra,n,n?  •«!  imtotrtal  programs" 

lead  ^hSSS ^JJ2L  ™  !T  KIT1?  *  ^«e,f»t,OT  «n  these  ares,  which  could 
lead  to  higher  paying  skilled  Jobs  Ls  due,  at  least  In  part,  to  dlfferiwr  nhvalnal 
c;har.eterlst|ca  batween  males  and  famales?  Fo, "Stance?  might  Z  J^^S 

i^^SSS  T^lJ^l^mM7  tnd  M(*  maaonpy  the  h^physleal 

L  M,  "'N**1*  tD  yoUP  meofy  th4t  th«y         been  "steered"  by  guidance 

counselors  away  from  these  typically  mala  occuprtlons?  /  imiaance 

Again  referring  to  the  October  1981  Stanford  Observer  report  of  the  problems 
women  face  In  Job  segregation  and  exclusion  from  employment  traditionally  held  by  men, 
1  would  note  that  so^slled  differences  In  physical  characteristics  Is  not  really  the 
source  of  the  low  enrollments  of  women  in  trade  and  industrial  vocational  education 
programs.  Of  course,  counselors  do  often  counsel  girts  to  stay  away  from  Jobs  thought 
to  be  "too  heavy",  or  so  called  dirty  work,  as  not  being  "for  girls."  ft  is  also  true  that 
oven  women  possessing  considerable  physical  strength  have  been  flatly  excluded  from 
certain  tradltlonslly  male  Jobs  requiring  such  physical  stength  with  the  rationale  that 
"a  man  is  needed."  Furthermore,  even  where  strength  was  not  actually  required  for 
Job  performance,  Jobs  were  defined  as  Jobs  for  which  -a  man  Is  needed."  Sometimes, 
particularly  following  the  enactment  of  Title  VT1,  employers  continue  to  excluo>  women 
from  ,uch  Jobs  by  Imposing  height  and  weight  requirements  or  physical  strength  tests 
that  far  exceed  any  real  requirements  that  have  a  demonstrated  relationship  to  the 
Jobs.  In  many  instances  these  bogus  requirements  serve  merely  a  proxy  for  the  cmploWs 
preference  for  males  in  ths  Job-wlectlon  process.  We  have  seen  this  in  employment 
of  po^ce  and  fir*,  personnel,  construction  workers,  dial  miners,  and  In  other  occupations. 
•  :«ifti  havr*  concluded  after  long  trials  that  many  physical  requirements  have  only  a 
suicidally  piflmibio  basis,  and  simply  did  not  hold  up  under  careful  examination  of 
what  h  actually  necessary  to?  safe  and  successful  Job  pefcrmance. 

My  goal  In  the  srea  of  trade  and  industrial  vocational  education  and  employment 
la  i.i  remove  -mbjeetlve  cultural  stereotypes  from  Job  training  and  mnpl.vee  section  and 
to  repine  thiw  >^  .eotypca  with  open  ami  full  opportunities  for  women  «nd  girh  to 
-noose  freely  from  u-iong  the  available  occupation*.  While  We  vll  was  n  mhstential 
«tep  In  the  rl^ht  direction,  dkctmlnafory  trmnlntf  nn,J  education  remain  the  source  of 
jiib  sr^egiifliMi. 

ty!<*sflnn  V 

/i.«u  statrr3  that  a  "variety  of  forer.-."  have  kept  womm  cut  />f  predamlt.  m*lv 
"•ruale"  M!»a.  Ostensibly,  onu  of  n**  main  reasons  for  this  is  rha.  many  'rtcupatkun 
am  perfn-me'i  :.ln.ost  excliMlvely  by  men  an<1  Hits  h*i  tnj  'feet  of  c>f erring  yr»mtf 
women  fr»m  attempting  .o  mnvn  Into  tte«ie  mate -dominated  f  euK  Wbr»  sre  some  of 
thPTe  "forces"  that  ymi  %pr>ft  of  *ih1  how  would  the  pW';«ge  the  Equal  r\\*hU 
Amendment  change  this  anelai  pttcnomcnnn? 

hi   nn-iwrr   to  cat^ttlnrfl  i  ani  \  \  have  rieccrlhnn  *|.IMi  .,f  |i„.fU.  racfi.M. 
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increasingly,  behavioral  scientists  and  scholars  are  studying  and  expanding  documentation 
on  the  impact  of  these  factors  on  women  and  girls  that  I  will  not  recount  here.  The 
Impact  of  the  EKA  on  the  octal  forces  and  structures  that  cause  segregated  economic 
opp-rrunltlea  would  be  similar  to  the  impact  of  the  Fourteenth  Amendment  upon 
opportunities  and  options  for  racial  minorities  to  move  Into  professions  and  occupations 
previously  closed  to  them,  following  the  landmark  In  Interpretation  of  Brown  v.  the 
Board  of  Education,  The  people  Inally  got  the  message  that  racial  Inequality  Is  simply 
an  unacceptable  practice  and  violates  the  Liw  of  the  land. 

The  Equal  Rights  Amendment  would  provide  a  firm  ilnal  mandate  for  equality 
not  subject  to  weakening  amendments  or  repeal,  in  thi  same  easy  way  as  a  statute 
would  be.  Furthermore,  unlike  Title  Vfl  tha*  most,  women  Included,  perceive  as  being 
primarily  a  race  statute,  the  ERA  should  he  perceived  by  all  as  a  clear  mandate  for 
equality  on  the  hash  of  sex.  Thus,  I  believe  that  we  would  no  longer  tolerate  sex 
discrimination  as  we  now  do. 

Question  ft: 

nr.  Shalnla,  in  your  statement  you  conclude  that  the  diseouragment  that  many 
young  women  receive  which  guides  them  into  traditionally  female  positions  of 
employment  has  a  catastrophic  effect  on  the  Incomes  of  women.  You  also  state  that 
this  'discouragement*  Is  sometimes  overcome  when,  for  example,  a  female  student 
exhibits  a  Intense  desire  to  acquire  a  special  skill  that  will  bad  her  Into  a  mere 
traditional  male  occupation.  Isn't  thb  an  admission  that  aU  that  Is  needed  for  change 
In  many  of  what  you  perceive  to  be  sex  discriminatory  aspects  of  Ufa  U  for  women  to 
set  tlHr  goals  high  end  r,o  after  what  they  seek  with  a  great  deal  of  drive  and 
determination? 

Spc  answer  to  question  3. 


C^uc^tton  h 

It  has  ocen  contended  by  proponents  of  the  ERA  that  no  statute  will  provide 
the  bedrock  protection  of  women's  rights  that  will  be  provided  by  a  ronsmutioml 
nmendmcnt.  ThU  argument  Is  based,  at  least  In  part,  upon  the  belief  that  cmutttutlonelly 
protected  rights  are  Immune  from  changes  in  -policy."  With  the  increasing 
on  equality  In  such  arena  as  education,  employment,  and  athletics  for  women,  <lo  you 
foresee  the  likelihood  that  national  policies  promoting  equal  opportunities  for  women 
will  become  erodp'1  or  actually  reversed* 


%v  answer  to  qimtion  i  end  rny  written  tculinnny. 


Qur-ttinn  H: 

Employment  practices  in  Institutions  of  higher  learning  have  long  been  a  subject 
highly  protected  by  member*  of  the  academic  community.  Pae-ilty  members  of  colleges 
and  universities  have  historically  ('it  forth  the  argument  that  their  profession  Ls  unique 
sn1  sImiiUI  lw  governed  hy  a  dlfltfrent  set  of  standards,  l  am  referring  to  policies 
governing  hiring,  promotions  and  the  grsitinj,  it  tenure  to  faculty  members.  1  believe 
tlvit  you'  stated  that  you  do  not  advocate  a  judicial  takeover  of  aendemic  decision 
making  but  rather  elver  judicial  scrutiny  of  awa<!emle  procedures.  If  the  ERA  wen* 
eventually  »Mt|fled  ar/1  Hie  standard  ot  Judicial  review  was  an  ab^l-L,  one  mandating 
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thnt jhare  be  no  distinction,  between  mm  tnd  women,  wouldn't  the  result  b.  .  im.i 
remodeling  of  academic  employment  as  we  know  It  today? 

Achieving  falroe.  mr.y  require  that  aur.Untl.1  change,  be  made  In  the  proceaa 
by  which  many  academic  employmo.it  doelalone  .re  made.  Re*>on.lble  wholara  tnd 
bodl«w  of  lawyer,  to  recomend  that  ohanfea  be  made  to  Incorpor.te  greater  f.Imea. 
»n  academic  decUlon  makli*  <*.,  Du.  Procee.  In  DecWon.  Regarding  Tenure  In  Higher 
Emotion,  Report  of  the  Speel.l  Committee  on  Eduction  and  the  Law,  Bar  Ablation 
of  the  City  of  New  York  1914,  unpublished  at  this  date). 

I  do  not  fore*,  that  the  ratification  of  the  Equal  Right.  Amendment  would 
require  the  total  remod.llng  to  which  the  queatlon  refers.  There  arc  a  number  of 
voluntary  measure,  that  college,  and  un.ver.lt.ee  could  take  ,o  demon.tr.te  a 
commitment  to  granting  eqiMU  right,  to  women,  that  could  reduce  the  po«lbllltv  of 
e«ten»lve  Judicial  Intervention. 

in  f.nt  some  change,  h.Ye  already  been  .Mandated,  one  federal  court  ha.  ordered 
dtacloeure  of  tr.dltlon.Uy  confidents  Information  to  .  rejected  tenure  condidate  who 
presented  .  ew|m  0f  dUcrlmln.tlon  under  the  Ptx*t.enth  Amendment,  see  Qr.y  v. 
Board  of  Higher  Education  of  the  City  of  New  Ywk.  892  P2d  901  (19M).  *,  academic 
Institution,  ere  already  required  to  .djust  tome  traditional  policies  to  accomodate  th-. 
demands  of  fairness  and  equality  under  the  Constitution. 

There  are  thaw,  however,  who  continue  to  m.lnteln  that  the  academic  wlcetlon 
process  -mould  remain  entirely  unexamined  and  that  the  chip,  .hould  fa!|  wnere  they 
■nay.  Poc  tenured  academicians,  93<*  of  whom  are  still  men,  that  philosophy  ns,  been 
<Hf-serV|nK.  it  i,  they,  end  others  like  them,  who  characterise  any  change  as  "a  total 
remodeling."  *,  far,  the  unexamined  proce*  has  resulted  In  most  academic  departments 
recreating  themarUc,  In  their  own  l,nagc.  4,  a  result,  the  chip,  have  fallen  hard  on 
the  >•  ■•*•> ■  .1  women  and  ntii- ,■  n.i  i.mi.-,.i  - -"tded  groups. 


Ulleitlnn  'li 


In  yotir  xtotonent,  you  mentioned  Wlnthrop  nollcse  and  The  ri».,»«i 

>  eanmw  In..*,*  „hy  II*  .:it*M.  an  a  prctlg.cm  ongln,erl«S  school  (lhouM  be 
'  10  *  no.,.    The  ,,,-rrotyped  ,„..|.>„         mimat  nr.-  not  engineer,  end  do  not 
'•••rd  Mini  mn,!  „f  ndH..,tl«,  Is  jmrl  -,f  the  problem  women  „,vn  t,„„ly.    ,  ,,,„„.,  w|th 
'v  "  «•>*  f,i""l"l  -HI  ,n^n  It,  »<m  in  «,„„,„. 

«••  »v    <».<•..•  rewlt,  .»..nld  -ml,,,,,  -  r„ll,cr  then  dl-nlnkh  the  n„,„ty  R„d 

'  li»f  I'm  !-    Ill-til. III. ,.n 
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1.  See,  e.g.,  Burton  v.  Wilmington  Park.ng  Authority,  385  U.S.  715, 

wldett  acknowledged  that  with  Burton  53  since  Burton,  the  eases  have  certainly 

SELurt  llm.toupon  and,  with  BT*p*  °T^Sf^^S  S^S^- 
state  action  into  the  private  sector.  See  K.  Davidson  ^«bUfg  and  « SS*- 
H^.-i  DhcrlnHnaHftH.  91-92  (1974);  Q.  Ounther,  Constitutional  Law,  i007-28  (10th  Ed. 
fl)80)  and  208-15  ttupp.  1982). 

2.  Blum  v.  Yaretaky,  457  U.S.  991,  1004  (1982)  citing  Jackson  v.  Metropolitan  Edison 
Co., '419  U.S.  14i,  350  and  351  (1974). 

3.  Blum  v.  Yarctaky,  4S7  U.S.  991,  1004-05  (1982)  ejttog  Flaffl  f%  AjVj^ 
4*8  TT^TTlQ-CT^Jaekson  v.  MclropolUan  Edlsor,  Co.,  419  PA"»»  «9™>,  Moose 
Lodge  No.  107  v.  lrvlaT4W  U.9.  183  »iWh  M&jS  «•        Krwa  *  Co'  398  L,S'  144 

4.  At  Issue  was  the  status  of  the  New  Perspective,  School,  « priwte weo^aehert 
In  BrookUne,  Mesaaehusetts  for  stalled  problem  children.  *yJ*S 
enrolled  In  the  school  «ere  referred  by  the  public  school  system, ^«"d  "  »  thTorlvt  e 
the  tuition  of  all  who  were  referred.  Public  funds  ««^inUrt  for  90%  of  thejri^te 
«.hooi'«  ooeratlmr  budget  for  each  of  several  years  and  99%  of  the  budget  m  one  year. 
^^TSSS^rS  school  to  comply  with  detailed  jgSjtfLSZ 
recordkeeping  to  student-teacher  rstloa  as  a  prerequisite  for  the  referral  of  stuCents 
from  the  public  ichool  system. 

5.  See  Blum  v.  YareUky,  457  OA  991,  1002-12  (1982)  (private J^^^SSS, 
significant  federal  funds  and  subject  to  extensive  "lotion);  ^ff^v-™™3& 
«7  u  s.  102  (1982)  (private  union  election  not  within  state  action  despite  extensive 

sSBB- -twjrrr ja&-  fare. 

gaSmentPX2,  and  that  -  «  oTs.C.  S.  1985 1*1. ,  «..nst  the  private  party  was 
supportable.    i.ufiar  v.  Edniondaon  Oil  Co.t  OA  922  (1982). 

6.  McGlotten  v.  ConnoUy,  338  FA*p.  488,  458  ^^^\^^fgS^^ 

Sco  l^fm^m^!2U^^  mZfy«  M*.S?nit  1972)  three  Ke 
^iVB.lt,nn«f  in  v.  rtconrt,  ,ent of  Revenue,  350  F.Supp.  887  (D.Or.  1972)  ttnree  Jttage 

cJt) 'gent  of  statV  teVesemptlon  to  organizations  that  discriminate  on  the  basis  of 

race  In  their  membership  violated  the  Fourteenth  Amendment). 

7.  (jregn  v.  CennaUy.  330  F.Supp.  1150  1164  <D  D.C.)  (three .Judge  court),  aff'd  mem. 
sub-  nom.  riott  vTlfoen,  404  U.S.  997  U971).    See  76  L.  Ed.  at  167. 

ft  tnter^tlmrlv  it  was  this  kind  of  result  reached  by  la  notable  consrryatlve  Supreme 
Court  tS  Mr  Rabkin^  complained  of  as  -models  of  Irresponsible  Judicial  activbm^ 
SabklnXhlnd  the  Tax-Exempt  Schools  Debate,  67  The  Pub  11c  to  teres!  21,  «  ttJJjK 
Fvon  Mr  Rankin,  however,  acknowledges  lhat  the  question  nf  denial  of  "^empuon 
L^Km  InslltutlonT^w  up  when  !hc  pul  I  c  jJo*£~Jj^ 
d,*cgrcg«lo  In  the  mld-1960's,  at  a  time  when  private  schools  we ro  ba  ng : 
throughout  the  state...  as  a  means  of  circumventing  public  school  Integration.  Id,. at  28. 
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THE  STANFORD  OBSERVE* 


Job  segregation  sail  rampant 


'Women  get  a  ticket  to  ride 
after  train  leaves  the  station' 


Despite  the  highly  publicized  achievements  of  Sally 
Ride  »nd  many  other  individual  women,  occupational 
segregation  by  sex  it  "no  better  todav  than  it  wai  in 
1950— and  probably  no  better  than  it  was  in  1900/ 
according  to  Associate  Prof.  Myra  Strober  of  the  Sun- 
ford  Scnooi  of  Education,  director  ot  the  Center  for 
,  Research  on  Women  <CROW). 

:  An  economist  who  has  found  significant  differences 
in  the  career  progress  of  men  and  women  MBA's, 
Prober  believes  occupational  differences  by  sea 
should  be  considered  in  a  cultural  content 

Several  recent  Stanford  studies  indicate  that  the 
closer  data  are  examined,  the  greater  the  true  differ* 
cocci  become. 

"Women  get  a  ticket  to  ride  after  the  train  has  left  the 
station"  was  the  way  Stanford  students  Susan  and 
Michael  Carter  summarised  their  comparison  of  earn- 
ings differences  by  sea  in  several  professions. 

In  medicine,  for  example,  women  Mil's  are  more 
likely  to  work  for  a  dmk  than  for  themselves.  Inlaw, 
women  wort  in  the  less  lucrative  specialties. 

In  dentistry .  one  of  the  few  professions  where  practi- 
tioners are  not  being  "deskibed"  and  where  relative 
incomes  are  still  risina.  women  comprise  only  three 
percent  of  the  practitioners  and  four  percent  of  the 
students. 

By  allowing,  dental  hygtenlsts  to  do  more  routine 
tasks,  dentists  nave  upgraded  ihe  work  tlicy  perform  as 
professionals.  Hvgienists.  of  course,  are  overwhel- 
mingly women. 

While  women  have  become  proportionately  greater 
junc  -%  computer  programmers  and  systems  analysts, 
tf ;f  mpottancc  of  this  field  may  lie  diminishing.  Sur. 
prisingty.  the  students  found,  between  1970  and  1977 
women's  incomes  rose  from  70  percent  to  80  percent 
•hose  of  men  %>  title  their  share  of  these  jobs  rose  from 
520  percent  io  2fi  percent. 

Mens  earnings  increase  less  rapidly  when  a  proles* 
sion  is  "ileikilled"  and  an  oversupply  of  trained  per- 
sonnel de\elops. 

"Men  workers  are  very  interested  in  protecting  their 
triTitorv  "  Strober  observes.  If  more  women  enter  a 
predominantly  male  Held,  they  increase  the  labor 
supply  At  some  point,  men  may  fear  their  jobs  could 
heroine  'women's  work.'"  with  leiiilt*  not  unlike  th')se 
of  "whitr  I1i«lit"  from  ne^hlwyrhtKMls  fearing  residen* 
tial  I  rile  juration. 

Subtle  differences  in  communication  style  proved  a 


powerful  barrier  to  women  enrolled  in  a  welding 
course  in  a  Seattle  community  college.  Cecile  Andrews 
found  in  Stanford  doctoral  dissertation  study. 

The  class  included  15  men  and  three  women.  While 
there  was  no  oven  sexual  tiarrssament,  the  women 
were  effectively  ostracised,  Strobes  said.  No  one  spoke 
to  them  In  class  or  in  the  college  cafeteria.  The  woreer 
felt  "unwanted." 

In  class,  women  asked  simple  direct  questions— 
"what  does  this  mean?"  for  example. 

Men  would  take  longer  to  ask  questions,  usually 
supplying  a  potential  answer.  The  teacher  would  reply 
simple  'War '  W  and  "usually  the  men  students 
were  right,"  Strober  said. 

Where  the  women  were  starting  with  no  knowledge 
of  welding,  the  men  used  code  words  to  suggest  they 
knew  the  answers.  TWs  enabled  the  men  to  view  the 
women  as  "dumb."  By  the  end  of  the  course,  the  - 
women  i^d  they  were  not  at  all  sure  they  wanted  to 
become  welders.  They  missed  the  chance  to  talk  with 
friends  in  a  "female"  culture, 

Other  studies  have  reached  si  milar  cofsdussons,  not- 
ably Cynthia  Epstein's  analysis  of  women  lawyers  and 
Judith  Steihm'f  report  on  women  at  the  U.S.  Air  Form 
Academy. 

In  a  third  Stanford  study.  Wanda  Brewster  O'Reilly 
interviewed  12  dual  career  couples  on  the  interaction 
between  family  and  corporate  life. 

While  all  the  couples  said  they  were  interested  in 
furthering  both  careers  within  the  marriage,  thev  *- 
haved  in  ways  which  advanced  the  husband.  Stroher 
said. 

"This  makes  economic  sense,  since  in  all  the  couples 
studied,  the  men  earned  more  than  the  women." 

Where  married  women  in  professional  careers  often 
say  they  *ee  no  conflict  with  their  family  roles,  further 
ouestionmng  and  analysis  show,  they  have  lowered 
their  expectations. 

Strober  suggests  several  ways  in  which  companies 
can  work  toward  a  more  integrated  work  force: 

1)  Bring  in  more  than  a  few  token  women,  when 
possible.  Some  research  suion?sts  that  men  may  leel 
more  threatened  *hen  the  number  of  women  in* 
CTer.es 

2)  Enable  women  !o  create  support  groups  across 
fornorjtiom  as  *cll  as  within  their  employer's  firm 
"Women  in  professional  careers  need  other  women  to 
talk  with."  she  notes. 
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3)  Provide  more  child  care  availability. 

4)  Consider  adding  a  -wide"  track  in  the  "fast*  track, 
an  idea  suggested  by  CReiUy  for  those  who  recognize 
family  commitment*  ai  wet  aa  those  to  the  company. 

•  The  "superwoman"  syndrome  hat  become  in- 
creasingly evident  in  business,  law  and  several  profes- 
ilons.  where  people  are  paid  well  but  expected  to  work 

00  to  M  hours  a  week,  Strober  observed. 

In  one  bank  with  a  very  good  policy  on  maternity 
leaves,  talented  women  were  not  returned  to  their 
original  position  but  often  were  promoted  into  posi- 
tions of  extreme  overload**  soon  after  having  a  child. 

Even  when  housework  is  shared,  women  are  often 
responsible  for  picking  up  youngsters  from  child  care 
or  the  doctors,  the  noted. 

Between  1950  and  1980,  she  notes,  the  proportion 
of  women  with  children  under  age  six  who  are  in  the 
work  force  nearly  quadrupled,  from  1 2  to  45  percent, 
rhe  proportion  of  wemen  with  children  age  6  to  1 7  in 

1  he  work  force  doubted,  from  30  to  60  percent. 

While  women's  experience  in  the  woik  force  in- 
creased and  their  "exit  rate"  declined  tharplv,  the 
earning*  i^ap  in  companion  with  men  hat  increated 
since  Mm 

Among  full. time  employe  wording  year-round, 
white  women's  earnings  f/1.         05  tJprnentof 


those  of  white  men  by  1980. 

During  the  past  20  yean,  black  women's  earnings 
have  moved  up  to  nearly  95  percent  of  those  of  white 
women,  as  former  domestic  workers  have  moved  into 
clerkal,  nursing  and  teaching  jobs. 

„  Between  1955  and  1980,  there  also  has  been  a 
marked  improvement"  in  the  earnings  of  black  men 
compared  to  white  men,  with  the  ratio  increasing  from 
60  percent  to  75  percent. 

But  as  recently  as  1979,  white  men  with  only  eight 
years  formal  education  earned  an  average  of  $  14,500 
compared  to  only  $13,000  for  while  women  with  a 
college  degree. 

While  more  than  200  different  studies  have  ex- 
amined possible  reasons  for  this  difference,  only  40 
percent  can  be  attributed  to  such  factors  aa  differences 
in  years  of  education,  work  experience,  skills,  and 
absentee  rates.  And  some—including  Strober— believe 
even  this  figure  probably  is  high. 

Whenever  women  have  children,  the  impact  on 
earnings  ss  negative.  But  for  men.  having  children 
tends  to  he  positively  correlated  with  earnings. 

While  the  press  h  ighlights  individuals  moving  across 
traditional  occupational  lines,  suiistks  teU  a  different 
•lory*  Strober  notes. 

Studies  by  June  O'Neill  or  the  Urban  Institute  show 
«»t  the  proportion  of  all  employed  women  who  work- 
«d  in  preoominandy  male  occupations— defined  as 
those  with  60  percent  or  more  men— rose  from  9  per- 
cent in  1971  to  10  percent  in  1978.  The  proportion  of 
all  employed  men  working  in  predominantly  female 
occupations  fef  from  9  percent  to  8  percent  in  the 
•«ne  period.  Those  working  in  "integrated"  occupa- 
tion* (with  no  more  than  60  iercem  of  either  sex)  rose 
max  18  percent  to  ft  percent 

Dstaisfd  analysis  often  reveals  greater  segregation 
osan  aggregate  data  suggest,  Strober  ouseives.  Where 
government  statistics  often  lump  crossing  guards  and 
bridge  tenders  together,  for  example,  the  first  group  is 
predominantly  women,  the  second  mainly  men. 

A  National  Academy  of  Sciences  study  by  Heidi 
Hartman  found  that  while  49  percent  of  aJJajsmebser 
were  women,  In  the  auto  industry  the  ratio  was  only  17 
percent,  while  in  electrical  machinery  it  was  74  per- 
cent. 

In  a  1979  study  of  400  business  estasbsishments, 
James  Baron  of  the  Stanford  Graduate  School  of  Busi- 
ness and  William  Bielbv  found  that  in  half  the  firms 
examined,  no  men  and  women  shared  the  same  job 
title.  The  mean  index  of  segregation  by  sex  was  .84  on  a 
scale  where  1.0  meant  total  segregation. 

"The  more  carefully  you  look,  the  more  segregation 
you  find."  Strober  comments. 

In  a  retent  study  of  more  than  5.000  students  in  23 
computer  camps.  Prof.  Robert  Hess  of  the  Stanford 
School  of  Education  found  that  about  75  percent  of  the 
students  were  boys,  25  percent  girls.  The  proportion  of 
boys  was  highest  at  the  most  expensive  camps,  suggest' 
ing  parents  were  willing  to  spend  more  tor  them  to 
acquire  this  skill. 
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Thla  pap.r  dlecueeee  cha  problea  concerning  tht  poteotlel  lap.cc 
of  th.  propoud  ERA  on  privet,  eloglo  an  educational  inatltutlooe.  Gen- 
erally, tht  concern,  chit  have  erleeo  ctoctr  around  whether  a'uch  ancitlaa 
would  neve  to  altar  thalr  .dole.loo.  pollel.e  «od  othar  aapaeta  of  th.  .du- 
rational prograa  th.y  offar  atudaota.   In  addition,  two  othar  ta.uaa  ha*. 

.    T        r.Ut.  to  ta>  pollelaa,    (1)  vh.th.r  th.  BRA  would  e.ua. 
prlv.t.  alngla  .«,  .choola  r.c.lvlng  no  f.d.r.1  fuoda  to  lo.a  thalr  ta" 
aw.pt  atatua  <pr..uaing,  of  eouraa,  that  thay  ..joy  .ueh  a  baoaflt)j  and 
2)  whathar  th.  ERA  would  par.lt  Individual  taxpayara'  who.ontrlbu  a  to 
h...  car-a^-pt  private  alngla  ...  aducatlonal  lo.tl  utlona,  to  contlnu. 
to  taka ran  d.ductlon.  for  thalr  ra.p.cclv.  contribution..   Thl.  p,p"r 

"ub5.ct"  *  th*  V"rl°U"  Vl""  b'  "h°  hiv.  atudlad 

it   hIHl.«"i  Pf0"~  PrMM"d  }•  tctually  qulta  coaplen.    An  aoalyala  of 
"!:.»r   ..'         bf"k  ioun  f,lrlr  con»">»«ly  into  two  parte*    (1)  whathar 
,11    V55J°\  ll  Pr,,,ot»  thu«  bringing  th.  .ntlty  within  th.  .cope  of  "he 

2LV*J  l  ah'th*r  tMP*y*r  'Ult'  c"  b'  brou«ht  •«*-°"       Ior.rn.ant  Eo 
fb*  «ov,r,m«nt  "  Practlca   which  any  ba  involving  it  indir- 

ectly in  encouraging  th.  dl.cri.ln.tory  practlca.  of  th.  nongotarniantal 
aducatlonal  ln.tltutlon,  a.g.  funding,  ten  .uapcloo.,  ate. 

Th.  legal  .ff.ct  of  the  ERA  le  confined  to  ".t.t.  action",  aa  In  the 
""r "f  «h-  fourteenth  and  Fifth  Aaeodaento.    "Stet.  ectlon"  relet*,  »  the 

d.?'f  V  °f  •ov'rn"tBt  l«»olveaant  in  certeln  actlvltlae, 
private  oetlvltloo.    Our  raeeareh  and  reeding  of  the  relarant  ceeee  In  the 
aree  hae  lad  ua  to  conclude  that  varloua  foraa  of  gov.rna.nr  .id,  a.g. 

?o'^!:Kia^",",Ptl^',.'t?d"lt  Probably  not  ba  aufflclant 

to  clothe  the  private  alngl.  ...  .chool  ••  a  -,tata  actor"  for  purpoaee  o' 
the  Fourteenth  Aa.nd.ont.  By  analogy,  th.  ....  conclu.lon  would  probably" 
ba  tru.  for  th.  propoeed  ERA. 

.  to,.the  other  elde  of  the  problea,  unr.l.t.d  to  the  leeue 

or    .rate  «tlon    but  directly  concerned  with  .ult.  .g.ln.t  the  governaent 
to  .njoln  th.  gov.ruB.nt  froe  continuing  •  policy  that  foetere  discrimina- 
tion, the  leeue  la  whether  the  atete'a  actlvltlee  violate  conetltutlonel 
etenderde  of  govarnaant.l  conduct.    The  probl.a  1.  beelcelly  on.  of  wh.th.r 
th.  gov.rna.nt  ahould  ba  paraltted  to  contlnu.  to  "encourage*  th.  .xl.t.nc. 
of  a  dl.crlalnatory  practice.    Soae  of  our  raeeareh  indict.,  that  l»  aay  ba 
conceivable  that  ahould  the  ERA  be  ratified,  prlvet.ly  aponeorad  achoole  which 
elect  to  adhere  to  a  alngl*  aaa  policy  aay  hava  to  do  ao  at  tha  price  of 
govarnaant.l  aupport.    There  le  aoae  authority  for  the  Idee  that  th.  govern- 
ment would  be  prohibited  froe  auatalnlng,  through  the  prlvete  aducetlonal 
•ntlty,  dlecrlalnatlon  which  It  could  not  practice  directly.    The  raault 
riowlng  fro.  thl.  principle  1.  that  auch  an  institution',  eligibility  for 
gov.rne.nt  gr.nta  .r,d  iub.ldl...  for  t.K-.neept  .t.tua,  and  tha  adventege  of 
receiving  contribution,  tea-deductible  to  the  donor  would  likely  be  let. 
Thle  conclu.lon  can  ba  derived  fros  the  Norwood  v.  Horrlaon    lin.  of  cese*. 
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Howavar,  chc  quatdon  of  tcaodlng  turroundt  cht  tl cute Ion  whnra  chn 
govaroaanc  It  cha  dafandtnc  tod  tht  plalndff  la  •  parcy,  a.g.  t  ctxpayar, 
crying  co  injoln  cht  govtrnaant  f  roa  attlidag  t  prlvtct  tducacional  Inttl- 
tudon  «hich  It  carrying  out  t  ditcriaioacory  policy.   Hiving  "scindlng" 
co  bring  tulc  It  cridcil  Co  gtcclng  ioto  court.    Tht  Supraaa  Court  t 
ruUcgt  rttptcdag  cht  •■canding"  litut  trt  not  cospltctly  dwr.    Thtrt  It 
■  dlvtrgtoct  in  cha  SuprtM  Courc *t  prtctdtnc  wlch  rttptcc  co  cht  ltw  of 
tctndlng.    On  cht  oat  hand,  chtrt  It  cht  Courc'i  197*  ruling  in  Slaon  v. 
gaieara  Kancucky  tftlfnrt  Mthct  Ornnliaclon.    Ic  luUttti  thtc  liti* 
gadon  conenrning  ctx  lltblllcy  it  *  aaccar btewtto  cht  enspnytr  tod  IW, 
tnd  cntrt  tt  vary  llcdt  rooa  ltfc  for  chlrd  ptrcy  chtlltngtt.   Thlt  catt 
ttctbllthtd  vtry  tcrlogtnt  tctndlng  raqtilraaaact  tt  will  tt  ttcdng  forch 
vtry  dlfficulc  crlctrU  for  t  plalndff  co  ttdify  in  ordtr  co  provt  hit  or 
htr  cttt.    Tht  haavy  burdtn  lapottd  on  t  pUlodff  at  a  rttulc  of  chit  da- 
cltion  lndlctctt  chic  If  cht  2RA  thould  bt  radfiad,  It  would  probably  bt 
fairly  dlfficulc  for  an  individual  co  tucctttfully  challtngt  cht  govaroaanc 
to  tt  co  codiptl  lc  co  dapriva  pr*vaca  lojclcudooi ,  fuch  tt  prlvac*  tlnglt 
sax  schools,  froa  tn Joying  a  cax-axtapc  tcacut  tiaply  bteautt  chty  do  noc 


tuc- 
Unt 


tdalc  boch  ttxtt. 

Whilt  Sjtctrn  Ktncuckv  tftlfart  MKhtt  OrttnUadon  would  aaka  cht 
cttt  of  tulct  agalntc  cht  govaroaanc  highly  uolikaly,  chart  It  tnochtr 
of  ctttt  Indictdng  chac  black  clditnt  htvt  tctodlng  co  complain 
tgtlotc  govtraaaoc  tcdon  tlltgtd  co  giva  tld  or  coaiorc  co  prlvtct  tchoola 
pracdclng  raca  ditcriainadoo,  Sraan,  Norwood,  and  Gilaora. 

Cur  randy,  ptndlng  bafora  cha  Supraaa  Courc  It  Ratan  v.  Vrlfhc, 
which  aay  ba  cha  catt  In  which  cha  Courc  clarlflat  cht  ltw  of  tctndlng  and 
cha  rlghct  of  chlrd  pardaa  co  tut  cht  govaroaanc.   Thlt  catt  U  cht  follow- 
up  co  cht  Courc 't  dtcltlon  In  loh  Jontt  Pnlvtrtlcy  tnd  Soldtboro  whtrt  cht 
Court  uphtld  cht  US  Policy  of  tlchtr  dtnylftg  or  wlchdrtwlng  cht  ctx-txaapc 
tcacua  of  prlvtct  tductdooal  lntclcutlont  chtc  ditcrialnaca  on  tha  bails  of 
raca,  t  pracclca  concrtry  co  our  nadoo't  fundaaoncal  public  policy.  Tha 
lob  JonatUnUarjlcy  "d  Coldtboro  dacltlont  can  ba  dltclngulthtd  froa  cht 
qutadon  of  cha  Pottnclal  lapacc  of  cha  EKA  on  prlvtct  tlnglt  tax  ■chooit  o« 
cha  ground  thac  chatt  two  cattt  involvtd  rtct  tnd  noc  ttx  diicriei,nadon  md 
raprattnc  t  ictcucory  and  noc  t  cootdeuclontl  mctrprtcadon  by  cha  Coute. 
lavarchalaaa,  cht  ptndlng  Satan  v.  Wright  catt  It  laporctnc  btctutt  It  thould 
•had  llghc  jn  tht  aaccar  of  how  cha  govaroaanc  can  ba  aada  co  anforca  non- 
dlscrlalaidon. 

Anochar  cttt  ptndlng  btfort  cht  Supraaa  Courc  which ^aay  provida  insighc 
lnco  tha  problaa  of  cht  pocandtl  lapacc  of  tha  propoctd  SUA  on  privict  tln- 
glt ttx  tchools  It  Soaaa-Bachka  v.  O.S.  Jtycaai.    Htrt,  If  cha  Courc 
rttchtt  cht  contdcudontl  quandon,  wa  aay  hava  a  clttrtr  undntsemding  of 
whac  cha  lialct  trt  on  govaroaanc  rtgtrdlng  cht  pravmdon  of  nongovarnanncal 
diacrlalnaclont 

Thlt  papar  concludat  thtc  cht  proposad  ERA  would  probably  noc  aakn  t 
prlvtct  tlng.t  ttx  school,  wnlcii  It  cax  txaapc,  suscsptibla  to  t  tttct  acdon 
cnallanga.    Thtrt  *rt  court  4acisloni  tuppordng  cht  potldon  chtc  c*x-txtepc 
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•c.tu.  to  tMteMM  SowroMot  tawlviMnt  to  Uk.  th.  ,Chool  •  -.t.t. 
•ctor   .ubj.ct  to  th*  fourc.nth  AaondMot.    By  •n.loty.  th.  !„. 
probably  b.  tru.  und.r  th.  ERA.    rurth.rwr.,  ..  th.  eurr.nt  £  L 

l.v  indict..,  th.r.  My  b.  .troot  ob.t.el..  Itoitin,  t£  ibi'itt  of  . 
pU  otif   to  I)  ..t.bli.h  .t.ndto.  io  .u.  th.  .".rnlnt  .„o  2  CJro5.  th.t 
but  for"  th.  sovarnMnt'.  f.vor.bl.  t.x  trucHac    th.  oriv.ti 
would  not  b.  .OMSta.  in  .  di.erfto.tory    "  "        A?.o'  th".  .r.  two 
P.odIn,  «...  b.for.  th.  Supr...  Court  thto  t.ri  uhich  «y  Pro»!d.  ^r.^t.r 
ctority  r..p.etlo>  B0t  only  how  tor  th.  ,o».rn^nt  c.n  iniwd.  o". 
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A  LEGAL  ANALYSIS  OF  THE  POTENTIAL  WBACT  Or  THE  PROPOSED  EQUAL  RIGHTS 
AMENDMENT         )  ON  PRIVATE  SINGLE  SEX  EDUCATIONAL  INSTITUTIONS 


Introduction 

Throughput  cht  ongoing  debate  over  cht  ratification  of  the  propoted 
Equal  Rightt  itaenofcent  (ERA),  questions  have  arltea  concerning  the  potential 
lapact  of  cht  aaendaent  on  private  single  in  educational  inetitutlont. 
The  issue  hat  bean  expressed  In  various  ways.    Two  sparlfic  quartet  Include: 
(i)  whether  the  ERA  would  causa  private  tingle  tax  colleges  racalving  no 
fadaral  fund*  to  loia  chair  tax  exempt  status  (presuming,  of  course,  chat 
thay  enjoy  such  a  bcnaflc);  and  (2)  what  ha  r  cha  ERA  would  perait  Individual 
taxpayers,  who  concrlbuca  co  chaaa  tax  exenpc  private  slogla  tax  eCucational 
insclcucions,  Co  concioua  co  caka  tax  deductions  for  chair  respeccive  con- 
crlbudona  • 

Tha  legal  problem  presented  by  this  Inquiry  It  quice  complex.  Both 
proponents  and  opponants  of  tha  ERA  have  axprattad  dlffaring  opinions  con-^ 
earning  tha  matter.    In  discussing  tha  quescion  of  whathar  tha  proposed 
ERA  would  hava  an  iapacc  on  prlvata  single  tax  aducaclonal  inscicucions, 
ona  oust  underscand  cha  nacure  of  cha  arguaanca  and  cha  concerns  advancad 
by  proponents  and  opponencs  of  cha  ERA.    Tha  purpose  of  this  raporc  It  co 
analyse  cha  scatas  of  privsce  single  tax  schools  In  cha  coticaxc  of  cha 
propottd  ERA.    By  addrattlng  cha  polnct  chac  hava  baan  ralaad  In  cha  dabata 
ovar  tha  ERA  regarding  Itt  offocc  on  chat a  prlvata  educational  entltlet 
admitting  only  aeabert  of  ona  tax,  a  lagal  dltcuttlon  that  It  both  thorough 
and  balanced  thould  merge. 
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Ac  cht  vary  outsat,  wa  dlacuat  cht  trfiMntt  clue  hava  bttn  aads  with 
raspact  ce  cha  ERA  tod  prlvsts  slngls  mi  schools.    Afctr  this  rsvisw  of 
cht  opinion*  sxprssssd  by  propontnts  and  opponsnct  of  tho  ERA,  chtrt 
follows  so  txa»lnafcloa  of  cht  lantuafs  of  chs  proposed  aaaofeaac  currently 
ponding  1b  chs  98th  Gongrsss,  H.J,  Us.  1/3, J,  fog.  10.    This  discussion 
lovolvss  sn  sxplsnatlon  of  chs  scats  action  doccrlna,  chs  alfnlflcancs 
of  sax  as  s  prohlblcsd  classification  froa  s  constitutional  parspsctlvs, 
s  4  chs  U.S.  Supra**  Court's  Incsrprscscloo  of  ssx-bassd  dlacrlainatlon 
undsr  chs  Fourcssnch  fesndawnt's  squal  procscclon  clauas.   Tfca  prisary 
focus  is  on  chs  concspt  of  scscs  scclon  sines  sn  undtrstsndlni  of  chs  Uv  with 
rsspscc  co  lc  is  critical  to  coifrthsndlni  chs  application  of  cha  propoaad 
ERA.    ths  nsxt  portion  of  chs  rsporc  will  apply  currant  cast  lav  prlnclplaa 
rstsrdlng  scscs  action  and  ass  discrimination  to1  cha  problsa  at  Issuss 
chs  pocsntlsl  lapsct  of  tha  propossd  ERA  on  prlvscs  slnils  tax  schools. 
This  taction  of  cha  papar  will  addrsaa  chs  saccsr  of  vhachar  cha  Suprsas 
Court'a  daclslon  In  Bab  Jooaa  UnlvarslCy  v.  U.S..  103  S.  Ct.  2017  (19©), 
s  caaa  Involving  tax  policy  with  raapacc  co  prlvaca  schools  snd  rscs 
discrimination,  will  ba  controlling  In  cha  tax  disc riainat ion  concaxt. 
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PISC2SSI0*  Or  THE  VARYING  VIEWS  EXPRESSES  CONCERHIKC  THE  IMPACT  Of 
THL  EtA  ON  PRIVATE  SINGLE  SEX  EDUCATIONAL  INSTITUTIONS 

Thtrt  la  dlaagraaiant  aawng  Individual  who  hava  atudlad  eht  quaation 
coucarning  praciaaly  what  tha  natura  of  tha  iapact  of  cha  propoaad  Equal 
Rights  Aaano*ant  (EU)  would  bo  on  prlvatt  aingla  aax  achoola.    In  thia 
portion  of  tha  raport,  tha  dlffarlog  oplnlona  will  ba  sat  out. 

In  1973,  ona  authority  wrota  aa  artlcla  concluding  that  tha  affact 
of  tha  propoaad  QU  jo  alngla  sax  aducacional  Inttltutlona  would  ba  two- 
fold: (i)  If  ona  wara  to  analyta  tha  problam  from  tha  ttaodpolat  of 
"atata  action tha  propoaad  ERA  would  ba  unlikaly  cw  raault  In  conatitu- 
tlonally  aandatad  aaxual  Intagratlon  la  adaiaaiona  to  thaaa  laatitutlona . 
Tha  author  concludad  that  varloua  foraa  of  govartnant  aid.  a.g.  grant,  tax 
axa.pt  ion*,  atudaut  aaalatanca  and  tha  Ilka,  would  probably  not  ba  aufflclaot 
to  clotha'tha  prlvata  aingla-aax  achool  at  a  "atata  actor"  for  tha  purpoaaa 
of  tha  Fourtaanth  Aaianoxant.    Tha  analyala  upon  nhich  thla  par-  of  tha 
conclualon  was  baaad  was  praaantad  In  tha  cot  tax t  of  aulta  agalnat  tha 
achool  daaignad  to  atop  tha  dlacrlainatory  amissions  policy.    (2)  Aftar 
tha  ERA  waa  ratifiad,  prlvataiy  aponaorad  roilagaa  which  alactad  to  adhara 
to  a  alngla  sax  policy  would  do  ao  at  tha  prica  of  gov.rnxantal  aupport- 
Thia  aacond  portion  of  tha  author' a  conclualon  waa  raachad  aftar  an 
•nalyala  in  which  tha  author  focuaad  on  actiona  agalnat  tha  go*arn»ant  to 
•top  it  frw  providing  furthar  aid-    la  th#  ««ndarda 

for  finding  "s«ta  action"  would  not  apply,  and  tha  govarroant  could  ba 
•njolnad         axtanding  aid  to  a  privata  achool  that  diacrlflinatad  undat 
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leas  rigorous  standards  than  would  apply  if  tht  suit  war*  agaloat  cha 
school  itself.    Th*  author  fait  that  chare' vaa  subs t sot is 1  suthorlty  for 
tht  chtory  thst  government  would  bt  prohibited  fro.  •ustsiolng,  through 
cht  privstt  colltgt,  dlecrlelnetion  which  It  could  not  prsctlca  dlrtctly. 
The  result  flowing  fro*  this  principle  would  be  thst  auch  so  Institution' 
eligibility  for  government  grant s  sod  subsidies,  for  tax-exempt  status 
snd  the  advsntsge  of  receiving  contributions  tax-deductible  to  donor, 
would  likely  be  lost." 

This  suthor  uummtd  up  her  conclusions  sa  followa: 

If  the  Equal  Righta  Amendment  it 
adopted,  the  nation  will  hsve  sn 
srtlculsted  firm  public  policy  against 
governmental  support  of  discrimination 
bssed  on  sex.    Public  educational 
lnatltutlona  will  be  required  by  the 
Aaendaent  to  abandon  aingle-aex 
admission  policies     since  privately 
aponaored  colltgt •  ordinarily  remain 
aufflclently  laolated  from  the  atate 
to  avoid  tht  characterisation  of  their 
sctivlties  as    atate  action,"  the 
Amendment  la  unlikely  to  result  In 
constitutionally  mandated  aexual 
integration  in  admlialons  to  these 
Institutions.    However,  the  privstely 
sponsored  college  which  alecta  to 
adhere  to  a  aingle-sjex  policy  will  do 
so  st  the  price  of  iovemaeotal  aupport... 

18  St.  Loula  University  L.J    41,  tc  74 
f  (Fail,  1973). 


r  Ms  ^#lli«htr'  Monica.  •Deaegrtgationr  Tht  Efftct  of  tht  Propoatd 
ET  4m53iATJS)!1  00  Sl0£lt"Stx  Coll«*««.'  18  St.  Louis  University 
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Approxiaacaly  tan  yarra  afcar  thae  St*  Loui*  Univaralcy  Law 
Journal  arc  tela  v*a  wrlctar. ,  Cha  Sanata  Judiciary  Coaaltcaa  Sub- 
coaalctaa  on  cha  Cooatltudon  hald  haarlnga  Sap can bar  13,  1903,  on 
cha  quaation  regarding  cha  potantlal  lapacc  of  cha  CIA  on  prlvata 
siagla  aax  inatlcutiona.    Tha  two  vicnaaaaa  who  caatlflad  vara 
Donna  S.  Shalala,  Fraaldant  of  Huocat  Collaga,  and  Jaraay  A.  fiabkln, 
Aaalacant  Profaaaor  In  cha  Dapartaant  ot  Govarnaaot  ac  Cornall 
Univaralcy* 

Dr.  Shalala  acacad  at  tha  outaat  of  har  opening  acacaaanc  chat: 

Tha  ERA  la  tantral  to 
anaurlng  voatn'a  equal  right  to 
education.    It  will  provide  uoaen 
with  a  parmanant  tonetltutlonaX 
baala  co  aaaart  that  right.    It  will 
provide  an  la  port  an  c  tonetlcutlonal 
backdrop  to  tha  itatutaa  deelgned 
co  enaure,  equality  and,  thua, 
ellalnace  any  necoaalty  for  auch 
atatutaa lto  ba  liberally  conetruad 
to  achieve  equality*    It  will 
lnaulate  Waen'a  right*  froa 
poll  deal  praaauraa.    It  win 
and  afforta  to  rapaal  axlatlng 
ontldlatrlalnatlon  atatutaa  to 
eraata  apatlal  exteptlona  to  tha 
aquallty  principle  In 
antldlacrlalnetlon  atatutaa, 
and  to  Halt  cha  raaedleo 
or  aaana  to  anforta  aquallty. 
finally,  it  would  free  thla 
Congreaa  to  lapleaent  woaan'a 
aquallty  In  an  afflcatloua 
and  coat  effective  Banner. 

Dr.  Donna  Shalala,  Toaelaooy  bafora 
Sanata  Subcoaalccaa  on  tha  Conadcution , 
Sapccabar  13,  1983,  at  p.  1. 
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Dr.  ShaXala  alto  aaphaaliad  In  haf  atataacnt  that. 

with  the  equal  Right i  Aaandaant 
unlaas  cha  purpoaa  of  a ax  aagragatlon 
la  Co  lap  la  Bant  prlnclplaa  of 

afflraatlva  action  and  Co  craata   

aqual  aCctaa  Co  full  aducatlonal 
opporcunldaa,  aingl.  aM  lchoola 
Cha:  dany  woaau  accaaa  to 
any  aducatlonal  facllitiaa  and 
taachlng  would  ba  outlawed. 

Id.  Ac  p.  13. 

In  cha  quaadonlng  at  chla  ha.rlng,  S.n.cor  Hatch,  chairman  of  cha 
Judlcfr  Wccaa  on  cha  Con.cicudoo,  a.kad  whachar  Cha  E*A  would 

raqulra  ai    fad.r«Uy»...i.t.d  lnadcuciona,  .11  prlvaCa  .choola  and 
coll.g..  racalvlng  an?  for.  of  f.d.r.l  fund.,  Co  bacon  coaduc.donaJ  ? 
In  ochar  word.,  would  ,mglt  .„  prlv.t.  achool.  ba  parm*ttad  co  rae.lva 
fadaral  aaalaCanea?   Dr.  Shalal.  ra.pondad  that  chaaa  prlvata  wcidaa 
would  not  b.  pamlcc.d  co  raealva  fadar.l  fUnda5  howavar,  con.l.tanc 
wkch  har  forwl  .cacaaanc,  aha  acraaaad  .gain  that  ehara  would  ba  an 
•«capdon...for  cha  woman',  coll.gaa. . .which  d.  acn.tr.  tad  that  Chty 
contlnuad  for  tha  purpoaaa  of  all.lnadng  pa.c  dlacrl.lnatlon  and  for 
afflraadva  action.     Tranacrlp*  of  Frocaadlnga,  Haarlag  on  SKA, 
Btfora  SubcoaaUCaa  on  cha  Constitution,  Sanaca  Judiciary  Cosalccec, 
Sapcaabar  13    1983,  ac  p.  21.    Dr.  Shalal.  atafd  that  thla  would  ba 
cha  only  axc.pt  ion  and  reaarkad  fur  Char,  howavar,  chat  aan'a  alngla-aav 
collage,  would  ba  ellalnac.d  undar  cha  ERA.  Id. 

Dr.  Shalala  did  maka  a  dlacincdon  bacwaan  aducatlonal  lnaClCudona 
and  rallgloua  lnatlcudona.    sha  acacads 

Tha  Bob  Jonaa  daclalon... 
dladngulahtd  batwaan  aducatlonal 
lnaCltudona  and  rallgloua  lnatltu- 
tlona  and. .. 
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chOM  aaaandslly  aducational 
iracicuciona  which  hai  tots 
rallglous  purpoM.   And  lo  chs 
can  of  lob  Jonas,  whila  cha 
Court  did  oo»  coxpol  cht  IKS 
co  rsaovt  thair  cox  axaapdoo 
boeouoo  of  racial  discrixinaticc, 
lc  did  oaf  that  cha  EM  could. 
I  would  not  axpocc  cho  Court 
co  go  boyond  chat,  and  choc  is 
co  glva  cho  option  In  cho  coat 
of  sax  discrimination  if  cha 
IXk  cook  ploca.   Tho  xajor 
distinction  would  bo  that  alngla- 
aax  voxao's  Institutional  which 
providad  a  Justification  bostd 
on  sfflraaclvt  accion  or 
aliainating  prowious  discrixlaa- 
tion  would  bo  allewod. 

Id.  ae  pp.  22*23. 

Sanacor  Xotxaubaux  poaad  cha  quaacion  of  how  any  aingla  sax  aducadooai 
wcicy  could  aur*iv.'und.<  cha  SKA.    Ha  axprasaod  bawildarxanc  concarnlng 
cha  face  chac  chara  could  bo  an  axcopcion.  for  exaxpla,  for  affirxacita 
accion  Furpoaas  aa  acacad  by  It-  Shalaia.    Id.  «c  pp.  27-3A. 

Sanacor  Patch  focuaad  cn  cha  Supraxa  Courc'a  daciaion  in  cha 
Bob  Jonaa  Univarsicy  caaa  and  posad  tha  quascion  whachar  undar  cha  ERA 
all  Ungla  sax  inscituciona  xuac  bo  daniad  chair  cax  axaxpc  scacua- 


Dr.  Sxalala'a  rasponaa  was x 

Uhac  cho  Court  said  In  Bob,  Jonas 
is  chac  cha  IKS  can,  but  is 
not  cox^ollad  to.  r**«r«  ta* 
txoxpclon  for  aducaciooal 
Inscicutiona  chac  d^acrixinaca 
on  cha  basia  of  rsc*.    I  would 
sxptct  tha  courc  co  do  no  mors 
and  no  laas  chan  chac  on  cho 
subjact  of  aax. 

J  Id.  ac  p.  *i 
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Senator  Hatch  .lie  aakad  tha  auaatlon  whathar  undar  ttva  ERA  it 
would  ba  conatltutlooal  (or  f.daral  or  acta  i.v.  to  allow  ch.rltabla 
tax  deduction,  for  prlvata  contribution,  to  ainftli-MX  prlvata 
aduc.tlooal  InaUtutlooa.    ft:.  Sh.lal,  ra.pond.d  lo  th.  „a,.tlva,  t... 
auch  daduetlona  would  not  be  penloalble. 

to  mm.  Or .  Shalala  — ..d  to  ba  of  th.  opinion  that  th.  ERA  would 
not  p.mit  .m«l.  aa,  pn,«.  ,ch0ol.  to  eootlnu.  to  r.calv.  «,y  ,or. 
of  fadaral  ...l.t.nca,  ba  It  In  th.  for.  0f  loan.,  achoUr.hlp. ,  ,r.nt., 
or  t«tbooka.    id.  «  p.  49.    Th.  only  „c.ptlon  to  Dr.  ShaJ.l.'.  Antar- 
pr.t.tlon  of  th.  ERA 'a  ban  on  ..,  aa.ra.at.d  .durational  In.tltutlon.  unr. 
the.  which  war.  corr.ctln,  pa.t  dl.crtain.tlon  .flnat  we.«,  1...  eho.a 
that  could  da.on.trat.  afflr.af-.lv.  action.    Dr.  Shalala  ,1.0  .rSu«d  that, 
"Th.  ERA  would  not  prohibit  th.  anl.tanca  of  frat.rnltla.  a.  purely 
prlvata  aotltla.  even  at  public  lnatltutlona,  unlaaa  thay  theeaelvaa  wara 
aupportad  with  public  fund.,  or  thay  war.  ao  Integrated  Into  th.  ecad-lc 
Ufa  of  th.  In.tltutlon."    Id.  .t  p.  66. 

Aa.lat.nt  Frof...or  J.r.y  A.  Rabkln  taatlfl.d  at  th.  ...  hearing 
on  Sopt.bar  13,  1983,  u  Dr.  Sh.tola.   Ba  did  not  agraa  with  .  nu.ber 
of  th.  point,  aha  Mda  concerning  th.  pot.ntl.l  lapact  of  tha  ERA  on 
prlvata  elogl.  aex  achoola.    Flrat  of  all,  h.  addraaaad  tha  .attar  of 
ERA',  .tract  on  dlract  aubaldlaa.    Bara  h.  draw  a  dl.tlnctlon  batw«.„ 
Tltla  IX  of  tha  1972  Eduction  AB.nd.cnt.  and  Tltla  VI  0f  tha  196* 
Civil  Rlghtt  Act.    Tltla  IX  prohibit.  ..,  dl.crtalnatloo  In  "any 
edw.tlon  progra.  or  .ctlvlty  receiving  fadaral  f1Mnei.i  ...i.t.„c. 
20  O.s.C.  1681-16B6.    Tltla  VI  prohibit,  dl.crlr.ln.tlon  ba.ad  on 
"r.c,  color  or  national  origin"  in  any  fadarally  fund.d  progra.. 
42  U.S.C  2000d. 
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Aeelecenc  Profeeeor  Rebklo  poiaced  ouc  chat  Title  VI  wee  understood 
•t  chs  clae  It  wee  adopted  co  "embody  *  coaaclCuclonal  requirement 
that  government  not  gi*e  direct  aid  co  racial  discrimination." 
Teetlaooy  of  Aeelscsnt  trofsssor  Jarauy  A»  Rebkln.  Department  of  Govern- 
ment, Cornell  tJnivereicy,  before  Saaaea  Judiciary  Subcommittee  oo  cha 
Conetitution,  September  13.  1983,  ec  p»2.    Ha  distinguished  Tltla  IX 
from  Title  VI  by  seating  chat  Titls  IX  "waa  doc  conceived  aa  imnlementlng 
a  constitutional  obligation  in  ragard  co  eex  dlecrlmlnatlon,"  and  char** 
fore,  cha  prohibition  lo  Tit  la  XX  wag  aubjact  co  except lone*    Id.  Ha 
arguad  that,  "By  cons tieut localizing  an  abaoluca  prohlblcloo  of  govern- 

atot  iavolveamot  la  dlecrlmlnatlon,  cha  Equal  Right a  Amendment  would 

2/ 

effectively  allalnaca  chata  exceptions  In  Titls  IX."    Id .~  Ha  saw  cha 
ERA  aa  prohibiting  dlrsct  federel  grants  aa  wall  aa  stata  aaalatanca  to 
any  slngla  sax  school.    Ha  furthsr  contandad  that  tha  ERA  would  provids 
no  exemption  for  rallgloua  tchoole.  Id.  at  p*  3*    Assistant  Profaasor 


2/    This  ergument  that  Tltla  VI  vaa  conceived  aa  iaplsaanting  a 
constitutions!  obligation  with  raapact  to  discrimination  whlls  Tltla  IX 
waa  not  la  tha  aubjact  of  such  concrovsrsy  among  cooaeltutlonal  law  scholars 
and  la  atlll  an  unaattlad  pare  of  tha  law  with  raapact  to  even  judicial 
Interpretation.    While  a  thorough  discussion  of  this  Isaua  Is  beyond  ths 
scopa  of  this  report,  alncs  the  ergument  hee  been  made,  we  believe  It 
neceeeery  to  at  leaat  drew  atteotlnn  to  the  controversy  end  co  cite  relevant 
authority  concerning  the  legal  problem. 

See  Abernathy,  Charlee  t*  title  71  end  the   Cooetltutloor    A  Regulatory 
ModalTor  defining  *  Discrimination', "  70  Georgetown  LJ.  1  (Octobsr  1981) 
(Abernathy  argues  thet  en  examination  of  the  legislative  hleeory  for  Tide  VI 
ehowe  that  Congraee  never  lacended  co  "mimic"  chs  Constitution's  equal  pro- 
tection clauee  nor  to  create  e  new  rigid  ateot'erd.    I net sad,  ha  cootende  thee 
Congreee  edopcod,  ss  psrt  of  s  compllcsced  compromise,  s  reguletory  model 
for  Title  n  that  gave  faderel  edminiecreclve  etenciee  che  authority  to 
define  the  dlecrlmlnetlon  prohibited  by  Title  Vi.)S  Cuardlene  Aeeocletlon 
v.  Civil  Servi**  ^"^"i  103  S.  Cc.  3221  (1983)  (e  deeply  divided  Courc 
ruled  cher  Tide  VI,  together  with  les  Implsmeoclng  reguletlooe,  prohibits 
set  loos  having  a  dleperece  lapecc  on  minorlclee;  however  the  Courc  greoced 
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Babklo'a  primary  eaaaaga  una  that  private  single  sax  collagea  aa  wall 
"  r,11«lout  •ducitlooal  entitles,  i...  „y  .chool.  that  try  to  maintain 
.  fi*ad  .«ual  ratio  in  thair  atudant  body,  would  probably  hay.  to  "faca 
eoma  painful  financial  aacrlflcaa  to  rataln  thair  aatabll.had  character." 

Aealatant  Profa.aor  tabkin  eaw  tha  OU  a.  having  it.  gr.at.at  fcpact  o 
private  .ingl.  »%  io.titutiona  through  it.  implication.  fo«  tax  policy. 
H.r.  h.  raliad  to  a  larg.  axtant  on  eh.  Supreme  Courf.  daci.ioo  in  the 
Bob  Jooaa  Unlveralty  caaa.    fm  at.  ted 

Firat,  tha  Court  held  that 

racognltloo  aa  a  "charltabla" 

organisation--  ona  allglbla 

for  tax  .xampt  atatua-— 

■uat  ba  withhald  froai 

inatltutlpna  Involved  in 

«y  activity  chat  1. 

"contrary  to  fundamental 

public  policy. *...lha 

Supreme  Court  held  that 

tha  IRS  wa'a...juetlfled  in 

revoking  tha  tax  axaapc  atatua 

of  Bob  Jooaa  Unlveralty  becauae, 

if  it  had  been  a  atata  institution, 

constitutional  ruling,  would 

plainly  hava  prohlbltad  tha 

achool  froai  maintaining 

a  ban  on  intarraclal  dating. 

Thia  waa  enough  to  prove,  aa 

the  Court  eaw  it,  that 

Bob  Jonea  Unlvaralty  uaa 

acting  "contrary  to  fundamental 

public  policy." 


SScrSnJli^^R^r?!"1:*:  BOnco-P-0""^  raliaf  for  .uch  unintentional 
dlacrlmlnation);  Ron'tll  -  Baker  v.  *ahn.  437  U.S.  830  (1982)  (a  privet, 
achool,  whoae  incom.  la  darlvad  primarily  from  public  aourcoa  and  which  i. 
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...It  U  ladlaputabla  that 
If  tha  E.R  A.  It  added  to  the 
Couatltutloo,  It  will  Mitt 
opposition  to  tos  discrimination 
■  matter  of  "fundamental 
public  policy."    Follow  la;  cht 
Court's  ruling  In  lob  Jonon» 
them,  It  11«M  lnaacepeble 
that  til  alngla-eex 
Institution  most  bo  danled 
tax  exemptions*   Thus  tht  E.R.A. 
would  aot  only  make  all-vomtn 
eollaiaa  Ineligible  for  tax 
axemptlona,  but  alao 
Catholic  aemlnarlss,  for 
axampla  —  uuleaa  thoy  admit 
vcaas  for  training  to  tha 
prleathood. 

Xd.  at  * • 


Wlnh  raapaet  to  tha  Bob  Jonaa  daeiaion,  howaver,  avan  Aaalatant  Frofaaaor 
RabUn  racognlzad  that  thara  aay  ba  a  dlatinctlon  between  It  ard  tha  £U. 
ha  apaclflcaUy  atatad  that  tha  Supram*?  Court  laft  ltaalf   a  poaalbla  aacapa 
hatch    by  baaing  lta  daclalon  In  Bob  Jonaa  on  an  lntarpratatloo  of  a  atatuta 
In  tha  tax  coda  rathar  than  on  dlract  conatltutlonal  ataodarda.    Id.  at  p.  6. 
Thua.  Aaalatant  Profaaaor  Rebkio  admitted  that,   Thla  aay  laave  room  for 
Congraaa  to  raacua  tha  Court,  by  amending  tha  tax  coda  to  clarify  that  — 
rha  E.R.A.  notvlthatandlng  —  'tha  fundamental  public  policy1  again at  aax 
dlacrialnatlon  ahould  not  axtand  to  rallgloua  loatitutlona  or  to  various 
othar  privata  orgaoleatlona."    Id.   Howevar,  ha  hlmaalf  viawed  that  proapact 
aa  unllkaly  bacauaa  ha  taw  ERA  proponanta  aa  avidly  lobbying  agaloat  such 
a  nova  becauia  of  thalr  gaoaral  coxmltmcat  to  tha  ldaa  that  tax  baoaflta 
ahould  not  ba  available  to  lnatltutlona  dlacrlalnatlng  on  tha  baa  la  of  aax.  Id. 

Aaalatant  Profaaaor  Mbklo  alto  vlavtd  tha  EKA  aa  aifactlnl  Individuals 
nakltn  charltabla  contributions  to  privata  alngla  aax  educational  antltlaa. 
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This  vould  derive  from  tha  dtnUl  of  their  right  to  taka  t  rex  deduction 

for  cht  contribution.    Id.    at  p.  0.    Ho  aow  textbook  eseleteoca  to 

being  similarly  tfftectd  by  Cht  ERA  tt  tax  subtldlts.    Sctct  tod  ftdtrtl 

losn  tnd  grant  progreae  would  bt  tfftectd  tt  vtll.    Id.    tc  p.  9. 

Io  addition,  ht  went  to  for  tt  to  conttnd  chtcv 

...Under  Cht  E.R.A.,  chtrtfort,  It 
It  would  tots  chtc  privet*  tehoolo 
sroet  bt  excluded  fro*  titing 
toy  public  facility—  ualnf  t 
■unlclpal  euditorlua  for  t 
graduation  exerclsa  or  atudeot 
conctrt,  for  example— If  tha  achool 
ltatlf  dott  oot  obaarve  approved 
standards  of  nondlecrimioetloo 
In  rtgard  to  aox.    Purthtr  it  vould 
attsi  that  private  orgenixetlone 
cannot  maintain  any  link  vlch 
public  achool a  or  attct  unlvereltlee 
if  they  fall  Co  Mat  E.R.A.  tctodardt 
of  noo-dlecrlaloetlon.  Thus, 
boy  acout  tod  girl  acouc 
troops  may  haVa  to  bt  excluded 
fro*  public  achool  facllitlta 
and  fretemltlee  and  aororltlta 
bsnlshtd  fros)  stttt  col  lag* 
cat-puaee  (or  at  ltttt  fro* 
colltft  owotd  ftcllltl**}. 

Id.  tt  p.  10. 

The  major  point  ha  seemed  to  bt  making  vaa  that  just  as  tha  govaxwstSt 
could  not  ba  lnvolvad  In  any  wey  In  tncouraglng  racial  discrimination, 
so  it  would  bt  true  with  respect  to  tha  sax  dlacrlmlnstlon  ban  undtr 

the  ERA. 

Asslsttnt  Frofeesor  Rebkln  concludad  his  formal  statawant  by  Indicating 
thst  private  schools  which  ara  unprtpartd  to  forego  all  forms  of  government 
asslstanca  would  iiave  to  bt  ssxually  Integrated     Id.  st  p.  11.    Ha  did 

eophssise  that  th«  ERA  would  allow  auch  single  sax  achools  to  continue, 
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but  tha  financial  cote  to  thsa  would  ba  vary  algnlf leant.    Tha  practical 
raault  aifht  ba  that  a  lsrgs  ouabar  would  oot  survlva.  Id. 

Id  hla  raaponaa  to  quaatloolog  at  tha  Saptaabar  13,  1963,  haarlng 
Assistant  frofaaaor  Ubk^lo  took  atroog  laaua  with  &r  •  Shalala'a  polot 
that  prlvata  singla  tax  institutions  lovolvsd  in  curlog  past  dlacrlalnatlra 
and  promoting  aiflraatlva  action  could  survlva  undar  tha  EU  and  atlll 
racalva  tax  banaflts  and  govarrasnt  aid.    Transcript,  aupra.  at  p.  26. 
Ha  apaclflcally  atatad: 

. ..Thara  la  slaply  no  parallal 
doctrloa  with  ragard  to  raca 
discrimination*    Nalthar  tha 
Oapartaant  of  Education,  tha 
Juatlca  Oapartaant,  nor  any 
court •  to  far  aa  I  aa 
awara,  haa  avar  aald,  "If 
you  want  to  b«  an  all-black  h 
lnacltutloo  for*  afflraatlva  action 
reasons,  that  lo  all  right,  and 
you  can  axcluda  whlta  applicants," 
Thara  ara,  in  fact,  nany  collagaa 
which  wtrt  foundad  daeadaa 
ago  aa  part  of  aagragatad  atata 
systaaa  aod  wara,  to  bag  in  with, 
til— black,  and  tha  Fadaral 
go*  a  ran  am  la  now  going  to 
graat  troubla  to  cry  and 
intagrata  thoaa  loatltutlona, 
forca  thaai  oot  only  to  sdalt 
whltaa,  but  to  undartaka  various 
actlvltlaa  which  will  aaka 
thaa  mora  attractlva  to 
whlta  atudaota- 

Slnca  racial  aagragatloo  Is  not 
allowad  avao  for  afflraatlva  action 
raaaons,  I  cannot  undaratand  what 
Justification  thara  could  ba 
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for  saying,  "1*11,  „  wm  .llow 
It  la  th.  cast  of  mx  discrimination 
bacaus.  tost  wotttn  chink  it  it  good 
for  thmr  If 

Id.  at  p.  26."" 

S.nator  orrin  C.  Hatch  hi... If  .ddrttitd  tn#  problt-  of  ^ 
i.fct  of  th.  E*A  on  prlv.t.  am,!.  w  aduc.tion.1  institution,  in  hi. 
b°°k'  Tn»  Equal  llghta  Atnd^ntr  HTth.  ggd  IgOitiM,  Chapt.r  13,  l983. 
H.  .xpr....d  .  concrn  th.t  th.  CIA  vill  r..ch  bayond  th.  public  ..ctor  .nd 
prohibit  c.rt.in  .ct.  pr.ctic.d  by  priv.t.  .ntitia.  ..  mu.    H.  wrot. 
•pacifically! 

Although  th.  ERA  purport, 
only  to  apply  to  .quality  of 
I'ighta  "und.r  th.  "lav"  —  languag. 
that  would  ..«■  to  llait 
it.  application  to  public  acta  of 
aax  classification  —  alailar 
Unguag.  in  th.  FourtMoth 
Aa.ndsi.nt  .nd  oth.r  constitutional 


loured    'o  mol  W..hl„,eon-.  ESA  „..  boo 

•ctlon  lu  the  i.nd.r  contort,  1...  by  •PPt57ISTI«?b.t.r«.ti^5;« 
la  ord.r  to  co.pooo.to  for  p..t  dl.cn.in.tloo*   n»n  w.  .t™. 
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provisions  has  btsn  tnployad 
co  gradually  obacura  tht 
distinction  bttwsan  vhst  is 
public  and  what  is  privies. 
This  Is  particularly  cms  with 
rsapsct  to  rsclsl  claaalflcatlona 
lac sua a  gaadar  clasalflcatlons  srs 
curraotly  judgsd  by  s  slightly 
dlffarant  aeandard  tbsn  srs 
rscisl  clMalflcatloM,  iom 
of  this  mm  lagal  davalopnant 
is  unliksly  to  occur  is  ths 
arts  of  mx  undsr  the  prsssnt 
Constitution.    Undar  ths  £lAt 
howavar   which  sttsapt  co 
liksn  ths  stsndsrds  for  rscs 
snd  ssx  dssslf  lest  ion,  this 
Mas  procoss  of  obscuring  ths 
public  snd  prlvata  ssctors  is 
llksly  to  eaka  placs. 

Hatch,  Orrln  C  Ths  Eoml 
Klghts  A—ndMntt    yytha  snd 

imitTssTrey  am). 

Ssnstor  Bstch  polntsd  to  ths  srss  of  prlvata  snd  parochial  schools 
ss  s  good  sunpls.    First,  ho  notsd'thst  ths  prlvsts  slngls  ssx  schools 
which  rscslvs  sons  form  of  public  ssslstsncs,  bs  it  incldsntsl  or  indlroct, 
would  alaoat  sursly  bs  rsquirsd  to  'Intsgrsts'  or  slss  risk  loss  of  oil 
such  issistsncs . "    Id.  st  p.  68.    According  to  ths  Ssnstor,  this  would 
includs  both  ths  institutions  which  rscslvs  dlrsct  fsdsrsl,  ststs  or 
locsl  assist'  us  and  thoM  sntltlss  whoss  scudsnts  rscslvs  som  soasurs 
of  ftdaral  scholorshlp  sid.    Id.    In  addition,  Ssnstor  Hatch  Intarpratad 
ths  Bob  Jonss  Unlvarajty  dsclslon  ss  a  forarumwr  for  tha  Court 'a  applica- 
tion of  tha  **undas*ntsl  public  policy'  doctrina  to  aax  undar  tha  tU. 
Id.  at  p*  70.    Ha  concludad  thats 

Cnca  tha  policy  la  accaptad  that 
tar-axaapt  atatua  can  bs  raatrlctad 
in  tha  caaa  of  prlvata,  church-ralatad 
schools  which  do  not  traat  boya 
and  glrla  in  accord  with  tha 
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dlctataa  of  chi  EU,  it  it  hoc  ■ 
vary  long  a  tap  toward  a  poller 
of  danylng  aueb  atatua  to  tha 
raligioua  inatltutlona  thaaaalvaa. 
Thoaa  ehurchaa  vhoat  doetrlna 
raqulraa  differing  traacaant  for 
•an  and  von  an  in  auch 
■attara  aa  ordination,  attendance 
at  raligioua  aarvlcae,  religious 
education,  or  otbar  ritual,  would 
flod  themealvee  aubjacc  to 
eonatltutlonal  challenge  under 
tha  OA,  althar  to  dan/  tham 
auch  public  "baneflte"  ear- 
exempt  atatua ,  or  to  require 
tha*  to  adopt  n*v  pollclaa  In 
tha  treatment  of  aan  and  women* 

Id.  at  p. 70. 

In  eunmary,  tha  vlawa  expraeeed  by  individuate  concerning  tha 
potantlal  Impact  of  tha  EKA  on  prlvata  alogla  tax  educational  inatltutlona 
hava  baan  v triad.    Bafora  tha  propoaad  amendment  could  avan  raach  thaaa 
ant  it  lat  f  thay  muat  In  aoma  %«y  ba  "atete  actora."    Thara  la  initially 
a  dabata  ovar  tha  ax t ant  to  which  tha  governaent  and  tha  prlvata  entity 
muat  ba  intertwined  to  trlggar  tha  EftA'o  application.    In  othar  worda,  tha 
quaatlon  la  vhathar  a  prlvata  actor  haa  adequete  govariaiant  coctacta  to 
maka  appllcabla  to  ita  activities  tha  eonatltutlonal  prohlbltlona  on 
diacr  Initiatory  govarnmantal  conduct.    Tha  an  a  we  r  to  thia  quaatlon 
lias  in  one' a  intarpratatlon  of  rha  Supraaia  Court' a  racant  pracadanta 
regarding  tha  "atata  action-  doetrlna.  Tha  opinlona  of  tha  authorltlaa 
quotad  and  dlacuaaad  abova  vary. 

(fea  acholar  ballavad  that  tha  "atata  action"  doetrlna  uaa  auch  that 
in  and  of  itaalf  it  could  not  trlggar  tha  EaVa  application  to  prlvata 
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elngle  mx  Instltudona  requiring  then  to  sdhara  co  tha  constitutionally 
required  ecenderde  for  government  conduce.  Specif lcelly,  this  authority 
wrote: 

Tha  ounbar  and  variety  of  the 
foregoing  casts,  and  chs  ml  nut  a 
attention  to  all  ths  determinable 
facts  of  atata  contact  which  they 
raflact,  demooatrata  that  ths 
privately  eponaored  alngle-sex 
collaga  vhoaa  edmleelone  pollclaa 
ara  challenged  under  a  thsory  of  V 
governmental  aetloo  under  ths 
propossd  Equal  nights  Amendment 
sust  ba  praparad  to  denonatrete 
chs  abaaoca  of  significant  govern- 
•antal  involvement  In  lta  ectlvltlee. 
Such  a  daaooatrstlon  will  require 
chs  swat  caraful  and  objective 
analysis  of  all  facata  of  ths 
Institution's  governmental 
ralatlonahlpa .     Severtheleee.  It 
doaa  not  eppoar  that  thara  ara 
anv  nocooserv  or  universal 
rsUtlonshlee  between  nrlvatalv 
sponsored  colletee  and  govern- 
ment which  would  warrant  the 
conclualonr  that  thaaa  colletee 
aunt  ba  hald  to  loveranental 
ataodarda  of  non-d  lac  ruination 
undar  tha  propossd  Amendment* 

"l*  St.  Louie  ttnlvsraity  W.  41,  64  (Pall,  1973). 
(Empheele  added.) 

Dr.  Shalela  of  Hunter  College  testified  before  the  Senate  Judiciary 
Subcommittee  on  ths  Constitution  that  ths  ERA  would  require  integretlon 
of  sll  singls  sex  prtvsts  schools  receiving  any  form  of  direct  or  indirect 
public  funde,  Including  tex  exenptione.    The  oni    exception  to  her  condueloo 
would  be  thoee  all-women  echoole  which  beeed  their  principlee  on  efflrmatlve 
scclon  «nd  wars  intsnt  on  eradicating  ths  sffecte  of  peet  discrimination. 

Asalatent  ?rofsssor  Rsbkin  of  Cornell  University  teetlfled  before 
the  seae  aubcofioaictea  thet  the  'state  action"  doctrine  would  not  ber 
application  of  the  SUA  to  private  single  eex  educational  institutions. 
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Ks  atatad:    'The  language  of  tha  propoaed  Equal  Right  a  Aaandaent 
la  eddreeead  to  chc  etete  and  fadaral  govarnaeote.    /lany  paople 
therefore  aseuae  chat  its  affecte  will  ba  Halted  to  public 
achool.  and  atata  imiver.itle..    Thla  view  la  certainly  ale taken... 
prlvata  lnatitutlona  aay  ba  much  mora  aarloualy  and  directly  affactad 
by  tha  E.l.A.  than  thalr  public  counterparte."    Ubkln,  Testimony, 
■u£££»  at  p.  I.  (Sapt.  13.  1983). 

Senator  Orrln  C.  Hatch  alao  did  not  regard  tha  ".tete  action* 
doctrine  aa  an  lapedlaent  to  tha  application  of  tha  ERA  to  prima 
antltlaa.    Ha  draw  attention  to  tha  -*ore  creative  ioterpretetiooe 
of  whet  conetltutee  'pjbllc  eeeletence"  end  noted  that  ehould  thay 
preveil,    e  purely  prlvete  .chool  alght  find  lteelf  under  legal  attack 
beceuee  It  wee  Stete-llceneed,  ..priced  by  public  utllltiee,  the  eubject 
of  dietlnctlve  cai  traatMnt,  or  the  banaflclary  of  dietlnctlve  tax 
treatment,  or  the  banaflclary  of  highway  or  other  public  laprovaaeote .  " 

Httch»  The  Equal  Mghta  Aaendaantt    Myth.  *«a   |  aupr<|a  lt  pp- 

68-69.    According  to  the  Senator,  The  entire  thru at  of  recent  conatltu- 
clonel  hletory  hae  been  to  expand  tha  notion  of  what  conetltutee  Steta 
aaalatanca'  or  'Stete  action'  «nd  to  ob.cura  the  dlatloctlon  between  the 
public  end  prlvete  eectore."  Id. 

The  othar  elde  of  the  problea  concerning  tha  potantlel  lapact  of  tha 
ERA  on  prlvete  tingle  tax  Institution,  doe.  not  have  anything  to  do  with 
the  "atata  action"  doctrine.    Instead,  the  eecond  i..u.  lnvolvae 
ths  aetter  of  putting  ths  government  in  ths  position  of 
encoursglng  dlacrlalnetory  practices  prohlbltsd  by  ths  Constitution. 
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For  sxempls,  could  chs  government  conclnuo  co  give  money  co  private 
schools  which  only  admit  one  sax  but  not  Che  other?    Dr.  Shalala  argued 
that  eha  govsraaent  could  only  continue  to  do  so  with  raspacc  co  tha  all* 
fsoala  institutions  which  wars  oporaclog  uodsr  affirmative  accloc 
principles .    According  co  hsr,  the  all-oals  schools  would  have  to* 
lntsgrate-    Ac  cha  Sspcaabar  13 ,  1903  hearing,  Sanacor  Hstxsnbau* 
quasclonad  her  reasoning  wlch  respecc  co  chac  vlav  which  she  expreaaed 
conslscandy  throughout  her  testimony.    Ha  inquired  aa  co  how  chars 
could  bo  such  en  sxesptloo  co  the  absoluce  principle  of  equality 
between  ths  sexea  under  cha  proposed  ERA.    Assiacanc  Professor  Rabkln 
and  Senator  Hatch  boch  sxpros»ed  the  opinion  chac  the  government  aaalscance 
in  whatever  form  would  have  to  costs  to  a  hale  wlch  reepecc  co  chose 
privacs  lnsclcuclona  which  dif fsrentiated  becween  che  ssxes .    These  schools 
could  concinue  :o  exisc ,  buc  would  have  co  do  so  wlchout  cha  benefit  of 
govsramenc  tic.    Thsy  svan  saw  the  Impact  reaching  parochial  schools  and 
draw  snaloglss  from  ths  Boh  Jones  University  decision-    Senator  Hatch 
wane  so  far  as  to  scace  that  ths  ERA  could  rsach  into  tha  affairs  and 
practices  of  religious  institutions  themselves. 

The  author  of  the  1973  Sc.  Louia  Dnivsrslty  L.J.  article  did  not  go 
as  far  aa  Senator  Batch  or  Assistant  Professor  Rabkin  in  her  conclusion 
regarding  the  effect  of  the  proposed  ERA  on  public  aasistancs  (grants, 
tax  exemptlone,  student  support)  to  che  privace  single  sex  inecicutioo, 
buc  she  did  concluds  thac  cha  privace  enticy  aleccing  to  adhere  to  a 
slngls  ssx  policy  would  do  to  at  the  price  of  sacrificing  govsrnmsntal 
support  In  soma  form,    Shs  did  eophasiss  that,    Govsrnmsnc  will  bs 
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prohibited  fro*  .u.t.lalnt,  through  tha  privata  collaga,  dl.crlaln.tlcm 
-hieh  It  eould  not  pr.ctlc.  dir.etl,."  18  St.  Loui.  tolvar.ity  L.J.  »l, 
aupr.  at  74  (Fail,  1973). 

Th.  oa.t  portion  of  thi.  r.port  will  turn  to  „  a«.i„tion  of  tha 
Ungual,  of  tha  propo.ad  ERA,  H.J.  tea.  i/S.j.  tea.  10  and  th.  -.t.t. 
•ction"  duetrina  aa  it  ha.  avol*«4  throu|h  Ua  Supraaa  Cburf. 
lntarprat.tlon  of  th.  aqual  protoctlon  elauaa  la  tha  Pourtaanth 
Aa.nda.nt . 
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DlSCttSSIO*  OF  H  J,  MS  i/S  J  *  EES .  10  ~  THE  STATE  ACTION  bOCTSISE 
AXD  SEX  AS  A  PROHIBITED  CLASSIFICATION 


Tht  propotad  Equal  &lghct  antnoaanc  ,  ••  rtlncroducad  In  cht  96ch 
Congrttt  in  H.J.  tot.  1  tad  S.J.  laa.  10.  provldtt  that— 

Stccion  1*    EquaUiy  of  rights  undar 
cht  Uv  thall  not  ba 
droit  d  or  abrldgtd  by 
cha  Uolctd  Stacta  or  by 
any  Scaca  on  «c count 
of  tax. 

Section  2i    Tht  Cocgrtts  thall  havt 
cht  povar  co  tniorct, 
by  approprlact  ltgltlatlqn, 
cht  provltlont  of  chit 
arc  tela. 

Sactlon  3.    Thlt  asandaanc  thall  caka 
tfftct  two  ytara  afctr  cht 
datt  of  ratification* 

Thlt  wording  of  tht  aatndatrt  it  identical  co  chat  paaaad  by  tht  92nd 
Coogrttt  In  1972.    In  1971,  In  raapontt  to  objtcciont  from  Stnacor  Ervin 
tnd  ttvtrai  coat  ci cue  tonal  lawytrt,  cha  wording  of  cha  tnfqrcaatnc  languagt 
concalntd  In  cht  sacond  tacclon  (whict  „sd  rtad  sines  19*3:    "Congrttt  tnd 
cht  tavtral  Scacaa  shall  havt  powar  within  chair   sapaeclva  Jurisdictions, 
to  soforcs  this  trtlclt  by  approprlttt  lsginiaticts  )  wat  changad  co  conform 
to  tht  tnforcaaanc  languagt  of  aotc  of  tht  ochar  cwanty-si*  conaclcuclonal 
aasndacnts  now  in  tfftcc. 

Much  unctrcalncy  turroundt  cht  aaanlng  of  cht  pro  to  tad  languagt* 
Clariflctclon  dtptndi ,  of  courts,  co  t  grate  axetne  on  tht  ltgitlacivt 
hiscory  cht  98ch  Congrttt  dtvtlopt  through  tht  courtt  of  cht  httrlogt 
hslJ,  repcrti  lasuad ,  tnd  floor  dsbscts*    Vhilt  an  axtsnslva  lsgislscivt 
record  exiscs  wich  respacc  co  tht  92nd  Cor.grtM  proposal,  H.J.  Rat*  208, 
chac  h*»tory  It  only  inscruccivs  and  noc  controlling  with  ratptcc  to 
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tha  currant  naaaura  becauaa  the  aetlona  of  on*  Congraaa  do  not  bind  a 
future  Congraaa.  Therefore,  it  It  up  to  rha  98th  Congrooe  to  develop 
it.  own  lagleletlvo  history  for  H.J.  Ret.  1  snd  S.J.  »„.  i0. 

In  addition  to  looking  to  tha  lagl.lotlvo  history  to  doteralno 
what  th.  propo.ed  EtA  ...na,  guldanc.  .ay  b.  found  in  Ccnt«pora„eou. 
court  daaaiona.  tha  r.tionala.  uead,  and  tha  atandarda  of  review  .ppH.d 
to  aaa-baaad  ela.aif lcatlona.undar  tha  equal  protection  elauaa  of  tha 
Fourtaanth  Aaeodaent. 

Earlier  Congroaaoo  t«v.  found  littl.  dl.agr.aa.ot  with  tha  general 
lntant  of  ch.  propoaad  aa.Bd.ant.    A  Sanata  Judiciary  Co»ltt..  r.port  in 
1972  (S.  Bap.  No.  92-689  ,  92dCongr.ee,  2d  Sea..)  int.rpr.t.d  th.  et.te- 
aant  "Equality  of  right,  under  th.  Uv  .hall  not  ba  danlad  or  abrldg.d 
by  the  Un    ad  Stat.,  or  by  *ny  Stat,  on  account  of  m"  to  saan  that  aax 
ahoold  not  ba  a  f.ctor  in  datar  lntag  tha  lagal  right,  of  a.o  and  raM| 
that  tha  Aaandaant  would  affect  only  gov.rra.ntal  action,  with  tha  priv.t. 
action.  „nd  priv.t.  r.l.tlon.hlp.  of  uan  .nd  woaao  l.ft  un.ff.ct.d  unlaaa 
Che.,  rlaa  to  tha  laval  of  atata  action;  «„d  that  tha  only  raqulraaont  of 
th.  Aaandaant  »*•  aqual  trootaont  of  Individual..    Tha  propoa.  I  Aaeodaent 
alao  givaa  Congraaa  powar  to  .nfore.  thaaa  provl.lona  (tha  Stataa  alraady 
po.....  auch  authority  und.r  thalr  g.naral  pollca  power)  .nd  provlda.  th.t 
th.  Aaandaant  ahall  tak*  .ff.ct  two  yaart  aftar  th.  data  of  ratification, 
l.a.  aftar  chree-fourthe  or  38  atataa  hava  approvad  tha  propoaal.  Tha 
two  >aar  parlod  1.  provldad  praauaably  for  tha  purpoe*  of  giving  atata 
leglalaturaa  and  tha  Congraaa  tlaa  to  aaand  thalr  lawa  to  bring  chta  In 
conformity  with  the  Intent  of  the  propoaad  EkA. 
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Tha  tffact  of  tha  ERA,  according  co  tha  1972  Sanata  Alport, 
would  ba  Co  raquira  that  govarnmant  at  all  lavala,  fadaral,  atata 
and  local,  traat  man  and  woman  squally  aa  citiiana  and  individuala 
undtr  tna  law.    Zc  would  allmlnata  from  cht  Uv  aax-baaad  claaa i fl- 
ea ti  ona  that  apacifically  dany  •quality  of  right*  or  %  iolata  tHt 
prlncipla  of  oondiacrimination  with  ragard  to  tax.    Thua,  fadaral 
or  atata  lava  or  official  praceicaa  that  now  «aka  a  diacrlminatoty 
diaeinction  bntwaan  woman  aod  nan  would  ba  invalid  undtr  tht  ERA, 
and  cartain  raapooaibilitiaa  aod  protactlooa  which  ooca  vara,  or 
ara  now,  axtandad  only  to  aaabara  of  ooa  aax  would  hava  to  ba  althar 
axtandad  to  both  saxaa  or  aliaioatad  aotiraly. 

In  datarmining  what  cha  pottntlal  Impact  of  tha  propoaad  ERA  would 
ba  oo  a  particular  aubjact  auch  aa  abortion,  tha  military,  vataraaa 
prafaranca,  homoaaxuala  or  privata  tingla  aax  aducational  inatltutlona, 
ona  would  ganarally  hava  to  poaa  tha  aama  ft ana work  of  analyala  eonalatlng 
baalcally  of  four  aaparata  quaatlona:  (1)  la  thara  atata  action?  (2)  la  chara 
a  tax-baaad  claaalf ication  praaant?    (3)  If  tha  aax-baaad  claaalf icatlona  ara 
facially  nautral,  doaa  a  plaintiff  hava  wo  prnva  intant  to  uaka  out  a  prima 
facia  caaa  or  la  proof  of  Impact  aufflclant  to  aatabllah  dlacrlmlnatlon?  (*) 
what  atandard  of  raviaw  appllaa?    —rational  baala,  intarmadlata ,  or  atrlct 
acrutiny?     With  raapact  to  tha  aubjact  of  prlvata  alngla  aax  aducational 
Inatltutlona,  tha  major  laaua  that  haa  to  ba  raaclvad  at  tha  vary  outaat  la 
quaatlon  ona,  l.a.  it  thara  atata  action? 
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(a)   Analysis  of  the  "SUtt  Action"  Doctrine 

Sine*  the  propoMd  constitutional  standee*  e  would  opply  only  to  cimi 
of  discrimination  involving  governmental  or  ititi  action,  let  reach  would 
be  slmUsr  co  that  of  the  Fourteenth  Amende* nt< 

The  proposed  EU  provides  in  pertinent  part: 

Section  1.  tonality  of  rights  undtr  chs  law  shall 
not  ba  denied  or  abridged  by  thg  Pal tad  States  or  by 
any  State  on  account  of  peg. "  — "~ 

Section  2.   The  Contrese  shall  have  the  power  to 
enforce,  by  onpropruto  legislation.  As  Drovi«lQn« 
os  this  ertlcle, — 

(Emphosls  added.) 

This  proposed  constitutional  emendment  Is  based  largely  on  Section  1 

of  the  Fourteenth  Amendment.    That  Amendment  by  let  express  tares  provides 

chat  "lnJo  State..."  and  Hnor  shall  any  Stats..."  engage  In  the  proscribed 

conduct,    as  «i  stated  In  one  Supreme  Court  decision: 

*     [T]he  ectlon  Inhibited  by  the  first  section  of  the 
Fourteenth  Amendment  it  only  such  action  as  mty  fairly 
ta  *?5d*i°  ******  of  the  Stetet.    That  Amendment  erectt 
no  shield  against  merely  prlvoto  conduct ,  however  dis- 
criminatory or  wrongful. 

Shelley  v.  Kreeeer. 
334  tf"4 .  1 ,  iJ  (IM). 

Then  i  in  another  cast,  the  Supreme  Court  poll  ted  outs 

It  Is  State  action  of  a  particular  character  that 
Is  prohibited.    Individual  Invasion  of  individual 
rights  is  not  the  subject  matter  of  the  amaudment. 
It  hat  a  deeper  and  broader  scops*    It  oulllflss 
and  ashes  void  action  of  every  kind,  which  impairs  the 
privileges  and  imeunltlss  of  cltlaens  of  the  United 
Statas,  or  which  injures  them  in  life,  liberty,  or 
property  without  due  process  of  law,  or  which  denies 
to  any  of  thee  the  equal  protection  of  the  laws. 

Civil  Rights  Cases.  109  0.8.  3,  11  (1883). 
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It  it  quits  daar  that  whin  a  atata,  through  let  laglalatura,  cowuidi 
•  diacrteinatory  raault,  that  conatltutaa  atata  action  condnanad  by  tha  firat 

•action  of  cha  Fourtaanth  ^andaant,  and  tha  atatuta  aaactad  la  void.  tfnitad 

4/ 

Stataa  v.  Ealnaa,  362  U.S.  i7,  23  (I960).""     Juatica  Frankfurtar  ooca  wrota, 
-tha  vital  raquiranaot  la  Stata  raaponaibility  that  aoaavhara,  aomahow,  to 
so»a  axtaut.  thara  ba  an  iafuaion  of  conduct  by  officiala,  panopllad  *ith 

atata  oowir,  into  any  acha«aH  to  dany  protactad  righta.    Terry  v.  Adan*, 

If 

345  U.S.  461,  473  (1933)/" 

Tht  ccmplaxity  of  tha  atata  action  doctrlna  bacomaa  apparant  whan  tha 
Court  la  confrontad  with  challangaa  to  conduct  that  la  not  ao  ciaarly  tha 
action  of  a  atata  but  la,  parhapa,  tha  action  of  a  ninor  atata  official 
not  authoritad  ao  to  act  and  parhapa  forbiddan  to  act  in  auch  a  aannar  by 
atata  Uv,  or  la,  parhapa  on  tha  othar  hand, -tha  action  of  a  privata  parsy 
who  haa  aoaa  ralationahip  with  govart»antal  authority. 

Tha  continuum  of  atata  action  ran2*a  fre*  obvioua  lagUlatad  danial 
of  ona  of  tha  guar  an  tin  of  Saction  1  of  the  Fourtaanth  Aaandaant  to  tha 
point  at  which  privata  action  la  no  longar  ao  algnlf icantly  ralatad  to 
•tata  action  that  tha  Jteamfaant  doaa  not  apply  at  all.    Whan  tha  diacr filiation 
la  bamg  practlcad  by  privata  partiaa,  tha  quaation  la  baaically  whathar  thara 
haa  baan  aufficlant  atata  Involvaaant  to  bring  tha  Fourtaanth  Aiamfcant  intn 
play.    In  ihort,  tha  privata  action  la  uot  conatitutionally  forbiddan 


4/    k  or  tea  a«aapla  la  tha  itatutory  raquira-anc  of  racially  aagragatad 

5/    Juttica  Frankfurtar  wrota  a  concurring  opinion  In  Tarry  v.  Adaaw, 
and  ha"  waa  apaaklng  ^pacifically  of  tha  atata  action  raquiraaant  of  tha 
Fiftacnth  Anandmant . 


o 
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"unlaaa  to  so»«  .lgnifle.nc  extent  che  Stete  in  any  of  lta  aonlfo.t.tlon. 
ha.  been  found  to  have  becoao  lnvolvad  In  it."    Burton  v.  Wll.ingenn 
Parking  Authority  36  <  U.S.  715  (1961).    Thara  1.  no  elaar  foraul.  to 
apply  to  datanalna  whether  or  not  atata  action  exlet..    The  facta  of  oaeh 
altuatlon  hava  to  ba  axaalnad  aoparately. 

Tha  Court  haa  aade  elaar  that  governmental  lnvolveaeot  with  prlvata 
percent*  or  prlvata  corporation  la  not  tha  crucial  factor  In  detraining 
tha  oxlotonco  of  atata  action.    Inotoed,  tha  Court  haa  ..Id  that,  "tha 
inquiry  au.c  b«  whach.r  thara  1.  a  aufficl.ntly  cloaa  naxua  between  tha 
Stata  .nd  tha  chellenged  action  of  tha  reguleted  antlty  .o  that  tha  .ctlon 
of  tha  latter  .ay  ba  fairly  traatad  a.  that  of  tha  Stata  itaalf ."  J.cx.on 
Metropolitan  Edlaon_Co.,  419  U.S.  345,  351  (1974)(und.r  tha  Due  Proca.a 
Cla...a).    in  othar  u0rd.,  the  .tata  ha.  to  ba  lnvolvad  with  tha  particular 
activity  of  tha  lnatltutlon  that  actually  lnfllctad  tha  Injury  on  tha 
plaintiff,  l.a.  tha  atata  .ctlon,  .nd  not  th.  prlvata,  ha.  to  ba  the 
aubjact  of  tha  coaplalnt. 

It  ahould  .l.o  be  noted  that  tha  receipt  of  federal  fund.  alon. 
doee  not  labua  •  prlvata  lnatltutlon  with  atata  action.    Greco  v. 
Oreme  Men.  Hoeo.  Corp..  313  F.2d  873  (3th  Mr.),  cert  dan..  423  U.S. 
1000  (l975)i  Wahbe  v.  New  Tore  Univ..  492  F.2d  96  (2nd  Clr.),  cert,  den.. 
419  U.S.  874  (1974);  N.Y.C.  Jevceee  v.  U.S.  J.vc.ee.  512  F. 2d  856  (2nd 
Clr.  1976). 

In  1976,  the  Supreae  Court  narrowed  or  tightened  the  atata  action 
doctrine  .van  further  by  holding  thot  plalntlffe,  ..eking  to  hevo  with- 
drew go<  rnaentel  tox  benoflto  eccorded  to  prlvote  lnetltutlono  thet 
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allegedly  ciscrlaireced  aiainst  ccrplair.ants  and  thus  involvcc  t>m  gcverr.- 
:cr?  *lr.  their  action    r.usc  in  c:der  cc  be  acli  co  tring  their  suit  shew 
that  revocation  cf  the  cenefic  would  cause  ci:e  Institutions  co  caasa  cha 
explained  of  conduct  ■    Eicon  v.  Eastern_KsnCucky_  •a_lfara_RlBhta_Cr^an_Ua- 
tlon.  <»26  U.S.  26  (1576).    See  id.  ac  46,  63-64.    Justice  Brennan  cOncurrirg 
and  dissenting. 

UrtPf  Cha  1962  Ztrx,  cha  Supreme  Court  handed  dovtr  thrta  decisions 
which  appear  co  ta  coosietent  with  the  crand  of  ^arrowing  or  cifhcaDing 
the  scaca  acc ion  doc c r i r.e :    Blusv  Corel ss Ion  of  Che  _?'sw  York  .5  ce^ejpejjar  t- 

5l«JH-°1  &£i?lL.l21^*JL^y*I3S&l*  437  u  s'  991  <l562)  <00  accioo 
In  nursing  nodes*  decisione  co  discharge  or  tranefer  Medicaid  petlente  tc 
lower  levili  of  care;  thus    respondents  failed  to  prove  petitioners 
violated  rights  secured  by  che  Fourteenth.  Aaendaent );  Randall-Baker  v •  Kohn 
*57  U.S.  83C  (I9e2)(s  private  school . -whose  incoae  is  derived  prieerily  froa 
public  eourcee  and  which  la  regulated  by  public  authorise,  did  not  act 

under  color  of  state  law"  when  ic  diecherged  certain  employees); 
Luger^v.JdBondson  Cil.Co^lnc..  427  U.S.  922  (1981)  (no    state  action 
Insofar  ae  pftlcicnar  alleged  only  aieuse  or  abcaa  by  reapondants  of  Virginia 
law;  but    scaca  action    exists  co  the  extent  that  petitioner's  conplaint 
challenged  the  state  -catute  aa  being  procedurally  defective  unoer  the 
Due  Proceaa  Clauae)  • 

ln  Blua  v.  Yarattkv,  supra,  the  Court  looked  very  carefully  at  the 
nuralng  homes  and  their  specific  actions  in  discharging  or  transferring 
Medicaid  patience  co  lower  levele  of  care.    The  preciee  queetion  addraeeed 
was  whether  the  stete  could  be  held  reeponsible  for  those  declelone  so  as 
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to  subject  <H.  to  th.  .ttlctur..  of  the  Fourt.enth  Aa.ndr.nt.    In  con- 
cluding th.t  thtrt  was  no  ".ttt.  Melon."  th.  Court  look.d  at  th. 
following.     (1)  th.  th.t  nursing  hot..  tn  f:.„  vork  ,r,  rtgul.ttd  ty 

th.  Stat.;  (2)  whether  th.  .t.t.  ex.rcl..d  co.rclv.  power  or  provided 
significant  ancouragaran  caual^  th.  nur.lng  hoaa.  to  ao  act; 
(3)  whether  th.  private  entity.  ....  nur.lng  home.,  aa.rcl.ad  power, 
th.t  are  traditionally  th.  .xclu.lv.  prerogative  of  th.  It.t..    te  lM 
decision    the  Court  stated: 

These  regulations  do  not  require  th.  nursing  hoa.s 
to  re  y  on  the  font.  ln  5lklng  clach.rg.  or  J^ST 
decision,    nor  do  they  d.aon.trate  that  the  State  1. 
reaponetbla  for  ttu-  decision  to  dl.cbarg.  or  tr.naf.r 
particular  patient..    Tho..  decisions  ultlcat.lv  turn 

to  lit  '    .JUdrnt'  ,5-d•  by  Prlv"«  P«tl..  accoldlng 

.F     es.lonal  st.,,  lrd.  that  sr.  not  e.t.tll.h.d  by 
th.  -t«a...  nothing  ln  the  regul.tlon.  authorise, 
the  official,  to  epprov.  or  dlaapprov.  declalone  either 
to  retain  or  di.charge  particular  patients,  and  peti- 
tioners specifically  dl.cl.lt,  any  »llch  r.apon.lbllicy . 

rnnr?™:/  °bll8ed   "  """^  0r  «Jl..pprove 

continued  payment  of  Medicaid  benefits  after  a  chan.e 

il.1??/,'1*,1"'!  n"d  f°r  servlc.s...  Adju.tm.nt.  In 
benefit  level.  In  response  to  a  decision  to  dlach.rge 
or  transfer  a  patient  doe.  not  constitute  .pproval  or 
enforcement  of  th.t  decision.    As  w.  h.v.  already  con- 
cluded   this  degree  of  Involvement  1.  too  ,11ns  a  basis 

Zrt\      \1  f"dlcate  «  flndl«8  of  "St.  action  l„  th. 
decision  Itself . . . 


As 


we  have  previously  held,  privately  owned  enterprises 
providing  e.rvlcei  that  the  State  would  not  necessarily 
provide,  evea  though  they  aro  extensively  regulated 
do  not  faXl  within  the  aabit  of  Burton.    Jackson  v.' 
^jrof-qjiepn_E<?laon  Co.t  419  L'.s'.  345*  357-355".""  That 
programs  undertaken  by  the  Seate  result  In  substantial 
funding  of  the  activities  of  a  prlvst.  tntlty  is  no  more 
perouasive  than  the  fact  of  reflation  of  such  entity  In 
demonstrating  that  the  State  Is  reiponalble  for  decisions 
o.adr  by  the  entity  in  the  course  of  Its  business. 

We  are  also  unable  to  conclude  chat  the  nursing  home, 
perforn  a  function  that  has  been    traditionally  the  ex- 
clusive prerogative  of  the  State.      Jackson  v.  Metropolitan 
Edison  Co.,  supra,  at  353.  — —  

l'.s.  at  1C08,  I01C-10U. 
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Siallariy,  U  Handall-Bakar  ».  Kohn,  lupra,  decided  oo  Chi  sans  dey 
•s  nua  v-  Toroctky.  the  Supreme  Court  invoked  ■  very  stringent  Interpre- 
tation of  the  tcece  ectioa  doctrine.    The  Court  eddreeted  tha  question 
whether  a  privece  school,  vhoee  income  comee  primarily  from  public 
sourcaa  and  which  It  regulated  by  public  euthoritiee,  actad  under  color 
of  state  Uv  when  It  discharged  cartel n  employeee.    Tha  Court  concluded 
chat  the  school's  action  did  not  constitute  stste  ectloo,  aod  In  Ita 
retiotuile  lc  rallad  to  a  graac  extent  oo  Blum  v.  TorocskY.  eupre. 
Tha  Court  stated  specifically  that:",,,  tha  school's  racalpt  of  public 
fuada  doaa  not  aake  tha  dlacharga  declelous  acta  of  tha  State." 
457  0.5.  ac  840.    Tha  Court  viaot  on  to  point  out: 

Tha  ichool,  like  tha  nursing  homes,  la  not  fundamentally 
diffareoe  from  **oy  prlvete  corporatlona  whoaa  business 
dapaoda  primarily  oo  contracta  to  build  roede,  bridgat, 
dams,  ahlpe,  or  oubmerlnoo  for  tha  govaroaeoc.  Acta  cf 
such  private  cootractora  do  aot  become  ecte  of  cha 
government  by  raaaon  of  thalr  significant  or  even  «ocaaX 
aagagement  in  parformlag  public  contracta.    Id.  at  8AG-S4i. 

Io  Rondoll-Bakor,  cha  Court  found  thai  tha  dlacharga  daclaloot  aada 

by  the  Wol  personnel  were  neither  compelled  nor  Influenced  by  aoy  • 

rtguletioo.    Tha  Court  obeerved: 

...  lo  contraat  to  tha  exteneive  regulation  of  cha 
ichool  generally,  tha  varloue  ragulatora  showed  relatively 
Uccla  lotaraat  in  tha  achool't  paraonnal  mattara.  The 
mote  iatruaiva  paraonnal  ragulation  promulgsted  by  tha 
various  government  aganclaa  woo  tha  requirement  that 
enr  Committee  on  Criminal  Justice  had  tha  power  to 
approva  persons  hlrad  ee  vocational  couneelor*.  Such 
a  regulation  it  not  sufficient  to  metto  a  dacision  to 
discharge,  mada  by  private  management,  tttta  action. 

Id.  at  841-842. 
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rhe  Court  .ppli.d  th.  -publle  fuactleo.  CMt  |g  R.ndell-gak.r  m 
•  very  .trlng.nt  wno.r  .l.o  noting  that  th.  crltlc.l  qua.tloo  »..  wh.th.r 
tha  function  performed        tr.dltlon.lly  th.  .xclu.lv.  pr.roS.tlv.  of  th. 
.tat..    Thar.  «..  no  d.nyln,  that  th.  .ductlon  of  th...  mal.dju.t.d 
chlldr.n  w..  .  pabilc  ,u0Ctl00,  but  eK  ,  BM  only  eh<  btg|BBlBi  Qf  tht 
Court'.  analyst..    Th.  Court  wrot.t 

Chapt.r  766  of  th.  Ma.Mehua.tt.  Act  of  1972 
d.aooatrotoo  that  tha  Stata  mtende  to  provide 
•arvica.  for  .uch  .tud.ot.  at  public  .xp.o... 
That  l.gl.l.tlv.  policy  cholc.  in  no  way  m»k», 
tha*.  aarvieaa  th.  .xclu.1*.  provlnc.  of  th.  Stata. 
That  .  prlvat.  .nticy  p.rfon.  .  function  which 
•arv.  th.  public  do..  „ot  a...  it.  «t.  .eat.  .cei0o. 

Id.  at  842. 

Finally.  i„  R.nd.ll-Bek.r,  tha  Court  hald  thara  we.  no  ".ymblotlc" 
r.l.tlon.up  b.t»..n  th.  .t.t.  „d  th.  .chool.    It  found  chat  th.  .chool'. 
fl.cal  r.l.tton.hlp  wit  I,  th.  .tat.  v..  „0  dlffarant  from  that  of  aaoy  con- 
tractor, performing  Htvleii  for  tha  government. 

Thu.,  froa  tha  language  quot.d  .bov.  in  Blua  v.  Torot.kv  «od  R.nd.ll- 
Baker  v.  Kohn,  it  1.  app.rant  that  tha  Supreme  Court  do.,  not  find  .tat. 
action  praaant  in  glvan  factual  .lcuatloa.  without  flr.t  applying  vary 
strict  .tandard..    Thl.  1.  .vid.nt  ..  „.ll  ln  th.  Lug.r  v.  Edmond.™ 
OU  Co.,  Inc.  c...,  457  U.S.  922.  which  It  dacld.d  on  th.  Ma.  day. 
Th.  Court  .p.llad  out  the  .trUgant  nod.  of  analy.la  enployad  and  tha 
rational,  behind  it: 

Car.ful  adharaoc.  to  tha  ".t.t.  action"  requlraaant 
pre.arv..  an  araa  of  Individual  fraadoa  by  Halting 
th.  reach  of  fadaral  law  and  fadaral  Judicial  power. 
It  al.o  avoid.  Imposing  on  th.  .t.t.,  It.  agenda, 
or  official.,  re.poo.lblllty  for  conduct  for  which  they 
cannot  fairly  be  blasted.    A  major  consequence  1.  to 
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rt quirt  the  courts  eo  respect  tha  ^ia^ta  of  thtir 
own  power  ••  directed  agaloat  atate  gbvernneota 
and  private  intersect.    Wiether  chls  la  good  or 
bid  policy,  it  It  a  fundamental  face  of  our  political 
ordar. 

Our  caaea  ir  tm  accordingly  loalscad  that  nha 
conduce  alleged!    causing  cha  deprivation  of  a  federal 
right  ba  fairly  attributable  to  the  state v  Theee  caste 
reflect  a  two-pert  approach  to  this  queetlon  of  Hfalr 
attribution First,  the  deprlvetloo  nuet  be  caueed 
by  the  exercise  of  some  right  or  privilege  created  by 
che  state  or  by  a  rule  of  conduct  lapoeed  by  the  state 
or  by  a  person  for  vhosi  the  state  Is  responsible . . . 
Second,  the  party  charged  with  the  deprivation  must 
be  a  person  who  say  fairly  be  said  to  be  a  state 
actor.    Thle  nay  be  because  he  is  a  state  official • 
because  he  has  acted  together  with  or  has  obtained 
significant  aid  from  state  officials,  or  because 
Ms  conduct  is  otherwise  chargeable  to  the  state, 
without  s  limit  such  as  this,  private  pertlee  could 
fsce  constitutional  litigation  whenever  they  seek  to 
rely  on  soae  state  rule  governing  their  interactions 
with  the  coaaunlty  surrounding  than. 

437'  Q.S,  at  936-937.. 

It  is  certainly  clear  froa  the  language  In  the  proposed  ERA  and 
from  che  fsct  thsc  It  is  modelled  on  the  fourteenth  Amendment  that  to 
soae  extent  it  covers  situations  where  there  is  state  action. 
The  foregoing  discussion,  however ,  hss  shown  that  ths  Court  has  over 
che  years  narrowed  its  concept  of  what  constitutes  state  action  to 
yarrant  bringing  the  Fourteenth  Amendment  into  play.    Short  of  setual 
scste  enacted  leglslstlon  aeetlog  the  raqulraaenta  of  the  atate  action 
doctrine,  lta  exlatence  or  presence  becomes  less  clear,  and  courts 
have  to  examine  ths  facts  snd  weiah  the  circumstances  in  each  situation. 

In  detarmining  what  night  be  tne  potential  impact  of  the  proposed 
£3A  upon  private  single  sex  educational  institutions,  one  would  have 
to  examine  f-he  feccual  situation  very  closely  sod  analyze  the  number 
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and  nature  of  tht  contact,  th.  priv.t.  entity  hut  with  the  fiov,rnB.nt. 
TM.  would  Ve  th.  e,..rtl.l  fir.t  step  i„  the  con.ld.r.tlon  of  the  que.tlon 
whether  th.  ERA  would  re<,ulra  iuCh  Fnv.t.  lln8i,  ,dueltlon|1 
lniticudoni  co  lncogrtct 

It  would  ...»  ..f,  t0  .F.cuUtt  eh,t  th,  propo§Bd  £RA  uouW 
not  by  It.  own  force  interf.r.  with  the  pr.ctlc..  of  priv.t,  .ingle 
sex  schools  that  are  Fur.ly  prlv.,.  ,nd  h.v.  elth.r  no  Involvement  or 
rlrual  connection  with  th.  federal,  at.t,  or  loci  govarnrert  Inef- 
ficient to  m.c  the  Supreme  Court",  B0.t  recent  Int.rpr.t.tlon  of  wh.t 
con.tituta.  .t.t.  action."     section  1  of  th.  propo.ed  EFa  1.  prohibitory 
only  upon  th.  fed.r.)  government  end  th.  .t.t.  government.,  end  on  It. 
face,  doe.  not  re.ch  priv.t.  conduct,    ly  the  ,.N  token,  it  1.  po..ible  th.t. 


R  11         "v  'l  S';T^T'  Court'»  r*«nt  decision  In  Grove  City  Collep.  v. 

of  ^.  ?r«Mnd,rr\0f  19rU-    Kere  thB  Court  u"  interpreting  the  meaning 
of  the  language  In  Title  iy  ,nd  w..  trying  r.o  determine  Ccnare..  •  intent 
Py  fining  the  l.gl.l.tlv.  hi.tory.    Grove  Clt/wa.  .  ca.a  o  .t.tutory 
construction.    Th.  Court  h.ld  th.t  f.d.FTlT.im.nce  to  s"d.rta 
constitute,  federal  aid  to  th.  priv.t.  educ.tion.l  institution  It.alf  thu. 
1?  cnrove  rltr:<iUlrC0,r'tI  °'  '         "  "PP"""*  "  «•»  "hocl     There  or. 
fL.llx  \    /  T    d  L°  C°ntlnUe  t0  adBlt  atud•nt,  *h°  "cipiart.  of 

federal  fund.,  it  would  have  to  .lgn  the  aa.ur.nce  of  compliance  fonr 
agreeing  not  to  discriminate  and  to  comply  with  Title  Ill's  mandate.  The 

"ep  fuJther    h0U,ver-  *nd  held  «"«  "nforcament 
mechanism,  i.e.  cut-off  of  federal  fund.,  w..  to  be  program  ap.clflc  and  not 
na  itutlon-vld.     Kane,  in  th.  In.t.nc.  of  Grove  City  ?„.  cutoff  „o"d 
apply  only  to  the  fln.ncl.l  .Id  program  of  the  school. 

Secauss  the  Court's  decision  In  Crcya_Clty  was  sn  interpretation  of  a 
statute  and  not  of  s  provision  in  the  Constitution.  Congress  Is  free  -o 
atrend  the  statute  to  chsnge  Its  language  and  meaning  If  It  believes  the 


230 


222 


C3S-33 

Conersts'  powtr  under  Section  2  of  the  proposed  E?*A  co  texoret  Section 
would  :e  sicileriy  limited.    See  Civil  RUhct  Cases.  109  U-S.  U  (1683)." 
However,  any  conclusions  ai  to  Congress'  power  to  reach  private  dis:riDina- 
clon  say  be  list  ciaar«*cuc  by  virtue  of  cht  langthy  statement  Juedce 
Srennan  appended  co  cht  Court' t  decieion  In  Cnlted  Sea cat  v.  Guest  383 
U.S.  745  (19*6),  which  dealt  with  che  analogoua  laaue  lo  the  Fourcatnch 
Amendment  context-    A  aejoricy  of  cha  Juetlces  Joined  Brennan  in  arguing 
that  Contrast'  power  was  noc  to  narrow  at  co  ba  limited  ty  cha  state  action 
raqulramant . 

ln  ynlcad  Statea  v.  GuatC.  cha  Court  uphald  an  indictment  under  IS 
l.S.C.  2*1,  a  statute  iopoalng  criaanal  penaltiee  for  certain  civil  rlghca 
violations.    Specifically,  section  2&1  prohibits  conspiracies  co  oeprlvt 
citizens  of  civil  righes  and  is  a  felony  offense.    In  Cunt  t ,  cha  Courc 
jpheld  an  indictment  under  sscclon  2*1  of  six  individuals  who  allegedly 
had  conspired  to  deprive  blecks  of  their  righc  co  uae  state  facilicies 
and  to  travel  In  interstace  cocsaerce  ■    Alchough  che  Court  read  lr.to  cha 
irdictment  an  allegation  of  state  action,  six  Justices  expressed  che  view 


(continued)  Courc  mieinterpreted  che  law  in  queetion.    Such  would  not  be 
possible  if  the  Court's  ruling  wM  bessd  on  an  interpretation  of  cha  Constitu- 
tion, e.g.  the  Equal  Righes  Amendment.  The  only  way  the  Congrees  can  change 
che  Court' s  interprececion  of  a  provision  in  the  Conscitution  Is  by 
proposing  a  conscicutional  amendment-    However,  it  Is  possible  that  che 
£!U  would  noc  ever  reach  a  school  like  Grove  City  beceuss  of  che  absence  of 
state  action  • 

;/    justice  Harlan  a  diaeene  reaaonad  that  Congreaa  had  the  power  to 
-rctec*  righes  secured  cy  the  Fourteenth  Amendment  agalnat  invaaion  by 
both  stats  and  private  action  but  alao  view.d  placea  of  public  accomodation 
as  serving  a  quaei-putlic  function  which  satisfied  the  etate  action  require- 

cent.    Id.    at  46-*8 ,  56-57. 
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that  S.ctlon  5  of  th.  Fourt..nth  A*.ndB.nt  .uthori*..  l,gltl.cl0„  proscribing 
wholly  private  conduct.    Responding  to  l.nguag.  in  Justic.  St.w.rf.  opinion 
for  th.  Court  inlying  .    Itat.  ,ctlon..  llBlt,tlon  Qn  Congr-ii.  legilUtlv, 
authority.  Ju.tic.  ir.nn.n,  joined  by  a  ».jorlty  of  hl,  trethren  .rgued 
for  broadat  congressional  authority: 

Although  tha  Amendeent  itself...  '«f.«k.  to  th. 
Stata  or  to  thos.  .ctirg  unoar  th.  color  of  its 
authority l.gi.l.tion  protecting  right,  cr.at.d 
by  that  Ao.ndo.nt.1  auch  a.  tha  right  to  utilisation 
of  state  facilities,  ra.d  not  be  confined  to  punishing  - 
con.plr.c  a.  in  which  .tat.  offic.r.  psrticip.t.  " 
Pather  §  5  authorizes  Congress  to  oak.  law*  that 
it  conclude.  ,r.  reasonably  n.c.at.ry  to  protact  a 
right  cr.at.d  by  and  .rising  undar  th.  Am.ndn.ntj 
and  Congraaa  la  thus  fully  eepowered  to  determine 
that  punishment  of  private  cenapiraci..  interfering 
with  th.  .x.rcl.«  of  auch  a  right  1.  n.cest.ry  to 
its  full  protection. 

363  l.S.  at  782. 

within  that  authority  is  tha    power  to  determine  that  In  order 
adequetely  to  protect  the  right  to  equ.l  utilization  of  state  facllitle. 
Is  is  also  appropriate  to  punish  [private]  individual.'  who  would  dcr.y 
such  access.    Thus,  under  the  c-uejt  rationale    private  conspiracies  to 
Interfere  with  equul  protection  or  due  process  tights  protected  by  the 
Fourteenth  Arendr.ent  may  he  within  the  reach  of  Section  24  1.  (onetheless 
In  light  of  changes  In  the  Court's  ene<rbershU  ™d  absent  definitive  ac- 
Judlcation.  the  ratter  is  not  free  of  all  doubt,    furthermore .  the  Units 
and  potential  of  that  rationale  are  uncertain    whether  it  is  only  with 
regard  to  'state  facilities    that  Section  241  reaches  private  Interference, 
or  what    rights'  are  encompassed  within  the  concept  of    Fourteenth  Aaendoent 
rights .' 
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!n  addition,  It  cust  bt  eophasixed  that  the  consensus  exfreesed  by 

?/ 

tlx  Justices  in  Cuttt"    that  Section  3  of  chi  Fourteenth  Acendoent 
eo powers  the  Congrese  to  enect  lawt  puniehing  all  conspiracies    with  or 
without  itate  action    that  lotarfara  with  Vourteaoth  Aeendajeoc  rlghta  w«s 
dicta  In  tha  caaa  ilaca  Juatica  Stawart ,  who  authored  tha  Court'  i  opinion, 
found  tha  allegations  aufficlant  to  euateia  a  charge  of  State-senctioned 

deprivation  cf  aqual  protection  rlghta  that  ha  apparently  deetaed  essentia 

9/ 

to  *  Section  2*1  prosecution 


6/    Clark    J.,  with  tha  concurrence  of  Slack  end  Fortas,  J  J .  ^  joirlr.^ 
the  opinion  of  the  Court,  end  Brennan,  J.,  joined  by  Vet-ran,  Ch .  J.,  and 
toufcias,  J-    concurring  In  part  end  dieaantirg  In  part- 

9/    in  thla  opinion,  Juatica  Stewart  stated: 

In  thla  connection,  wa  saphatlza  that  S  241  by  Itfl  clear  language 
1-nccrporattts  no  core  than  the  Equal  Protection  Clauaa  Itself  ;  tha  statute 
does  not  purport  to  give  iubstant,ve,  ae  opposed  to  rtaed :cl  lcplettantation 
to  any  rlghci  secured  by  that  Clause      I:  la  conaonpleca  thet  rights 
under  the  Equal  F-otecticn  Clause  itsel..  arise  only  where  there  has  been 
Involvement  cf  :he  State  or  cf  one  acting  ur.de.r  color  of  its 
authorltv     TV^e  -cuel  Protection  Clause  'dej  not...  edd  crythlng  to  t>e 
rlgnts  which  „ne  citizen  has  undar  tns  Constitution  egelr.st  another.  ... 
as  Mr.  Justice  Cougles  core  recently  put  it,    The  Fourteenth  Acendsert 
protects  the  individual  againet  state  action    not  against  wrongs  done  cy 
Individuals. '     ( d tatlons  onitted ) . . . 

This  has  been  the  view  froc  Eh"  beginning  •■■  It 
repairs  the  Court'e  view  today. 

383  U.S.  at  755. 


At  the  saae  tin,  Justice  Stewart  narrowly  Halted  his  view,  to  Section  2*1 
and  'id  not  purport  to  eddraes  the  question  of  what  kinde  of  othet  and  br-adcr 
legia'atlon  Ccngress  trlght  cooititutionelly  enact  under  1  *  of  the  fourteenth 
Amendment  to  lopleinent  thsc  Clause  or  any  ether  provisior  of  the  AaandMne  ■ 
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Nor.ovr    tb.  r.port.d  F.d.r.l  court  d.cl.ion.  .inc.  Guejt  to  au.t.ln 
•  S.ctlon  2«1  pro..cution  b...d  on  du.  proc...  or  aqual  protection 

Vl0l,t10" lnV°1V'd  g>M-  lnt.rf.r.nc.  l„  it.t.  .l.ctW^  .„d 
th.  right  to  .  jury  trial       vher.  th.  tiqulilu  coapUclty  „f  ^ 
office,  to  ,„PPort  a  flndlng  sC.t.  ^  W|  ^    ^  ^  ^ 

orally  at.t.d  th.,  the  UcoF.  of  Congr...'  authorUy  to  r..cn  prlm- 

t0*'  "t"f"ln«  r-"«"th  A0.nd»ent  right,  has  yet  to  be  d.flnlt.lv 

reaolved  . 

In  sua,  or  »t.  face,  th,  prupo9.d  ERA  wouJd  re#ch  oniy    e  e<  ^ 
I.  -uld  Place  a  ligation  on  g0V-rnTOntal  Mtieu>i    pro„lbltlng  gendtr_ 

M.ed  di.cri.in.tory  activities  on  their  part.    Th.  propo.ed  ERA  provide, 
that  eouaHty  of  rlghts  unoer  th.  lau  Cflnn0t  ^  ^  ^  ^ ^ 

'•|?«tAd_State._or_by_a^t.te    b.c.u.e  of  s.„.    (EBph..l.  .uppH.d).' 
A.  Buch,  th,  rotcmui  impact  of  the  plopo„d  ERA  on  prlvate 

educational  In.tltutlon.  „.i„g  gender  ai  .  basl.  fof  ^  ^ 

be  docenrined  «fter  e,.n«l„g  th.  .p~..fic  factual  clrcun.ttncei  9urroundlng 

Mrtlculor  „:bocl  and  It.  r.l.tion.Mp  vi.       v„  th.  gov.r„B.„t  -  federal, 

1!-/     Se£    e        ijUed.jJL.t.i  v    Stolling.,  501  F.2d  954  (Uth  rir  107^ 
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scatt  or  local.    As  rtctnC  U.S.  Supreme  Court  decisions  indicate  r  cht 
:aurr.  res  lightene*'.  up  an  lte  interpretation  of  the  itatc  action  doctrine . 
If  icacf  action  exists,  than  cht  propoaad  ERA  would  apply.    In  tha 
ibiaoca  of  itata  action,  it  la  unsettled  whathar  tha  enforcement  authority 
In  Sactlon  2  of  tha  propoaad  ERA,  which  parallala  SacClon  3  of  tha  Fourtaanth 
Amendment,  could  raach  private  action* 

If  there  la  no  atata  action,  and  tha  courta  wart  to  take  a  narrow  vian 
cf  Congress'  enforcement  authority  in  relation  to  prlvata  conduct,  tha  pro- 
poiad  ERA  would  not  havct  an  i  mediate  impact  on  private  elngle  lax  educational 
inti  tut  lone.      Thua,  there  would  be  no  need  to  inquire  into  the  type  of  judicial 

review  and  constitutional  analyiia  tha  Court  would  apply  to  the  alleged  lex-baeed 

12/ 

daaelf  Icatlon . 


12/    V'hen  the  legislature  pafaea  lawa .  it  makes  claeeif  Icatlona .  Not 
ail  ciais.f icatlona  are  prohibited  by  the  Constitution .    It  li  only  an 

InvidioLi    claulf icaclop  when  offenda  the  Conatitution.    A  court  deter* 
rlnea  whether  a  clarification  conatitutes  invidioua  aiscrimination  and  ia 
violative  of  the  Conetlcutlon ' i  equal  protection  clauee  by  applying  a  parti- 
cular standard  of  review.    To  date,  -he  Supreme  Court  haa  articulated  three 
standards  of  reviav:    rational  baai  .  intermediate ,  and  atrict  acrutiny. 
The  rational  bails  itandard  ia  the  leaat  atrir.gent,  and  it  reculrea  vary 
little  proof  on  the  part  of  the  government  to  Juatify  the  claseif ication 
Strict  scrutiny  la  the  moat  atringent  form  of  Judicial  review,  and  the 
government  ouat  ihow  that  the  claseif ication  la  neceaaary  to  estiafy  a 

compelling    itata  Interest  in  order  for  the  claaaif ication  to  aurvive 
constitutional  challenge.    The  intermediate  etandard  ia  leaa  deferential 
than  the  rational  baila  teat  and  leaa  atrict  (and  leaa  fatal)  thftn  she 
■trict  icrutiny  standard  which  appliee  only  to  eituatione  involving  a  euapect 
claaaif ication-fundamental  intereat.    To  date,  under  the  equal  protection 
clauee  cf  the  Fourteenth  Amendment,  the  Supreme  Court  baa  appUed  the 
Intermediate  standard  to  gender~baeed  claaaif icatlona  and  haa  not  declared 
lei  to  be  a  inspect  claaaif ication  as  it  haa  for  race.    The  results  concerning 
whether  the  claiiif ication  la  unconstitutional  are  leas  predictable  under  the 
Intermediate  standard  of  review  than  they  are  under  itricc  icrutiny  where 
!n  pricticilly  all  instances  the  claaiif ication  falls  to  meet  com tituc< onal 
suiter  •     ( continued  ) 
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hovov.r.  there  1,  ar.0ther  alp.ct  eUt  ouet  bt  aMalMd  t0  ditirBlne  lf  ^ 
prlvot.  9lngl.  „x  school,  would  b.  .ff.ct.d  by  the  EPA,  and  this  p.rt  of  th. 
probl.a  relate*  to  sffiroatlva  governoentel  .etlo.^. 


,„„,,       '""he    polnt ,"ced«  '»  «>.  mad.  concerning  th.  Supreme  Court  s 
s  .nd.rd  of  review  .n.lysl.  for  ch.ll.n5e.  under  th.  protection  cleuse 

of  the  fourteenth  Amendment .    Thet  Is.  the  p.rty  contending  that  ehe  .««™! 
~n,  «-ert.l.«.d  he.  th.  burden  of  proving'  that  "ere  w.5     p re  eVor  Lnt 

U  .  Ill sou  ?„"".  °e,  T,/":"  "<ul""nt  °<  •««■!  Protection  It  g  ?!""1 
on  ?ef  i    ••"Cls.slfic.tlon  esses.     Thus,  .  lew  which  1,  neutral 

in  rlr  Z  iJH"  l*1?"  •nd'  Wlthi"  the  >°",r  ol  .°v«rno.nt\o  pursue 

Is  not  lnv.Ud  ,lBFij.  biCiu„  lt  My  afftct  a         ,„  lon  pu 

or  th'\°f        °th"'    cl««i»i"«ory  purpo.s ,  ootiv..  ,alaui 

or  intent  nose  be  ahc ,n .    It  oust  be  eetebllsh.d  thet  the  deci.lonoaker 
selected  or  resfflrosd  a  portlculsr  course  of  sttlon,  st  lssst  In  port 

rtT'  T°Ln0t  VI    '  ln  ,P.1"  °f>  f"  ,dV'r"  on  •»  id«ntl'l.bl. 

g.oup.  Thus,  a  veteran,  prsference  lew  which  bsnsflted  letgely  but  not 
exclusively  men  and  which  had  e  severe  loped  mostly  but  not  totally  on 
w«.«  we.  held  not  Inv.lld  und.r  th.  equ.l  protection  clau.e.  P...«hu..tt. 

Lrty  did  tTjSXT^i  **'  U,S>  "6  °979)-    In  t^d^^R? 
party  did  not  show  chat  the  gov.rnoent  intended  to  dlicTlolnete  eaalnat 

woeen,  e 
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<*)  g»iMlatclOO  of  Chi  Umt  Ra|erdlnt  tlaitatlont 
5T"5nat  the  Government  Can  Do  a/ flraatlvely 

Another  aids  of  tha  problea  to  consider  concerning  the  potential  iapacc  of 
th«  propoMd  ZKA  on  privttt  tingle  six  ideational  Institutions  li  totally  un- 
related to  the  Issue  of    stete  set ion."    Thli  iipact  coocerne  iuIci  egelnet  the 
governaent,       distinguished  fro.  ectlone  igelnst  private  actors,  to  enjoin  tht 
governaent  froa  continuing  a  poiii/  that  fosters  dlscriaioation.    Such  an  ection 
differs  froa  a  suit  against  ■  prlvaa  ector.    In  a  auit  to  enjoin  tht  offenelvt 
conduct  of  a  private  actor,  tht  Iteut  li  whether  thtrt  1*  "ecata  actlon"~le. 
vhacher  tht  state  It  operating  through  tht  guilt  of  tht  private  tctor  10  that 
tht  conduct  In  question  aay  bt  tttrlbuttd  to  tht  ttttt  Itself.    On  tht  othtr 
hind,  in  in  action  :o  en join  tht  grint  of  itict  ild  or  to  reaovt  tht  btntflt  of 
t  tlx  exeapt  stetus,  tht  liiut  li  whtthtr  tht  state' s  ictlvltlti  vlolitt  consti- 
tution*! ittndirdi  of  govarnaental  conduct  without  tvtn  coniidtring  tht  tfftcti 
chit  tht  termination  of  tuch  btntflt  would  htvt  on  privitt  conduct.    Tht  "iction" 
in  tht  litttr  Initinct  la  claerly  ttttt  tctlon ,  ind  r.ht  problea  Is  ont  of  whtthtr 
:ne  govenoent  should  bt  ptnsltttd  to  contlnut  to  "encourage"  tht  exletence  of  • 
discriminatory  practice.    It  Is  conctlviblt  thtt  ifttr  tht  Equii  Right!  Aatndatnt 
li  ratified,  privately  sponsored  schooli  which  eltct  to  tdhtrt  to  a  ilngia  itx 
policy  aay  hivt  to  do  so  it  tht  prlct  of  governmental  support.    Thara  U  ioaa 
authority  for  tha  Idtt  that  tha  government  would  ba  prohibited  froa  sustaining, 
through  the  prlvat.  college ,  discrimination  which  it  could  not  practice  directly. 
The  result  flowing  froa  this  principle  i«  that  such  an  Institution's  eligibility 
for  gov.rnaent  grants  ind  subsidies,  for  tix-exeapt  statue,  ind  Che  idventigt  of 
receiving  contribution!  tax-deductible  to  the  donor  would  liktly  be  Loit.  See 
Norwood  v.  Harrlsci,  U3  U.S.  453  (  1973)  and  74  Columbia  University  Uw  Review 
*J6.  <>98  (19.'*);  also  Cornelius  v>  Benevolent  Frotect  ve  Order  of  tlfct.  382 
P.  Supp.  UJ2  «0.  Conw.  1974). 
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O)  Dlicuiilnn  of  Wo r wood  gad  gMt.ro  Kentucky 
wsitsr.  ggge.  6n«ni£stilnn  ggg  -4 

In  Norwood,  eh.  Supr.ts.  Court  .truck  down  .  ewebook  l.ndlng  progr..  which 
•xt.nd.d  .Id  to  .tud.nt.  .et.ndlo,  prlv.e.  icheol.  „hlch         ^  ..,r.,.t.d. 
Norwood  hold.  th.t  fln.nci.l  ,ld  ,u.e  b.  wlthdraw  by  £roB  ^ 

cl...  of  .tud.nt.  .et.ndln,  .chool.  who..  .<tal..ion.  pollcl..  eh.  gov.rn-.ne 
could  not  lt..lf  .dopt.    Argu.bly.  in  .  ,uU  .,.!„«  eh.  .chool  to  .top  th. 
dt.crl-ln.tory  pr.ctlc  ie..lf ,  eh.  f.ce  th.t  .eud.ne.  w.r.  r.c.lvln,  e.xtbook. 
lo.ned  by  eh.  .eate  would  not  con.tltut.  .ufflcl.nt  ».t.t.  .ctlon"  to  «k.  th. 
prlv...  school  .    «„,  >ceor   .nd  ehu.  b.  .ubj.ee  to  eh.  Fourt..neh  A-.nd-.ne. 
Howv.r,  th.  Norwood  c...  1.  noe  conc.rn.d  wlth  th.  prlve.  .Cool  ..  .  mmM 
d.f.nd.nt,  but  r.th.r  th.  focu.  1.  upon  th.  gov.m-.ne  .,  .  d.f.nd.ne  ,nd  t„, 
effort  of  th.  pUlnelff  w0Uld  b.  t0  try  t0  ^  ^  ^    ^    ^  ^ 

prlv.t.  ln.tleuelon  «hlch  t.  c.rrying  out  .  dl.crlmln.eory  policy. 

The  U.S.  Suprea.  court  d.cl.lon .' Sleon  v.  E..t.rn  K.ntuckv  W.lf.r.  Ri.he. 

SOBSOSSSi.        U.S.  26  (1,76).  r.i...  ,0B.  ,u..elon.  conc-rnlnf   ^ 

which  a  pUlnelff  could  aceu.lly  bring  iuch  >n  lctlon  .g.lnn  ^ 
No-  only  did  this  c.M  e.t.bll.h  v.ry  .trtngent  st.ndlng  r.qulr.-ent, ,  but  le 
ol.o  ..t  forth  very  difficult  crle.rl.  for  .  plaintiff  eo  a.tl.fy  in  ord.r  to 
prove  nig  or  her  case. 

tn  e..e.tn  Kentucky  H.lf.r.  Rights  Or1^£itlon,  indigent.  W.U  a.  org.nl- 
s.tlon.  representing  Indigent,  brought  .n  .ctlon  .g.ln.e  eh.  gov.rm.ent  .ft.r  th. 
me.rn.1  R.venu,  Slrvtce  nad  lMMd  „  RuU(1|  ^   ^  ^  ^ 

a  nonprofu  hospital  that  off.r.d  only  .urgency  too.  s.rvlc.  to  Indigene..  Th. 
Plaintiff,  cl.l^ed  that  the  Ruling  vlol.t.d  th.  lne.rn.l  R.v.nu.  Cod.  .nd  th. 
ruleaaking  proc.dur..  prescribed  by  the  Admlnl.tr.elv,  Procedur.  Act.    The  coa- 
Pl.lnt  .ll.ged  that  e.ch  of  the  indigent,  n.d  b..n  dl.adv.nt.g.d  In  ...king  n..d.d 


238 


ERIC 


230 


hoeplcal  service  becauee  of  their  Indigency;  that  each  of  chi  hospital i  invoivid 

ID  chaia  incidents  hid  bun  deceralned  to  bi  i  cax~exeapt  charlcable  corporacion; 

ind  that  by  extending  tax  benefice  co  luch  hoeplcale  the  defendaacs  w«ri 

couraging''  chi  hcepicale  co  deny  nrvlci  Co  chi  plainciff e.    Thi  Sup  reus  Court 

hild  thic  chi  piiintiffi  lacked  ecandlog  co  bring  thi  suit  bieiun  chey  fiilid 

co  carry  chi  burdin  of  ncibliihiog  chat,  Id  face,  chi  mirtid  injury  to  lndi- 

gioci  wii  chi  coneaquinci  of  chi  difindancs'  acclooi  or  chac  proipicciva  riliif 

would  r«oovi  chi  nana.      Ifl  difcrlbing  chi  scandlng  nqulrminc,  thi  mijorlcy  vroci, 

...whin  a  plainciff1  s  icandiog  li  brought  loco  lnui  chi 
rilivant  inquiry  ii  vhithir,  aiaualng  juiticiabillty  of  chi 
data,  chi  plainciff  hai  nhowo  an  Injury  to  hJsulf  chac 
is  llkily  co  bi  ridriuid  by  a  favorabli  die  la  ion.  Abunc 
c  zh  a  showing,  ixirclse  of  Ui  power  by  a  fidiral  court 
would  be  graculcoui  and  chus  Inconilicmt  with  chi  Arc.  Ill 
Llaltacioo  • 

Id.  ac  38. 

The  Co*  re  found  chac  chi  rupondinci  hire  win  not  injured  lo  fict,  even  though 
5ooi  were  duniad  iirvlci  by  a  hoipltal.    Thi  Court  pointed  out  chat,  "...  injury 
ac  thi  hand?  of  a  hospital  is  lnsufflclenc  by  itself  to  escablish  a  can  or  con- 
troversy in  thi  context  of  this  suit,  for  no  hoipltal  li  a  difindinc    Thi  only 
defendants  at*  officials  of  cha  Deparcaenc  of  che  Treasury,  ana  the  only  claim 
of  illegal  action  respondents  iesire  the  courts  to  adjudicace  an  chirg»<«i  cc 
cnoii  official*."    Id.  a£  -I. 

Thi  Court  alio  discussed  the  problem  of  proof,  i.e.  establishing  chec  "but 
for"  the  fcoverramc' s  favorable  tax  creacmenc  ,  chi  hoeplcals  in  quoeclon  would 
granc  che  services  dtaended  by  che  indigenes.    Juaclci  IbMill,  writing  for  thi 
majority,  remarked  chat,    It  Is  purely  ipecuiativi  whechfti  che  denials  of  service 
specified  in  the  coopiainc  (airly  can  be  traced  co  petitioners'   ' encourageoenc' 
or  instead  result  froo  rfeciaiona  aade  by  the  hospital*  without  regard  to  che  cax 
ta^l  Icat  lona  .  "     Irf  at 
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In  hi.  dl.wn.lng  opinion,  Ju.tlc.  Br.nMn  conclud..  that  Ch.  majority  In 
E.«.rn  Unntucky  W.H.r.  *lg>>< LOrj.nU.eion  .dopt.d  .    fcut  for-  tMt  w„lch 
amount,  to  requiring  th.t  .    U„.  c|  ciuiitlon.  llnklf)g  ^  gowerBMBMl 
courag.rn.nc    (.,.  „»  .Motion.)  to  >h.  prnctlcn  of  th.  ill.,.,  pollcl„  by 
Priv.t.  or,.„l„tlo„.  b.  pr.cL.ly  .nd  Intrlc.t.ly  el.bor.t.d  In  th«  co.pl.lot 
in  ord.r  to  ....  th.  .t.ndlng  r.o»tr.M„t..    From  our  r..dln6  of  th.  E..t.rn 

tssetojmtuutoin&nsSB      «.  b.n.v.  that  lt  lt  p0Mlb"u  to 

Concluc.  th.t  .  fl.lntlff.  who  trl..  eo  brlng  .  ,uU  ifcaInit  th-  ^ 
an  effort  to  compel  It  t0  r,Mv.  tn.  f.vor.bl.  tax  tr.atm.nt  .ccorded  prlvat, 
institutions  which  eng.g.  in  dl.crlmlr..tory  pr.ctlc    will  h.v.  in  .x- 
tMMly  difficult  t„k  on  two  <ccount.:     (1)  „t<bll,hlB8  ht<  or  8tflnding 

to  sue  .nd  (2)  proving  th.t  th.  priv.t.  In.tltution  aff.ctlng  hi.  or  her  .)  l» 
dependent  upon  it.  t.„  .„Bpt  8t<tu..  fc)  U(}uld  ^  ^  ^    ^    %  ^  ^ 

otrr.  ruling  .    encouragement    ,lect  t0  forego  fivor<bie        lrMtBm;  ^ 

c)  would  make  th.  services  .v.ll.bl.  to  plaintiff  once  th.  .lleg.dly  m.g.l 

gov.rrm.ntal  Inducement  is  r.^.d     The  heavy  burden  Imposed  upon  -  pUtatltt 

,s  a  result  tf  this  declsl0n  Indicate,  that  If  the  Equal  M,kee  A(BendEent  is 

ratified,  it  will  fc.  fairly  difficult  for  an  Individual  to  successfully 

.halloo  .r.  pevernaent  so  .s  to  compel  it  to  deprive  private  institution. 

,uch  as  the  private  single  MX  Coll.g.^frcm  enjoying  .  tax-exempt  status  sl.ply 

because  they  do  not  admit  both  sexea That  the  rigorous  burden  set 


\J'  <rrlght .  Dockat  No.  81-970,  p.ndlng  In  th.  1584  Supr.m. 

a  n.tllnw?;    ?  , ??c*N  ""!dln»  of  P"v"«  litigant.  t0  ch.ll.ng.  on 
n  MH    i    J.""1'  ?!    aeth0,1•  of -*«Pi«°«ting  th.  nondl.crlBln.tIon 
policy.  Is  dl.cuSMd  l.t.r  In  this  p.par. 

Al.o  not.    that  In  Keckl.r.  v^tajheva ,  CocMt  No.  82.1050    (Hircb  j 

It  *L  ^-IVe"    Te°!  C?U"  h,id  th,t  the  Mnd.r-b...d  cl.Mlflc.tlon 
i    ^JTi  \     f\V    S  '  J:"'10"  °ff,et  «"c«Ption  i«  conatltutlonal 
Ju.tlc.  Br.nnan,  d.llv.rlng  th.  opinion  for  ■  unanimous  Court,  sddress.d 

(continued) 
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fort*  l^|»«tniJ^  hia  ?otintUUy  broad 

ranlficetierii  la  alluded  to  in  Jus tics  Brsnnen's  distant  whin  hi  observed, 

We  o«y  proptrly  wondtr  vhers  the  Court  sroed 
with  its    fatally  speculative  pleadings    tool,  will 
strike  next.   To  pick  only  the  aost  obvious  exaaplee 
will  Binority  echool  childrtn  now  have  to  plead  and 
show  that  in  thi  ebssnce  of  illegal  governmental 
eucouregeaent"  of  private  segregated  schools  such 
schools  would  not  'elect  to  forego"  thiir  favor- 
■bls  ttx  traatrent.  end  that  this  will    risult  in 
the  availability    to  complainants  of  en  Integrated 
educetiocel  systsff?    (Citetione  omitted) . . . .Or  will 
black  Americans  be  required  to  plead  tnd  show  that 
in  thi  tbsonci  cf  illegal  governnental  encourage- 
ment, priviti  initltutlons  would  r.ot    elect  to 
forego    favorabli  tax  treatment,  and  that  this  will 

result  In  the  availability"  to  cooplainants  of  eer- 
vicei  praviously  denied?    (Citations  or.itted)  •••As 
perusal  of  thsaa  raportad  decisions  reveals,  the 
lcwar  courts  hava  not  assumed  that  such  allegations 
and  proofs  ware  somshow  required  by  Art.  111. 

Id.  at  63-64. 

in  sugary,  our  research  indicates  that  eh.  proposed  Equal  Rights  Acanda.nt 
.ould  probably  r.ot  sake  a  private  .ingle  sex  college,  which  is^.x  ax.tspt ,  *us- 
c.ptible  tc  a  s:at.  action  challenge,    there  are  court  decisions  supporting  the 
Position  tr.t  tax-exempt  status  is  insufficient  government  involvement  to  clothe 
the  coii.g.  a.  a    state  .ctor"  subject  to  the  mandate  of  the  Fourteenth  Amend- 
ment     Hy  analogy,  th.  would  probably  b*  true  under  the  Equal  tlftttt  Am.nd- 
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-at.   Further^,  lo  11|he  ef  th.  SupMM  ^  ^  ^ 

wyj.fr.  Right.  OrB.niutlon,  th.r.  .r.  .iron,  ob.t.cl..  M.itm,  th.  .bility  0f  . 
pl.lotlff  to  1)  ..c.bll.h  .tending  to        th.  govrnwot  .*d  2)  prov.  elut  -but 
for"  th.  ,ov.ro..nf.  f.vor.bl.  t«  treet-nt,  th.  privet,  ictltutlon  would  not 
be  eng.gl.»l  io  .  MMhtaMQ  pr.ctic.    Thl.  c...  uk..  th.\ucc...  of  ,„it. 
eg.ln.t  th,  .owrowoe  highly  unlikely.    If  th.  Supr.-e  Court  .Iter.  16.  view, 
during  thl.  198*  Ton.  wUh  Mlpttt  t0  ittUi  ^  ^  ^  ^  f 

■tindlng,  this  conclusion  might  bt  tfftcttd.  \ 

(2)  M«cu..lon  of  th.  Bob  Jon..  Onlveroltv  .»h 
Goldoboro  umi  .od  Th.ir  iuccuwci   

\ 

in  th.  context  of  wh.t  tn.  gov.nu.ent  c.0  .od  c.nnot  do  efflnmiv.ly  r.g.\d- 
ell.g.d  di.crlBin.tory  pr.ctic.  in  privet,  m.tltutlon.,  th.  Supr...  Court! 
recently  decided  .  r.c.  dl.crlmln.tlon  c...  which  eight  i,„d  ,0B.  ln_ 
Mght  into  th.  potentl.l  re.ch  of  th.  ERA  with  re.pect  to  priv.t.  ,ingl.  .„ 
educ.tlon.l  institution..    Bob  Jono.  Onlve,.,  f.  v.  Unlt.d  Set...  639  F.2d  147 
(4th  Clr.  1980),  «ff 'd  103  S.  Ct.  2017  (1983) . 

io  the  Bob_Jon..  Qnlverelty  c... ,  jupr..  eh.  Supre>.  Court  upheld  th.  In- 
tern,, avenue  Service'.  (IRS)  denial  end  rcvoc.tloo  \  t.x-.xe.pt  et.tu.  to  . 
privet,  school  who,,  .deltt.d  r.cl.l  dl.crl.m.tlon  w.^  b.e.d  on  religion,  be- 
lief.   The  Court  held.  8-1,  thet  the  IRS  properly  con.trued  the  tee  code  to  deny 
t.x-exe.pt  .tetu.  to  .chool.  thet  dl.crlcln.t.  oo  reclel  ground,  end  thet  the 


,  M/eCon«olld*«<"  "ithtjlie  ceee  wee  Cold.boro  ChrMfUn  Sehoole.  Inc.  v. 
United  Stetes.  644  F.2d  8fl>  (4th  Clr.  1961),  eff^d  103  S .  Ct .  20U  ('iS). 
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<o  ernaaotal  incereet  in  reciel  aondiecrlaioation  in  education  if  eo  cc  pilling  ae 
co  outweigh  any  burden  placed  on  the  echool's  mrclM  of  their  religioue  be- 
liefe- 

Currently  pending  before  the  Court  la  the  related  caaa  of  UtfQ  v.  «r lgnc , 

656  F.2d  820  (D.C.  Cir.  1981),  cart;  gr.  103  S.  Ct,  3109  (1983)  (Dockat  No. 
13/ 

81-970)."""*   TMa  caaa  involvaa  the  iaportant  quaetion  of  tha  Branding  of  privata 

litigants  to  challanga  on  a  nationwide  baala  IRS'  aathoda  of  iapleaauting  tha 

nondiscrlaiaetion  policy. 

Jnder  tha  facta  of  tha  Boh  Jonaa  University  and  Goldeboro  Chrlaclen  Schools, 

tnc.  tasee,  a uprt ,  both  institutione  had  had  chair  tax  exaaptiooe  revoked  and  da- 

rUed.  reepectively.  bacauaa  of  thalr  racially  diacriaiaatory  poUciae.  Both 

ichoolf  arguad  that  tha  IBS  lacked  tha  iagal  authority  to  lapoaa  tha  nondiecriaia^ 

atlon  condition  on  thair  tux  exeaption.'  Both  arguad  aa  wall  that  avan  if  tha  IRS 

had  tha  authority,  tha)  w«n  conetltutiaally  axaapt  froa  ita  application  bacauaa 

thair  rectal  dlscriaination  was  aandeted  by  thair  interpretation  of  tha  Bible- 

Tha  V.S.  Court  of  Aopeale  for  tha  Fourth  Circuit  uphald  IRS'  iagal  authority  to 

mpoee  tha  condition  of  racial  aondiscriainetion  and  tha  application  of  tha  con- 

16/ 

dition  to  religioue  schools.""    It  It  thla  daciaion  that  tha  Supraaa  Court  af- 
firaad  on  appeal  upholding  tha  IRS  policy  in  every  raspact. 


15/  Consolidated  with  thla  caaa  i.  Allan  v.  Wright,  656  F.2d  820  (D.C. 
Cir  .1981),  cert,  gr.  103  S.  Ct.  310J  (15877  (DocT^tffo.  81-757). 

16/  See  Bob  Jones  Unlverelty  ».  United  Stetaa  468  F.  Supp  .  890  (D.S.C  1978). 
reveled  639  F.td         (»th  <!lr.  1980)  and  ColgrtW  ^^fTV^Hy^Utn' 
'Jnlted  gestae.  436  P.  Supp.  131*  (E-0-  H.C.  1977),  aTF?  b*«  r.«  o/0  (4th 

Cir-  1981). 
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In  It.  decielon,  eh.  Suproa*  Court  Mld  thnt  eha  UU5  properly  r..d  loto  No- 
tion 501(c)(3)  of  ch«  UK  ood.  eh.  co»»n  i.w  ...nin,  0f  th.  tlfm  .cll,rlt.bl..> 
that  It,  "th.t  .0  ln.tltutloo  ...king  UMmyt  .t.tu.  wtMm  .  public  pur- 
po..  .od  oot  b.  contrary  to  ••t.bli.hod  public  policy" t 

Hi.tory  buttreeaa.  logic  to  uki  clear  that,  to 

Ml^'JTff1!?  H?*"  5  ,01<c)<3>-  «  institu- 
tion aunt  fall  within  a  cotogory  apaclflad  In 
that  aactlon  and  au.t  doaonotrebly  aerve  and  bo 
in  hanuoy  with  tha  public  lntaraat .   Tha  i„atl- 
tutton  a  purpoaa  au.t  not  ba  ao  at  odd.  with  tha 
cojmoo  coaaunlty  cooaclaoca  ..  to  und.ralo.  .oy 

S  s  cbt?'."t2^'ht  othwl-  * 

Th.  court.  h.d  routinely  .cc.pt.d  .uch  .  qualification  on  tha  n.anin,  of  th.  tarn 
ch.rlt.bla",  th.  Supr«.  Court  ..id,  .nd  Coogr...  -.nif.t.d  .  .til.r  intent 
"hen  It  .oact.d  and  ra-.nactad  tha  tax  oxo.ptlon  prorlaiooe. 

Th.  Court  c.utlon.d  th.t  „  deter.ln.tloo  that  a  glvao  ln.tltutlon  1.  not 
ch.rlt.bla  in  th.  con*>n  i.w  IMN  "'.hould  b.  ,.d.  only  wh.r.  thar.  c.n  be  no 
doubt  thet  th.  .ctlvlty  lovolvod  1.  contr.ry  to  .  fund«.nt.l  public  policy  ■  Th. 
-jorlty  opinion  cited  d.cl.lon.  by  th.  judlcl.l  brooch  .nd  co.pian.ot.ry  ec- 
tlon.  by  Congre..  .„d  th.  Executive  Br.nch  n.klog  cl..r  that  r.cl.l  nondtecrlln.- 
tloo  lo  Hucitlo.  1.  .uch  .  fund.wntel  policy,    civan  IRS'  broad  authority  to 
intarpr.t  th.  tax  law.  .nd  th.  "fir.  public  policy  on  r.cl.l  dlwrl.ln.tloo-. 
•ccordlng  to  th.  Court,  th.  OS  prop.riy  conclud.d  th.t  a  prlv.te  .chool  that 
dtacrlalnataa  l.  not  "ch.rlt.bl.-  within  th.  Mailing  of  th.  tax  cod*. 

Moraov.r,  tha  Supr.n.  Court  polntad  out  that  Congraa.  dallbarata)  «c- 
quleocad  In  IRS '  conatrur.tlon  of  th.  at.tute  .ubt.qu.ot  to  1970.    Bl.'i  w.-* 
lntroducd  oo  tha  .at tar,  "axhauatl.a"  haarlnga  war.  hald,  Coogr...  rap.at.dly 
..ended  S.ctlon  501  of  th.  tan  coda— but  it  did  not  altar  IKS'  ruling  regard- 
ing tha  tas-eu.pt  atatua  of  racially  dlacrl.lnatory  private  achoole.  Even 
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•or*  algnifleant  was  that  Congress  io  1976  aaended  tha  tax  coda  to  deny  tax- 
ex.apt  .catus  to  private  cluba  that  discriminate  and  In  ao  doing  explicitly 
relied  on  tha  standard  that  "iiacrlaiaation  on  account  of  race  la  inconelscent 
with  an  sjfccacional  lnatitution'e  tax  exempt  Statue." 

On  tha  religious  liberty  lsaue,  tha  Supreae  Court  simply  aaoertad  that  tha 
governmental  tntataat  outwaighad  tha  burden  pUcad  on  tha  schools'  fraa  axatciaa 
of  religion  and  that  no  lata  tasttictiva  means  wata  available  to  vindicata  that 
Interest  i 

.  .  .  tha  government  haa  a  fundamental,  ovarrldlng 
lntnrast  In  sradieatlng  racial  discrimination  In 
aducatlon— discrimination  that  prevailed,  with  of- 
ficial approval,  for  tha  firat  163  yaara  of  tha 
Nation's  history.    That  government  tntaraat  sub- 
stantially jputvaighe  whatever  busman  denial  of  tax 

.  banaflta  pla^aa^on^patltionara'Jbarciaa  of  thair 

'  rallgioua  ballafa.    103  S.  2035. 

Justice  Pou.ll  concurred  m  the  Court 'e  decision  but  on  ths  narrower  basis 
-.hat  Congress  had  acqul.sc.d  In.  and  thus  ratified  by  Implication,  IKS'  con.cruc- 
-.loa  of  the  statute  subsequent  to  1970.    Justice  Rehnquist  dlsssnted. 

Currently,  tnarefora  .  tha  tax  exemption  of  private  schools  Is  subject  to  a 
condition  of  racial  nondiscrimination.    For  zosc  of  the  nation  tha  standards  u.ad 
to  enforce  that  condition  are  thoaa  articulated  by  the  IRS  la  regulations  ls.u.d  „ 
it,  19n-H75-tha:  •  school  formally  sdopt  a  policy  of  racial  nondlscrlain.tlon . 
chat  It  publicize  that  policy  in  the  coasunicy  It  s.rv.s .  and  that  It  certify 
annually  to  tha  IRS  that  It  adharee  to  that  policy. 

The  question  pertinent  to  the  analysis  In  thl.  report  1.  whether  the  Court', 
decision  in  tha  Bob  Jona.  University  and  GoldrtOCO  Christian  Schools,  Inc.  «.... 
>ugr>.         any  rrlevanc.  with  r..p.ct  to  tha  potaotial  impact  of  tha  ERA  on  pri- 
vate Single  sex  educational  Institution.,  e.g.  Ill  =hey  be  able  to  contlnu.  to 
.„,«,  .  t«x-a*«,pt  status.  If  io  fact  they  already  hav.  such  a  benefit? 
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Jeremy  A.  Rebkin,  Assistant  Professor  pf  Government  st  Cornell  Univarelty, 
taetified  before  the  Senate  Judiciary  Subcommittee  on  the  Constitution  that  ha 
ballavad  tha  ERA  would ^maka  oppoaltlon  to  sax  dlecrldnatlon  a  natter  of  'funda- 
mental public  policy. Ha  specifically  stated! 

-.Following  the  Court  a  ruling  In  Bob  Jones,  than,  lc 
saeoa  inaacapebla  thee  all  alngle-ssx  Institutions  must  be 
denied  tax  exempt  lone.    Thue  the  E.F.A.  would  not  only  make 
all-women  colleges  ineligible  for  tax  execptlona,  but  also 
Catholic  ssmlnarlee,  for  exaapla-unless  they  admit  womsn 
for  training  to  the  prleechood. 

Indeed    admitting  appllcente  of  both  ssxee  would  not  be 
sufficient,  eccordlng  to  the  bob  Jonas  ruling,  unlaee  the 
tnotitution  Is  oblivious  to  gender  in  all  lea  ectivitlee.. . 

Testimony  of  Jsreay  Rebkln 

Before  Senate  Judiciary  Subcommittee 
on  the  Constitution,  supra,  at  4-5. 

The  Supreme  Court's  holdings  in  the  tfOb_Jpnea  University  end  Coldstoro 

^li'^jISLichj^Jj^^Inc.  ceses  cen  be  dlatlngvilshad  from  the  Issue  of  whether 

the  ERA  would  have  an  ..Impact  on  private  single  sax  educational  Institutions . 


\]t  A  contrary  v^w  is  implied  in  ThjftJupreme^Court^  1982  Term.  97  herverd 
L.  Rev.  70.  261-219  (Novamber  1983).    Specif lcelly /"this  diecuVelon  noted  that 

In  relying  on  e  public  policy  requirement  specific 
to  oection  501(c)(3),  tha  Court  mada  clear  tret  Its 
Holding  contemplated  no  generalized  right  or  duty  of 
the  IRS— or  eny  other  agency— to  determine  or  impla- 
rent  public  policy.    Consonant  with  the  Court  s  cur- 
rent retreet  from  epplying  constitutional  principles 
in  mettera  of  racial  dlacrlmlnatlon ,  tha_opljiion 
avoided  any  mention  of  tha  constitutional,  dimension 
Pi„P.oUcles_  egalnat  dlacrlmlnatlon  in  education"! 

Id.  at  pp".  261-262.    (Footnote  citations 
omitted.)    (Emphesla  added). 

This  cocoentatoi  believed  thel  tha  main  reason  for  tha  Bob  Jonas  University  opin- 
ion's apperent  weekness  was    the  Court's  failure  to  acknowledge  that  In  eny  ceaa 
involving  more  than  a  mechenical  rendition  of  a  statute,  the  Court's  interpre- 
tive role  is  not  wholly  disjunct  from  lta  rola  as  tha  guardian  of  tha  Constitu- 
tion.'    id.  at  p.  266.    This  falling  lad  tha  author  to  view  tha  holding  In  gob 
Jones  I'nlversltv  es  shedding    little  light  on  the  prospects  for  future,  oore 
difficult  caaas  involving  relations  between  tha  government  and  diacriralnatory 
private  institutions."     Id.  at  269. 
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r  tfit  */f  Ail.  TMesa  cases  involved  the  Court'  S  interoret  At  Ion  of  a  seituct, 
-,oc  it  a  tcaiCiCaClonai  provl&lun.    Not  only  4ii  :neae  two  cases  repreient  the 
,uprasi  Zourt'i  statutory  interpretation  of  the  ttx  code,  hut  alio  the  type  of 
discriaination  aC  issue  was  race  and  not  gender-based  diacrlainatiou .  TSt 
5upreae  Court  aay  hava  a  different  etandard  In  a  lad  concerning  gandar ,  and  alto, 
with  raapecc  ro  tha  tax  coda  situation  ,  Congree*  could  alvays  Amend  the  coda 
%o  clarify  cna  naCura  of  tha  " fundjaantal  public  policy"  against  sex  discrimin- 
ation.   After  all,  the  Suprtae  Court  was  not  articulating  conit  1  tut  tonal  stand- 
ards whan  It  decided  tha  Bob  Jones  University  and  Goldaboro  Chrlitlan  Schools, 


1  nc .  uiu. 

Anotnar  factor  to  consider  when  trying  to  distinguish  these  *\r  .ace  ilscrln- 
ination  cases  Iron  tha  EPA  prlvata  single  sax  educational  institution  issue  is 
the  crucial  role  that  the  particular  facts  play  in  each  situation*     It  would  be 
critical  to  review  the  historical  background  concerning  the  founding  of  tha  in- 
scitutian,  tha  policies  it  has  practiced  ov>r  tha  y«ars,  and  the  announced  pur- 
poses of  i:s  progros  .     Courts  have  to  assess  such  facts  in  order  to  ascertain 
-htcner  :he   Insritution  is  violating  the  Consti:ut  ion ,  be  it  the  *"ourte*»nch 
Amendment  _-r  the  proposed  ERA  should  it  become  ratified* 


The  Supreme  Court  Review,  19  2  Tera.  97  Harv.  L.  tev  .  7-1,  261-7.69 
November  .983  ;  (Sea  infra,  f.n.  1/ ) .  Cf .  Cover,  The  Supreme  Court  Review  1982 
Terr- Foreword:  'jO>PS  and  Narrative,  97  Harv.  L.  Rev.  60-68  (November  1983  ) 
r arguing  that  la  Bob  Janee  University  the  schools'  first  amendment  Interests  in 
free  exercise  of  religion  were  weighty  enough  to  neces  tate  identifying  a  con- 
stitutional principle  ro  support  tha  Court'  «i  ruling). 
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«.c.ntl,  th.  Supr...  court  .|r..d  t0  r.vlt,  *».«...,.«.  v.  Unlt.d  St.t„ 
i.^..  Doc^c  No.  83-72*  (52  U.S.t.W.  3497  (J.nu.rv  l0>  lMt))  and  ~  th- 
,,..tlo0  prlv.t.  Mab.r,hlp  |roup$  th<c         wich       pu(jiic  ^ 

co«„u«ci.o.i  n.,.  to  -i.cn.,™.  on  tht        of      ln  th.ir  choic§  ef 

o.^r..    Thl.  c...  if  oo  .pp..!  by  th.  St*M  .f  Mlnn.aoc.  ■    Th.  U.S.  Court  of 

APP..1.  for  th.  eighth  Circuit  pr„lo«.iy  M  b.rr(d        ^  Qf 

fro,  tartU,  lt.  Hua.„  S1,ht.  Act  E0  ^        JwMi  ^  tcctpe  ^  m 

ftUl  a.ah.r..  th.  CM.  f.ctu.ny  tnyol  ttuatton  of 

«lon  Ly  th.  .U^.  Jayc8M  of8.olmloo        >o    MinM  i ^     ^     ^  ^ 
««•  -  prohlblt  Ehi  ilngl.  .„  awb.rihlp  poUcy  oq        ^   h>  ^ 
Vt.  club         pubUc  lBV0lv.Mnt>  a  w5MneiM     ^  ^ 

CM  Court  .„„  d.cld.  wh.th.r  £hi  Mtnntsott  i-w>  whuh  ^^^^  ^  dUcriainttio ' 

or  puc  of  ^bUc  mMtUm.t      ^..^  vtfut  m  tppUfd  ^  tN 
Myc...    If  th.  Supr.M  Court  tgrMi  tfish  circuic  j  ^ rt ^  ^ 

th.t  th.  *lo„..ot.  u.  d0M  not  .d.qtt-tfly  def tne        ^  of  orgtniMtteni  cQ 
*«c*  ,t  .ppn...  theo  lt  M,  .vold  the  bro#dtr  conitUuttoMi  quMtton  Qf  ^ 

«b.r.  of  pr,v.t.  ort«l»eio..  hov.  .  co„.tlt«tion.lly  prot.ct.d  -frM-0.  of 
...ocl.tlon-  th,,  outw.igh.  eh.  „„..,  lnett„e  ln  torblddlng  dl,crlalMtloni 
Howv.r.  tf  to.  Court  do..  r..ch  chat  qu„el00(  th,B  eM         cQuid  ^  f  f 

-ching  ^paction.  „t.ndl„g  b.yond  .„  dlicrloln.tton  co  rtc,  ethntc 

di.crlatn.tloo.    U  oddltlon,  .hould  th.  Court  r„olv.  thte  que.tlon(  ^  consCi_ 
v  p.mu.ibl.  ..toot  of  th.  gov.rna.nt..  r.gul.Uoo  with  r..p.ct  to 

n.nd.U„8  nondl.crl.l„.tlo„  In  th.  priWt.  ..ctor  would  ho  cl.rlfi.d.    Such  . 

ruling  would  nor  b.  Sddr...lQg  th.  prlv.c.  KLagU  ,„  „duc.tloMl  ln.tltueloo 
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situatiou  eapUciUy  but  would  instead  be  defining  the  Unit  a  concerning  gov- 
ernment sctlon  to  etifor  e  noodi ecriainatlon  respecting  privets  organizations . 
The  Elgntn  Clrculr  decision  had  stated  that  the  State  of  Minnesota's  Interest 
tn  forbidding  dl serialisation  on  the  beele  oi  sex  "la  placee  of  public  accooaao- 
^atlon"  was  no:  strong  enough  In  the  circumstances  of  ths  cess  to  bs  considered 

cupelling-  so  as  to  override  this  Pint  taeudmeot  right.    Potted  States 
Uyeeee  v.  McClarg,  709  r.ld  1560,  1561  C8th  Ctr.  1933).    The  court  also  ruled 
that  the  inatu  lav  was  unconstitutionally  vague.    However,  the  court  did  sake 
It  z)z*r  that  it  wis  not  saying  chat  nr  state  law  could  be  urltttri  to  redress 
'hii  w  i  id   ^     i.-ngovBrnm«n:al'  discrimination,     lid.    The  iaplication  in  the 
<ipi;c  r-i,in^  v/  r.he  "ighch  Circuit  Lj  that  the  organisation  night  be  guilty  of 
'lonvovmfflfiiu.  '  <\  iscr iaiaacion  and  that  in  appropriately  written  stace  statute 
ni^hr  overturn  *:h#  aen-oaly  policy.    lz  reoaine  to  ba  seen  bow  the  Supreae  Court 
:<t  ^oing  to  -lee  Ida  'ho  Issue,  1/  in  fact  l:  reaches  r.hi  constitutional  question 

it  a  L  L  . 

The  nher  lurrpntly  pending  oefare  :he  Supreme  Court  which  may  affec: 

:  ■■■arprerat'.on  at  :he  potential  iapact  of  ".he         on  priva-e  single  sex 
*d  icatirmai   tn.nt  i  tut  ions  t'  \»g«P  v.  bright  ,  Docket  Ho.  31-970.     It  is  consoli- 
dated vi:h  Allen  v.  Wright  .  Docket  Ho.  Bl-'57.     These  cases  focus  on  the  question 
of  standing  to  bring  rertaln  types  of  civil  rights  canes.    They  follow  on  the 
heel-  of  ins  Sob  Jones  University  and  Goldsboro  Christian  Schools,  Inc.  cases, 
and  their  significance  rests  primarily  in  clarifying  procedural  queetione. 

T^o  issue  in  Regan  v.  Wright  and  Alien  v.  bright  is  whether  federel  courts 
za1  hear  nulls  brought:  by  :/i*p*yer«  r.gJinst  '.he  rreasury  Department  concerning 
:;.!  enfor-esftn:  if  t.ie  gsveraaent ' i  pfonibltion  af  ca*-exetfipt  starua  for 
pr'/ef.e  nr-cn  s  '-.at  discriminate  on  me  ^ests  o:  -ace.    the  burr's  car'.icr 
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holding  in  th.  Bob  Jon..  Unlv.r.lCT  e...  ro«Xd  le..  It.  .ignlf ic.nc.  If  „0  on. 
could  go  into  court  to  In.ur.  ch.C  th.  gov.rnwnc  i.  .nfordn,  lt.  poUey.  How 
th.  court  ulci..t.ly  d.cid..  th...  two  e....  involving  eh.  .e.ndln,  to  ,u. 
,»..Clo»  «U         cUrlty  eh.  Mtt.r  of  wh-thtf  u  loundi  m  ^  to 

v.r,  n.rrov  cooc.pc  of  .cadi*.  »  .rcieul.c.d  in  1976  ln  th.  ^  v< 
KonCuchy  W.lf.r.  gijht.  Or«.nlmlon  cm,  .upr.. 

«Ui£  v.  WriUht  .„d  MXjn  v.  wjt^,  orl,ln.ud  ln  „76  wh#n 

p.r..t.  of  t-.ncv-flv.  bl.ck  .cool  chtldr.n  ln  ,utM  £Utd  §uit  e 

th.  Tr...ury  O.p.rc.nc  in  f.d.r.l  dl.erlct  court  ln  ^  o£ 
Th.,  cl.i-.d  th.v  r.pe....^  .  cl...  o£  Mv-rtl  -llUon  ^  wd      ^  ^ 
ch.  («•  ,.nn.r  of  .nforcln,  lti  „.ln.t  ^  ^  f-f  ^  ^  ^ 

dl.cri.l„.t.  on  th.  b..l.  0f  r.c.  „„.  ln.d.qu.e..  m.  Uw>ttle  orlflMUy  Mu|ht 

th.  l.po.ltlon  of  .  pr..u.ptloo  of  guilt  .t.nd.rd  for  Judging  vh.Ch.r  3,500  t.rg.t 
echool.  .houu  h.we  t„  ,XMptloa,  BUh.r  dtnl.d  of  rtw>kwl    ^  duertct 

.ll«i»..d  th.  .uit  ,„d  la  r..cnl0,  th.t  d.t.r.in.tion  r.li.d  on  th.  Supr«. 

Court',  ruling  in  u.t.rn  MnCudtr  w.lf.r.  .i,,...  ^   >upr..  ^ 

WriSht  v.  Maier,  480  p.  Supp.  7Q0  (D.D.C.  l979)<    Qn  towwi        ^ ^ 

':ourt  of  APP..l,  ,or  tn.  D.c<  ctrcult  re7,r,edi  ^  p  8M 

(1981).  tt  did  .cknoul.dg.  th.t  th.  E.dt.rn  K.ntucky  tUlf«r.  Ri,ht.  Qr„al». 
tion  dec i, ion  left  th.  door  b.r.iy  ,j.r  for  third  prtv  ch.li.ng..."  u.  .t 
128.  Ho-ev.r.  th«  court  of  .pp..!.  did  point  to  .  ..rt..  of  r.c.  di.cri.in.- 
tloo  cae.  to  uhich  ,  h,  Supr...  Court  "r.eo,nl«.d  ch.  right  of  bl.ck  cltlr.n. 
to  tn.l.c  th.t  their  gov.rn..Pt  rtl„  cl..r'  of  .tding  .chool.  ln  t„.lr  COffl. 
-unite.  th.c  pcccic.  r.c.  di.crialn.tlon."    Id.  .t  B12.    Th...  c...  cited 
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by  che  appeal »  court  to  support  its  holding  that  chtrt  was  atandlng  included  Co  it 
v.  qrHQ,  -04  *:  .S .  99?  ( 1971) ,  af  t  lg  aea.  Green  v.  Cooaally ,  330  P.  Supp.  1150 
(3.D.C);  Norvcod  v.  Hajrlaon,  4 13  U.S.  455  ( i973> ;  and  Cllaore  v.  City  of 
iontgoae ry,  *IJ  U.S.  556  (  1974  ). 

In  che  Federal  "overwi*nt>  brief  currently  before  the  Supreme  Court  In 
Segan  v.  Wright ,  che  Solicitor  General  lnslats  chat        court  of  appeal*  decision 
squarely  contradicts  the  principle  eotabllahed  in  the  Eastern  Kentucky  Welfare 
•lights  case  and  specifically  asks  the  Court  to  clarify  en*  uncertainty  created 
ay  :he  appeals  court  ruling  concerning  the  law  of  atandlng.    The  government' a 
irl,f  characterized  che  parents  of  :he  black  school  children  aa  "aere  disappointed 
-oservers  of  :ne  governmental  process"  who  are  no  more  injured  then  ocher  cicizena 
dv  cne  government's  policies. 

Brief v  filed  on  behalf  of  :he  parents  called  the  governaent'a  position 
*jndame>  ally  erroneous'*  and  asked  the  Supreme  Court  instead  to  look  to  lta  own 
Jeclslon  in  Mo r wood       Harrison .  supra  ,  for  proper  guidance.    It  remains  to  be 
ae«n  tow  trie  Supreme  Court  is  going  to  resolve  this  dilemma  regarding  che  stand- 
L?.a  of  :nird  parcirs  to  sue  tne  government  regarding  enforcement  of  the  govern- 
ment ' s  pronlaltloQ  of  "fax-exempt  atatua  for  private  schools  engaging  in  racial 
ii  scr talna:ion  .     How  :he  Court  decides  chis  matter  in  the  race  context,  and 
whether  it  alters  che  very  narrow  interpretation  set  forth  in  its  1976 
4er.i*ion  io  Eastern  Kentucky  Welfare  Rights  Organisation  will  probably  be  re- 
vealed when  che  Court  rulea  in  Rafsn  v.  Wright  thia  tens.    The  holding  in  chat 
rase  will  be  significant  as  well  for  guiding  an  analvaia  regarding  the  potential 
l.apact        rhe  proposed  ERA  on  private  siuflle  sex  educational  lnetltutlona . 
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Thl.  p.p.r  h..  dl.cuw.d  th.  probl..  conc.ruln,  th.  pot.ntl.l  lBp.et  of  th. 
propel  ERA  on  prlv.„  .i„,l.  .„  ^ue.elcnil  la.tltutlon..  ^  ^ 

era.  ttai  h.v.  „nt.r  ,round  ^  ^  ^  ^ 

.lt.r  th.lr  .d.i..lon.  pollci..  .nd  oth.r  of  th.  -uc.elottal  {h,y 

off.r  .tud.nt..    ta  .ddltloa.  Cvo  other  i..u..  h.„  ^  ^  ^  ^  ^ 
««  pollcl...    {l)  „„.t„.r  th#  ^  „„„  c.ui.  prlvtt§  iinju    n  ichooi!   ^  ^ 
»  f.d.r.l  fund.  to  lo..  th.lr  t„.Ma.pe  ie.t|1.  ^..^  ,f  ^  ^ 

•njoy  .uc„  .  benefit);  .nd  (2)  wh.th.r  eh.  ^  ^  ^ 

-ho  contribute  to  th,-  tM-„..pe  prl„.e.  ,lnfl.  w  BdttMtloMl  lMeUtttloMt  ' 
to  conttnu.  to  t.k.  t„  drfuctlon.  for  th.lr  r..p.ctiv.  contribution..  Thl.  p.p.r 
be..n  by  .u-erlrlng  th.  v.rlou.  view.  „pr....d  by  ^  ^  ^  ^ 
subject . 

Th.  l.g.l  problem  pr.-nt.d  1.  ectu.lly  auit.  C0Bpl„.    to  lB,ly>1>  q|  ^ 

however,  do..  br..k  down  f.irly  eonw.nl.nel7  into  two  p.rt..  (1)  „h«h.r  .t.t. 
.ctlon-  1.  present,  tnu.  brtnslng  th.  entuy  ^  >c  ^  ^        ^  ^  ^ 

whether  CUp.y.r  .ult.  cln  oe  brou,ht  fh,  gov.rnMnt  Cq  ^  ^ 

-ent  to  h.lt  .ny  pr.ctlc.  which  „.y  b.  involving  tt  lndi  ..ctly  ln  .nCour.,lng  th. 
dt.crlaio.tory  pr.ctlc.  of  th.  nongov.rn.ent.1  educ.tion.1  lootltutlon,  ..g. 
funding,  tax  eeeraptlon.,  etc. 

The  leg.l  .ffect  of  the  ERA  1.  conftn.d  to  ~.t.t.  .ctlon",  ..  m  th.  C.  of 
th.  Pourtewth  .nd  Fifth  Awnd-nc.    "St.t.  .ctlon'  r.Ut..  to  th.  rutur.  .nd 
degree  0f  govrnaent  Involvwept  la  c.rt.ln  .ctlvltl...  ..g.  priv.t.  .ctlvltl... 
Ou,  re...rch  .nd  ra.dlng  0f  th.  r.l.v.nt  c...  In  th.  .re.  h.o  l.d  „.  r.o  conclud. 
nhet  v.rlou.  form,  of  gov.rtm.nt  .Id,  ..g.  gr.nt.,  t«  .x.-ptlon.,  .tud.nt  ...l.t.nc, 
would  probtbty  uor.  b.  eufHcl.nt  to  cloth,  th.  prlv.te  .Ingl.  ,„  .chool       .  et.t. 
■error-  for  purpo...  of  the  Fourteenth  Aawda.nt .  By  .e.logy,  th.  tmmm  eonclu.lon 
would  probably  be  true  for  th.  propoeed  ERA- 
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With  respect  ro  eh«  other  side  of  tht  protolea,  unrelated  to  tht  Issue  of 
'id:*  10:100'  but  directly  concerned  with  suits  against  tht  goveraotnt  to 
enjoin  tht  goveraatnt  froa  continuing  a  policy  chat  fosters  dlscriaination ,  tht 
lnut  it  whether  tho  state's  activities  violate  constitutional  etandarde  of 
jovernaental  conduct.    Tht  problem  it  basically  ont  of  whtthtr  tht  government 
should  bt  permitted  to  continut  to  "encourage"  tht  txltttnct  of  t  discriaina- 
:3rv  practice.    Soae  of  our  rtatarch  indicatee  that  tt  aay  bt  conceivable  that 
should  tht  ERA  be  ratified,  privately  sponsored  schools  which  tltct  to  adhere 
to  a  single  eex  policy  aay  havt  to  do  to  at  tht  prict  of  goveraoental  support. 
TSere  it  soae  authorir?  for  tht  idea  that  tht  government  woul.  bt  prohibited 
froa  sustaining,  through  tht  private  educational  tntity,  diacriaination  which 
it  could  not  precti<e  directly.    Tht  result  flowing  from  thia  principle  la  that 
such  an  institution's  eligibility  for  government  grants  tad  subsidise,  for  tax- 
exempt  status,  and  tht  advsncaga  of  receiving  «ontributiona  tax-deductible  to 
:ne  donor  wouid  Likely  Dt  lost-    This  conclusion  can  bt  derived  froa  the  Norwood 

•U>we"*r.  "-he  question  of  standing  surrounds  the  *i tuition., where  the  govern- 
nent  *i  tht  defendant  and  the  plaintiff  is  a  party,  e.g.  a  taxpayer,  trying  to 
,njcin  :he  government  froa  agisting  a  private  educational  institution  which  Is 
,arrvlng  out  a  diicr:alaitory  policy.    Having    standing"  to  bring  suit  is  criti- 
cal co  setting  inr      ourr .    Tht  Supreot  Court',  rulings  respecting  the  "standing" 

issue  are  not  eomplacaly  clear.  Thtre  is  a  divergence  in  the  Supreae  Court's 
prtcedent  with  respect  to  the  law  of  standing.    On  the  one  hand,  Chart  la  tht 

Courts  197*  ruAing  in  S liagn  v .  Astern  KentucW  Welfare  Rights  OrganlMMon, 
iiEra.    Tt  surest,  tnat  litigation-  concerning  tax  liability  is  a  matter  between 

....  rizpayer         IRS.  «nd  thore  i.  very  little  rooa  left  for  third  party  challenges. 
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ThU  casa  cetsblishsd  vary  strlagsnt  stsndlog  requirement*  as  wall  •■  setting 
forth  vary  difficult  criteri.  for  •  plaiotiff  to  sstlsfy  in  ord.r  to  provs  hii 
or  bar  c«M.    Tha  haavy  burden  lmpossd  on  ■  plaintiff  a*  a  mult  of  thin  de- 
cision iodlcataa  that  if  tha  ERA  ehould  ba  ratifiad.  It  would  probably  ba 
fairly  difficult  tor  an  individual  to  successfully  challenge  tha  govarmant 
so  aa  to  compel  it  to  daprlva  privata  institutions ,  ,«h  a.  privata  sing la  ,„ 
schools,  from  anjoying  .  taa-aa.pt  .tatisa  .imply  b.cau..  thay  do  not  adult 
both  sextn. 

WhU,  L"t,rn  *«"ucky  W.U.ra  Ri„ht.  Qra.nls.tlnn  Wd  aaka  tha  succeo. 
of  suit,  ag.lnet  tha  govarmant  highly  unlikely,  that.  1.  .noth.r  Una  of  esses 
indicating  that  black  cititen.  hava  .tanding  to  co.pl.lo  agalnat  gov.rnm.nt 
action  allagad  to  give  .id  or  comfort  to  privata  .chool.  practicing  race  die- 
crlmlnatlon,  Craan,  Norwood.  «nd  Gllnora.  .upr«. 

Currently,  pending  b.for.  tha  Suprms.  Court  Is  Rag™  v.  Wright.  ,upr,  which 
«uy  ba  tha  c...  In  which  tha  Court  clarlfia.  tha  law  of  standing  and  tha  rights 
of  third  parties  to  sue  the  government.    Thi.  c.ss  1,  tha  follow-up  to  the 
Courf.  decision  In  bob  )one.  University  and  Gold.boro  where  tha  Court  upheld 
the  IRS  policy  of  either  denying  0r  withdrawing  the  tax-exaspt  statu,  of  private 
e<<  ...itlonal  Institutions  that  discriminate  on  the  basis  of  race,  a  practice 
contrary  to  our  net  loo's  fundamental  public  policy.    The  Bob  Jonas  University 
and  Colds boro  decision,  tun  be  distinguished  from  the  question  0f  the  po.  ntlal 
impact  of  the  ERA  on  private  single  SSI  school,  on  tha  ground  that  these  two 
case.  Involved  race  and  not  sex  d< scrlmln.tlon  and  repra.ant  a  .tatutory  and 
not  a  constitutional  Interpretation  by  tha  Court.    Nevertheless ,  the  pending 
Regsn  v.  Wright  case  is  Important  because  it  should  shed  light  on  the  matter 
of  hr.w  the  (.overmen  t  can  be  made  to  enforc  •  nondiscrimination . 
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another  :«>•  pending  before  the  Supreme  Court  which  may  provld*  ineight  Into 
tr'.a  prooiam  of  cne  potential  impact  of  cha  propoaad  IRA  on  private  single  sex 
schools  in  Uqpar»ptt_:ilf.a  v.  g .S  .  Jeyceta,  supra.    Here,  I*  the  Court  reachea  the 
constitutional  question,  we  aey  heve  e  clearer  understanding  of  whet  the  limits 
are  on  government  regarding  the  prevention  of  nongovernmental  discrimination, 
this  case  apeci?lcaUy  involves  alleged  sex  dlecrlaination  on  the  pare  of  the 
all-sale  Jaycees  organization  and  putt  before  the  Court  the  question  of  whether 
private  aeabersnip  groups  which  deel  with  the  public  have  a  constitutional  right 
to  dijcruainate  on  the  basis  of  sax  in  their  choice  of  members;  however,  the 
.uur:  nay  decide  to  avoid  chis  broader  constitutional  question.    It  could  do  the 
Latter  by  simply  agreeing  with  the  Eighth  Circuit  thet  che  Mlnneeota  Human  Rights 
Act's  prohibition  is  impermissibly  vague  ee  applied  to  the  Jaycees.    It  remains 
to  b«  seen  what  the  Court  will  do.    If  it  does  decide  the  oerits  of  the  question 
v;  whetner  nembers  of  private  orgenizationa  have  a  constitutionally  protected 
'  rreedon  af  association    that  outweighs  the  government's  interest  in  forbidding 
J.:sr.ru:nat  ion ,   its  holding  could  ^ava  far-reaching  implications,  extending  be- 
/ona  sex  ci  scrlminttlon  to  race  as  well  as  ethnic  discriminetion . 

In  oujjnarv,  our  reaeerch  ih'ticatM  that  the  proposed  ERA  would  probably  not  . 
ma**  a  private  single  sex  school,  which  la  tax  exempt ,  sueceptible  to  a  state 
action  challenge.     There  are  court  decisions  supporting  the  position  chat  tax- 
exempt  status  Is  insufficient  government  involvement  to  make  the  school  a  "state 
actor    subject  to  the  fourteenth  Amendment.    By  analogy,  che  same  would  probably 
be  :rue  under  the  ERA.     Furthermore ,  in  light  of  the  Court's  holding  in  "astern 
•>>-,:  yio  welfare  ^ tfihts  Organization,  there  are  obstacles  limiting  the 
iiilir/  or  a  plaintiff  to  1)  establish  standing  to  sue  the  government  and  2) 
;irova  that  "but  ior"  tne  government's  favorable  t*x  treatment,  the  private  in- 
«>•.  i-.it  l'jn  ^«.ud  -tot  be  ending  la  &  discriminatory  practice.    Also,  there  are 
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t-o  poodto,  cm.  h.for.  eh.  Supr„.  court  tW.  e.ra  whlch  M,  prevld<  ^ 
cUrlt,  r..p.cei„8  noc  only  n0tf  f.f  eh.  ,ov.rM.ne  ci0  lntrud-  en  , 

.«t«r  concord,  .n,orc...„e  of  oondl.cri.ia.tlon  prlacipl...  but  .l.o  eh. 
U«  regarding  standing  to  tu*. 

^••^•Ife^i  Attonty 
Aatrlcrt  Lav  Division 
W»rch  6,  1964 
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Stateoent  of  the  U.S.  Coaaiaaion  on  Civil  Righte 
on 

Civil  Rights  Enforcement  In  Education 
June  It,  1903 

Thi  U.S.  Coaaieeion  on  Civil  mgfcte  vieve  with  growing  oonoern 
adalnietration  efforte  to  reduce  Federal  olvil  Mghte  enforceaent  In 
education.    The  Suprene  Court  reoently  repudiated  euoh  efforte  In  Bob 
Jpnea  Unlverelty  v.  U^S.  end  Qoldahnro  Chrlatlan  Schoole  v.  O^S.  Itoerr 
art  indioatione  the  Depertaente  ofttucation  and  Juetloe  atill  eeek  -o 
llalt  longetandlng  equal  aduoatlonal  opportunity  guaxanteea.  Their 
pollolaa,  unlaaa  pronptly  rovereed,  oould  jeopardiie  fundamental  civil 
rlrftta  pratectlcne  under  Title  VI  of  tha  Civil  Ri#te  Act  of  196«,  Tltla 
IX  Qf  tha  Education  Aaeadaenta  of  1972,  Saotion  50i  of  tha  Rehabilitation 
Aot  of  1973,  an<?  tha  Age  Diecriainaticm  Aot  of  1975. 

Tltla  VI,  Section  501,  and  tha  Age  Ittaoriainafcion  Aot  prohibit 
diacriainatlon  on  tha  baala  of  raoa,  oolor,  national  origin,  handicap, 
wid  age  In  all  federally  ee ale ted  prograaa.    Tltla  IX  prohibtta  nax 
dlacrlalnatlon  In  education  prograaa  aeeieted  by  Federal  funda.  Thoae 
lawe  include  apaolflo  Fadaral  enforceaent  requireaenta.    Agenoica  cnuat 
eatabliah  and  enforce  pollolaa  oonalatent  with  the  purpoaea  of  tha  lawa. 
If  raclrlenta  of  Fodrral  funda,  daeplta  all  negotiation  etfo    a,  refuae 
to  ooaply  voluntarily  witl,  civil  rltf>ta  !»«,  agenolee  must  terminate 
funding  or  enforce  their  pcliolea  by  other  aeana,  euch  aa  requeating  the 
Juetloe  DepartBant  to  bring  euit. 


Thu  debate  ftbout  Tltlo  IX  covorogo  nan  Involved  complex,  aoraot  naa 
tr-^ini'il,  Jt  fferoncon  lotworn  legnl  otpor'B.     It,  hovaver,  la  not  . 
bureaucratic  £upr of  war  or  an  acad«fiio  eterciao.    T*ie  bnaic  taoue  ie 
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whether  the  Federal  government  will  continue  requiring  equal  opportunity 
in  the  vast  majority  of  programs  supported  by  taxpayer  dollara  or 
severely  limit  its  ability  to  combat  discrimination.    IMs  is  not  a 
technical  legal  question,  but  a  pressing  matter  of  fundamental  national 
policy  developed  over  more  than  a  quarter  of  a  century.    Chief  Juatice 
Burger  recognised  as  much  when  he  affirmed  broad  Pederal  enforce- 
ment authority  In  Bob  Jones,  aayi^ragial  diacrimination  in  education 
Js_contrary  to  public  policy/1    The  Commission  believes  similar  public 

J^fjLJL™^  efforts  to  eliminate 

Aip_97/^P^naJj^n^>n_o_ther  ba9ea  and  in  other  areaa. 

Itio  Coramimlon,  therefore,  calls  upon  the  Preaident,  aa  it  did  on 
January  6,   to  take  the  steps  necessary  to  ensure  his  administration  will 
stand,  with  its  predecessors,  for  broad  and  effective  civil  rights 
protections*    The  Commission  urges  the  Solicitor  General,  who  will  be 
responsible  for  the  Government's  brief  1  ,  Grove  City,  to  develop  a 
position  based  on  the  full  legislative  history  of  Pederal  civil  rights 
laws  in  education.    Despite  current    tfucation  and  Justice  Department 
preferences,   there  is  convincing  evidence  Congress  intended  Title  IX  ind 
related  lawn  to  prevent  any  Pederal  financial  support  for  discrimination, 
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THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  THE  MILITARY 


TUESDAY,  NOVEMBER^,  1983 


U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 
•  Washington,  DC 

oi?V,o/?ute,7,m,tt??  met'  Pursuant  to  notice,  at  9:45  a.m.,  in  room 
SD-2J*  Dirksen  Senate  Office  Building,  Hon.  Orrin  G  Hatch 
(chairman  of  the  subcommittee)  presiding. 

M^S^um  nat0rS  Thurmond'  Grassley»  DeConcini,  Kennedy,  and 

Staff  present:  Stephen  Markman,  chief  counsel;  Randal)  Rader 

n3£?\,  ^.ar°n  PeC^'  CM  Q,erk:  Dianne  Franke'  clerkJ  and 
Robert  Feidler,  minority  chief  counsel. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  this  marks  the  third  day 
ot  hearings  by  the  Senate  Subcommittee  on  the  Constitution  con- 
cerning the  proposed  equal  rights  constitutional  amendment, 
today,  we  will  again  hear  testimony  on  the  impact  of  the  amend- 
ment on  a  specific  area  of  the  law.  The  subject  for  today's  hearing 
will  be  the  impact  of  the  ERA  upon  military  law  and  policy.  Forth- 
coming hearings  by  the  subcommittee  will  continue  to  focus  upon 
the  real  world  impact  of  the  ERA  in  a  wide  variety  of  public  policy 


As  m  our  earlier  hearings,  we  will  only  lave  a  small  number  of 
witnesses  before  us  today.  And  while  all  responsible  groups  and  or- 
ganizations will  eventually  be  afforded  an  opportunity  to  testify, 
the  Principal  purpose  now  is  to  learn  in  detail  the  changes  that 
will  be  effected  in  law  and  policy  by  the  equal  rights  amendment. 
Mr  go;,  is  to  establish  an  appropriate  and  thorough  legislative 
history.  We  are  attempting  to  do  this  by  allowing  both  proponents 
and  critic  i  to  invite  to  this  panel  the  most  knowledgeable  and  ar- 
ticulate w  tnesses  available. 

I  believe  that  these  hearings  have  proven  and  will  continue  to 
prove  most  valuable  in  building  the  record  on  what  the  proposed 
amendment  means.  If,  after  this  record  is  built,  the  Members  of 
<  ongress  and  the  State  legislatures,  and  the  public  wish  the  ERA 
to  procoed.  I.  lor  ope.  do  not  intend  to  impede  or  obstruct  its  pas- 
sage I  do  want  to  insure,  however,  that,  when  'hose  votes  come  no 
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one  can  say  that  he  or  she  does  not  have  available  a  contemporary 
legislative  history  on  what  changes  the  ERA  will  require  of  society. 

It  is  my  understanding  that  the  House  of  Representatives,  follow- 
ing 4  days  of  hearings,  plans  to  consider  the  ERA  in  subcommittee 
as  early  as  this  Friday.  After  their  opening  2  days  of  hearings,  in 
which  14  out  of  15  witnesses  testified  in  favor  of  the  ERA,  I  am 
pleased  that  they  have  subsequently  allowed  the  opposing  view- 
point at  least  some  additional  opportunity  to  testify.  I  believe  that 
it  is  in  everyone's  interest— especially  the  public  interest—to  make 
clear  what  we  are  doing  when  we  propose  to  amend  the  Constitu- 
tion of  the  United  States.  There  is  no  more  serious  responsibility 
that  we  have  as  Members  of  Congress.  Whatever  one's  perspective 
about  the  ERA,  I  think  that  there  is  an  interest  in  learning  more 
about  its  predicted  impact. 

I  very  much  look  forward  to  your  heam  today.  We  have  two 
outstanding  witnesses  with  us  who  will  enable  this  body  to  better 
understand  the  effects  of  the  equal  rights  amendment.  I  welcome 
both  of  them  here  today.  . 

I  wo'  .ld  also  observe  at  this  point  that  this  subcommittee  recent- 
ly approved  legislation  S.  501  that  would  eliminate  more  than  150 
provisions  of  Federal  law  that  unnecessarily  distinguished  between 
men  and  women.  At  least  50  of  those  provisions  relate  directly  to 

the  the  military.  ....  .  * 

Thus,  whatever  happens  to  the  equal  rights  amendment,  our 
Federal  Code  will  take  less  cognizance  of  the  sex  of  an  individual  if 
S  501  is  approved.  This  matter  is  scheduled  to  be  considered  by  the 
full  Judiciary  Committee  this  Thursday,  and  I  think  it  will  be  of 
interest  to  everybody  concerned.  >. 
Senator  Metzenbaum,  we  will  turn  to  you. 

OPENING  STATKMENT  OF  SENATOR  HOWARD  M.  METZENBAUM 

Senator  Metzenbaum.  Mr.  Chairman,  I  left  the  hearing  on  Judge 
Clark  which  just  opened  this  morning  and  will  have  to  return,  but 
I  came  over  because  I  am  concerned  about  time  elements  with  re- 
spect to  this  matter. 

I  know  the  chairman's  record  tor  fairness  and  I  know  he  wants 
to  have  a  full  and  complete  record,  but  having  said  that,  I  think 
that  the  chairman  would  also  be  equally  fair  in  recognizing  that 
these  hearings  are  being  draf  'ed  out  considerably  while  we  explore 
each  of  t  hese  areas.  , 

In  all  honesty,  my  opinion  is  not  one  vote  will  be  changed  on  tne 
committee  by  reason  of  the  extended  hearings.  Therefore,  it  oc- 
curred to  me  if  the  Chair  wanted  to  make  a  full  and  complete 
record,  he  could  do  that  equally  as  well  by  having  written  state- 
ments submitted  on  or  before  a  certain  date. 

I  feel  very  strongly  that  time  is  of  the  essence,  and  i  wonder  it 
tin-  Chair  could  give  me  some  indication  as  to  when  this  matter 
will  he  disposed  of  and  brought  before  the  full  committee  for  a 
final  determination. 

Senator  Hatch  I  cannot  sav  at  this  point,  although  I  have  said 
that  I  am  not  going  to  obstruct  or  prevent  the  ERA  from  coming  to 
the  full  committee. 
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Senator  Mwknhacm  Mow  long  have  we  I,;,. I  it  mm  in  the  sub 
committee"  Arc  we  in  flu-  suhi  ■ominittee'.' 
Senator  Hatch.  This  is  in  the  subcomittee 

Senator  Mktzknraijm.  How  long  have  we  had  it  in  the  subeom- 
inittee.  Mr.  (hair man? 

Senator  Hatch.  I  think  since  the  beginning  of  the  year  mst  as 
long  as  the  House  has  had  it. 

^  Senator  Mkt/knhacm.  Yes,  hut  the  House  is  now  going  to  act  on 
Senator  Hatch.  That  is  my  understanding 

Senator  Mkt/knhaum  I  wonder  if  the  Chair  would  not  attempt 
to  bring  it  before  the  full  committee  prior  to  our  adjournment  on 
or  before  N  ivember  IS 

Senator  Hatch.  I  do  not  think  we  can.  There  are  a  few  more 
hearings  that  I  want  to  hold  on  this  subject.  I  do  not  see  anv  prob- 
lem with  getting  the  KRA  to  the  floor  should  the  full  committee 
decide  to  do  so. 

So  we  will  do  our  best,  Senator  Metzenbaum. 

Hut  important  issues,  especially  proposed  constitutional  amend 
ments.  deserve  ;«  more  thorough  analysis  than  written  statements 
can  provide  I  hat  is  why  our  committee  system  allows  for  the  ques- 
tioning of  those  who  have  submitted  statements.  Senators  should 
be  able  to  ask  witnesses  to  more  fully  explain  certain  aspects  of 
their  statements,  to  defend  their  conclusions  and  to  otherwise 
assist  the  committee  m  making  a  more  informed  and  balanced  rec- 
ouunendat  ion. 

I  think  ve  have  moved  with  >.  ispsdeh  and  we  intend  to  continue 
to  do  so. 

Senator  Mktzknhai'm.  A  year  is  a  lengthy  time.  Thtre  are  still 
uomeri  literally  millions  of  them  being  discriminated  against  I 
think  that  the  passage  of  KRA  is  on  imperative,  and  I  think  it  is 
doing  less  than  meeting  our  own  responsibilities  if  we  hold  this 
matter  for  a  year  in  subcominit  iee. 

I  know  that  the  chairman  wants  to  be  fair. 

Senator  Hatch,  That  is  right 

Senator  Mkizknmai'M  Hut  I  am  concerned  that  he  may  he  per- 
ceived as  being'  unfair  if  this  matter  goes  beyond  ad|ournment  and 
tin-  lull  committee  is  not  given  an  opportunity  to  vo'ie  on  it  in  thi*- 
session  ol  the  Congress,  and  I  would  stronglv  urge  upon  him  that 
we  really  have  permitted  to  leave  this  subcommittee,  win  .bet  with 
or  without  lavorahh  recommendation,  and  go  to  the  d  II  committee 
so  that  the  full  committee  may  act  and  possibly  even  i»e«  if  to  the 
iloor  before  we  adjourn 

Senato,  Ha r*'H  Well.  [  will  take  the  Senate. 's  w.shes  into  cue 
sideration   Ibis  i  ■;  a  very  important  issue. 

Senator  Mkt/.knhacm  Voh  are  not  a  woman 

Senator  Hatch  I  understand  that.  I  also  understand  that  there 
are  well  informed  women  and  men  on  both  sides  of  this  issue  Both 
will  be  affected  by  the  KRA  '  nfortunatelv.  Congress  has  never 
been  willing  to  teall\  examine  the  arguments  these  women  and 
men  offer  to  support  their  opposing  views. 

'fins  subcommittee  has  the  it  >  pon  ,ibilit>  to  steer  the  discussion 
of  the  KRA  away  from  emotional  appo.ds  in  order  to  address  some 
<•(  the  important  .pa-lions  raised  by    hose  who  wish  to  cue  this 
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issue  the  kind  of  consideration  it  deserves   After  all,  it  is  a  pro- 
posed constitutional  lUMftiidmenf 

Senator  Mkt/KNBAUM.  The  Chair  has  been  the  sponsor  of  certain 
constitutional  amendments,  and  in  those  instances,  the  Chair  did 
not  see  fit  to  urge  upon  the  committees  considering  those  constitu- 
tional amendments  that  there  he  these  lengthy  and  drawn-out 
hearings 

Senator  Hatmi  I  am  not  sure  that  is  accurate.  Per  example,  on 
the  abortion  amendment  we  had  H  days  of  hearings  and  accommo- 
dated nearly  K<)  witnesses.  These  are  important  amendments  that 
deserve  careful  attention.  I  do  not  think  anyone  has  ever  accused 
me  of  delaying  these  matters 

Senator  Mkt/knbai'M  It  is  the  perception  I  am  concerned  about. 

Senator  Hatch.  Then  let  us  perceive  what  is  going  on  the  House. 
I  have  said  from  the  beginning  that  the  extent  of  this  subcommit- 
tee's hearings  will,  in  considerable  measure,  he  determined  by  how 
this  matter  is  treated  there  It  has  become  obvious  that  if  the  ERA 
is  to  receive  full  and  balanced  consideration,  it  will  have  to  be  in 
the  Senate 

We  are  not  dragging  our  feet.  We  are  trying  to  look  at  this  as 
carefullv  as  we  can  within  the  confines  ot  all  our  schedules.  Sena- 
tor, we  will  do  the  best  we  can,  but  I  doubt  seriously  if  it  will  get  to 
the  floor  before  we  go  out  this  year. 

Senator  (Jrasslev 

Senator  (  kassi.ky   Mr.  Chairman,  I  have  no  opening  statement. 

Senator  Hatch  Senator  Pock  wood,  wc  welcome  you  before  our 
committee  Mv  regard  for  you  is  very  high,  not  only  as  an  individ- 
ual hut  as  someone  who  has  spoken  to  these  issues  in  a  very  strong 
ami  articulate  way  We  are  happy  to  take  your  testimony  at  this 
t  irne 

Si  VIKMKYI  OF  HON.  KUlt  PACKWOOD.  A  I  S  SKNATOK  KROM 
TilK  STATU  OF  ORWiON 

Senator  Packwooo.  Mr  Chairman,  thank  you 

Mr  Chairman,  let  me  thank  you  and  the  members  of  this  sub- 
rnmrmttee  for  holding  this  series  of  hearings  on  the  proposed  equal 
rights  amendment  and  for  inviting  me  to  testily  this  morning.  I  am 
extremelv  proud  to  testily  in  support  of  this  amendment,  adding 
n;\  voice  lor  equal  nghts  for  nil  Americans 

Mi   t  hairman  and  Senator  Crasslev,  when  enacted,  the  Cohstitu 
l  inn  m  17^7  and  the  BiP  of  Rights  in  17!M  extended  their  full  pro- 
iretion.-  oniv  lo  white  males  over  2\  who  owned  real  properly  The 
Im-1u>\  ot  expansion  of  liberty  in  this  country  from  that  time  to 
nnv  .  vmtIi  a  lew  exceptions,  has  not  been  the  creation  of  new  liher 
fir     ,n  much  as  the  extension  of  existing  liberties  to  classes  of 
people  previously  uncovered  Blacks,  defendants  in  criminal  trials, 
indigents,  children,  the  insane,  aliens,  and  women.  Sometimes,  the 
intention  was  b\  constitutional  amendment,  like  the  I  1th  amend 
merit    Sometimes  I  lie  extension  was  l>v  court  decision  such  as 
/iron  n  \    I'hr  fi<u:nl  nf  Fjlitrulum  involving  segregation  of  blacks  in 
(.(lur.it  ion.  iiulcnn  v    Wttnnmuht  involving  indigent  defendants, 
:m,|  Mmmtiti  \     I'/  <>nu  involving  defendants'  rights  in  criminal 
tfi.il- 


.Imv.  vi  ih,.  inurl  has  not,  In  (his  day.  extended  full  protection 
t<>  women  If  the  Cant  had.  we  mi^ht  not  he  here  today  arguimj 
trio  equal  rights  amendment 

So  tho  questions  to  ask  ourselves  today  arc  as  follows' 

1  nst,  do  wo  want  women  to  have  equal  rights  in  this  country'  I 
•hit,  yes  For  those  who  think  no.  however,  and  there  are  some 
we  n.  I'd  not  ask  any  other  question* 

Seo.nd.  it,  however,  you  answer,  /es,  if  you  think  that  women 
should  haw  equal  rights,  then  the  next  questions  is  this-  Should 
those  rights  he  guaranteed  at  the  State  or  the  Federal  level'  The 
question,  however,  answers  itself.  You  cannot  have  equal  lights  for 
women  if  those  rights  are  disparate  and  can  vary  from  State  to 
State  II  you  are  going  to  have  equal  rights,  uniform  equal  rights 
throughout  the  Nation,  they  must  he  federally  guaranteed  and  fed- 
erally protected. 

Third,  assuming,  therefore,  that  you  support  equal  rights  for 
women  and  realize  that  such  rights,  il  they  are  to  he  truly  equal 
can  only  he  guaranteed  by  uniform  Federal  action,  then  the  1  ist 
questions  to  ask  are  whether  a  Federal  statute  is  adequate  or 
whether  a  constitutional  amendment  is  necessary. 

Clearly  a  statute  is  inferior  to  a  constitutional  amendment  as  a 
guarantor  of  equal  rights.  A  statute  does  not  rise  to  the  dignity  or 
certainty  o|  the  constitution.  A  statute  -vill  be  reviewed  by  any 
court  with  less  awe  than  is  the  Constitution.  And,  of  course  -i  stat- 
ute ean  he  repealed  by  a  majority  vote  of  Congress  at  any  time 
(  learly.  therefore,  only  a  constitutional  amendment  will  guarantee 
equai  rights  for  women  in  this  country. 

Assuming,  therefore,  that  this  committee  comes  to  the  conclusion 
that  a  believes  we  have  arrived  at  a  time  in  our  history  when 
women  at  last  are  to  he  guaranteed  equal  rights  and  assuming  this 
committee  believes  that  equal  rights  for  women  can  only  be  guar- 
anteed by  Federal  action,  then  all  this  committee  need  do  is  to 
-end  to  the  floor  Senate  Joint  Resolution  10  which  is  before  it. 

Mr.  Chairman.  I  cannot  accept  the  premise  that  we  do  not  need 
an  equal  rights  amendment.  A  Nation  founded  on  the  ideals  of 
Ireedon,  of  opportunity  for  all  of  its  citizens  cannot  continue  to 
deny  equal  it  \  of  rights  to  more  than  50  percent  of  its  population 
!o  say  that  equality  can  he  achieved  through  statute  is  like  saying 
that  the  first  amendment  is  not  needed  to  protect  free  speech 
Kquaht  v  if  a  fundamental  ti^ht.  Its  guarantee  is  constitutional  pro- 
let  I  Inn  ' 

There  cm  he  no  doubt  that  women  -,  roles  in  our  society  have 
charged  dramnt .rally,  especially  in  the  last  decade.  Although  many 
lactor-  have  brought  about  that  rh.-.nge,  the  resultant  effect  on  our 
;"(  M  lv  »■*  ^'nifirant   It  is  estimated  that  soon  nearly  half  of  the 
V.tmn  .  work  lore  will  he  women:  two  wage  earner  families  pre- 
ooo.iiiale.  childbenrinu  is  being  postponed;  divorce  is  on  the  rise- 
("male  headed  households  |,a\e  increased  dramatically.  More  and 
oiere  urn,,,.,,  aie  in  „eaieh  and  in  need  of  the  same  opportunities 
and  rteht-,  available  to  men    and  thev  are  proving  that  ?hev  can 
"•'lain  them   fiiit  Ihe  battle  should  not  have  to  he  so  piecemeal  nor 
"  J1'"'1    lvr,v  -i«'P  lot  ward  diould  not  be  matched  or  annulled 
with  ..  -ten  backward   Victories  should  noj  havr  to  be  won  at  the 
!,t  v«""     'nd  "I  liunatr.m  and  lohhxing   Incursions  into 
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male  hast  ions  should  mil  he  met  by  sneers  mid  contempt.  Al- 
though. Mr  Chairman,  no  law  can  change  attitudes  over  night .the 
law  pYesenllv  does  not  even  give  women  a  fighting  chance.  And,  al- 
though law  cannot  change  attitude  overnight,  it  can  change  ac- 
tions\erv  satin,  and  attitudes  will  often  follow  actions. 

We  need  the  equal  rights  amendment  to  guide  the  courts  in  de- 
riding ca.ses  of  gender  discrimination,  to  focus  the  legislatures  as 
we  fine  tune  implementing  legislation  and  to  signal  to  our  Nation 
and  to  the  world  that  America  will  not  tolerate  second-class  citizen- 
rv  and  is  doing  something  about  it. 

The  equal  rights  amendment  will  clearly  accomplish  several  cru 
rial  objectives.  It  will  strike  down  sex-based  laws  and  regulations 
restraining  women  from  achieving  equality.  Once  the  equal  rights 
amendment  is  passed,  subsequent  laws  and  regulations  will  be 
based  on  a  person's  individual  characteristics  and  abilities.  Only  a 
Federal  equal  rights  amendment  will  ensure  that  these  fundamen- 
tal equalities  are  both  extended  to  the  entire  Nation  and  made  in 
vulnerable  to  executive  or  congressional  action. 

The  need  for  and  the  benefit  of  the  equal  rights  amendment 
should  lie  obvious  to  everyone.  It  is  the  most  powerful  tool  lor  se- 
curing equal  pav  and  equal  opportunity  for  women  in  the  work- 
place It  would'  ensure  that  women  receive  equal  treatment  in 
hiring,  promotions,  salaries,  and  benefits  to  their  male  counter 

,M|nslruetivelv  Stat  |ual  rights  amendments  have  stimulated  ex- 
tensive reform  in  this  area  bv  striking  down  overly  restrictive  '"pro- 
tecti\e"  and  other  sex-sterootvped  labor  laws  that  ierve  only  to 
I, an!  emplovment  opportunities  for  women.  The  e>  perienee  with 
State  equal'  rights  amendments  has  proven  that  a  Federal  equal 
rights  amendment  would  ensure  close  scrutiny  of  jo!)  requirements 
unnecessary  lor  job  performance,  serving  only  lo  deny  v omen 
eoual  access  to  these  positions 

The  equal  rights  amendment  would  strengthen  tl*.  position  ol 
unmet,  seeking  income,  health  and  retirement  protection  by  pro- 
hibiting sex  based  discrimination  in  insurance,  pensions  and  retire 
merit  security  programs  that  involve  government  action.  I  resently, 
insurance  cotnpiinios  justify  higher  premiums  and  lower  pensions 
!,„•  women  bv  using  sex-based  actuarial  statistics.  I  have  argued 
tune  and  again  in  seeking  passage  of  the  Fair  Insurance  Prat- ires 
Net  thai  insurance  rates  and  pen;  ion  premiums  must  he  eased  on 
individual  characteristics    The  equal   rights  amendment  would 

 uch    ousiderati  »n  for  women  in  r;tmg  nil  insurance  and 

pension  standards  touched  by  it.  . 

Si-mficantlv,  the  equal  righh  amendmenl  will  be  henelicial  o 
I  .,„d  hoinemakers  The  equal  rights  amendment  will  help 

,,,,  ,„.„„„„,  ,,,  the  value  of  honemakers  services  \v,lhm  the 
|lM,n(.  The  equal  rights  amendment  will  also  holster  Lie  eft  »rt  to 
.,.,.„,,.  |,.,..d  ;md  economic  rights  for  hoinemaket:.  !>oth  during  the 
,„,„,.,,„.,   .uul  hi  the  event  ..I  divorce  by  guarante.  leg  thai  mar 

i  i  'i  i  .'«,  HA-.cd  a-,  a  legal  partnership 
.  (|lr  (,     .,|  ,.„,(,,,.  imM.„,|„„.|il,  (he  needs,  ahilllies  and  coll 

ml,,,,,,,,,..  ,,|  I.  lau.ih  inemhet.  rathei  lhan  autiqualed  rules 
h.,.,.,1  up,,,,  ev  ..Ie.e  .typ-s.  "-ill  ham  Ihe  ha  T.  loi  la.v^  governing 
.  IhM    np,-'it.  in.il  Mai  piopeif,    and  -.pou  -.d  -Uppe.1 
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J.et  me  take  lh,  lead   ,M  ,(,,.  question  of  todays  hearinL's  -the 

milit.iry    (}uest.on.s  surrounding  the  equal  rights  '»  ,« ,,£„,„ 

■miMct  on  women  and  tho  military  ran  bVst  h a nsv/o S  whh  ho 

s.n.c  emphuHiH  on  individualism  that  buttresses  the  equal  VVhts 

»7  '»«.nt.  Military  positions,  like  other  job  positions  should  be 

•  died  by  the  most  qualified  individuals  available,  and I  mild '  r  as. 

S;;,;,^  s  \»>»U  th..  accurate  assessment  of    b  dut  ^ 

ami  lelevant  qualifications.  J  uul,t!' 

No  constitutional  nmendnie-x  can  possibly  foresee  everv  situ  , 
on  that  may  ar.se  any  mure  ...an  the  framers  foresaw ! EZm 
of  electronic  media  in  drafting  the  first  amendment  or  he  rami 
canons  of  the  Commerce  clause  when  that  clause  was  out  in  Hp 
onstnut.on.  Therefore,  Mr.  Chairman,  I  haw  wlyTfeffiUui  a 

o  nun.  d  the  equal  rights  amendment  is  ratified  as  part  of  our 
(ons  itutmn.  Regardless  of  these,  opponents  will  om£?thirt  the 
tniunl  rights  amendment  is  not  needed.  Instead,  they  blind  hem- 
solyes  to  the  importance  of  this  measure  by  shrouding  it  in  Ztb 
I  n,  oxample.  many  fear  that  the  equal  rights  amendmen^w  I 
o    -el  nnl.tary  commanders .to  assign  women  to  combat  potion 
yen     they  are  not  qualified.  As    have  stated  before,  Mr  Chair 
man.  .he  equal  rights  amendment  will  ensure  that  combat  posi- 
es are  hi  ed  by  only  the  most  qualified  individual  IW 
whether  male  or  female  Another  myth  is  that  the  equa  Ir  As 
amendment  would  worsen  the  situation  in  this  counuT  with  re- 

Z  £ct!^^n  ^du  lht'  "WJ  HKhts  -^nLent  wi  1 
no  alii  ct  the  avadabihty  of  abortions.  This  right  is  already  guar- 
anteed by  other  constitutional  protections  Further,  ma nTfear  that 
>«•  Wil  nghts  amendmeM  w.ll  eliminate  or  force  the  integration 

v         ,        rr,,U>S  a,nd  Isoror,tit's  The  equal  rights  amendment 

:lx  in!!:itdcomp,ou',v  privato  Instituti^ wh-  -  sS5 

Uecmise  of  these  and  other  myths,  opponents  contend  that  sex 
discrimination  should  be  corrected  by  statute,  if  at  all  Mr  Cha  r 

JilTn  ^h  iS'TIV  ,S  T*  PTKh-  U  iK  100  l,mited  ]t  iH  too ' late  t 
w.ll  not  help  the  courts  or  the  country.  Although  we  may  fine-tune 

he  mas  erwork.  the  equal  rights  amendment,  with  legislat  or rom 
>«•  o  time  we  cannot  make  grand  music  with  fine  tuni  g  a  one 
Lqual.tv  o   nghts  ,s  too  precious  to  be  subject  to  shifting  ti- 
ldes and  m  erpretat.on  and  an  occasional  statute  m  ye "rs  "to 
thc^n.Iss1on.  the  fine  ,s  now  lo  ensure  the  principle  for  all  Ameri 

Thank  you.  Mr  Chairman. 

Sonator  Hatch   Tli.-mk  you.  Senator  I'ackvvood.  lor  your  out 
•landing  leMimony  I  appreciate  it. 
Senator  DoConeini.  do  V(,u  have  anv  questions" 
Senator  DKCnw-rNi  Mr.  Chairman.  I  will  have  io  submit  c,ue« 
'""J  "  «  •'•V  ;•»•»•  "-cause  I  have  lo  go  to  a  .<„les  (Cn,  V,. 
...■••ting  for  about  an  hour.  I  want  lo  compliment  the  Senator  from 
Oregon  »o,  expross.ng  his  v.ews  as  he  has.  part  icula,  «v.  as  the  KRA 
unpads  on  the  military.  ' 

There  so  many  volumes  of  information  on  the  KRA  taken 
,mm  -■  both  in  the  Senate  and  the  Mouse,  thai  I  hay!' 


ERIC 


...  ,        I,tt  weekend.  I  have  also  reviewed 

fir  ***** 

is  a  very  bioad  definition.  f      t     ay  j  Want 

Absent  that,  however.  «hr  ™mm  . nao.  .s  n >t  free  to     ^  ^ 

Sallv  and  Joan  and I  Wianne  .^"^J^^but  short  of  that,  he 

1  haV<;  ^TtSTh*  £3?  This  aSment  will  say  to  him,  cap- 

m,.s  ,„  ,,M-k  the  best  pome.  .  ^ardless  of  sex. 

lain,  major  yon  pak  thi  ixjit »  y  .    f  t  the  mi8S10n 

liiis  amendment  .  „n)Und  It  is  coing  to  be 

Senator  1'ac  kwo on.  It  is  th<  tiro .   *        ^mander  that  tried 
ha*.,!  on  individual  charactorlHti^.  and  any  t^mm*     ^  ^  ^ 

In  some  kind  ol  quota  ^"/^Xsk'     characteristics,  ought  to 

s,  ni.pl,.  that  ho  or  she  has  under  then,.  |hu, 
Semdnr l)rt',,N«  tN,  There  :  ^  amendment 

wou d  w%<f  mandate  thai  the  command- 

lis  k:.k  irer  rt* ,  »- 

'''^ilrnirnt'l'  ^  you.  S,  ,r  .Wonein, 

Htt Voo~ud °^:;"Kuan,  e,l  by  the  Cons-Uu 

tmn  ,  ,      ii    *Um  i«\.flnr'il  lundiim  of  abortions? 

Hul  What  would  H  <!<»  t<»  the •  Fid.  r.  J     C.rassley.  I  do  not 

Senator  I'a.kwooo  In  my  udKni    /'ll^;irftjndinR  unless  you 

•         it  would  do  ^'^^'^I'V'Z'.d^      s!    ,st  and  1  am  not 
uodcr  th<'  "uimi>m  phymuil  thai,  kimisiii 

^V^T^  r(,,•(M,,  s,UiT"i 
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undrr  Ihv  riTiMil  Supn»im»  Court  decision  even  the  equal  rights 
amendment  would  have  the  practical  effect  of  compelling  Congress 
to  fund  abortion,  since  the  analysis  falls  so  rigidly  under  the  consti- 
tutional right  to  privacy. 
Senator  Hatch.  .Senator  Ktnnedy? 

Senator  Kknnkiiy.  Thank  you,  Mr.  Chairman.  I  would  like  to 
have  my  opening  statement  included  in  an  appropriate  place  in  the 
record. 

Senator  Hatch.  Withou*  objection  we  will  place  it  in  the  record. 
(Prepared  statement  follows  ) 


I  welcome  this  hearing  on  the  effect  of  the  Equal  Rights  Amendment  on  the  U.S. 
Armed  Forces  Ix-t  me  slate  at  the  outset  that  I  am  both  a  strong  supporter  of  our 
national  defense,  and  a  strong  supporter  of  ERA  And  Mr.  Chairman,  1  would  not 
support  a  Constiti.tionnl  Amendment  that  would  compromise  our  military  readi- 
ness ERA  and  national  defense  are  not  mutually  exclusive;  they  are  mutually  com- 
patible 

A  useful  starting  point  for  the  examination  of  ERA  and  the  military  is  the  basic 
purpose  of  ERA,  which  is  to  guarantee  equality  of  rights  under  the  law  to  men  and 
women  To  those  who  would  exempt  the  military  from  the  application  of  ERA,  1  say 
that  they  miss  the  point  of  the  amendment.  You  can't  accomplish  equality  of  rights 
by  sanctioning  sex  discrimination  in  the  military,  which  employs  more  than  two 
million  American*,  arid  provides  its  soldiers  with  skills  and  benefits  that  last  a  life- 
time So  an  amendment  to  the  ERA  which  excludes  the  military  is  unacceptable. 
Those  who  support  such  an  amendment  are  opponents  of  ERA  and  equal  rights,  not- 
withstanding their  attempts  to  other  wist*  characterize  themselves. 

I^et  us  look  at  the  arguments  made  by  opponents  of  equal  rights  in  support  of  the 
continuation  of  sex  discrimination  in  the  military:  first,  that  the  exclusion  of  women 
from  involuntary  military  service  and  all  combat  positions  is  a  protection  of  women 
which  should  he  retained;  and  second,  that  the  opening  of  all  military  positions  to 
qualified  individuals,  regardless  of  sex,  would  impair  our  military  readiness. 

The  current  quotas  on  female  soldiers  and  combat  exclusions  do  not  protect 
women  from  injury  or  death  in  the  military.  Women  as  nurses  and  other  combat 
support  (HTsnnnel  have  served  in  the  combat  theater  of  every  war  since  World  War 
I  Female  soldiers  in  non -combat  positions  have  been  wounded,  killed,  and  tak<  ,i  us 
prisoner**  in  past  wars  The  Ai  iv  acknowledges  that  undercurrent  Army  policy,  in 
any  future  war.  female  soldiers  will  serve  in  hattlefield  areus,  be  expected  to  defend 
themselves  and  their  units,  and  be  exposed  to  the  same  risks  of  injury,  death,  and 
capture  a .  Ih'ar  nude  counterparts 

\nd  the  current  all-volunteer  force  does  not  protect  women  from  u  future  draft. 
The  Department  of  Defense  has  already.* developed  a  plan  for  a  draft  of  medical  per 
NonnH  that  would  include  men  and  women.  So  the  argument  that  women  currently 
.ire  protected  from  the  realities  of  war  is  simply  inaccurate 

Oppom-ats  of  ERA  who  claim  that  sex  discrimination  in  our  Armed  Forces  is  os 
■enhal  to  our  national  dolenso  at.-  either  seriously  misinformed  or  deliberately  at 
lemptiug  »o  einde  support  for  ERA  by  misrepresenting  its  effects.  ERA  will  require 
c-ndet  neutral  ci  lierm  to  be  used  m  recruiting,  drafting,  and  assigning  military  per 
-lorinel  ERA  lmII  not  r  sjairo  that  anvone.  male  m  female,  be  assigned  to  a  position 
in  the  rnilit;ir\  fm  nhieh  he  or  sh  *  is  not  qualified.  Pndor  ERA,  military  readiness 
v<  ill  1 1 »nt if i ur  lo  be  tin-  pm amount  root  ern  of  our  Armed  Forces 

I  hop.  \\\,\\  k\c  pat  !o  re.T  todav  once-  and  for  .'ill,  t fie  specious  claims  co  neni 
on:  V.U  \  and  ibe  aulitar\  winch  have  hi -en  raised  by  opponents  of  equal  rights  in  an 
•  •■)•■(  I  ro  objure  the  real  is«*ue  of  sex  discrimination  in  the  military,  which  is  that 
v'.' unen  aio  expired  to  ill  of  the  dangers  ol  military  life,  but  at'1  denied  many  of  the 
Vnotit-   We  \\\\\  i.nl  folnate  tbi^  anv  longer 

I  Iimi|.  tniu.ud  in  he. nine  from  our  distirij.mj  >hed  witnesses  on  the  uihject  ot  ERA 
»imI  iin  'mid. u  \  And  I  .no  hopeiol  th.it  the.  important  Constitutional  amendment 
udli-i    I.  toil  nn    'inn  h\  tbi1  Senate  duilh  larv  Committee  atid  the  full  Senale 

Nonaloi  Ki.'nnmiv  i  want  1o  wohomr  Senator  I'ackwood  mid  say 
lhat  I  1  hni!-.  m  hi-  ^tutrmcnt  that  he  lias  krinrlwd  down  a  lot  of  Ihr 
i  r.iwjM'r.onj.  thai  !i:i\c  hren  p) 1 1  into  Ihe  way  of  (his  am  aidnietit , 


Opkninc  Statkmknt  of  Sknator  Edward  M.  Kknnkdy 


ami  I  think  in  his  response  on  this  issue  of  the  military,  which  is 
the  subject  of  this  hourinj  ,  he  has  given  us  a  very  clear  indication 
as  to  what  he  believes  would  be  the  standard  that  would  be  used 
under  the  BRA,  and  I  agree  with  him.  Individuals  would  be  as- 
signed to  the  military  on  the  basis  of  their  qualifications. 

I  suppose  what  would  be  reasonable  to  examine  is  whether  the 
qualifications  which  are  established  in  the  military  for  a  particular 
job  category  are  fair  and  reasonable,  and  related  to  the  job. 

Senator  Packw<xm>.  The  same  thing  we  try  to  do  in  the  private 
employment  market  now.  The  Court  has  said  on  several  cases  that 
the  standard  has  to  bear  some  relation  to  the  job,  and  that  y  i 
cannot  exclude  people  by  an  artificial  standard  that  is  really  unre- 
lated to  the  job.  ....  L    u  i       *u  t 

Senator  Kknnkuy.  I  think  that  there  are  many  who  believe  that 
this  may  be  a  factor  strengthening  the  Armed  Forces. 

Senator  Packwood.  Well  

Senator  Kenedy.  Strengthening  the  Armed  Forces  in  terms  ot 
establishing  qualifications  for  each  particular  mission.  So  the  KKA 
mav  be  helpful  actually  in  insuring  that  we  are  using  the  best 
qualified  people  to  meet  the  chull*  nges  that  are  ahead. 

I  understand  further  if  you  are  looking  for  the  issue  of  qualifica- 
tions, you  would  have  to  probably  look  at  the  reasonableness  ol  tne 
iiuaii'ficat  ions  for  a  particular  kind  of  a  role.  t 

We  have  seen,  for  example,  when  women  were  brought  into  the 
tire  departments  and  police  departments,  that  initially  there  were 
qualifications  or  standards  that  were  established  which  were  really 
unrelated  to  the  particular  skill  needed  for  firefighting  or  police 
work,  and  once  the  qualifications  were  really  relaved  to  the  par- 
ticular responsibility,  that  women  participated,  and  met  the  stand- 
ards and  that  the  various  departments  have  had  a  very  extraordi- 
nary record  of  success.  Would  it  be  your  understanding  that  under 
KKA  jot. -related  qualifications  in  the  military  could  stand? 

Senator  Packwood.  1  do  not  think  any  of  us  advocating  the  equal 
rights  amendment  are  going  to  quarrel  with  fair  qualifications.  For 
example  there  are  maximum-height  qualification  on  fighter  pilots. 
If  vou  are  too  big  you  cannot  fit  into  the  cockpit,  and  that  applies 
both  to  men  and  women  if  they  are  too  tall,  and  I  think  also  too 

'senator  Kknnkuy.  I  just  want  to  end  with  this.  Do  you  no!  be- 
lieve that  manv  of  the  reasons  which  are  raised  tor  involving  or 
not  involving  women  in  the  Armed  Forces  are  similar  to  the  argu- 
ments that  were  raised  a  number  of  years  ago  to  exclude  blacks 
and  other  minorities  in  the  Armed  Forces? 
Senator  Packwood.  Absolutely,  yes. 

Senator  Kknnkdy.  The  same  issues  were  raised  ihat  we  are  not 
eoing  to  be  able  to  keep  up  the  morale,  that  we  cannot  expect  to 
have  a  good  effective  fighting  force,  that  to  maintain  combat  ettl- 
ciencv  we  have  to  have  separate  units. 

I  think  many  of  us  remember  the  action  that  was  taken  by  a 
President  to  move  toward  eliminating  those  criteria  and  standards 
a  umber  ol  ye  us  ago  with  respect  to  race,  but  it  seems  to  me  that 
I  hear  the  same  Hind  of  echo  at  the  present  time  when  we  a  re  tall 
ing  about  women  in  the  Armed  Forces  that  we  heaid  prohahly  .  <• 
years  ago  concerning  racial  minorities 
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And  I  .in,  „,:.,  Wi,i„J,.n,u.  ;is  someone  who  follows  this  issue  and 
has  given  some  thought  l„  ,(  vvliat  your  views  arc  on  this  issue 

Senator  I  a.  kw  ,  It  is  amazing  to  me  how  rapidly  t hint's  have 

banged,    am  going  to  go  back  to  1<)7()  and  raise  the  four  questi  ns 

m t  ,nd  it r  !n"tl  ra'S,,(  ,,n  °rsiti()n  l?  tht'  "»Uttl  "mi-nd- 
MH'iil  and  its  oftccl  ii|)on  the  tnditarv  at  that  time 

^J-irst   Would  women  have  to  he  admitted  to  the  service  acade- 

tn  U-"ll!iiS-,,tl  M,paraU'  VVO,n"n  s  ,  ("'l>s  such  as  the  WACs  have 
Third  Would I  women  and  me,,  end  i,„  in  hasic  training  together? 
JumrU   Would  women  he  required  to  perform  jobs  in  combat 

Kven  though  we  have  not  had  an  equal  rights  amendment 
women .are  admitted  to  the  service  academies.  They  are  Xing  very 
[jell ;  I  h.-.v  graduate  high  ...  the  class.  Th«7  are  performing  exeef- 

l^V"W*J*,n»tt;w«nwii,H  corps  such  as  the  WACs  have  to  bo 
a  ohshed.Mhey  ahohshed  a  long  time  ago.  Would  men  and  women 
111  ««••»«««  together?  The  answer  is  ves,  and  they  are 


Would  women  be  required  to  perform  jobs  in  combat  /.ones''  Does 
Nona  or  hrvm  mean  required  regardless  of  qualifications?  I  think 
He  phrases  i!  in  th<  wrong  sense.  All  of  these  issues  that  iust  IS 
years  ago  wen-  raised  as  myths  and  horror  stories  have  all  come  to 
pass  and  our  military  can  still  give  a  good  account  of  itself,  and  we 
have  not  even  got  the  equal  rights  amendment 

Sen.,t  ,r  Kknnkoy.  Well,  the  time  is  moving  on.  I  do  not  know 
v h ether  you  nave  seen  that  Army  report,  the  KEF  WAC  report.  I 
vmI.  get  into  that  later  on  perhaps  with  some  of  the  other  wit- 
nesses It  is  an  evaluation  of  the  performance  of  women  in  units 
with  men  on  extended  held  exercises.  I  think  the  results  of  it  were 
enormously  imf!orf .„„  .,„,,  impms,;ivt,  ,  wj,|  dew,op  that  perhap8 

Senator  IV  k wood.  You  mentioned  the  issue  of  race.  History 
does  change.  Within  the  last  century  and  a  half,  England  Kill  had 
v  ha  they  called  Test  Acts."  where  Catholics  and  Jews  were  not 
allowed  to  serve  in  the  m.htary.  Whether  they  were  regarded  as 
...trustworthy  or  loyal  to  the  I'ope  or  loyal  to  somebody  else  Eng 
lands  hvvs  did  not  allow  them  in  the  military.  Times  have 
;,  •'  •««:''  KiJK  an,  has  now  had  many,  many,  many  extraordinary 
<  athohc  and  .Jewish  members  of  the  military  y 

So«:,ety  does  change.  Society  has  changed.  By  gosh,  nowhere  is 
h  ;  mon.  eviden  then  when  you  talk  about  physical  qualifications. 
We  ail  h  ive  spoils  that  we  rlay.  Mine  happens  to  be  squash 

I  have  an  old  in,  id  ,.,  Oregon,  a  women,  who  is  5<i  years  old 
She  fonk  up  squash  at  the  age  of  50.  I  have  played  it  off  and  on 
<mee  I  was  „,  my  in.dtwent.es.  She  regularly  beats  me  at  squash 
ami  I  mean  hnndsome'v  beats  me  at  squash 

I  play  ovei  here  ;,t  the  local  club  and  took  a  lesson  one  day  fn  n 
I.e..  unman  professional,  and  niter  she  had  beaten  me  a  game  or 
'•'I'  o,  I.,  i   she  p.,|  |„.r  racket  up  a,  .inst  (he  wall  and  she 
••a.<      New,  Senator  I  want  you  lo  bounce  the  hall  on  the  ground 
niekrl     WeH.  I  ho,,,,,,,:  it  II)  times  and  missed  the 
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racket  10  times.  Sh<-  then  took  my  racket  and  hit  her  racket  7 
times  out  of  10.  , 

Now,  if  that  ability  is  anything  akin  to  shooting  a  rifle,  1  want 
her  with  me— [laughter] -if  I  have  to  be  on  combat. 

Senator  Kknnkdy.  You've  convinced  me,  Senator.  Thank  you 
very  much. 

Senator  DeConcini.  Would  tho  Chairman  yield? 
Senator  Hatch.  Yes,  go  ahead 

Senator  DeConcini.  Mr.  Chairman.  I  have  an  opening  statement. 
I  would  like  to  have  it  appear.  .......  . 

Senator  Hatch.  Without  objection,  we  will  place  it  in  the  record. 
(Prepared  statement  follows:] 

Opkninc  Statkmknt  of  Sknator  Dennis  DkConcini 

It  is  a  pleasure  tor  mc-  to  welcome  our  diHtintfuinhed  witnesses  to  the  hearing 
today  on  the  impact  of  the  ERA  on  the  military.  You  both  have  outstanding  cre- 
dentials and  1  look  forward  to  hearing  from  you.  . 

In  considering  the  ERA,  its  impact  on  the  military  is  always  certain  to  betfvi  a 
lively  discussion.  As  a  Member  of  the  Senate  it  has  been  my  privilege  to  tour  nu- 
merous military  installations  and  to  observe  first  hand  the  role  that  women  play  in 
our  national  defense  By  and  large,  the  reports  I  have  seen  and  the  commanders  I 
have  >h»ken  to  about  the  performance  of  women  in  the  military,  have  indicated 
that  women  pull  their  weight  and  serve  a  vital  function  in  the  armed  services. 

Thus  far  in  the  Nation's  history,  we  have  not  had  to  call  upon  our  women  to  serv- 
ice in  combat  units  although  many  women  have  served  with  distinction  in  combat 
areas  The  key  question  that  I  believe  will  evolve  today  is  whether  the  ERA  will 
mandate  the  opportunity  for  women  to  serve  in  a  combate  role  and  what  restriction, 
if  any.  will  the  Congress  or  the  President  be  able  io  place  on  their  service? 

!  look  forward  to  a  thorough  discussion  of  the  issue.  I  firmly  believe  that  the  kit  A 
will  not  have  a  negative  impact  on  the  ability  of  Congress  to  provide  for  military 
necessity  and  the  national  security  while  at  the  same  time  providing  women  with 
all  the  rights  they  have  earned. 

Senator  Hatch.  Bob,  you  indicated  to  Senator  Grassley  that  you 
see  no  relationship  between  the  ERA  and  abortion  funding.  Do  you 
feel  that  ERA  will  enhance  abortion  rights  in  any  of  those  are^s  in 
which  they  are  still  not  fully  realized? 

Senator  Packwood.  Give  me  some  examples  and  let  me  answer 

them.  .  .  « 

Senator  i  Iatch.  Do  you  think  the  right  to  have  the  Government 

pnv  for  an  abortion  will  be  enhanced? 

Senator  Packwood.  Mr.  Chairman,  I  do  not  think  so  as  a  practi- 
cal mati'-r  Again,  I  do  not  want  to  be  like  James  Madison  trying 
to  imess  he  commerce  .  lause,  but  I  think  the  Court  was  very  clear 
in  its  recent  case  that  it  cannot  compel  Congress  to  appropriate 

money.  „  m*  «  r  *  4 

Senator  Hatch.  Keep  in  mind  that  Harris  v.  McRae  was  a  .>-to~4 

decision. 

Senator  Packwood.  I  understand  that. 

Senator  Hatch.  Almost  every  feminist  organization  in  th«  coun- 
try fought  against  the  ban. 
Senator  Packwood.  1  understand  that. 

Senator  Hatch.  Would  the  ERA  push  that  result  over  the  other 

WJIV? 

Senator  Packwhod  I  was  familiar  with  the  case  in  the  district 
court  when  the  district  court  held  that  Congress  did  have  to  appro- 
priate the  moticy.  and  then  the  Supreme  Court  reversed  it. 

Senator  Hatch  Right 
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Senator  |  v,  kw.hm.  Again.  Mr.  Chairman,  we  cannot  guess  what 
court  will  do   I  hoy  reversed  themselves  oM  "separate  but  equal  " 
I  hey  reversed  t  hemselves  on  the  issuing  reapportionment  after  ;i 
century  and  a  hall  of  saying  it  win  a  political  thicket  that  thov 
would  not  get  into. 

I  am  not  going  to  try  to  duck  issues.  I  do  not  think  the  ERA  in 
and  ol  itself  would,  as  a  practical  matter,  lead  to  abortion  funding 
but  lar  be  it  from  me  to  say  what  a  court  might  do. 

Senator  Hatch.  (Jjvon  that  concern  that  y<  u  are  not  sure  what 
the  court  wil  do.  would  you  object  to  adding  language  to  the  ERA 
that  makes  clear  that  nothing  in  the  amendmet  t  shall  affect  abor 
turn  rights  or  abortion  funding? 

Senator  Packwood.  No,  I  would  not  want  to  >ut  that  in  I  do  not 
want  to  start  cluttering  up  the  ERA  with  specific  "but-not  "  "but- 
not.    "but  riot,    "but  not"  amendments.  So  I  would  not 

Senator  IIaivm.  Hut  it  is  a  issue.  And  some  of  the  more  promi- 
nent opponents  and  proponents  of  abortion  have  indicated  their 
be hel  that  the  passage  of  the  ERA  will  enhance  abortion  rights 

During  the  recent  debate  on  the  Hyde  amendment  you  argued 
|  >a  the  binding  restrictions  "fly  in  the  face"  of  all  the  progress 
that  this  country  has  made  toward  'equal  rights."  Now,  that  raises 
some  e<  nee i  ns  lor  me. 

You  mentioned  the  Harris  v.  MvRae  case.  In  that  case  virtually 
every  major  feminist  organization  in  the  country  argued  before  the 
Supreme  Court  that  the  Hyde  amendment  represented  a  violation 
ol  the  equal  rights,  component  of  the  fifth  amendment-  Now  thev 
were  unsuccessful,  but  it  was  a  n-to-1  decision. 

It  could  easily  go  (he  other  way.  especially  with  the  proposed 
ERA  in  t lie  (  (institution. 

Abortion  rights  litigator  Rhonda  Copelon.  whom  vou  quoted  ex- 
tensively during  recent  debates  on  abortion,  stated  in  October  \\)K\ 
m  Ms  magazine  that  "the  separation  of  abortion  from  the  cam- 
paign tor  the  ERA  has  jeopardized  abortion  and  produced  i  trun- 
cated version  ol  liberation." 

As  vou  know,  abortion  rights  groups  have  sought  to  use  the  State 
ERA  provisions  in  Massachusetts  and  Pennsylvania  and  Hawaii  to 
promote  abortion  rights. 

# m.V?€.*"*"5.**M  **y*,",cw'*»c»"»-  And  what  effect  have  they  had  on  funding  in 

Senator  Hatch.  Tims  lar,  not  much.  Rut.  there  is  clearly  a  genu- 
•  controversy  here  II  the  oqua   rights  amendment  is  passed  will 
that  nUoet  that  binding  decision?  Vou  are  .aying  vou  do  not  know. 
vvbat  objection  would  you  have  to  putting  this  in  the  bilP 
/p.M.ator  I'ACKUoon  I  do  not  want  to  mislead  von,  Mr.  Chairman 
\\bal  I  am  saving  is  I  do  not  think  so.  I  am  willing  to  bet  vou  dol- 
•"  -  <"  doue.hinits.  however,  il  the  ERA  passes  that  someone  will 
Ixint;  a  ca^e  and  argue  it  on  (hot  hasis 
Sen  nor  If  ah  ii  I  thmk  we  all  know  that  is  going  to  happen 
Senator  I'm  kwooii   We  aie  a  verv  litigious  country,  mid  I  am 
quite  aire  th.it  some  sin  \>.  ill  be  brought  on  that  basis 

s,'"  'l«"  Ha  ivh  Urll,  id,. n  do  we  not  have  on  obligation  to  moke 
>lo,u  i'\,K  il  v  v  hot  tin-,  is  going  to  mean'1 
Sen. urn   Kvhwoon    I  would  not  accept  am  addition  to  this 
e.lni.iu  ii.voImi.i:  abortion  01  anvtlmu;  else   I  like  nmelid 
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mvn{  ,,„.  Wav  .1  im  worded  This  committee  will  have  to  do  with  it 
as  it  wants  assuming  it  is  going  t«  send  it  out. 

Senator  Hatch.  Individuals  such  tu  Professor  hmerson  of  Yale  s 

th^FRA Mil ™  a  practical  matter,  compel  abortion  funding.  If 
vou  want  to  talk  about  other  abortion  rights,  you  can. 

Sen  tor  Hatch  Other  authorities,  such  as  Professor  Emerson  of 
the  Yale  law Xd.  are  saying  that  the  ERA  may  significantly  en- 

U;l^;rvZ^u.  1  understand.  I  would  be  very  surprised  if  all 
wnnosses  say  identical  things,  whether  proponents  or  opponents  of 

thtnTtordHATCH  What  you  are  saying  then,  it  seems  to  me,  is  let 
us  [".ve  it  to  !he  courts!  and rtie  courts  will  have  to  resolve  this, 
.••ill  whiitovrr  thov  do  will  be  tine.  , 
in-.t  •  Packwoo»>.  What  I  am  saying  is  that  I  do  not  want  the 
lights  amendment  cluttered  up  with  abort.on  ot  w.th  any 
other  provisons  I  like  it  the  way  it  is  written 

Sen  itor  IIaivm  So  the  courts  will  have  to  dec.de.  .1  then 
Senator  PaVkwoo,,  Courts  at  the  moment  have  deeded  on  that 

W.toi  Hatch  Hut  when  the  equal  rights  amendment  is  passed, 
Courts  will  lie  the  ultimate  decisionmakers  «.,  that  particular 
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nil'. 

Senator  Packw<  m>  They  always  are. 
Son  lor  Hatch  They  would  not  have  to 
LMi-me  clearlv   We  could  clarity  and  resolve  that  i.sue  right  now 
U  .  Packwooo.  That  is  a  decision  that  this  comm.  tee  mU 

hav,.  in  makV  U  .1  is  mclmled.  1  would  try  to  take  it  out  on  the 

n's'nator  Hah  h  Yen  would  prefer  not  to  have  it  included? 

Z'nZ  ZuTZ^ZX^^  to  you  that  opponents  of 
iibort i«»n  at  least  hav  •  a  reason,  Lie  concern  that  there  may  be  a 

Htnr  leleat  ba  ,nv  hunch  would  be  .1  you  put  the  strongest 
'  ' \u  ,  „  ,  ruh-r  on  this  amendment  that  you  could  dream  up  it 
;;::;;,;rn;,r;h.,IU;e     single  antiabortion  vote  toward  the  amend- 

„„  „  Well  there  are  some  who  are  antiabortion  who 

,  i  ,V,  I  (  \  I  it     e  -oncemcd  about  whether  tins  .ssue  is 

t^ZV.    resolveJ:  whether  the  KKA  will  promote  abortion 

nu:Ms  l^"^w!^<  wSl"Thi.l  is  a  decision  you  will  have  to 
„:;iTZ  ATI  ™.m.-«.V.^«:  n-W  ...  1  will  indicate  notice  I  w,l. 

m,u  '  o  nlude  ,>,»(  t'here  is  ,  relations.,,,  Mween  he  K  A  and 
,(|„„i,un  nuhts  Th..'      tin  pou.i  Reasonable  people. 
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come  to  il„s  conclusion  Of  course,  we  cannot  prove  now  who  is 
right  or  wrong   I  he  only  way  to  resolve  it  once  and  for  all  is  to 

niA^!!^^rvmc  "~ that  w,M  ~  ^ 

Senator  Packwooe).  Well,  as  I  said,  Mr.  Chairman,  vou  and  I  dis- 
agree on  the  abortion  issue,  but  this  committee  will  have  to  do 
what  it  wishes  to  do,  assuming  it  is  going  to  send  out  the  amend- 

Senator  Hatch  What  I  am  trying  to  do,  Senator  Paekwood,  is 
create  legislative  history  o  exactly  what  this  amendment,  means. 

.Senator  Pa<  KW(M)0.  As  I  have  indicated  to  vou,  I  do  not  think  the 
amendment  will  compel  abortion  funding. 

Senator  Hatch.  But  vou  do  not  know. 

Senator  Packwooi,.  I  do  not  think  anyone  testifying  can  tell  you 

mon  V,hWh  '"H"  i'LUrts  wi"  d™*'  ™  or  100  years  from  now  any 
ion-  than    Mr.  (  hairman.  you  could  have  predicted  decisions 

^It&SST    v  or  any  of  the  other  major  proviHions 

•Senator  Hatch.  Well,  what  would  your  intent  be,  then?  Is  it  your 
intent  to  enhance  abortion  rights  with  the  ERA"' 

Senator  PackwocM).  I  would  be  perfectly  happy  if  we  can  one  day 
pass  legislation  lunding  abortion,  and  I  hope  We  will  That  fieht 
will  come  again  another  day,  and  second,  I  will  be  perfectly  happy 
it.  apart  from  funding,  no  other  change  is  made  in  the  present 
right  of  a  woman  to  make  the  choice  for  herself  as  to  whether  or 
not  to  have  an  abortio.i. 

rJn!" rl!\nT.u!1  ,hat  aS  ''?  n,J,jor  issu<'  in  ihv  ^ual  r'«hts  amend- 
ment hat  right  is  secured  except  lor  funding  which  I  do  not  think 
his  amen  men!  will  touch,  and  I  think  the  abortion  issue  is  a 
tactic  thrown  up  in  an  effort  to  defeat  the  ERA 

Senator  Hatch  On  another  issue.  When  you  and  Senator  Tson- 
ftliTh ,,,r!i?,'ml  .V".  ,ast  ^r.  vou  said,  on  the  Senate  floor, 
that  the  ERA  was  the  most  powerful  tool"  to  insure  women  equal 
pay  and  equal  opportunities  in  jobs. 

!  wonder  if  you  could  elaborate  on  this.  Would  the  ERA  require 
.  hanges  in  the  Federal  Equal  Pay  Act  or  State  equal  pay  act 

Senator  Packwood  Mr.  Chairman.  I  am  going  to  answer  your 
quest .o,,s  very  care  ally  because  I  realize  we  arc  laving  a  ream' 

Senator  Hatch.  That  is  right. 
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S,,,;tlo,  Kkn-nkiiv  While  we  have  this  hiatus.  Mr.  Chairman, 
what  ..gouig  t«-  he  the  way  that  v\e  are  going  to  proceed  this  morn- 
am  with  tlx- various  witnesses.' 

Senator  Hatch  As  sunn  as  Senator  Packwood  is  through  we  will 
'  "I  oo  Mi  (  often  and  Ms.  Chaves 

Seii.Ho,    Kl.NNKm    -lust   in  terms  of  inquiring  of  I  he  witnesses 

 ,,!  !"  t"ll,m  !l  U!  '""Hite  "lie  or  how  are  we  going  to  pro- 
ceed   |  )m  you  have  some  idea'' 

Senalor  II  VM  H  We  will  make  sure  everybody  has  the  opportune 
tv  to  .1  k  all  the  questions  they  wan!  ' 

Sen.doi  P  v  kwooii  Now.  would  vou  ask  the  question  again" 
.-oat...  IIm.m  Yes  Would  the  equal  i ights  amendment  requite 
•"'    •  l-au::e.-  ,,,  the  h,|e,al  Equal  Pav  Art      State  equal  pnv  acts 
m  •  HI  -  rouilt  i  x  '  1  • 
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Senator  I'ai  kwi  .hi  IWiblv  It  depends  on  how  the  acts  are 
worded  You  know  that  there  will  be  a  2-year  hiatus  after  ratifica- 
tion before  the  equal  rights  amendment  goes  into  effect,  and  that 
the  experience  iti  the  Hi  States  that  have  Equal  Rights  Acts  now, 
although  they  are  not  all  identical,  has  been  that  in  this  2-yeur 
period  legislative  bodies  have  significantly  changed  their  laws  ll 
the\  were  completely  out  of  phase  with  the  State  Equal  Rights  Act. 
Consequently  there  have  not  been  as  many  suits  filed  as  people 

predicted.  ,  x  .  . 

If  we  had  Stale  acts  or  Federal  acts  that  were  not  in  harmony 
with  the  goal  of  the  equal  rights  amendment,  my  hunch  would  be 
that  they  would  be  changed  or  they  probably  would  be  challenged 

Senator  Hatch.  In  vour  statement,  however,  you  say,  on  page  10: 
"The  equal  rights  amendment  will  not  affect  completely  private  in- 
stitutions where  no  State  action  is  involved". 

Senator  I'ackwooo  That  is  correct,  but  1  am  not  quite  sure  what 

vour  point  is.  .... 
'   Senator  Hatch.  Well,  the  equal  pay  acts  only  apply  to  private 

•  •tit  tt  los.  .  , 

Senator  pACKWoon  When  we  say  "private,  we  are  talking  about 
no  Government  touching.  In  that  case,  you  are  saying  that  the 
present  Const  it  uj  ion  cannot  compel  private  employers,  General 
Motors  cannot  compel  them  to  cease  discriminating  on  the  base  of 
race  or  religion,  or  national  origin.  Clearly,  that  is  regarded  as  a 
public  action,  and  we  have  prohibited  discrimination  in  those  areas 
for  a  good  man  v  years.  . 

Senator  Hatch.  That  is  under  the  commerce  clause,  that  is  not 
under  the  14th  amendment  or  under  the  equal  rights  amendment. 
\)\  vou  agree  with  that?  . 

Senator  I'ackwooo  As  far  as  I  am  concerned,  if  the  equal  rights 
amendment  passes,  it  would  accord  to  women  the  same  protections 
we  now  extend  to  race,  religion,  or  national  origin  in  those  areas. 

Senator  Hatch  Would  the  State  ERA  require  changes  in  title 
VII  of  the  Equal  Employment  Opportunity  Act  or  ol  similar  Statu 
law-;" 

Senator  I'ackwooo.  Say  that  again  ...  ,• 

Senator  Hatch.  Would  the  ERA  require  changes  in  title  VII  ot 
the  Equal  Employ  ment  Opportunity  Act  or  similar  State  laws'.' 

Sen alor  I'ackwooo  No;  it  does  not  compel  changes. 

Senator  Hatch.  Would  the  ERA  apply  to  private-sector  business 
enterprises  at  all'' 

Senator  Packwooo  Do  vou  define  private  action  as  private  em- 
plmtnoiu.  lor  example;  t lie  practices  ni  a  company  like  General 
Motor--.*' 

Senator  H  um  Sure 

Senator  I'ackwooo  Well,  they  are  alread\  covered  a  the 
n!„inent  in  terms  of  employment.  Now,  is  your  question,  would  the 
equal  rights  amendment   require  our  present  Fedora,  act  to  be 

i  hanged'1  .  in, 

Senatot  Ham  H   No.  I  am  saving,  ol  course,  they  aie  covered  hut. 

would  the  ERA  chance  that  coverage  in  any  respect" 

Senator  I'ackwooo  I  am  Irving  to  think 

Senator  IIak  H  See.  the  ERA  only  apph«  .>■  to  State  act  ion 
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Senator  Pa<  KWnon  I  inn  hviru:  to  ihmk  wh-fher  it  .vnuld  re 
i|Uin»  a  change  Sana,  come  heie 

Senator  Hatch  Sana,  why  Ho  you  not  sit  the?-e" 

Senator  Fackwood   Yes/  f  am  to  have  her  sit  h«  e  Mr 

Chairman,  beenuse  in  laying  a  nvord,  !  wjnl  to  he  very  ^iirc  we 
lay  11  record  that  says  exactly  what  wo  nic  iii 

Senator  Hatch  1  want  to  be  sun\  too 

Senator  Kknnkdv  Jusi  like  other  staff  -it  ne^t  lo  other  Senators 
(Laughter  | 

Senates-  llAirn  'Thai  is  rijr.ht  Well,  she  is  one  ot  the  best  staff 
people  on  the  Hill  And  Senator  IVkwod  is  one  of  the  host  Sena 
tors  on  the  f fill 

Senate  Packwodd  I  apprei  late  the  complimenl  It  is  because  of 
tfood  ,  t;i)'| 

I  do  not  think,  Mr  Chairman,  that  the  eijual  lights  arnendmei  t 
will  require  changes  in  any  ol  the  Federal  employment  statutes 

Senator  Hatch  Well,  thru  if  it  does  not,  why  would  vou  sav  that 
it  will  he  the  "mibt  powerful  too!"  to  ensure  women  eijuul  pay  and 
eipul  opporturut v'* 

Senator  Vu  kwhud  C    e  me  the  question  atfnm 

Senator  Hak  m  Well,  how  would  the  KKA  he  Hie  most  powerful 
tool  to  ensure  r h;if  worrem  would  have  equal  pnv  and  equal  oppor 
timiU  il  it  wouldn't  affect  either  the  Kqual  Pav    r  Kqua.l  Kmphe 
merit  ( )|)|iort  unity  Ai  ts" 

Sentioi         KWfMW)   Because  there  iv  no  inch'  powerful  ton',  Mr 
Chairman,  than  the  Constitution   No  statute  is  enmp  (o  come  do  ,e 
to  that 

Senator  Ham  ff  Vou  are  -a\mj;  hv  »inr»-  o|  th<>  ( om  t  H  u(  ion  the«e 
thing's  will  ehane*'  automat leaily" 

Senator  pAeKWnnn  No;  the  KKA  will  i-  a  more  powerfal 
weapon,  hut  J  it  does  nothing  to  change  f h«*  present  employment 
statutes  It  simplv  j'jves  u  ;  ;i  stronger  hoot 

Senator  IIah  ii  Thank  you,  Senator'  I'm  kwood.  for  eoniiru:  »<»d:n 

Senator  Hkashi.kv  M?  Chairman,  I  ha\eaipi-  ti/»n 

Senator  1 1 ati  M  Senator  ( Jrn.v-;lo\ 

Senatu*  CrassM  V    in  the  several  State.-  thai  have  paved  KKA'-*, 
b  |k  'be  oconouue  [KMhiin  of  wonie  i  improved'1  !  refer  specif  ho  1 1  \ 
*he  «  t,iti  .h<  fh.it  wo;nen  earn  about  . i'I  pen  enf  n\  the  wntfes  thai 
a  In  0)  | ; e I  . 

Nen.itoi   I'AiKVViiMM   S-li.ltoi  Cra-de\    I  |,a\eari\    a. mi  he- 

,,ri  H)at    I  am  not  siunr,  the\    ne  u naval  1- : hie    I    nonK  do  e  ,1  ha\e 
an\   So  I  cannot  answer  voio  (pie- lion 

t;,,M  itoi  (  iKA-..s|  I  V    I  )oe-.  %  oi  u   staff  1.1'oW  :»f  at 

Si'O.llai  KVMHMI    \n    I  JHO  a-.ked  .  ana    \\  I    .|..  :-.,|   |M\<    I  ho-. 

■  tat  i  -t  ii  ■  I  i\n  not  I  im  iv.  1 1  f  1 1  ■  are  n\  adahli-  or  imi  inn  I  do  not 
hav  e  I  Im  'in  and  Sana  o\  >r  ,  no!  have  r  hem 

Senatoi  Ihli  a  V<  oidirif  fo  the  figure  I  have  tin  Male  thai 
b  '' oi  I'  1 1  \  a  ■  a  h'  -  oil  in  the  dnllaf  for  Si  il  ■  ■  l  n  >!  o<  •  a  >l 
1 1  a  v  i    1 1  a  o  ■  ,  i !    i '  I  tent 

1  ienaf  in  | '  m  U  Ui  m  »n    II,.,!  n,.,     .M   r  r  i . » \  oel  (>     i,mh  ,  <■ 

Senator  1 1  \  0  m    I  do  n.a  I.  no--   ■  !       p  ,   , ,( }.,.,  f( 

U  hi   'Hp   ■  »l  ,i   \'<  >\\    M'pni  «     |  ,  Ion  t    f ;      (  \  i  ■  I  j  i .  0   i  1 1 1     ;      i  '  1 1 '  ■ ,  n    0*  M ; ' 
'  a  '  I   I  h  a  I  .  i  >  o  i  p  i 1  1   I'M  a  :  f  I  h  •  (  o    (   pi.-  • 
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Sr!Mw»i  KWoMt)  Wli:M  I  would  he  curious  about  is  what  the 
relate-  relation  o|  wa^es  in  those  States  is,  rather  than  comparing 
them  to  non- 1*!  K  A  St  at  os  generally  If  those  statistics  are  available 
t  le*v  can  bo  obtainorl 

Senator  Matc  h  Thnnl-  vou.  Senator  raekwnnd  Wo  appreciate 
havmc  sou  here 

Sonaloi  pAOKWono  Thank  v«ni,  Mr  Chairman. 

!  lenator  Kkwkoy  May  i 

Sonator  H  yu  m  Suro 

Senator  Kkmnha  1  we.h.  quite  lranld\,  Senator,  th.it  when  wo 
<iu  have  special  or  particular  questions,  d  is  ot  value,  in  lerms  ot 
makuu:  a  complete  record,  that  wo  notify  t h«-  witnesses  beforehand 
,:n  t h  it  ib^ro  can  lie  an  active  exchange  and  a  useful  record 
uiad*' 

:  ,  rMti>i  u  WVI*.  there  is  nothing 

Senator   Kknnhh     H   I   fnn   put   contniue   umnterrupted,  Mr 

(  'huirman 

Mruator  Ha  m  m  Sine 

-:..P«dnf  Iun\m»y  Obviously,  different  people  are  export  m  dd 
i<Mrni  areas  I  have  always  felt,  not  thai  it  is  necessarily  a  pattern, 
but  vJumi  »vr  are  having. 'for  example,  a  member  nf  the  adminisira 
f|()tl  it  m  u-.elol  to  rmtilv  them  before  the  hearing  of  the  areas  that 
(  iim  |,;uticulailv  interested  in.  They  may  a^ree,  They  may  differ 
Hut  I  alwuvs  1 1 rid  I  bat  in  !'«r  nis  of  both  making  a  record  and  enfcatf 
5M  uhat  the*  whole  process  is  about  in  terms  nf  trying  to  inform 

tnnoher'.hip  thai  it  dors  have  some  value 

I  (jM  \\i \\  expert  icalU  a  common!  on  your  part  on  1  his.  but  I  do 
f,.,.|  ,■„„,,!  raini-d  to  mak"  this  particular  comment. 

\M,,  with  ,,.rard  to  the  power  of  the  equal  rights  amendment, 
,  ,|  ijijC't  ion  that  wa*  asked  about  this  issue.  I  imagine  that  if 
v,  !,  iVr  .,  pa.v.aiN*  ot  \\H\  and  wo  have  the  Federal  (mvernmeni, 
....i.'l,  i  a  major  employer,  and  we  have  t  lie  State  governments 
1 1,  ,  i.b-.erunr.  the.  ami  followme,  tins,  thai  is  jroinf-  to  be  an 

,.,lr.i»el\  powatul  lonr  oi  terra-  ot  elimination  some  of  t  lie  dis- 
,  i  limn,!]  1 1 ) 1 1  u  tin  h  ex  e-t  -  in  i  he  count  r\ 

|  t  bmU  i  hat  thai  nui.iir  mn  i.-  not  an  euoi  mou->  l<  a[>  to  imap.ma 

„  ,.  .a,.,  I'm  |..\\i»i!i  I  on  el  ad  that  we  are.  at  he  1   including  <  on 
,  ,,.    .  )n  ihr  e.»\fiac.e  of  the-  amendment    We  ba\e  neglected  that 
(idb:i   i •  i  pa:  t  acinar.    I  would  liko  to  llenk  that  the  moral 
,,,o  ,..t  'ho  l-'odeial  <  io  ■*  ero  ment .  and  the  State  ptovei  mnents, 
t  i!  i   ,ih  cmnnmenlv  and  the  roootv  jmeemmeu: s,  and  ail  of 
,  (,,.  mo  -  i  a   it        in  I  hi    count  \  \  v.  nil  hi  have  ,ooio  el  left  on  t  he  lee  I 
u..i  »  In    ael  ton-  ol  the  pi  tvatc  M'i'tni 
...n  wi.i   Ki'.m.on    \ot  that  it  ^  neoessariU  :.o  oi  hue.  bet  oh\  i 
\s  ha-.i-  pnmh-il  out.  it   doe:-  ha-*e  some  implication  It 

a        i1(p,r  >i,]|in0.ini  i  a  mi  ficat  urns,  paiheulni  l\  i  u  !  ho  area-;  <  d  em 

1 1  i  o  \  o  i »  e  I  t . 

tl  1  |.,,d  ihal  a.eiimeni  vn  \   per.ua:  ivo    I  would  hope,  senator 
,n  i,  Mil    ..I  ommuk  the  toxoid,  Ihal  this  roeonl  would  he  open 
i  m ■  i  ...n.o.l.    p«a  lod  ol  hiui-       that  on  iv.uc.  ol  leehnh  a1  liatute 
.„|h.r   imUm.    ihal  auv  "I  th«  finesse,   fool  that  t  he\  want  to  he 
,   1 1    j  ooiph  o-   re  por.  »i  loi    lb«'\    an-  atloided  thr 
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same  kinds  ul  i  cmrlfKM'M  which  Members  of  Congress  have  for 
thenselves  when  they  wain  to  expand  on  their  records 

Senator  Hatch  We  will  keep  the  record  open.  We  have  kept  the 
record  ojien  from  the  first  day  of  hearings  for  answers  to  what  the 
distinguished  Senator  calls  technical  questions. 

I  might  mention  that  it  is  hardly  a  technical  question  to  ask  tht 
extent  to  which  the  F,KA  would  apply  to  the  private  sector.  That 
goes  right  to  the  core  issue  of  the  equal  rights  amendment. 

The  point  is  that  the  BRA  does  not,  according  to  Senator  Pack- 
wood,  affect  the  basic  equal  pay  and  equal  opportunity  laws  of  the 
country. 

Senator  Pacrwooo  I  think  I  said  it  the  other  way  around.  I  do 
not  think  it  compels  anv  change  in  our  equal  pay  laws. 

Senator  Hatch,  OK  Thank  you.  We  appreciate  having  you  here 
We  appreciate  your  testimony 

Senator  Packwooo,  Thank  yon,  Mr.  Chairman.  I  am  glad  to  he 
here 

Senator  Hatch  I  would  like  to  call  our  next  witness,  Prof.  Eliot 
Cohen,  who  teaches  at  the  Harvard  School  of  Government.  Profes 
so*  Cohen  is  a  No  the  acting  director  of  the  national  security  study 
e.roup  at  the  Center  for  International  Affairs  at  Harvard  rind  has 
wr  itten  extensively  on  the  suhject  of  military  affairs. 

Also  joinmj.:  him  at  the  witnesses  table  will  he  Ms.  Antonia  Han 
dler  Chaves,  a  partner  in  the  Boston  law  firm  of  Csaplar  &  Bolt 
M     ('have  s   .erved  as  Under  Secretary  of  the  Air  Force  under 
Provident  (  ai  tor 

1  want  to  welcome  both  of  you  before  this  committee  1  mifibt  add 
that  yen  me  both  Kennedy  constituents.  So  it  is  important  we  have 
the  testimonv  from  both  of  you. 

Sonata  Ki-'nnkdy.  We  are  ve*v  tflad  to  welcome  them  here  to  our 
committee  ft  I  can  indulge  th«  committee  for  one  moment,  1  have 
not  had  ;i  ehnnce  to  Iucav  the  professor,  though  1  have  read  his 
stateir)eni  |nr  the  hearing  today,  but  Antonia  Chaves  1  have  known 
f<"  a  number  of  vears,  and  she  ha.s  served  flu*  military  with  froat 
■iMirielmn  as  the  Cnder  Secretary  of  the  Air  Farce,  and  in  other 
capacities,  arid  has  been  incredibly  involved  in  a  wide  variety  of 
t  iMc  ;md  chaiuablc  undertakings  She  is  enormously  gifted  and  tal 

rated 

1   •»l^a\s   hud   not    ihal   oi    military   maiters,  ettbei  Antonio 
1  b.i\e-.  ot  liei  Ininband  has  the  answers   The  family  is  enormoiish 
■"^'d   ;m'!  »ali"ited,  and  I  ho\  have  served  our  muntrv  very  well 
U»"  v».e|conii-  A nl i it 1 1. 1  <'h;i\es  here  this  moraine. 

■""■natoi  lf.\h  i i  \VV  an-  h,tpp\  n,  have  h<,fh  of  von  hen 

i 'm  »f  i " .  oj  I  n\  if  «  f  i 

I  VIIMIAIs  OI  !•?*« »l    KI.IO'I   \  »  OIII.Y  I'lM )[  (•:, l(  \U\  V!i!) 

i  \ivntsm  in  i»\iitmi:vi  01  •' mivkknmknt;  wi>  \vm\n 

M\vjh  ]  u  i  tl\\\  S .  f>.\KTM :U .  I  \W  PIKUOt  <S\I'|.\K.V  lit  lit 

V'l  1  "Hi  •'.      .  II  Ihl     \(M|.  :',(  ||;if..|    I  |;t|,  || 

l>    i  hi    li  nun    In   I."   :i'.|.cd   In  (nrfifv    ;ii    flic.c   |ic;n  ItlC    'Ml  the 

lt!"'l\  <  ' •  f i  n  :n-»»."   i.l  ||,c         ..i.. |.  ,,(  fin-  .M|ii:il  rif  ltt:,  ;uu<Mwlrnnti1 

1,1  "  '".n  I.     t  f » .  1 1   I-  il.'«v    I  '.Ii.iM  1 1  ii  ■  1 1  -    mi  the  hlc-h  nffi-.-K  tlic 

"'  1 1 1  '  '    1  "  I'1   '""Ml'    '.'-..III,!    Ill  i  ,■    ,,(,    the   .llllllf  \    nl    inn     \ ,  tI„.(j 
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Forces  to  perform  their  wartime  missions  I  may  sum  up  my  argu- 
ment in  the  following  wet  of  proi>osivions: 

Kirst:  KRA  woua  '  r  "quire  t h**  imponition  ol  sex  blind  criteria 
throughout  (he  niluary.  In  particular,  it  would  require  the  aboli- 
tion of  the  combat  exclusion  policy,  ft  would  send  women  in  lartfe 
numbers  into  combat 

Second  Thin  step  would  bi  me  without  precedent  in  our  history. 
Today,  the  American  peo;  le  remain  strongly  opposed  to  sending 
women  into  combat 

Third  No  other  nation  has  adopted  in  peacetime  policies  which 
woui.1  send  won.cn  into  combat  on  the  scale  which  KRA  would 
for  <e  apon  us.  Indeed,  '.cry  few  States  have  seat  female  soldiers 
into  eo  nbat  and  none  have  persisted  in  the  practice. 

Fourth1  There  air  many  and  strong  reasons  to  think  that  a 
pohey  that  would  force  us  to  send  women  into  combat  would  sap 
the  Vdding  effectiveness  of  our  military  forces  In  the  e\ent  of 
war,  n  would  needlessly  cost  voting  men  and  young  women,  their 
lives 

J  will  ImmI  each  of  *hese  propositions  separately.  Limitations  of 
tune  preclude  a  discussion  of  oilier  aspects  of  how  KRA  would 
ailed  the*  military  m  the  matter  of  pregnancy,  for  example,  or 
personnel  turnover    but  1  shall  gladly  address  these  later,  if  you 

vi-h 

i'tapo-ntcm  \c  \  KUi\  means  the  end  of  combat  exclusion. 
There  is  little  dispute  that  KRA  would  lead  to  mandatory  draft 
MV.e-lrntion  of  women  as  wed  as  men,  and  in  ihe  event  of  the  re- 
sumption ol  I  he  draft,  npplicat ion  of  conscription  to  berth  sexes. 
Such  ha-/  hern  the  \  iew  ol  virtually  all  proponems  of  the  equal 
rights  amendment  On  the  matte?  of  combat  exclusion,  however, 
there  ha-  been  •ornowhaf  more  dispute 

combat  e\(  'u>  a#n  policy  varies  from  service  to  service  I?)  the 
Yiv\  .Miri  Am  Fom  e.  it  rests  on  legislation.  In  ihe  Arm>.  it  depends 
no  ,,  r"cu!,itiou  which  ste.tes  that  women  are  not  authori/eel  to 
,  , \r  1 1 1  i.eit  an  tvpe-;  nj  urnis",  l<n  example,  infantry,  cannon  artil 
h  r  \  .i.  !in>i .  i'»»nih,u  engineers,  low  alt  it  tide  air  defense  ;«nd  on  heh 
«M|»tr!  <'iMnkii  c\i'Im"ii  :d -o  closes  certain  military  occupational 
I  ii  i  i- 1 1  f  it  or  MO;;'-  lo  v\omeri  It  rinses  ot  her  specialt  ies  beeaiise  ol 
tin-  Inch  livelihood  the\  "have  of  indirecH\  for.  inc.  women  to 
,  mi  ..»oib.iT    it  t'orie.re--  wi-hed.  ij  could  abolish  ate,  eomh  a 

,  -, ,  In     ,n  n. i| ..     (n  >\\    1 1  I ,  i  ■  Ii'iwc  vi'i ,  i  hnsen  not  In  do  so 

I  j  j  , ..   ip   .  ,\  ,  i  v  In  I  in  inc .  c  t  '»uiti|s  t  o  t  Inn  I;  i  ha<  KK  A  wou'.d  t<  eo 
■  ,     \,  .,,,.,)  |  ,  lM  ,>    t  ,  |i -t  f  i  on  .  i  M  }\*  uder  based  di  1 1     i  mir  .  I  net  id 
•!«,.  ,     t .  i  i  .|  ,      in  ion  poll.  \    When  Kb'  \  '»r.l  p  .-.  ed  the  S<  ea< 
•  .  ,   . ' ,  .<      i  (i|  \  'i  «  in    i !  1 1 -ru pled  to  add  to  n  a    1 1 point  a m  <  ■•• 

», ,  I,  .,      !  t         ,  ■   fiK.ii    Th.il  el  fur  i  v  a    di-d-ateil  h\  a  v  nle  r »l 

j(1  ;       \i,    nn^niinn  m  to  e\,  lis   ■  ^  ■  m  i  »•■!  i  from  the  (haf!  was  de 
;;  ,i,  ,1  i,      ,     MuPa:    ruarcoi    "llu-.e  vote-  M'ffii  to-ufnei   that   I  he 
■    a,    |        .1   -■»))..'    s'lsd.    Tin    l  ijUni  Welti     A  mend  men'     \  t 'on 
!.,■•..,  i  ■(■■  i  i           r  ■  ,n.'!  K  if'h  '   !• 'i  W>  urn  n      i    »  •  a  n  \  I  .  a  1 1«  •!•  I  i :  i 
i  )    , .       \\     , ..,  .      i  ,  i  j     ,  :   .  1 1  i  i '  ii  I'    r  ,1   1 1  nil      |  ltd  t  he  \   \\  1 1 1  b-    el  i;  • , 

,,i.   1  ■  .  ■:in,>  a  .ha  • 

().)..,  lr.     i  ,1  Ii-  ■»  'i  1 1  .    '      ■  ■  -  »pof  !      "J    lie     '  »(Ual    .  l);ht 

t   .      ■,-!•..,,  !   .,  1   >  ;  (    !     i  •,  i  ■        .  i  '  i   1  i!     I  m  o  o  j  ■  }  1 1    i  i  1      llpln'M   'if  'ill 

.     \.    ,  '   ,       '  ,  ii,,    ,,,    n>n<  '"I  h,  I'rol 
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dereun  Kabkin  ol  Cornell  I  1  Diversity  ami,  indeed,  igain  by  Ms. 
<  hayr-s  KKA  would  sr  disci  unination  on  t ht  basis  of  sex  on  the 
<ame  level  as  discrimination  on  the  basis  of  race  It  would  make 
e»i.  former  as  utterly  illegitimate  as  t /.*  latter  is  today  Since  this 
is  the  caw  ,  no  military  policy  based  on  s.-xunl  differences  would  be 
maintained,  particularly  combat  excl  jsioi, 

1'roposihon  No  '1  This  step  would  be  unacceptable  to  the  Ameri- 
can people 

As  it  is,  the  percentage  of  women  in  the  Armed  Forces  today 

xv^\tLV'',V.X"{\  ',S  f:,r  h'Kht'r  ,han  if  w  ,s  l,urin«  ,,1<'  »i»*i«ht  of 
Wor!i«  War  II,  when  hundreds  of  thousands  of  women  volutiteered 
for  various  types  of  military  service.  This  has  come  about  in  large 
part  because  of  the  desire  of  successive  administ  atives  to  m  untain 
:i  million  man  lorce  without  a  draft.  Nonet  hide  s,  as  we  all  know 
mandator,  male  draft  registration  was  reintroduced  under  the 
< l  atter  administration  and  has  been  continued  until  the  present 
\  annus  attempts  were  made  it,  Congress  and  the  courts  to  require 
fiat  women  as  well  as  men  register  for  the  draft.  As  Callup  polls 
lia\f  continuously  demonstrated,  however,  most  Americans,  though 
la\onng  draft  registration,  and  even  by  a  narrow  margin  reinstitu 
t ion  of  ie  <|i aft.  oppose  registration  of  women.  One  poll,  conducted 
in  the  summer  of  1!>M,  revealed  that  .'.!»  percent  of  those  surveyed 
-'id  that  the\  approved  the  Supreme  Court  ruling  that  women 
cannot  be  drafted  Only  itli  percent  disapproved  of  this  admittedly 
•  •omewhat  distortion  of  the  Supremo  ( 'ourt's  holding 

More  significantly,  however,  crushing  majorities  have  always  op 
posed  the  t  •,' ion  that  wormm  should  he  eligible  for  combat  duty  let 
.done  t  'nairvd  to  participate  in  it  In  a  March  P.Wn  Gallup  poli 
""l\  1  j J" rue. it  (,1  I  lit*  |>o|>ula!ion  surveve  I  though)  that  women 
■m..uid  be  nhg.h-  lor  combat  roles  if  any  kind  of  draft  were  re 
qnue«|  lh<'  wording  of  the  suivey  question  implied  thai  women 
would  mil  nn  o  ;■.„,)  ilv  \h-  obliged  to  >rt  vo  in  combat  but  rather  hi' 
•dlaved  lo  \olunte«*i  lo  do  so  In  ,,((,  y  words,  this  meager  percent 
dor.  »..|  ,.v..r,  refl.-el  th.  I  rue  import  of  an  abolition  of  lh- 
"""•'•i'  "v,  his.on  p,,h, A  whir),  would  require  female  draftees  to 
■  "tinpaf"  in  conibii  \aver,  to  my  knowledge,  has  much  m  e 
1,1  'hud  o|  the  Amerir  an  public  o%,.f  supported  the  notion  of 

u'         pi'i'icipatmc.  in  ronibal  in  an\  way  I  would  also  note  par 
'  <'hrlicali-,  thai  latgei  pn e.miuge:,  oj  w.  men  opposed  lemale  con 
'  "piiun  than  do  men   In  i|,e  |US|         t,,  vvhieh  I  |usl  referred,  li! 
•'.  "'    ll!  """"•I,  a-  opposed  I,,  ..,'!  peicent  of        ruen  opposed 

!  h'    .o|,     l  I  pt  i.  .  •  o|  ;\  >>ni". I 

f'oo..  alio,.  \,,   ',    ||„.  |„,       ..,|  ,,!„.!, )„,„  ,,|  ,•,,„. |,.. ;  ,..  ,  |n  ,,,,,  ,, 

• '  1 1  !  I  o  0 1   1 1 1  i  ,  i  ■  i 1 1  • ' : ! 

1  bib    in   I  hi'  in.,  i   i. :.> ,,,,„.,  ,.,.,„  s     vJn-n  ;i   »,.,:  mo  ha- 


■  ■  ■       ■      •  '    «  ■        i  .  '  i  i  1  '  i  i      i  r  i  i  ■  i     ,  i  i 

"'  "Mr,,  ,|       nl.lf  tiiMn.ui  I'  i       ,  when  flic  h(.r:M-l;tifi  lus  l,rrn 

'''  'l,!l',t  ■IM,i  v"  f"'"  ''li'*  ihn'.ii  ■>!  i  i  , )  f  i  m  n  1 1 1  i'\|cii-,ihm  t,.  ;ii  ,|n 

•  '  ,"J  !■":,,,    1        •       '  *  ipt        nl  v.i.nif.f,        i-t  nM»>;i|    T!„.  |fi|V.i;pi  - 

!i'  '"I'mIii-i     '-I    ''mih,.,.   .!«-::.;.    \\„r|,l   W.u    II,   -.i-Mftrr,  ■ 

' '    f';    ' ' ' '  M"   ,f'     -'I'-    * » •  * '   I'Mth.ihlv    rnii   r\i  m   mm.  .  t  ,  f|,(.  fr(lf,| 

'  ,,!  •"  ■  l|  '           1    1,1  ,M  ^■i'-'1  fi.  »lr  ,i  jmiv.im  ful  ini|u  (■■:■.  mn  mM 

'h'  '    1      '''  '*         ?)'"'              tin-  -..n  lh-        it-i    •  tnp]ii>f|  f|i;i|tm«' 

1      :  '*  '   '  :,,t  '*''     V  ■  !'«^    hi      .mm  i-ls  !rn,,llc  nj 

1    ;        '  •  f  i  i '  ■  1 1    I    '         !'  -in'    I    ■  M  h  I  |  l.if  i  ( |    ||,     ,    |if  ..  j    ,  ,1 
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activities  utiinuiitiiiiml  m  Western  eyes  industrial  labor,  loi  exam- 
ple >r  oven  medicine,  the  Snviei  military  rship  has  refrained 
inrn,  incorporating  them  into  the  standing  forces  of  the  Soviet 

The  c'se  of  Israel,  a  democrat ic  state  with,  il  anyihmtf,  a  mare 
egalitarian  heritage  tlian  our  own,  is  even  more  to  tne  point  From 
tlii-  lo'iiiclirm  ol  »'  ■  first  Jewish  settlements  at  tin-  beginning  of  the 
century  through  the  Israeli  War  ol  lndependciu<\  women  did 

in  the  underground  Jewish  militia  For  a  brief  time,  combat 
units  ol  the  Israel  Defense*  Forces  did  contain  men  and  women.  By 
the  end  ot  the  1!MS  war  however,  when  the  acute  manpower  and 
.trateejc  crisis  of  the  opening  stages  had  been  overcome,  women  re- 
turned to  vital  but  nonetheless  noncombat  roles. 

Today.  Israel  drafts  on  the  order  of  aO  percent  of  its  women  for  a 
"  vear  tour  of  duty  These  conscripts  serve  in  the  equivalent  of  our 
uld  Women's  Army  Corps,  the  Cheyi  Nashim.  Although  trained  in 
basic  weapons  handling  they  do  not  serve  in  combat  units  and  are 
nnvfully  excluded  from  front  line  positions.  Indeed,  the  Israel  I)e 
Irn  e  Forres  made  considerable  efforts  at  the  betfinnintf  of  tht*  WTA 
war  In  evacuate  as  many  women  as  possible  from  exposed  bases  sn 
the  Sinai  in  order  to  lessen  their  exposure  'to  combat.  Women  do 
not.  as  in  the  American  Army,  have  military  specialties  which*  are 
hkelv  to  place  them  on  the  frontline*,  even  if  they  are  no!  combat 
-.penalties  per  si 

We  thus  have  (wo  countries  which  have  had  considerable  experi- 
ence with  women  in  combat  which  maintain  lartfc  and  effective 
military  establishments  and  which  adhere  to  ideologies  sympathet- 
ic to  the  usr  of  women  in  combat.  Neither  sends  women  into 
,  ninbat  toda\  nor  does  either  seem  to  have  serious  plans  to  do  so  in 
t|u.  future   In  of  these  facts,  it  is  evident  that  an  American 

dirraoo  h.  ,vurp  awa\  all  gender  harrier-,  in  the  Armed  Forces 
unuld  .  .  istitute  an  r\  per- i  n  lent  in  military  oru,aui/at  ion  of  onpre 
■  fimit  proper  t  ions 

proposition  Nil  I  An  mwl  to  .ombat  exclusion  would  damai'e 
unlitarv  effectivones1- 

Mihtarv  orr.ani/ations  how  fund  ions  and  requirements  utterly 
.lilfprenl  from  those  of  cim!  or ^ani/al  ions  such  as  businesses,  edu 
,  .,[,,,11  il  in-tituttom  .  or  i;.i\ernmi  nt  bureaucracies   in  ihe  words  of 
»  |ir  y  ,  i-.ite  I  -.1  udent  "  >t  wai 

u  ,     |  m  i  i  1 1    t.li<jl\    .|iH.o»<1    .hi. I    <|.,.nn    Iimiii  .in\   "tli'i    p.eu.  «l  l>\ 

\..   ,MiOii    I,..*'.    ■  I.miU  'hi-  rMl/fi  I  In-     "Mn-r    It'  0"'  'iUtW 

:  \.    hl  ...    M.:hrh        '.mimu'-.'I  v.  n  .1    i  hf  huMiH-     •■!  I  lit-  i-iii  •!  •  n.ttiMi.  tin  hu  i 
,i  ■«.►)',         t\    iimii.m'i  i :  it  1 1  \  mIu-  i  i  :m<l  di  t  hh  1 

\\,.  i,,.,  t  rift  indt'.e  rmlitan  or  rani/at  ions  b\  the  randan'*,  we 
ipl;|v  in  tin  n  .  luhan  c:nml crpnrts.  for  the  task  of  mihiar*  ortfaui 
/lilMM  ,,  HHomparabk  the  nmrr  diffieub  That  task  e>  to  prepare 
|nrn  |M  H,|r|  ;|fl()  (.tM|ure  and  to  inflict  vet  Kreater  mffeium  and 
pnctinn  on  an  i  iii-m.'  War  calf,  forth  hum  tj.o.e  ulm  partieipate 
,,,  lt  |,..,.|  ol  pie  u:\\  and  emotional  exertion  quite  unparalleled  m 
;  h,  ■  n  dian  .eolm.  mid  for  it-,  sUr.  .wfnl  conduct  require',  »:roup  o« 
|M.  ,un  .iii.l  moral.-  e,,nallv  e.n \  f  aordinar  \  It  i  .  <  |ear  that  women 
,  ;m  ,.,  .,,„)  ,1-,  of  ve  it.  <e  '.tutK  at  all  lev  el-,  ol  emplovment^  m 
,|„.   '\l(.:-t.<  me.    i  or  po--  r! iMfi    unomit.  oi  j'o\ et  nmenl al  hu 
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As  n  H  M.m,  ^.i.h.1:.  m|  mmbnt.  ,„rl-.«li,iK  historians  su,  h  as 
V  '     'V  and  sonologists,  siu  h  as  Kdward  SI,, Is  and 

Morns  Janow,,,,  h:,v«.  nhsmved.  military  effort ivonoss  rests  „r, 
man  v  on  the  >"h.'siv,'ii,ss  „t  *,nall  groups  of  soldiers  The  rela- 
'•"•  '•'I''  Mmo,     those  sn,,,!!  groups,  h,  thev  in  a  rifle-  sound  a 
••;»»/;'  «'"u:mee,s.  ,„•  a        rrew.  take  on  .mormons  impor 

""»'•••  tho. ...  who  Ih-Io,,,;  to  thorn  In  (hi-  final  analysis,  sold  ors 
Uv,T  h"'»  ;  •""">:<•  in  midsl  of  dnnKe,  not  bermise  they  make 
•ya hs  „  oannatos  of  the,,  pr<  dira.nent  and  not  even  out  of  a  sons,. 

tot i1- in  |{  „„,.,•.  Ih.-v  ovrrnm,,.  Ihe.r  fear  berause  of  thoir 
;•"•«'  brotherhood  with  those  .-.bout  them,  their  fear  of  lotting 
'      "    »"•"  on  the  one  hand  and  thoir  desire  to  sorvv  and 

pfoto.  t  tin  m  hi,  id,.  njfuT 

n<i.  phoneme,,,,,,,  knoun  ,,,  Iho  ,„,•<»<,  of  soiial  ps\rholoKv  as 
,,m,.",M  ',  U,:,V',V  111  '""Vir-s.  su,  h  as 

,V     l,     "   't?,    "IV  (),r"  «  to  military  -  - 

oH  hi    I    i      '  ,)T,"",,(,lv  »»>■  tho  intervention  ol'db, 

,"M"'  !-  ;,s  mm;"»"'  «"  •'•'•x'lal  attachments  of  j,,,lou- 

'  »»•  —'d.t.on.  of  i;.,npai»;mnK.  conditions  of  prolonged 

'  l-vhulimual  stress,  nothing  is  more  impor 

1  '"'  '"'  ,,!,,|" -  .  t  H-  s,lmvalof  an  army  than  th,M.4r 

;  1,1  11  »'.'""PS    IIims  (ho  immy  »ha<  K«vi.  tho  out 

"'    ,,M  •«"■'«•  Kv.p,.,-t,  l|,e  u„!K,,„m,|  nn(:s|,  rutnma|M|4I« 

,Mi     ';**'"  ""''J  v,(,°»>  "vor  supo,,or  numbers  of  <  bit;  in  Ar 

I  I  ,       '  '   '  "  "I"      !  »»•••>  '"»^-  many  tones  their  i  ,'mher 

"".    '    !'"  1,1  -one.  evervwbe.e  seek  to  ,  ,eate 

I  M '  1    11   .  M  f  1 1  .  M  .»  1 

,  ,,:  ',r'  '"iM  '  In  "  r.,vf!|  ;utl(lr  t.MV.Minr  thr  ,.■•,«. 

"  '  "  1,1     ,,'",,»!  'Ullf      It.-    ,l|f  ||(M   .M|r„,|.  |n|t  )U 

1      '    '      "*  :!;'      '    "i'Mtf.ll    |M.  hln-  m|    f|„     hMI  I 

:"     '    '  ''  '•"M  !  ,)"    >s«.i        v...iM  ,,|  .,„m|m>    ()fl.>  ,, 

■'"   '     !|'  '',,!'    '  "  »  li  •■     .mil  uh.'ii  (Mine 

'         '/   "  '         ■'  1  ,,)'     ■''        -         'I  "   I-'M  Mt        ,|  fh« 

l"'  "'      1  "  1         «i'ir  i  I.  ui, 

'  " '    '  '  "    I      -  'I  -  -  ih.   

'    ',-  '      •'     "I""    '      -  Hi  *  .In 


m     I'll    I.,  .j 


'  "  1 1 1 1  1 1 1  <  i 
!i  If  *f  1 1  If 


\  1 


':■    5  r.  ri. 
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After  hav/m;1  on!  that,  llw  author  lamely  concludes:  "II  these 
speculations  art'  iiirmalc,  I  do  not  know  jirtTisi'ly  what  effect 
women  in  comb;.!  woiil'l  have  on  comhat  unit  cohensinn."  These 
are  nor,  however,  mere  speculations  hut  rather  a  statement  of  so 
ciolo^ical  faet,  confirmed  by  empirical  studies  of  soldiers'  morale, 
studies  whieh  I  have  lootenoUd  in  my  testimony. 

Mditarv  organization^  mak"  conscious  use  of  masculinity,  ap- 
peals to  it  and,  indeed,  at  limes  (lacerations  of  it.  We  observe  this 
i  i  the  marching  i  ndcnces  of  a  platoon  of  troops,  the  psyeholoe;icnl 
and  physical  challenges  ol  basic  training,  indeed  the  everyday  lan- 
jna^e  of  sergeants  talking  to  youne;  pn/ates  It  occasionally  strikes 
u-.  as  tasteless  or  vulval,  and  ia  the  civilian  world  it  would  certain 
|\  he  mappioori;  te,  1  iiit  it  performs  an  invaluable  service  in  weld 
inr  f;ioups  of  vamp,  own  into  units  of  proud,  atfnressi\\  and  coin 
potent  soldier  - 

I  would  like  it)  insert  at  tins  point  an  observation  I  do  not  like  to 
rorrvct  Senator  Park  wood,  but  he    s  not  correct   in  saying  that 

•  union  and  men  currently  undergo  basic  training  together 

The  Anns  did  experiment  with  that,  and  it  was  a  failure.  TJje 
Armv  n»»w  ha    return»»d  to  hasie  training  that  is  sex  se^re^ated. 

Tin.  i|ue'-tnm  of  physical  capacities,  therefore,  though  an  ex 
tremelv  irn,  -Hani  one  is  in  some  respects  besides  the  point.  There 
;,n»(  rio  doubt,  a  lew  women  ''apable  of  marching  lit  I  miles  a  day 
witli  an  pound  ruck  .ark.  manhandling  an  antitank  missile  or 
hauhuj1,  Hie  hodv  of  a  wounded  comrade  to  safety  The  wholesale 
incorpora!  i* m  of  women  into  units  of  all  kinds,  however,  will  rip 
*(,,.  |.d)!'i  1  ol  cohesion  at  a  number  of  points,  and  in  combat,  that 

in  mean  tin  dill  Tei    e  between  life  ami  death 

|  h.ish-ti  t(  add  that  manv  uniformed  women  have,  in  the  past, 
.h  /)  will  roo'o  ]<■  in  tfi*-  future  to  plav  an  honorable  n'.d  useful, 
ir, id  ,i  \  ital  mir  in  mi!  Vttion'^  defer'. se  This  has  been  the  expe- 
i  i < ■  1 1 1  i  n|  Doi  i  mint  r  -  ,ind  ot  hei  s  in  much  More  due  :  I raits,  such  a  ^ 
1  mm:  !  here  an  manv  militarv  positions  t < > r  which  women  are  as 
■,..■11  .ii  pi  ih  or  mi  i\etane  i  en  hettei  (pialilied  than  men  Hut  i! 
i  |  |n  he\.'  ■  Ii-. 1 1  that  eianv  nnlitar\  |oh  .  should  b<  confined  to 
i,,iMi  1 1  i,o  \\"'M'si  dwiuld  be  incorporated  into  milita»\  unit:-;  "dy 
...  ,i|i  il,-  fie.ur  t  ill  mm'  and  thai  the  etjual  rijdtt  -  auier.dment  - 
,| „.!  i ;    ,M  , ,(         |.  i  1 1. 1  !  . I  i  m i  e f  i a  in  I  In   A h ued  !  or  ce  .  would  be  an 

ll'i'Ul  !.'ate.|  .)<     i    I  >  I 

I'lo  Md-hr-oi  »),.■  ,  lir-uoi}'1  '.oil  have  heard  <U  w  1 1 1  hen,  how  the 
,  ,|M  ,  i  Mi  lit  Mi.'  i-d  tic  an  will  il  lei  I  tin  lec.d  and  lioaiicial  -tat  u-  ol 
.  ,»'.,■!  ;i,  'Ui;J,<  1 1  M  1 1 1  v.  «>1  ih'1  cen-.ej  pieoies  wi'l  he  'I'tiniN,  hut 
!  ; ,  ,     •/  ,  !  1   |  j     *  1  :  \«  Li-  V.tll   i'ii||-n|c|    lI'C  0>'.t   ill    lliuu!\«'l||i'ii(  c     I ) 

1 1 1  i .  .  |  ...  ,  mI.  ill-   !■•  m  1  "!  .  i  mo  p'H  e  .i  •  -Mia  I  ee,  i  ie  I  it  \    So  oi  !a »  Is .  in  I  oe 
u ,  ,| ,  i ,  i|  ,    r  i  ,  i '  1 1  ■   M  •  <  •  [Mi-'    « ■  i   the  *  ■  i  { 1 1  a  I   »  ' , ,  Ii  I  ■    ,  oii  i  id  1 1  ie  o  t   will   u  I 
,!■,!*■  i  In-  ■  ■  !■'  o  i  ■     I  .  on  ih'     mne  dial    pro.  odm  er  .  t  he  personnel 
i.oIhiIo'  '    <  ao  »d    5lv    1'iecnafM     -  d « f  o  f      oi    the    ifnou\enience  ol 
,   ,]  ,      i,i  |  >  i  '  ■  i  i  .  i    \n  ■ «  .it  s    is  the  l|i  !  d    I -111   Iwm-  I        )>\  "  e  nt  i  In 

,  ,  j(|  , ;  i  |i- 1  a     1 1 1 1 1  >  1 1 1  ■  1 1  i  i    ■  i !  I  i  i H  ( iio 1 1, i     a  n  i  nf  mil  e|  \  j»  h  iter  ri>'  I 

•  },  ,i  on  ■  i  ■  -  •  M  .  .    huh  »dit  ie      t  oi    live     ol    »  oOO)'   IIH'I  i  md 

..Ml.  I 

|  •  ••  '  -.1  V\i    I    -I  •  "  l'-l'  ■ 
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Pull-Amu   jfAftMtMT  UF  LlIOT  l\.  f.OHEN 

It  is  an  honor  to  be  asked  to  testify  at  these  hearings  on  the  likely 
a^cquencra  of  the  passage  of  the  Equal  Right,  Amendment.  In  the  remarks 
that  follow  r  *aU  loom  exduivoly  on  the  likely  effects  ERA  would  have  on 
the  ability  of  c*a  armed  forces  to  perform  their  wattle  mission*  I  may  sum  up 
my  argument  in  the  faUoving  out  of  propositions 

(I )  ERA  would  require  tne  impe^n  of  nw-Uird  criteria  through^*  the 

m"1U7:  l"  fHrtk"dar'  lt  ■WIWo..  *  the  combat  exclusion 

policy.  ?  would  gene'  women  er  masw  in-0  jcubRt- 

(.  )   Thin         would  be  one  witNoir  crecafcne  in  our  history,  today,  the 
Am..„o,n  p,  ..  ,-  .eiMir  r cvay  to  sending  women  into  combat. 

01  No  *i„,  hw  jcpterf  it1  peacet^e  which  ^  ^ 

"V'';-  %V-",ta-      tV  ^  ERA  would  forco  upon  ua.  Indeed, 

wy  {..w  haw  'V-   ™>  Female  -wLlien,  info  combat,  and  none  have 

eel       r>p  jS  Jl  .  j£V< 

1         'm  many  an  i  *Jring  p,.^  ^  ^  that  a  ^  h 

"'V''"7  ("""-  ';'  '!"  f*    ™        -«>M  «^e-^y  ynunq  men  and 

•'  V"1'  "•7f'*1  '<  r!"'"  «i  T^vinatHy.  Limit*  jon-Wif  time  fwdrf.  a 

•1,:,,  -J":        •  -i-i'-t:  nf  W.w  FKA  would  nfl.-,-;   t»o  iml|.ary  _  m  th„ 

»'M.».  f  •,   ey.,;.,,,),..   r„    ,„-,.,,,;,  ■!   ,llr„v,,r    _    ,,,,    ,  ^,.,„ 


' '   '•  '     i'  i<  ••  •  •      .    ..    .    1     w  .11    ,     „„,„  ,.),,,,  

"  '"  "  '  «.-.  .»,.  vie,  ... 
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Tin-  "i.mU-'.t  i»u»n  f  In v  v*""""'  fr-im  ■vrw«.-  tn  nrivu;i'.  In  thr  Navy 
ami  Air  i.v-nv  -l  pv^  en  Ir^slatinru  in  tho  Arr.y  it  <Ur-'nt3<;  or.  a  r-Mulatnr. 
w'.i.  h  *.?  it.-,  tti.it  wipifn  an-  not  authorised  tn  arvw  in  certain  tyj^s  of  units 
<!..*,  mf.jiviy,  •  mii'n  ai*ihVry,  armor,  (Tim1.it  -iPiint^r,  low  .iltiUule  air  •Vfrn:*-, 
■in. I  mi  h.'lm.^rri).  Cruris  ••xflivaun  chr>~>  certain  m.l.Mry  rxrii|rttinnaJ 
■f.vni'iri  Mir/'i  ttUrt-  hrtnl  ar/<vr)  to  womon;  it  *1t  r!ir»-.  rthnr 
•■it-.  ..I  mi-,  li-i-.i'i:*'  tif  th.'  hxnh  likolihotxi  t.hoy  rvtvv  indir-n ly  r  mn-j  women 
tn  <m»m<  in  -vm^.  If  Chimp-?;  wi-Jvvt  it  oouLI  .itok'ii  any  CDmUH  "xda'aon 
[*:Jn7  (j-  .w  it  IbV.  •  •  .i  *rn  rut  1 "  f'n 

H,,,,,,  ilr,.         wh"1mir.»7  rrrourvis  tn  think  that.  E  H  A  vj'lI.1  Innv  I hf ■  arnv-1 
f  ,  ».t.jri   ,i;  rl<.r„l,.T-Uv4xl  ikitiiv^n»ii.%  inolixlvv]         c^rMt  .  ■xrlii'ir.n 

„'■■  (.-  ,»  [t.-^I  tin-  fVrvT.'  u-i  IT/.!  r*-n..H.»r  nam  Krvm  ,it^M..i*isl 

i,,  ,\,».|  i,,  i'    ,  l.r  inn  fxHiilmq   wonnTi  fn  »r  ctimh.it-    That  fftoit  w.t; 

,].. •,..»»,».!  rv  a    -       -,t   '  I  ti,  iM;  .in  imonnH'onl  > .  >  oxi. '.u- !«•  w.ivn  frm  »h"  hit* 

w  ,..    !■...    ,»,..!  rv    i    JM',1!    «  tr-ii.i.     Ihrr  VMlrviv,,)  »  O  "1 !'  f  !■  •  '   'h.tt  V  ale 

l.iw  .'-iiful  m'w  !-•,  \l"  ».<l'jal  Anion-  Un  i  it :  A  Cot.'f  ll  nt  ional  P.var.  f'.»i 

1M.|M  ;  iii    W    ...  >.<  iv  m?«H-*    in  l.i  il.bn  ?  »lsa«   "W'.n.-n  wiU  'f:v  in  ^ 

i  ,  i  ,,.,,1'  mv  w  :i  if  piimh!"  f'-r  ■••■'ni.r  liny" 

,fi,,      .    Mj      ,j,  ,t,       u    r..   »;,»{,..               h'  w.-v-'i,   1'.  'h"    u.  Ml'            iai  r-:  f 

.  .,        ,  ,    •            ,.  xi         -1        • '  i" 1 ! !  MrnYMi  J1/:  <■  I'  A  w  «iM   »•»    li..    i^i.-M  '  '  « 

,         ,  ,.  "  ,.  ■,,  ».    !,•■■'.  i  lV.  .h'j  f  t i  km.                l.i.'     ■■Iii'1  i4 

,   .         ,  : ,  ,);.     m  it •      ll  >  !  i' ;  r  '  ■   '< rl ;'  f  -  1   1 1 

„.,.''»..       1    ,     *  '  n  '  M     IV       M  it.'    M  /  V     lv1   '  •!     ■   'l     ■'    -  " 

.       t    j    t,  v  t  ,vfl.  , ,    ■   > i  !  i <  '    til  ,'  1  «  i"!  'n  ■'  1,1 
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NonrthoWu,  as  wo  all  kmw,  mnmlatory  male  draft  rejinLrat  ion  wa-i  n2intrc»jo.c«d 
urnk?r  the  Carter  Administration  and  has  been  contlr-ucri  until  the  present.. 
Various  attempt*  were  made  in  Congress  and  the  courts  to  r. -quire  that  women 
an  woU  an  men  reciter  for  the  draft--  as  Gallup  poll*  have  continuously 
dpipnnrtratort.  hnwpvcr,  mor*  American^,  though  favo.ing  draft  rpqi*ration  <and 
won,  by  a  nairuw  margin,  a  roinstitution  nf  the  draft)  orpew  registration  of 
women.  One  fwll„  conducted  in  the  summer  of  1901  revealed  that  S9  percent  of 
thr*.  .'4irv«.y^]  '.iid  that  they  "approve  the  Kuoreme  Court  ruing  that  women 
cannot  be  diaherr.  Only  36  percent  divU.ppJV,al  ot  this  rather  distort*! 
rendition  of  the  Supreme  Court'  a  holding. 

M.T.'  •jqmfu-anMy,  cmshinc  napritiw  have  alwa^  opf^j  the  ,cten 
iha>  w.im..n  ct!,,,.,)  h.  digtblo  fQr  miT|LvU  duty;       atow  ggu^  to  part^^, 

">  it-  In  A  Maid.  19«0  Gallup  poll  only  21  percent,  of  the  population  airveyod 
thouoht  fh.lt  wo.nor,  .*....ld  be  "oligihlu"  for  cijmh.lt  tale-,  if  any  land  of  draft 
'"•*"•  "T«r.«1-  Tho  woniirtg  of.  the  njrvey  gu.-j.mn  implied  th_.it  women  would 
t  *  tv.o-jiinly  L*.  ,iiJiq#x1  to  f?erve  in  comb.it,  but  rather  be  allowed  to 
VM.urt,,<t  to  (in  o-j.  In  other  wori;.  thj,,  moa.jor  ixrontagc  dc*-j  not  wen 
r.<l>.i  tno  ior  tmf  ■  rt.  r.f  an  alnl.tmn  af  the  combat  oxdnuon  paucy,  which 
wmM  „,„.„„  tem.,..  Jtaft,^-,  to  participate  in  combat,  Never,  to  my 
ki,.w),v|.,,.,  h.i-i  m.Mi  m..r«.  than  ,1  third  of  the  American  pitJjc  ev.-r  fupinrtod 
'J...  ..(.on  ..f  win,,.,,  pn  onpitirii.  w  -r.mK.t.    I  would  al.v  no*-  parenthetically 

'he    '•"'I'M    ..T.v.,1.-..,-.  ,^    „,.„„.„  f.>(n,(!l.  ,,,,,,,,,,,,„,,,  ,.,un         m,,n.  |n 

""'  1,11  •  ""'••»      ••"••v  M  ("••-ni  of  w...   ,„,,„!  o,  .,,  [,,,.,.,„ 

•  '       l!"     ''-l A!. o;     ,-.„„Kl!     ,.„,,,,„,,  ,., 

f  1  •  ■<  f  1 1-  r  5 

■  1   '""'■'W  :i  V,  h'v-n  ru'i,,(,  hi,  .,1i.m.iv    mO.mI  r..,n|V 

"    "  "'  ■   »'   ^'^  »  1  ,1..      „  ,  .„■!„  n  ,.| 
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they  do  not  sw-m  have  made  a  powerful  Impnwrinn  on  their  German  enemies 
After  the  vir  the  Soviets  stopped  drafting  women,  and  today  the  Soviet  Army 
h«j  scarcely  any  female  soldiers.  Although  Soviet  -omen  have  long  participated 
in  a  host  of  activities  "untmditional"  in  Werfcrn  eyes  -  industrial  labor,  for 
example,  or  medicine  -  the  Soviet  miUtary  leadership  has  refrained  from 
inairpurating  them  into  the  sanding  forces  uf  the  Soviet  state. 

The  of  Israel,  a  democratic  state   with,   if  anything,  a  more 

v,  diMrian  hKcibKr  than  our  own,  is  even  more  to  the  pram  ■  fo"r»Oinq 
of  the  fir*  JewU.  settlements  at  the  beginning  of  this  century  through  the 
Israeli  War  of  Independence,  women  served  in  the  underground  Jewish 
mihti.1.  Fur  .1  nnef  time,  combat  units  of  the  Israel  Defense  Forces  CIDF) 
stained  men  and  women:  by  the  end  of  that  war,  however,  when  the  acute 
monpnwr  arvl  'ir.tegic  crisis  of  the  opening  stages  had  been  overcome,  women 
rotinnt'd  to  vital  t«i»  nurieliiele=r»  nort  combat  roles. 

Trrtiy,  l-a  H  drifts  on  the  order  of  fifty  percent  of  it*  women  far  a  »w« 
yw  ti.ir  '-f  du>  ,s  Th.«v  ranfmpte  vrve  in  tho  tiqpiivalcnt.  of  our  old  Women's 
A,,-.V  .-.„•,-•,  NarHm.    AlthouMh  traine.1  in  basic  weapons  nan. fling, 

,,„..    .,,,„*  .„v».  in  r,,mMt.  units,  and  am  carefully  excluded  from  front  line 
,  ,  ..  l::         H»  !•>(••  rrxl.-  snm.-  effort  at  the  hoginronq  of  Hie  1473  war 

.,  ,,  ,  „,,    ,         a.  i.irjfJe  in.tr.  exr««*l  *avn  in  th<>  Ruvn  >n  rw-H 

ii      y...:.n   V>  •*''»  as  <n  th»*  Arr'<Mie.iii  Army, 
;  ,  .,.,,,„,     ,  v  ....a.  I.    "      hWly  In  pla.,-  iVm  oh  »»' 

_ ,   e       .  .im  in  i  "<  i  ml  .e D  1 ,  f  i, i ii  ■  t»'i  •<•, 

......       .»•..«,,.-     will.  I)   !'••.•<•         1   I'. 'I"'  :■  HI 
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Proposition  04i  An  End  to  Combat  Exclusion  Would  Damage  the  Armed  Forces 

Military  organizations  have  functions  and  requirements  utterly  different 

from  those  of  civil  organisations  such  as  businesses,  educational  institutions,  or 

governmental  bureaucracies.  In  the  words  of  the  greatest  student,  of  wan 

War  is  a  special  activity,  different  and  separate 
from  any  other  pursued  by  man.  ...  No  matter 
how  clearly  we  see  the  citizen  and  the  soldier 
in  the  same  man,  how  strongly  we  conceive  of 
war  as  the  business  of  the  entire  nation...  the 
business  of  j*ar  will  always  remain  individual 
and  distinct. 

We  must  not  >xkje  military  organizations  by  the  standards  we  apply  to  their 
civilian  counterparts,  for  the  task  of  military  organisations  is  incomparably  the 
mu,,.  difficult;  to  prepare  mon  to  suffer  and  endure  -  and  to  inflict  yet  greater 
suffering  and  privation  on  an  enemy.  War  calls  forth  from  those  who  participate 
in  it  Web  of  f*yacal  and  emotional  exertion  quite  unparalleled  in  the  civilian 
rrsUm,  and  for  its  -wccwMful  conduct  requires  group  cohesion  and  morale  equally 
extraoHinnry.  ft  is  clear  that  women  can  serv"*  at,J  do  <Krve  successfully  at  all 
levels  of  employment  in  the  American  business  corporation,  university,  or' 
governmental  Urnvw-racy.    Such,  however,  cannot  be  the  case  for  the  armed 

As  inimnrr^r;  cornet  hirinmns  (airii  as    General  S.  I,,  A.  Mar^all)  and 
7t'l"Ur,f'  f'JU'h  ,Vt  F',w»^  ^  *nd  Morris  Janowit*)  haw  otorveO,  military 
i.-ffn**ivnni-fi  r-;iM  pnrn.irily  on  the  cohe^vonorr.  of  cuiiall  grouj^  of  Tidier-., 
m-  r>MUorvni4r,  -n^v,  ,h,«,.  srmill  nrcu(«  -  bn  they  m  *  rifle  ^wrj,  a  fivnn 
•<<  ''Mni.w      ii r» ^ *f 'v,  m  ,Mn  rrw      t(lkfl  {rn  pnorm,;,v?  imr»uMnrp  lot  thew  who 

f,^'"]        "V'r'   hl  '^'VAly.  .,  fuMier*.  W-*p  t|,p,r  ri;ui.,,e  ui  the  mbisl  ei 

l",f"'  "  1  ^'  '  :  "  H,,  v  n-,k"  »'"1ntir  r-.Hm.ile.;  of  thru  r»n*h.-ameiil,  <U;d  net 
"rt     f  ,,f  >klt|lMl,';^  ■  »ther#  fhi«/  '-vproMiu-  then  f.Mr  r»«e.n).  «•{ 

t?'M'     S;''''       '    l'?'J,'','^f    WlMl    rh.r,.  ,ht,T1(    r]KMr    fi(il|    f.    n|f,M)rn    f].  ,f(l1 
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M  ^  22&  crucL"11  tu  nuUt"iry  rfftfrtivqnprr,  is  threatened  by  the  intervention 

of  disturbing  factors  such  as  romantic  or  stixuai  attachments  or  ^alousios,3  In 

the  conditions  of  campaigning  —  conditions  of  prolonged  physical  misery  and 

r«ychcJorp.od  stress  -  nothina  is  more  important  for  the  success,  indeed  the 

rurvival,  of  an  army  than  the  cutaavenos  of  its  small  groups.  It  is  the  duality 

that   gave   the   outnumbered   and   in   some   respects   under-oauipped    British  • 

rxim  tomtom    Paratroops,    Guards,   and   Gurkhas  their  victory  over  suf^rior 

numU-rs  of  duo-in  Argentine  soldiers  in  the  Falklnds  Last  year;  it  is  the  quality 

that  allows  the  taaclin  to  hold  at  bay  forces  many  times  their  number;  it  is  the 

4 

quality  that  all  good  armies  every  wnere  seek  to  create  and  maintain. 

What   m,tivat.*J  men  to  fight?   In  a  recent  article    favoring  th*   use  of 

women  in  comtatant  units  the  author  admits  the  followina: 

I/>t  me  offer  an  additional  explanation  for  men's 
r  distance  to  allowing  women  in  combat  units,  I 
conjecture    that    there    i3    a  psychological 
differentiation  between  the  'real  world1  and 
com  bit  that  enables  some  men  to  survive  the 
p  norm  u  as  psychological  stress  of  combat.  One 
survives  by  prt^rving  a  mental  picture  of  the 
normal   world  back  home  to   which  one  will 
return  from  the  horror  world  of  combat-    One  ii 
ervjaqcd  in  an  elaborate  game  (alheit  one  with 
wry  hiqh  stakes)  and  when  the  flame  is  over, 
r-.rn'  can  go  homo  to  an  intact  world.  One  of  the 
tr.apr  component-  of  the  world  ^ck  home  is 
wom«»n,  'our  womtn'f  who  are  warm,  nurturant, 
idtm-femininc,  and  objects  Of  sexual  fantasy. 
Women  (at  least  'our  women*)  are  not  part  of 
war.    Indeed,  onp  of  trie  reasons  for  fiqntinq  is 
tr,  protect  our  women  and  the  rest  of  what  is  in 
rJwt  image  of  the  world  back  home.  If  we  allow 
women  into  combat,   with  us,  then  this 
nsyeholoqical  differentiation  cannot  be 
maintain^!,    and    wo    lose    this  pRychclorncal 

.,..«,„  r  :,(1v|v  .t.M'Vadi-v  "If  dn~e  ■  ,r» * ulatu <r ls        achate,  I  do  noi  kruw 
,„,.,,,!,  wh.;t  ,.ft,,t  women  in  o  mUit  would  have  on  combat  unit  ci  ilx-siun." 

in  fact,  mem  r**™!at  i.<  >ns,  bit  a  sratem.  nf  of  ;^in]rxncal  fact, 
„  .t ,t  u  i  .  .I  |vy  imi\|tI<  :\\  sfU'U*-.  of  solilieiS'  moral;'. 

MdiMr  i  -rillhi/.Hii^/.  make  cn^w.  ire  of  mas.  uhnU  y  -■  af  ^.ds  m  it 
l;.;<    |        i1I(lr.   exiqqer  H  ;.Pt»s  of    it,'     W»  nhvrv  Uns  in  0««  manh.s<i 
;  ,.[       t].»t;„.n  ol  lu.r;  t.hf  ir.y.lml.ifjit  al  and  r*»Y )!  «  »^I,,1'»,J«  '  (,? 
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basic  training,  indeed  tive  everyday  language  of  sergeants  talking  to  young 
privates.  It  occa^onaHy  strikes  us  as  tasteless  or  vulgar,  but  it  performs  an 
invaluahle  service  in  welding  groups  of  young  men  into  units  of  #  proud, 
aggressive,  and  competent  soldiers. 

The  question  of  physical  capacities  therefore,  though  an  important  one,  is 
in  some  respects  besides  the  point.  There  are,  no  doubt,  some  women  capable  of 

i 

marching  twenty  miles  a  day  with  an  eighty  pound  rucksack,  manhandling  an  1 
antitank  missile,  or  hauling  the  body  of  a  wounded  comrade  to  safety.  The 

wholesale  incorporation  of  women  into  units  of  all  kinds,  however,  will  dp  the 

/ 

s 

fabric  of  cohesion  at  a  number  of  points,  and  in  combat,  that  can  mean  the 
difference  between  life  and  death. 

I  hasten  to  add  that  many  uniformed  women  have  in  the  past  and  will 
continue  in  the  future  to  play  an  honorable  and  useful,  ihdeed,  a  vital  role  in 
our  nation's  defense.  This  has  been  the  experience  of  our  country  and  others  in 
direr  straits,  such  as  IsraeL  There  are  many  mili  ary  positions  for  which  women 
are  as  well  or  perhaps  on  average  better  suited  than  men.  But  it  is,  I  believe, 
clear  that  many  military  jobs  should  be  confined  to  men,  that  women  jhould  be 
integrated  into  military  units  only  with  the  greatest  of  care,  and  that  the 
2RA's  abolition  of  gender-based  criteria  in  the  armed  forces  would  be  an 
unmitigated  disaster.  1 

Condiraon 

Throughout  these  hearings  you  have  heard  or  will  hear  how  the  Equal  V 
Rights  Amendment  will  affect  the  legal  and  financial  status  of  various 
institutions.  Many  of  the  consequences  will  be  serious,  but  there  will  be  those 
who  will  consider  the  cost  or  inconvenience  inflicted  worth  the  goal  of 
complete  sexual  equality.  Similarly,  in  the  military  realm  the  price  of  the  Equal 
Ris,  J  Amendment  win  indude  the  expense  of  cumbersome  draft  procedures,  the 
personnel  tJirbulence  caused  by  pregnant  soldiers,  or  the  inconvenience  of 
measures  to  preserve  privacy  in  the  field.  But  here  the  price  of  the  Equal 
Rights  Amendment  will  encompass  an  L finitely  greater  coot,  that  moot  precious 
of  all  commodities,  the  livus  of  youno  American  men  and  women. 
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Constitutional  Basb  foe  Equal  Rights  foe  Women.  «o  1£E  

969,  973,  978. 

S^rtw/Octtber  ^fflSX«rt»  of  Hie  cowl. 

the  aaLjg  a.  wim»* '  ^^i"vr«i!ri»in  ^  ax  w  ««•' 

g?^y,ra  — - 85,6 

andjanowitx  article  dted  below. 

*  ,  fcr  Female  Combatants,"  in  Nancy 

5««*  ^ir- ^oStan*  or  Noncombatants? 

Loring  Goldman,  ed-,  Female  

(Westport:  Greenwood,  1982),  p.  no. 

the  MkMdC  rapdlWd  to  g'^fg?  jgTttTO.  »TK>-«-  Wen  the 
MKiaBcUJom  fCMray.  <=^„^^,Jr?,."^jMn«i,  eoMera  were 
jUjgST^^l  of  Semen  "S^hTZSk  the  »»»»  th«  they  wet. 
KMkely  to  desert*  "S^^tS^S  STf**.  My  of 

defend  those  „  uTdfecaiii  morale  of  .ail  en 

^^^^^  «  *- 

help  in  preparing  this  testimony. 
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Senator  Hatch.  Thank  you. 

Ms,  Chayes,  we  will  turn  to  you  now. 

Ms.  Chayes.  Mr.  Chairman,  with  your  permission,  I  would  like  to 
condense  somewhat  my  written  statement. 

Senator  Hatch.  That  will  be  fine.  We  will  put  your  complete 
written  statement  into  the  record. 

STATEMENT  OF  ANTONIA  HANDLER  CHAYES 

Ms.  Chayes.  The  purpose  of  this  hearing,  it  seems  to  me,  is  to 
illuminate  one  question:  Whether  the  passage  of  the  equal  rights 
amendment  would  have  an  impact  on  our  Nation's  ability  to  sus- 
tain and  field  combat-ready  forces  in  any  emergency. 

It  is  my  firm  belief  that  removal  of  legal  impediments  to  permit 
the  Armed  Forces  to  fully  tap  a  much  larger  pool  of  potentially  ca- 
pable and  talented  people  will  enhance  national  security.  Nondis- 
criminatory utilization  of  over  50  percent  of  the  population  would 
radically  alter  the  manpower  equation  in  planning  for  mobiliza- 
tion. And,  as  experienced  with  peacetime  utilization  of  women  has 
demonstrated,  the  increase  in  numbers  and  gradual  acceptance  of 
women  into  specialties  previously  closed  to  them  has  improved  the 
quality  of  manpower  required  for  an  increasingly  technologically 
sophisticated  fighting  force. 

It  is  necessary  to  assess  the  potential  effectiveness  of  military 
manpower  in  the  context  of  overall  military  strategy  and  planning. 
Wa  are  planning  for  military  situations  in  which  the  potential  ad- 
versary greatly  outnumbers  us  in  military  manpower  and  equip- 
ment, in  which  his  lines  of  communication  and  supply  are  likely  to 
be  shorter  than  our  own,  and  in  these  circumstances  we  expect  to 
compensate  for  numerical  disadvantage  by  leveraging  U.S.  techno- 
logical advantage  both  for  its  deterrent  and  warfighting  value. 

We  have  become  increasingly  aware  that  we  have  placed  a  crush- 
ing burden  on  the  credibility  of  our  nuclear  deterrent.  Despite  the 
extensive  and  expensive  investment  we  are  now  making  to  modern- 
ize our  strategic  and*  intermediate  range  nuclear  forces,  I  think 
there  is  growing  awareness  that  deterrent  value  has  lessened.  Nu- 
clear war  is  not  winnable,  as  President  Reagan  has  come  to  under- 
stand and  articulate.  We  therefore  raise  the  nuclear  threshold  by 
increasing  the  deterrent  value  of  the  weapons  systems  and  strate- 
gies of  the  wars  that  we  can  fight  and  that  we  can  win,  We  have 
enormous  strength  in  electronic  and  semiconductor  technology  to 
provide  14s  with  even  more  precise  antiarmor  weapons,  antisubma- 
rine warfare,  technical  air  and  C3I.  We  must  be  able  to  produce, 
employ,  friaintain,  repair  and  replace  weapons  systems  with  rapidi- 
ty and  Effectiveness  to  counter  great  odds.  It  may  be  somewhat 
beside  the  point  to  state  that  there  still  remains  a  serious  budget- 
ary mismatch  ror  strategy  that  has  been  accepted  by  military  plan- 
ners, but  it  is  not  beside  the  point  to  urge  that  we  unshackle  the 
manpower  planners  from  the  artificial  legal  and  psychological  bar- 
riers against  using  a  major  segment  of  the  capability  and  talent 
needed  far  such  an  effective  deterrent  in  warfighting  strategy 

We  would  not  cripple  ourselves  by  limiting  the  pool  of  brown- 
eyed  people  nor  would  we  think  of  eliminating  entirely  people  with 
flat  feet  or  nearsighted  vision.  It  would  be  unthinkable  today  to  ex- 
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elude  blacks  and  HiHpanicH,  although  it  was  still  argued  in  World 
War  II  that  desegregating  the  Armed  Forces  would  impair  the 
morale  and  the  fighting  capability  of  the  white  majority.  Before 
President  Truman's  ordtr  of  integration  in  1948  there  were  violent 
demonstrations  that  turned  into  ugly  race  riots.  It  became  clear 
that  racial  tension  was  sapping  our  combat  strength..  Gradual  un- 
derstanding of  the  impact  of  segregation  on  mission  effectiveness 
moved  us  toward  full  integration.  We  learned  in  Vietnam  to i  fight 
beside  an  ally  who  was  shorter,  lighter,  weaker  and  culturally  dif- 
ferent. We  contemplate  a  coalition  defense  including  an  even  wider 
spectrum  of  cultural,  linguistic,  and  operational  variety. 

I  understand  the  fears  that  until  now  have  kept  the  military  the 
one  area  of  Federal  law  where  explicit  sex  discrimination  exists. 
However,  the  experience  of  the  last  several  years  has  proven  those 
fears  to  be  groundless,  and  it  is  time  to  put  them  to  rest.  Since  the 
1970's  there  have  been  great  increases  in  the  number  of  women 
serving  in  the  Armed  Forces,  and  these  women  have  performed  ex- 
tremely well.  Today  the  skills  and  capabilities  provided  by  women 
have  become  so  integral  to  the  efficient  operation  of  all  branches  ot 
the  armed  services  that  in  any  national  emergency  it  appears  the 
conscription  of  women  is  inevitable.  In  fact,  plans  have  been  devel- 
oped for  a  draft  of  both  men  and  women  with  medical  skills. 

Let  me  talk  for  a  moment  about  the  growth  in  women  J  partici- 
pation. The  consequence  of  the  1973  decision  to  eliminate  the  draft 
means  now  that  from  1  in  every  30  recruits  being  fema le  the 
number  has  risen  to  1  in  11,  and  the  quality  as  we  have  document- 

^n^^l^women" comprised  less  than  2  percent  of  the  Armed 
Forces.  By  1981,  the  figure  had  grown  to  about  9.4  Percent.  It  has 
flattened  now,  but  pre-1980  projections  did  not  flatten  that  growth 
for  several  years,  and  it  was  really  planned  to  rise  to  lb  to  l»  per- 

cent  • 

In"  the  late  1970's,  I  think  the  military  cautioned  against  moving  x 
too  fast.  There  were  a  number  of  studies  done,  and  I  , have  men- 
tioned in  my  testimony  the  results  of  some  of  these  studies.  I  think 
the  major  point  that  I  wanted  to  make  is  that  all  these  stud  es  de- 
signed to  prove  the  negative  have  managed  to  demonstrate  the 
positive.  The  studies  have  shown  discipline  and  courage  on  the  part 
of  women,  and  yet  they  still  continue  to  be  studied. 
In  1980,  the  message  from  the  services  was  to  go  a  little  more 

Sl°U  has  been  suggested  that  part  of  the  trend  toward  retrench- 
ment was  not  only  a  reassertion  of  old  prejudices  but  a  response  to 
the  economic  slump  and.  the  sharp  rise  in  unemployment  that 
made  unanticipated  numbers  of  better  male  recruits  available.  The 
initial  decision  to  increase  the  numbers  of  military  women  emerged 
in  the  1970's  as  a  way  of  insuring  adequate  numbers  for  the  All 
Volunteer  Force.  When  the  economy  recovered  and  the  need  tor 
women  diminished,  then  *he  studies  such  as  women  pause  were 
undertaken.  The  studies  seemed  to  proliferate  I  think,  moreover, 
the  elasticity  in  the  definition  of  "combat"  also  appears  to  be  a 
function  of  his  kind  of  exigency.  m;iuaril 
But  now  that  women  comprise  about  10  percent  of  our  military 
force  it  is  unrealistic  to  think  that  they  are  going  to  be  made  to 
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disappear  at  any  given  time.  It  is  time  to  recognize  the  fact  that 
they  have  performed  well  and  they  are  here  to  stay.  Yet  despite 
their  demonstrated  value,  women  have  suffered  discrimination. 
Much  of  it  is  subtle  and  even  unconscious.  When  I  first  arrived  in 
the  Air  Force  in  1977,  I  found  that  the  numbers  of  women  had 
been  kept  very  low.  When  I  asked  the  manpower  planners  to 
double  it,  I  found  that  met  with  general  acceptance,  and  it  really 
proved  the  point  that  limitations  had  been  more  or  less  arbitrary. 

I  think  prejudice  remains  in  a  number  of  other  ways.  There  is  a 
great  deal  of  vocal  concern  expressed  about  pregnancy,  but  other 
disabilities  plague  managers  because  of  their  negative  effects  on  ef- 
ficiency and  productivity.  The  continued  emphasis  on  pregnancy  as 
an  argument  against  women  in  the  military  suggests  that  it  is  a 
major  cause  of  attrition  and  absenteeism.  The  fact  is  that  men  in 
the  military  lose  about  67  percent  more  time  than  women  while  on 
the  job  including  the  pregnancy  factor.  The  overwhelming  percent- 
age of  lost  time  is  caused  by  desertion,  alcoholism,  drug  abuse,  and 
discipline  problems,  those  experienced  primarily  by  men. 

Our  life  patterns  have  changed,  and  even  the  courts  have  long 
since  recognized  that  pregnancy  is  not  cause  for  involuntary  dis- 
charge. 

Once  the  baby  is  born,  a  distinction  must  be  made  butween  those 
who  leave  the  service  and  those  who  can  make  satisfactory  adjust- 
ments for  child  care.  Personnel  managers  rightly,  I  think,  are  con- 
cerned with  adequate  child  care  arrangements  because  the  service 
member  has  to  be  able  to  respond  rapidly  in  an  emergency.  Yet  I 
found  that  no  priority  early  on  was  given  to  women  in  the  military 
child  care  centers,  and  it  took  a  lot  of  effort  to  begin  to  upgrade 
those  institutions  for  children  to  make  them  adequate.  In  any  case, 
adequate  child  care  is  not  just  a  female  service  member's  problem. 
In  the  Air  Force,  for  example,  the  majority  of  single  parents,  58 
percent,  are  men,  and  those  percentages  hold  for  all  three  services 
more  or  less.  I  think  there  are  real  problems.  There  are  real  prob- 
lems for  men  with  custody  of  children  and  for  service  couples.  It  is 
time  to  address  pregnancy  in  the  context  of  the  broader  issues. 

I  think  the  experience  of  women  in  nontraditional  fields  has 
been  on  the  whole  encouraging,  though  it  has  discouraging  aspects. 
Women  have  felt  themselves  to  be  trailblazers  and  found  great  sat- 
isfaction in  developing  skills  in  fields  that  had  been  closed  to  them 
in  civilian  life.  I  am  also  aware  that  there  has  been  some  migration 
of  women  to  more  traditional  fields.  It  takes  time  for  adjustment  to 
these  nontraditional  skill  requirements.  Men  have  also  tended  to 
migrate  from  the  dirty  work.  In  fact,  in  those  fields  one  finds  the 
greatest  amount  of  drug  abuse.  Overall,  the  attrition  rate  for 
women  has  not  been  substantially  higher  than  men,  and  the  in- 
creased flexibility  in  allowing  specialty  changes  has  paid  off.  Unfor- 
tunately, it  is  always  the  failures  that  get  highlighted  to  the  public. 

What  concerns  me  is  that  this  history  of  discrimination  against 
women  end  the  restrictions  in  effect  today  have  seriously  damaged 
women's  career  progress  in  the  Armed  Forces,  and  in  fact,  it  dam- 
ages our  national  security.  Women  are  denied  opportunities,  not  on 
the  basis  of  their  skills  or  capability,  but  solely  because  of  their 
sex.  I  saw  this  in  the  whole  pilot  training  issue.  I  worked  on  the 
WASP  legislation  in  order  to  bring  recognition  of  the  fact  that 
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more  than  a  generation  earlier  women  had  flown  every  aircraft  in 
the  inventory,  and  yet,  in  the  late  1970's  the  women  were  kept  in 
test  status  until  it  became  embarrassingly  obvious  that  they  could 
fly  any  aircraft  to  which  they  were  assigned. 

It  is  hard  to  expect  the  Air  Force  to  invest  time  and  money  to 
train  women  to  operate  Fighter  aircraft  or  bombers  if  they  are 
unable  to  use  the  women  as  pilots  during  a  crisis.  So  therefore 
fewer  women  are  rated  than  aspire  to  pilot  training.  I  think  this 
use  of  quotas  interferes  with  career  advancement.  The  same  is  true 
with  Army  and  Navy  career  lines  where  combat  restrictions  limit 
opportunities  for  training,  education,  assignment,  and  promotion. 
But  more  important,  perhaps,  I  think  than  the  effect  on  women  s 
careers,  is  that  restrictive  policies  deprive  us  of  needed  military 

strentrtn  ' 

In  my  view,  gender-based  restrictions  serve  very  little  purpose. 
Administrative  convenience  has  never  been  an  argument  that  per- 
suaded the  courts,  and  with  respect  to  the  military,  the  administra- 
tive argument  is  not  generally  persuasive  at  all.  Gander-based  re- 
strictions permit  unexamined  prejudices  to  everyone  s  detriment. 
The  example  that  I  often  cite  is  the  restriction  of  tl  e  missile  career 
field  to  men  officers.  We  made  the  change  in  1978  so  that  women 
were  introduced  into  the  Titan  system.  This  was  not  a  combat  ex- 
clusion Nor  was  it  capability  that  excluded  women  from  the  Min- 
uteman  II  and  III.  It  was  the  fear  of  wives'  resentment  over  two- 
person  silo  manning.  Other  professions  have  overcome  these  prob- 
lems with  little  disruption  to  family  life  and  no  interference  with 
professionalism.  I  was  glad  to  learn  that  women  will  be  aligned  to 
the  GLCM  deployments  in  Europe,  but  I  really  cannot  find  the 
military  rationale  for  that  distinction.  , 

The  ERA  will  secure  for  military  women  the  fair  professiona 
treatment  that  they  have  not  fully  gained  to  date.  The  LRA  will 
offer  consistency  of  treatment  for  military  planners  and  for  women 
who  want  to  plan  lifelong  career  commitments. 

The  ERA  would  eliminate  gender-based  restrictions  in  the  stat- 
utes, reflations,  and  practices.  The  statutes .that  limit  the  utiliza- 
tion of  Women  by  the  Air  Force  and  Navy,  10  U.S.C  8549  and  6015 
have  seWed  to  restrain  that  advancement  without  serving  military 
purpose:  These  provisions  have  been  the  source  of  policy  contusion 
and  fluctuation.  There  are  inconsistencies  within  services  and 
across  service  lines.  For  example,  in  the  Air  Force,  women  pilots 
may  not  be  assigned  to  duty  in  aircraft  engaged  in  combat  mis- 
sions. They  can  fly  long-range  transports,  the  C-141,  but  not  m- 
tratheater  aircraft,  but  the  C-141 's  sometimes  land  in  the  theater. 

The  "risk  of  hostile  fire"  is  not  a  criterion  that  translates  easily 
to  military  assignments.  Women  in  traditional  roles,  nursing,  for 
example,  have  not  only  faced  hostile  enemy  action  but  have  died 
and  been  prisoners  of  war  in  the  service  of  their  country. 

The  Navy's  restriction,  up  to  1978,  expressed  no  restriction  about 
aircraft  10  U.S.C.  6015  restricts  permanent  assignment  to  combat 
vessels  '  Since  few  ships  are  likely  to  remain  unengaged  in  war, 
theie  are  few  permanent  billets.  Thus  career  advancement  is  ham- 
pered because  shore  billets  must  be  kept  open  for  rotation. 

The  Coast  Guard,  by  contrast,  has  no  statutory  restrictions,  and 
women  serve  well  in  a  wide  range  of  shipboard  roles.  The  Army 
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also  free  from  these  legislative  restrictions  has  imposed  its  own 
combat  exclusion  and  has  gone  through  a  number  of  iterations  in 
the  definition  of  combat,  increasing  the  exclusion  from  38  to  61  spe- 
cialties and  back  down  again  to  49. 

We  worked  hard  during  the  Carter  administration  to  eliminate 
the  combat  restrictions.  On  several  occasions  we  sought  repeal  of 
those  provisions  so  as  to  release  the  services  from  a  burden  of  diffi- 
cult legal  construction  and  to  leave  military  assignments  to  the  dis- 
cretion of  military  experts.  I  am  convinced  now  that  it  will  take 
the  ERA  to  accomplish  this  goal. 

The  implications  of  such  a  change  are  frightening  to  many 
people.  The  shibboleths  of  women  wounded  and  tortured,  failing  in 
qourage  and  destroying  unit  morale  are  not  easy  to  overcome,  but 
it  is  important  to  remember  that  almost  any  war  in  which  we  can 
contemplate  extensive  U.S.  military  involvement  is  a  war  that  is 
likely  to  involve  our  Nation's  soil.  It  will  not  be  possible  to  protect 
women  from  the  scourge  of  war,  if,  in  fact,  we  have  been  unabl*  to 
deter  war  from  the  beginning. 

Under  ERA,  the  sex-specific  barriers  in  the  selective  services 
laws  and  its  assignment  policies  would  have  to  be  replaced  with 
gender-neutral  criteria.  The  military  will  not  be  required  to  utilize 
soldiers  who  are  unfit  or  untrainable,  will  not  be  able  to  exclude 
women  from  positions  on  the  grounds  of  assumed  lack  of  qualifica- 
tions. By  enlarging  the  pool  of  qualified  applicants  for  positions  re- 
quiring specialized  skills,  ERA  will  strengthen,  not  weaken,  nation- 
al defense. 

Up  to  now,  under  present  constitutional  tests,  the  deference 
given  to  the  military  has  obscured  decisions  rooted  in  prejudice  and 
unexamined  stereotypes.  With  the  adoption  of  the  ERA,  explicit 
gender-based  exclusions  would  fail.  Tests  of  strength  and  apptitude 
will  have  to  bear  proper  relation  to  the  tests  whose  qualifications 
they  purport  to  describe.  The  entire  history  of  litigation  under  title 
VII  has  illuminated  the  importance  of  such  validation.  While  it  is 
costly  to  construct  validated  tests,  it  is  a  process  already  well 
begun  and  well  worth  that  cost  and  effort.  It  will  match  personnel 
to  task  based  on  performance  criteria  and  help  assure  greater  pro- 
ductivity and  effectiveness. 

In  my  view,  should  we  move  to  a  draft,  I  would  expect  women  to 
be  included  even  without  the  ERA  as  a  matter  of  military  exigen- 
cy. 

But  in  my  view,  however  difficult  it  would  be  to  make  a  case  for 
excluding  women  from  the  draft  today,  I  do  not  think  it  will  be  pos- 
sible to  do  so  after  the  passage  of  the  ERA.  Its  incorporation  in  the 
Constitution  will  mean  that  any  classification  based  on  sex,  just  as 
race,  will  be  unacceptable. 

The  obvious  and  explicit  gender-based  exclusions  will  be  elimi- 
nated by  the  services,  probably  without  resort  to  the  courts.  Civil- 
ian and  military  leadership  have  already  urged  the  end  of  major 
.statutory  restrictions  in  order  to  enhance  the  flexibility  and  to  pro- 
mote national  security. 

Yet  I  do  not  believe  the  courts  would  construe  the  ERA  to  pre- 
clude legitimate  transitions  or  cause  the  courts  to  be  deaf  to  all  evi- 
dence explaining  disparate  impacts  in  military  assignments. 
Strength  differences  remain,  and  the  impact  of  long-term  vocation- 
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al  tracking  on  job  selection  may  continue  for  some  time  to  come. 
There  may  be  reasons  to  provide  transition  to  ameliorate  sociologi- 
cal problems.  It  will  be  necessary  to  develop  understanding  of  the 
impact  of  larger  numbers  of  women  generally  and  in  the  fields 
presently  closed  to  them.  While  the  burden  of  justifying  neutral 
standards  that  may  effectively  exclude  women  will  be  increased, 
congressionally  examined  and  approved  policies  of  the  military 
which  have  been  carefully  designed  are  not  apt  to  meet  court  dis- 
approval. They  will  not  place  a  crushing  burden  on  national  securi- 
ty. Indeed,  the  requirement  of  providing  an  objective  rationale  for 
policies  with  a  disparate  impact  is  not  an  impediment  to  national 
security  at  all.  Our  military  services  bear  a  burden  of  strict  scruti- 
ny on  budget  items  every  year  before  Congress.  They  are  well 
equipped  to  make  their  case  when  they  have  strong  factual  evi- 

No  one  is  proposing  social  experiments  that  endanger  national 
security,  but  the  time  has  come  to  accept  the  contributions  that 
women  have  made  to  our  Armed  Forces.  Despite  all  the  evidence  of 
a  job  well  done,  the  resistance  keeps  cropping  up.  Despite  tests  and 
studies  designed  to  prove  the  negative,  as  I  said,  the  results  are 
positive.  The  ERA  is  needed  because  the  current  legal  framework 
is  inadequate  to  sustain  progress. 

For  all  women,  discrimination  in  the  military  has  a  profound 
effect  on  their  status  as  citizens.  Womens'  exemption  from  full 
military  service  interferes  with  their  access  to  national  leadership 
roles.  Military  service  is  often  seen  as  a  political  credential.  It  has 
been  credited  with  legitimizing  the  citizenship  status  of  other 
groups,  particularly  racial  minorities.  Nearly  all  men  are  subject  to 
the  military  call  if  they  are  needed  in  a  national  emergency.  It  is 
seen  as  a  basic  responsibility  of  citizenship,  one  that  is  currently 
denied  to  half  the  citizens  of  the  country. 

I  urge  this  committee  to  support  the  equal  rights  amendment  not 
despite  its  consequences  for  national  security,  but  because  it  will 
strengthen  our  ability  to  meet  all  military  requirements  and  still 
eradicate  a  remaining  bastion  of  inequality  in  our  society. 

Thank  you. 

[The  prepared  statement  of  Ms.  Chayes  follows:] 
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Prepared  Statement  of  Antonia  Handler  Chayes 

The  purpose  of  this  hearing  is  to  illuminate  one 
question:  whether  the  passage  of  the  Equal  Rights  Amendment 
would  have  an  impact  on  our  nation's  ability  to  sustain  and 
field  combat-ready  forces  in  any  emergency. 

It  is  my  firm  belief  that  removal  of  legal  impediments 
to  permit  the  armed  forces  to  fully  tao  a  much  larger  pool  of 
potentially  capable  and  talented  people  win  enhance  national 
security.  Nondiscriminatory  utilization  of  over  30*  of  the 
population  would  radically  alter  the  manpower  equation  in 
planning  for  mobilization.  And,  is  experience  with  peacetime 
utilization  of  women  has  demonstrated,  the  increase  in  numbers 
and  gradual  acceptance  of  women  into  specialties  previously 
closed  to  them  has  improved  the  quality  of  manpower  required 
for  an  increasingly  technologically  sophisticated  fighting 
force. 

It  is  necessary  to  assess  -  he  potential  effectiveness 
of  military  manpower  in  the  context  of  overall  military 
strategy  and  planning.    We  are  planning  for  military  situations 
in. which  the  potential  adversary  greatly  outnumbers  us  in 
military  manpower  and  equipment;  in  which  his  lines  of 
communication  and  supply  are  shorter  than  our  own.     In  these 
circumstances,  v/e  expect  to  compensate  for  numerical 
disadvantage  by  leveraging  U.S.  technological  advantage  both 
for  its  deterrent  and  war fighting  value. 

We  have  become  increasingly  aware  that  we  have  placed 
a  crushing  burden  on  the  credibility  of  our  nuclear  deterrent. 
Despite  the  extensive  investments  we  are  now  making  to 
modernize  our  strategic  and  intermediate  range  nuclear  forces, 
there  is  growing  awareness  that  their  deterrent  value  has 
lessened.    Nuclear  war  is  not  wmnable,  as  President  Reagan  has 
come  to  understand  and  articulate.     We  therefore  raise  the 
nuclear  threshold  by  increasing  the  deterrent  value  of  the 
weapons  systems  and  strategy  of  the  warn  we  can  fight  and  win. 
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We  have  enormous  strength  in  electronic  and  semiconductor 
teefcnqlogy  to  provide  us  with  even  more  precise  anti-armor 
weapons,  antisubmarine  warfare,  tactical  air,  andC3I.    We  must 
be  able  to  produce,  employ,  maintain,  repair  and  replace  weapon 
systems  with  rapidity  and  effectiveness  to  counter  great  odd?. 
It  may  be  somewhat  beside  the  point  to  state  that  there  still 
remains  a  ser.ious  budgetary  mismatch  for  a  strategy  that  has 
been  accepted  by  senior  military  planners.    It  is  not  beside 
the  point  to  urge  that  we  unshackle  manpower  planners  from  the 
artificial  legal  and  psychological  barriers  against  using  a 
major  segment  of  the  capability  and  talent  needed  for  such  an 
effective  deterrent  and  warf ighting  strategy. 

We  would  not  cripple  ourselves  by  limiting  the  pool  to 
brown-eyed  people,  nor  would  we  eliminate  entirely  people  with 
flat  foet  or  nearsighted  vision.    It  would  be  unthinkable  today 
to  exclude  Blacks  and  Hispanics  although  it  was  still  argued  in 
World  War  II  that  desegregating  tl*e  armed  forces  would  impair 
the  morale  and  fighting  capability  of  the  white  majority. 
Before  President  Truman's  order  of  integration  in  1948  there 
were  violent  demonstrations  that  turned  into  ugly  race  riots. 
It  became  clear  that  racial  tension  was  sapping  combat 
strength.    Gradual  understanding  of  the  impact  of  segregation 
on  mission  moved  us  toward  full  integration.    We  learned  in 
Vietnam  to  fight  beside  an  ally  who  was  shorter,  lighter/, 
weaker  and  culturally  different.    We  contemplate  a  coalition 
defense  including  an  even  wider  spectrum  of  cultural, 
linguistic  and  operational  variety. 

I  understand  the  fears  that  until  now  have  kept  the 
military  the  one  area  of  federal  law  where  explicit  sex 
discrimination  still  exists.    However,  the  experience  of  the 
last  several  years  has  proven  those  fears  to  be  groundless,  and 
it  is  time  to  put  them  to  rest.  Since  the  1970' s,  there  have 
been  great  increases  in  the  numbers  of  women  serving  in  the 
armed  forces,  and  these  women  have  performed  extremely  well. 
Today,  the  skills  and  capabilities  provided  by  women  have 
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become  80  integral  to  the  efficient  operation  of  all  branches 
of  the  armed  services  that,  in  any  national  emergency,  it 
appears  that  conscription  of  women  is  inevitable.     In  fact, 
Plans  have  already  been  developed  for  a  draft  of  both  men  and 
women  with  medical  skills. 

The  unprecedented  growth  of  women's  participation  in 
the  armed  forces  was  a  consequence  of  the. 1973  decision  to 
eliminate  the  draft.    Well  before  the  end  of  the  1970 the 
United  states  had  emerged  as  the  world  leader  in  the  use  of 
military  womanpower,  both  in  total  numbers  and  in  proportion  to 
the  total  force.  By  June  1977,  m0re  than  110,000  line  officers 
and  enlisted  women  were  on  active  duty,  and  the  numbers  were 
still  climbing,  even  in  the  face  of  overall  military  force 
level  reductions.    In  1972,  one  in  every  30  enlistod  recruits 
was  a  women;  by  1976,  the  number  had  risen  to  one  in  every  13; 
today,  it  is  one  in  11 . 

Contrary  to  initial  fears  about  the  all  volunteer 
force,  the  quality  of  new  recruits  actually  increase^  following 
the  removal  of  the  draft,  as  measured  by  such  indicators  as 
mental  aptitude  and  educational  attainment.    One  reason  for 
this  qualitative  improvement  was  the  expanded  recruitment  of 
women,  who  were  required  to  meet  higher  standards.    More  than 
91%  of  all  female  recruits  were  high  school  graduates,  as 
compared  with  less  than  67%  of  the  men.     And  high  quality  women 
proved  to  be  far  less  expensive  to  recruit  than  men  of 
comparable  quality,     For  example,  the  Army  spent  about  $3700  to 
recruit  a    high  quality"  man  v.   $150  for  a  comparable  quality 
woman  or  man  deemed  less  qualified  by  the  services. 

In  1977.  the  Brookings  study  by  Binkin  and  Bach.  Women 
and  the  Militar     estimated  that,  without  radically  departing 
from  current  policies  and  practices  and  without  disrupting  the 
rotation  or  career  opportunities  for  men.  close  to  600,000 
military  enlisted  jobs    -  or  33.3*,  of  those  performed  by  the 
enlisted  force,  could  potentially  be  filled  by  women.  Because 
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the  estimates  varied  widely  from  service  to  service*  and  some 
were  clearly  unrealistic,  the  study  concluded  that  the  number 
of  military  enlisted  women  could  eventually  reach  400,000,  or 
22%  of  the  force  —  more  than  double  the  expansion  planned  by 
the  Pentagon. 

DOD  asked  the  services  to_submit  their  own  manpower 
data  to  evaluate  the  potential  for  using  women.    In  that 
evaluation,  the  overriding  issue  was  combat  effectiveness.  The 
services'  data  indicated  that  out  of  a  total  of  1.5  million 
enlisted  and  244,  bOO  officer  positions,  only  40%  of  each  could 
be  identified  as  either  combat  or  combat  support.    This  left 
well  n"      *ialf  of  the  enlisted  and  officer  positions  as 
theor        illy  available  to  women  —again,  with  wide  variations 
among  the  services.  j 

In  1971,  women  comprised  less  than  2%  of  the  Armed 
Forces.    By  1981,  the  figure  had  grown  to  9.4%  and  projections 
made  before  1980  did  not  flatten  appreciably  for  several  years, 
rising  to  16.5%  for  19)54. 

In  the  late  1970  s  however,  t^e  military  cautioned 
against  moving  too  fast  in  expanding  thfc  roles  and  numbers  of 
women  "until  such  time    s  we  have  confidence  that  the  basic 

mission    can  be  accomplished  with  significantly  more  female 

content  in  the  active  force."    And  the  services  employed  a 
variety  of  techniques  to  refute  their  own  manpower  data  and 
reduce  the  numbers  of  positions  'available'4  to  women  — 
techniques  ranging  from  the  "lack  of  adequate  facilities" 
argument  to  the  development  of  an  elaborate  and  arbitrary 
system  of  percentages  based  on  each  units  expected  distance 
from  forward  combat  areas  in  war-time.    The  Army  flatly 
contended  that  it  should  not  be  forced  to  increase  the  number 
of  enlisted  women  until  it  had  evaluated  the  impact  of  such 
increases  upon  mission  effectiveness.    As  many  had  feared, 
decisions  were  made  during  f.ne  first  year  of  the  Reagan 
administration  to  postpone  further  increases  intil  the  impact 
>f  increasing  numbers  -f  women  in  the  military  could  be  more 
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'systematica  12  /  ^dd res; *ed .     And  today,   the  jrowth  has  slowed 
lr  amat  ;  cai  ly .     In  1969,   for  example,  tne  numoer  at"  military 
./omen    «n  active  iuty  in  the  Air  force  comprised  1.54  of  -he 
•  ;*il.     Qv  Decemoer  of  1979,   -hat  percentage  nad  increased  to 
).  M,     ?v  j     :t;ons  iir  1934  indicated  an  increase  to  16.5*. 
:n  lact    however,   the  percentage  ls  now  oniv  11  •  2%,   and    ^  ex- 
;-ected  to  reach  only  11.41  by  1935.     The  projected  growth 
n  larva  tor  the  itner  services  have  leveled  off  similarly.* 

Still,  between  rm  and  the  end  of  1981  the  number  of 
women  m  the  military  more  than  quadrupled  and  by  1981  55%  of 
-he  enlisted  women  were  in  traditionally  all  male  specialties. 
Thin  ir,  critical,   I  think,  because  of  the  advanced 
technological  natuce  of         weapons  systems.  Traditional 
notions  or  battle  hive  been  radically  altered,  as  all  service 
strategic  planning  recognizes.     Hand-to-hand  combat  may  always 
exist,  bur  advance  systems  are  liiceiy  to  be  far  removed  from 
the  battlefield,   and  may  even  include  civilian  maintenance.  It 
is  not  surprising  that  acceptance  of  women  has  been  higher  in 
thos-.-  areas  in  which  the  weapons  systems  employ  technologies 
found  in  the  civilian  labor  force.     Conversely,   I  think  we  must 
recognize  the  fact  that  the  range  and  scope  of  today  s  weapons 
mane  it  unlUely  that  the  FEBA  will  ever  again  be  clearly 
delineated      :f  we  want  to  pratect  women  from  h  gh  risk  of 
casualty,  we  wii:  have  to  bury  them  underground. 

In  both  traditional  and  nont r adit ;onal  positions  and 
in  tne  many  tests  resigned  to  measure  the  impact  of  women  upon 
-he  performance  ot  their  military  units,   the  findings  were  the 
same      The  women  performed  well,   and  did  not  adversely  affect 
"l-h^r  -he  morue  or  the  performance  of  the  unit 

In  a  series  of  studies  and  rests  (The  Women  Content  in 


tSEi  u   '  L1983'   10 '3%  ProJ^Ced  for  1987;  Navy  -  8.3% 
1983  (46. /99  women  &n  total  force  of  651.000).  proiected 
increase  of  only  4. 600  women  to  steady  state  of  51  400 
women  by  198S.  JC  31,,uu 
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the  Army),  the  Army  demonstrated  that^women  did  not  adversely 

affect  unit  performance  in  support  and  corilttm- support  units  and 

in  combat  unit  headquarters  above  battalion  level.     Although  in 

theory  the  tests  were  designed  to  reveal  what  proportion  of 

women  in  a  unit  (up  to  35%)  would  produce  a  deterioration  in 

unit  performances,  the  Army  discovered  that  "when  properly 

trained  and  led.  women  are  proving  to  be  good  soldiers  in  the 

field,  as  well  as  m  garrison. "    The  Commander  in  Chief  of  the 

United  States  Atlantic  Fleet  concluded  his  report  on  the  U.S-S. 

Sanctuary  experiment  with  women  aboard  ships  with  the  statement 

that  " ...Given  the  Sanctuary's  conclusion  that  both  men  and 

women  have  merged  into  members  of  a  common  disciplined  crew. 

the  pilot  program  has  clearly  been  a  success. M    During  1977 

Congressional  hearings,"  repcesent'atives  from  the  Army,  the 

Navy  and  the  Air  Force  reported  that  the  women  they  enlisted 

were  better  educated,  attained  higher  scores  on  standardized 

tests  of  mental  ability,  and  had  lower  attrition  rates  than 

their  male  counterparts      In  addition,  as  Col.  Frank  A. 

Partlow.  Jr..  has  noted.    Women  have  survived  POW  incarceration 

better  than  men.  they  have  a  higher  pain  threshold,  and  perform 

better  under  sleepless  conditions. "    However,   I  could  quote 

such  studies  and  findings  to  you  all  day.  only  to  find,  as 

Senator  William  Proxmire  once  noted*. 

'Every  study  indicates  that  qualified  women  soldiers 
ran  serve  in  any  capacity.     But  each  time  the  Pentagon  receives 
a  report  confirming  this  conclusion  it...     simply  commissions 
another  st  udy .  " 

With  the  1980  election,  many  military  women  sensed 
that  an  antiwoman  sentiment  that  had  been  building  in  the  armed 
fortes  wan  brooming  a  reality.     Senior  military  personnel 
worried  that  manpower  policy  decisions  weto  being  made  by 
amateurs  interested  in  social  equality  and  political  expediency 
iath«»r  than   in  » ho  requirements  of  national  defense.  In 
i)P(Mmbet    r>80,  t.h»»  Army  and  the  Air  Force  secretly  submitted  to 


ERIC 


Hearings  before  the  Subcommittee  on  Priorities  and  Economy 
in  Government  of  the  Joint  Economic  Committee  Congres  of 
vhe  United  States,  July  22,  1977. 


302 


295 


the  Reagan  transit  iun  ?:a/iin  a  pcoposal  that  the  female 
enlistment  goals  set  by  the  Carter  administration  be  eliminated 
until  women's  impact  on  force  readiness  could  be  determined. 
In  February  1981,  the  Army  announced  that  it  planned  to  cut 
back  on  its  recruitment  of  enlisted  women.     Although  the  Army 
spokesman  explained  that  most  of  the  women  were  "doing  a  really 
fine  job  and  were  valuable  and  productive  soldiers,"  there  was 
some  concern  about  "the  combat  effectiveness  of  the 
organizations  as  you  have  large  numbers  of  women  in  them,"  The 
Army  based  this  decision  not  oh  hard  data,  but  on  the  feelings 
of  field  commanders.  An  extensive  study  was  under  way  to 
determine  how  "pregnancy,  sole  parenthood,   lost  time  and 
physical  problems  impact  readiness." 

As  part  of  this  "womaupause"  study,  the  Army  decreased 
its  recruitment:  goals  for  woman  and  developed  a  mult  i -tiered 
weight  lifting  test  for  recruits  that  was  expected  to  bar  women 
from  about  76*  of  the  Army  s  jobs.     In  response  to  OSD 
opposition  to  the  plan,  the  Army  has  now  proposed  a  modest 
increase  in  its  recruitment  goals,  an  expansion  of  the  job 
categories  open  to  women,  and  a  modification  of  the  physical 
strength  test  from  100  pounds  to  80  pounds.    Although  women  who 
could  not  pass  this  weight  lifting  test  would  no  longer  be 
barred  from  jobs  requiring  heavy  lifting,  as  initially 
proposed,  they  would  be  "counseled  about  their  cnoice.  ' 

It  has  been  suggested  that  Part  of  the  trend  Coward 
terronchment  was  not  only  a  reasserti^n  of  old  prejudices,  but 
a  response?  to  the  economic  slump  \nd  the  sharp  rire  in 
unemployment   that  made  unanticipated  numbers  of  better  male 
recruits  available.     The  initial  decision  to  increase  the 
numbers  of  military  women  emerged  in  the  1970's,  not  only  as  a 
matter  of  equity,  but   as  a  means  of  ensuring  adequate  numbers 
f>r  thn  All  Volunteer  Force      Once  larger  numbers  of  men  became 
available,  the  recruitment  of  women  leveled  off.     when  the 
economy  recovers,   there  is  likely  to  be  tenewed  interest  in 
female  recruits      The  fuzziness  in  the  definition  of  combat 
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also  appears  to  be  a  function  of  such  exigency     The  definition 
when  applied  to  assignment  of  women  beats  little  relationship 
to  combat  pay  or  decoration. 

Now  that  women  comprise  approximately  10%  of  our 
military  force,   it  is  unrealistic  to  think  that  they  will 
simply  disappear  from  view  in  time  of  war,  with  no  trained 
replacements  available.     It  is  time  to  recognise  the  fact  that 
the  women  have  performed  well,  and  are  here  to  stay.  Yet 
despite  their  demonstrated  value  to  the  armed  services, 
military  women  have  suffered  discrimination.    Much'  of  this  is 
subtle,  even  unconscious,  but  it  serves  both  women  and  our 
national  security  poorly.    When  I  first  arrived  as  Assistant 
Secretary  of  the  Air  Force,  I  found  that  the  numbers  of  women 
had  been  kept  artificially  low.    Vet  when  I  made  increasing 
those  numbers  one  of  my  first  priorities,   I  met  with  general 
acceptance.     However,   I  was  distressed  by  the  fact  that  prior 
to  my  arrival  no  one  had  seen  arbitrary  exclusion  of  women  as  a 
problem . 

Female  security  police,  dissatisfied  with  their  poorly 
fitting  clothing  and  shoes,  were  unable  to  receive  any 
satisfaction.    Such  subtle  kinds  of  discrimination  can  be  very 
damaging  to  morale.    Overall,   I  found  many  contradictions  in 
the  Air  Force.     There  was  great  support,  some  resentment  and 
overprotectiveness.    Many  male  officers  were  not  willing  to  be 
tough  enough  —  they  were  too  easily  moved  by  tears.     Yet  on 
the  whole  the  Air  Force  was  quite  open  to  the  idea  of 
increasing  the  numbers  of  women,  and  were  proud  of  the  skills 
and  capability  of  Air  Force  women. 

Yet  prejudice  remains.     A  great  deal  of  vocal  concern 
■  ri  oxptesse.1  about:  pregnancy      But  several  other  disabilities 
plaque  managers  because  of  *:heir  negative  effects  on  efficiency 
and  productivity    Th^  continued  emphasis  on  pregnancy  as  an 
.irguinem   again*. i   women  in  the  military  suggests  that   it   is  the 
major  causp  ot   absenteeism  and  attrition.     The  fact   is  that:  men 
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i      in  the  military  lost?  About  67%»  more  time  than  women  while  on 
the  job  —  includinq  the  pregnancy  factor.    The  majority  of 
lost  70b  time  is  caused  by  desertion,  alcoholism  and  drug 
abuse*  which  are  problems  experienced  primarily  by  men. 
Moreover,  although  it  is  claimed  that  I0~15t  of  women  in 
service  are  pregnant,  no  distinction  is  made  between  those  who 
are  on  maternity  leave,  and  those  who  can  carry  on  with  their 
dut  ies , 

Our  life  patterns  have  changed,  and  even  the  courts 
have  long  since  recognized  that  pregnancy  is  not  cause  for 
involuntarv  discharge,    Once  the  baby  has  been  born,  a 
distinction  -mst  be  made  between  those  who  leave  the  service, 
and  those  who  can  make  satisfactory  arrangements  for  child 
care.     Personnel  managers  are  concerned  with  adequate  child 
care  arrangements,  for  the  service  member  may  need  to  respond 
rapidly  in  an  emergency.    Yet  in  the  early  years  of  my  work  in 
the  Air  Force,  no  priority  was  given  to  the  children  of 
military  women  in  base  child  care  centers,  and  it  took  a  great 
deal  of  focus  and  effort  to  begin  to  upgrade  these 
institutions.     Moreover,  adequate  child  care  is  not  only  a 
female  service  member's  problem,     In  the  Air  Force,  for 
example,   the  majority  of  single  parents  (58%)  are  men.  There 
io  <i  real  problem.     Men  with  custody  of  children,  and  service 
couples  must  work  out  their  potentially  conflicting  commitments 
as  well.     It   is  time  to  address  pregnancy  in  the  context  of 
^hese  broader  issues. 

The  experience  of  women  in  nontradit ional  fields  has 
been  both  encouraging  and  discouraging.     I  remember  dining  with 
a   jroup  of  enlisted  women  in  Korea,  and  several  of  them  told  me 

I  that,  they  had  joined  the  Air  Force  because,   in  contrast  to  men. 

'  they  felt  themselves  to  be  trai 1 -blazers .     They  found*they 

*      Women  lose  42i>  days  of  service  per  100  women;  men  lose  703 
dayu  of  service  per   100  men. 
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could  develop  and  pi  act.  ice  skills  in  fields  substantially 
closed  to  women  in  civilian  life.  They  *ete  Ptoad  to  be 
competent  carpenters    and  aircraft  maintenance  workers.    I  have 
heard  the  same  from  women  naval  officers  and  pilots.    Yet  I  am 
aware  that  there  *as  been  some  migration  to  more  traditional 
fields.  The  Air  Force  had  a  system  for  allocating  enlisted 
women  among  a  broad  spectrum  o£  specialities,  so  as  not  to 
create  sex  stereotypes  as  it  increased  its  numbers.     It  takes  a 
while  for  women  to  adjust  to  nontraditional  skill  demands. 
Moreover,  men  also  tend  to  migrate  from  the  "dirty"  work. 
Overall,  the  attrition  rate  foe  women  has  not  been  higher  than 
for  men.  and  the  increased  flexibility  in  allowing  specialty 
changes  has  paid  off-    Unfortunately,  it  is  the  failures  that 
are  usually  highlighted  to  the  public. 

what  concerns  me  greatly  is  that  this  history  of 
discrimination  against  women.'  and  the  restrictions  in  effect 
today,  have  seriously  damaged  women's  career  progress  in  the 
armed  services.     FoV  those  women  who  choose  military  service  as 
a  way  to  gain  an  education  or  as  career  commitment,  the  impact 
of  discriminatory  policies  is  immediate  and  obvious.  These 
women  are  denied  opportunities  not  on  the  basis  of  their  skills 
or  capabilities,  but  solely  because  of  theic  sex.    As  Assistant 
Secretary  of  the  Air  Force.  I  was  frustrated  that  women  pilots 
were  kept  in  test  status-     I  worked  on  the  WASP  legislation,  i-i 
part  to  bring  recognition  that  more  than  a  generation  earlier 
women  had  flown  every  aircraft  in  the  inventory.     Yet  it  is 
hatd  to  expect  the  Air  Force  to  invest  the  time  and  money  to 
tram  women  to  operate  fiqht.er  aircraft  or  bombers,   if  they  are 
unable  to  use  the  women  as  pilots  during  a  crisis.  Thus  far 
fewet  women  are  rated  than  aspire  to  pilot   training.     Th i s  use 
of  quotas  intorfores  s i gn i f icant ly  wi th  career  advancement. 
The  aami-  is  rru«  for  Navy  and  Army  career  lines,  where  combat 
rest.r  Lot  ions  limn   oppoi 'mil  t  iet.  for  training,  education, 
assignment  and  promotion-       In  addition  to  thou   effect  on 
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women's  careers,  such  restrictive  policies  will  deprive  us  of 
needed  military  strength.     X  think  it  reasonable  to  assume  that 
we  will  need  every  pilot  slot  filled  in  a  war-time  situation, 
and  we  should  now  be  developing  the  largest  possible  pool  of 
qualified  pilots.    Eliminating  a  large  percentage  of  qualified 
individuals  from  the  pool  because  of  their  spx  does  not  seem 
sensible. 

In  my  view,  gender-based  restrictions  serve  very 
little  purpose.     Administrative  convenience  has  never  been  an 
argument  that  persuaded  the  courts,  and  with  respect  to  the 
military,  the  admmxs native  argument  is  riot  generally 
persuasive.  Gender-based  restrictions  pernlit  unexamined 
prejudices  to  everyone's  detriment.     Thus,,  the  Air  Force  had 
restricted  the  missile  career  field  to  men  officers.     I  worked 
to  make  that  change  in  1978  and  only  partly  succeeded.  The 
introduction  of  women  was  allowed  for  the  Titan  system  only. 
It  was  not  the  combat  exclusion  that  kept  them  from  Minuteman 
II  and  HI;  it  was  the  fear  of  wives'   resentment  over 
two-person  silo  manning,  other  professions  have  overcome  these 
problems  with  little  disruption  to  family  life  and  no 
interference  with  professionalism.     I  was  happy  to  learn  that 
women  will  be  assigned  Co  GLCM  deployments  in  Europe,  but  I  am 
puzzled  at  the  lack  of  military  rationale  for  the  distinction. 

The  ERA  will  secure  for  military  women  the  fair 
professional  treatment  they  have  not  fully  gained  to  date.  The 
ERA  will  offer  consistency  of  treatment  for  military  planners, 
and  for  women  who  want  to  plan  lifelong  career  comminments . 

The  ERA  would  eliminate  gender-based  restrictions  in 
statutes,   regulation  and  practice.  The  statutes  that  limit  the 
utilization  of  women  by  the  Air  Force  and  Navy,   to  U.S-C  §8549 
and  56015.  have  nerved  to  restrain  career  advancement  without 
serving  a  clear  military  purpose.    They  have  been  the  source  ot 
policy  contusion  and  fluctuat  on.  There  .ire  inconsistencies 
virhm  and  across  services.    In  the  Air  Force,  women  pilots  'may 
not  be  assigned  t#J  dury  in  jircraft:  ongagpd  in  combat 
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missions/'  under  10  U.S.C  S8549.  Thus,  they  ace  permitted  to 
fly  long-range  transports,  C-Uls,  but  not  intratheatce 
aircraft,  C-130's. 

*         The    risk  of  hostile  fire"  is  not  a  criterion  that 
translates  easily  to  military  assignments.    Women  in 
traditional  roles,  nursing,  for  example,  have  not  only  faced 
hostile  enemy  Action,  but  have  died  and  been  prisoners  of  war 
in  the  service  df  their  country.    The  Navy's  restriction,  10 
U.S.C.  §6015,  expresses  no  concern  about  aircraft,  but 
restricts  permanent  assignment  to  combat  vessels.    Thus,  if 
Navy  fighter  pilots  were  not  carrier  based,  presumably  they 
could  include  women  among  their  number.    But  since  few  ships 
are  likely  to  remain  unengaged  in  war,  there  are  few  permanent 
billets.    Trtus,  career  advancement  is  hampered  because  shore 
billets 'must  be  kept  open  for  rotation.    The  Coast  Guard  by 
contrast  has  no  statutory  restrictions,  and  women  serve  well  in 
a  wide  range  ot  shipboard  roles.  The  Army,  also  free  from 
legislative  restrictions,  has  imposed  its  own  combat 
exclusion.     It  has  gone  through  a  number  of  iterations  in  the 
definition  of  combat,  increasing  the  exclusions  from  38  to  61 
specialties  as  we  have  indicated,  and  back  down  again  to  49. 
When  I  served  in  DOD,  we  worked  hard  to  eliminate  the  combat 
restrictions.    On  several  occasions  we  sought  repeal  of  these 
provisions  so  as  to  release  the  services  from  a  burden  of 
difficult  legal  construction,  and  leave  military  assignments  to 
t;ny  Accretion  of  military  experts-     I  am  convinced  that  it 
will  take  the  ERA  to  accomplish  this  goal. 

The  implications  of  such  a  change  are  frightening  to 
many  people      The  shibboleths  of  women  wounded  and  tortured,  or 
failing  in  courage  and  destroying  unit  morale  are  not  easy  to 
overcome.  But  it   is  important  to  remember  that  almost  any  war 
in  which  we  can  contemplate  extensive  U  S.  military  involvement 
is  a  war  that  ir  likely  to  involve  our  nation  s  soil       It  will 
not  be  possible  to  protect  women  from  the  scourge  of  war,   if  we 
have  been  unable  to  dpt-pr  war  from  bcqinniriq. 
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Under  ERA,  the  sex-specific  barriers  in  the  selective 
service  laws  and  in  assignment  policies  would  have  to  be 
tepUced  with  gender-neutral  criteria.    The  military  will  not 
be  required  to  utilize  soldiers  who  are  unfit  or  untrainable. 
but  will  not  be  able  to  exclude  women  from  positions  on  the 
grounds  of  assumed  lack  of  qualifications.     By  enlarging  the 
pool  of  qualified  applicants  for  positions  requiring 
specialized  skills.  ERA  will  strengthen,  not  weaken,  nat.onal 
defense. 

v      Up  to  now,  under  present  conr*  i tutional  tests,  the 

deference  given  to  the  military  has  obscured  decisions  rooted 

in  prejudice  and  unexamined  stereotypes.    With  this  adoption  of 

the  ERA,  explicit  gender-based  exclusions  would  fail.    Tests  of 

strength  and  aptitude  will  have  to  bear  proper  relation  to  the 

tasks  whose  qualifications  they  purport  to  describe.  The 

entire  history  of  litigation  under  Title  vu  has  illuminated 

the  importance  of  such  validation,    while  it  is  costly  to 

construct  validated  tests,  it  is  a  process  well  begun  and  well 

worth  the  cost  and  effort.  It  will  match  personnel  to  task 

based  upon  performance  criteria,  and  help  assure  greate- 

productivity  and  effectiveness. 

In  my  view,  should  we  move  to  a  draft,  I  would  expect 

women  to  be  included,  even  without  the  ERA,  as  a  matter  of 

military  exigency.    As  former  DOD  Assistant  Secretary  Pirie 

(MRA&L)  stated  in  the  1980  hearings  on  registration, 

It  is  in  the  interest  of  national  security 
that,  in  an  emergency  requiring  the  conscription 
for  military  service  of  the  nations  youth,  the 
best  qualified  people  for  a  wide  variety  of  tasks 
in  our  Armed  Forces  be  available.  The  performance 
of  women  in  our  Armed  Forces  today  strongly 
supports  the  conclusion  that  many  of  the  best 
qualified  people  for  some  military  jobs  in  the 
18-26  age  category  will  be  women."  (Registration 
of  Women:  Hearing  on  H.R.  6569.  Subcommittee  on 
Military  Personnel  of  the  House  Committee  on 
Armed  Services,  96  Cong..  2d  Sess.  17(1^80). 

But.    in  my  view,  however  difficult  it  would  be  to  make 

a  case*  for  excluding  women  from  the  draft  today,   I  do  not  think 

it  would  he  possible  after  passage  of  the  ERA.  Its 
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incorporation  in  the  constitution  will  mean  that  any 
classification  based  upon  sex,  just  as  race*  will  be 
unacceptable 

The  obvious  and  explicit  gender-based  exclusions  will 
be  eliminated  by  the  services,  probably  without  resort  to  the 
courts.    Civilian  and  military  leadership  have  already  urged 
the  end  to  major  statutory  restrictions  in  order  to  enhance 
flexibility  and  promote  national  security. 

Yet  I  do  not  believe  that  the  cou/ts  would  construe 
the  ERA  to  preclude  legitimate  transitions  or  cause  the  courts 
to  be  deaf  to  all  evidence  explaining  disparate  impacts  in 
military  assignments.     Strength  differences  remain,  and  the 
impact  of  long-term  vocational  tracking  on  job  selection  may 
also  continue  for  some  time  to  come.     There  may  be  reasons  to 
provide  transitions  to  ameliorate  sociological  problems.  It 
will  be  necessary  to  develop  understanding  of  the  impact  of 
larger  numbers  of  women  generally,  and  in  fields  presently 
closed  to  them.    While  the  burdens  of  justifying  neutral  stan- 
dards which  effectively  exclude  women  will  be  increased, 
Congressional ly-examined  and  approved  policies  of  the  military 
which  have  been  carefully  designed  are  not  apt  to  meet  Court 
disapproval.    They  will  net  place  a  crushing  burden  on  national 
security.     Indeed,  the  requirement  of  providing  objective 
rationale  for  policies  with  a  disparate  impact  is  not  an  impedi- 
ment to  national  security  at  all.    Our  military  services  bear  a 
burden  of  strict  scrutiny  on  budget  items  each  year  before 
Congress.     They  are  well  equipped  to  make  their  case  when  they 
have  strong  factual  evidence. 

Mo  one  is  proposing  social  experiments  that  ondanger 
national  security.     But  the  time  has  come  to  accept  the  contri- 
tions that  women  have  made  to  our  armed  forces.     Despite  all 
the  evidence  o£  a  job  well  done,  resistance  keeps  cropping  up. 
Despite  tests  and  studies  designed  to  prove  the  negative,  the 
results  are  positive.     The  ERA  is  needed  because  the  current 
legal  tnmework  is  inadequate  to  sustain  progress. 
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For  all  women,  discrimination  in  the  military  has  * 
profound  effect  on  their  status  as  citizens.    Womens'  exemption 
from  full  military  service  interferes  with  their  access  to 
national  leadership  roles.    Military  service  is  often  seen  as  a 
political  credential.    Military  service  has  been  credited  with 
legitimizing  the  citizenship  claims  of  other  groups, 
particularly  racial  mi^  ities.    Nearly  all  men  are  subject  to 
the  military  call  if  they  are  needed  in  a  national  emergency. 
This  is  seen  as  a  basic  responsibility  of  citizenship  —  one 
that  is  currently  denied  to  half  the  citizens  of  this  country. 

I  u~ge  this  Committee  to  support  the  Equal  Rights 
Amendment  not  despite  its  consequences  for  national  security, 
but  because  it  will  strengthen  our  ability  to  meet  all  military 
requirements  and  eradicate  a  remaining  bastion  of  inequality  in 
our  society. 

Senator  Hatch.  Thank  you.  Both  of  your  testimonies  have  been 
eloquent  in  their  explanation  of  youi  respective  positions.  Before 
we  begin  the  questioning  I  would  ask  the  witnesses  if  you  would  be 
as  succinct  and  as  direct  as  you  can  in  your  answers.  We  are  inter- 
ested in  knowing  your  perspectives  on  what  constitutes  prudent 
public  policy  in  the  area  of  the  military,  but  we  are  equally  con- 
cerned with  learning  your  estimation  of  what  precisely  the  impact 
of  the  ERA  will  be  upon  the  military.  We  want  to  create  as  exten- 
sive a  legislative  history  as  time  will  permit. 

Now,  to  enable  all  Senators  here  to  participate  fully,  we  will  go 
by  a  10-minute  rule.  When  the  red  light  comes  on,  I  am  going  to 
interrupt  the  Senator  questioning  the  witness  and  go  to  the  next 
Senator.  But  we  will  make  sure  everybody  has  the  opportunity  to 
ask  the  questions  they  would  like.  Let  me  be?in. 

Ms.  Chayes,  the  Selective  Service  Act  currently  limits  its  require- 
ments for  draft  registration  to  male  citizens.  Would  such  a  law  be 
constitutional  following  the  ratification  of  the  equal  rights  amend- 
ment? 

Ms.  Chayes.  I  believe  that  it  would  not,  but  the  only  exclusions 
will  be  based  upon  capability.  There  can  be  no  gendered-based  ex- 
clusions. 

Senator  Hatch.  So  you  are  saying  the  ERA  would  overturn  the 
Supreme  Court's  decision  relating  to  the  issue  in  Rostker  v.  Gold- 
berg? 

Ms.  Chayes.  Yes. 

Senator  Hatch  Do  you  agree  with  that? 
Mr.  Cohen.  Yes. 
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Senator  Hatch.  Although  we  do  not  have  an  active  ^raft  system 
in  force  today,  former  provisions  of  the  Selective  Service  Act  limit- 
ed draft  eligibility  to  male  persons.  If  such  a  draft  law  were  reen- 
acted  by  Congress,  would  it  be  constitutional  following  the  ratifica- 
tion of  the  equal  rights  amendment? 

Mr.  Cohen.  No. 

Senator  Hatch.  Do  you  agree? 

Ms.  Chaves.  No.  What  is  really  interesting  is,  I  think,  we  are 
contemplating  a  very  different  draft.  There  will  be  a  specialty 
draft.  At  present,  without  the  ERA,  the  military  is  making  plans  to 
fill  many  medical  positions  with  women.  So  in  my  view,  there  is  no 
plan  at  this  point  for  a  males-only  draft  when  you  come  right  down 

to  it.  ... 

Senator  Hatch.  But  if  we  do  have  a  draft  law  similar  to  the  one 
that  we  have  had  in  the  past,  would  it  be  unconstitutional  if  the 
ERA  is  ratified? 

Ms.  Chayfs.  The  exclusions  could  not  be  gender-based. 

Senator  Hatch.  In  other  words,  it  would  be  unconstitutional? 

Ms.  Chaye8.  Yes. 

Senator  Hatch.  Ms.  Chayes,  would  it  be  constitutional  for  Con- 
gress to  adopt  draft  deferment  policies  limited,  for  example,  to 
mothers  of  dependent  children,  if  the  equal  rights  amendment  is 
ratified? 

Ms.  Chayes.  I  think  what  you  will  find  is  hardship  cases  and 
draft  deferment  based  upon  the  same  factors  that  now  prevail.  The 
focus  would  be  on  the  child,  not  on  the  parental  relationship.  I 
think  you  would  find  that  there  would  be  exclusions,  or  rather  de- 
ferments, based  upon  child  care  regardless  of  the  sex  of  the  parent. 

Senator  Hatch.  But  would  it  be  constitutional  to  adopt  draft  de- 
ferment policies  limited  to  mothers  of  dependent  children? 

Ms.  Chayes.  I  think  that  if  you  are  saying  that  there  would  be 
deferments  only  for  females  who  are  parents  that  would  probably 
not  be  constitutional.  I  think  that  if  you  looked  at  deferments  for 
parents  bearing  major  responsibility  for  children,  and  those  turned 
out  to  be  90  percent  women,  that  would  be  constitutional.  The  con- 
stitutionality would  really  depend  upon  whether  it  was  stated 
strictly  in  terms  of  gender  or  whether  it  was  stated  in  terms  of 
function. 

Senator  Hatch.  If  the  deferment  standards  that  you  describe  as 
being  acceptable  were  shown  to  result  in  deferring  a  disproportion- 
ately large  number  of  mothers  or  women  as  opposed  to  fathers  lu- 
men, would  it  survive  the  scrutiny  of  the  courts  of  this  land,  if  the 
ERA  was  ratified? 

Ms.  Chayes.  As  I  stated,  I  think  that  all  disparate  impact  is  not 
going  to  fall.  It  is  going  to  have  to  be  justified  by  carefully  drafted, 
well  thought-out  congressional  action.  I  think  in  this  case,  and  per- 
haps in  a  number  of  other  hypotheticals  that  you  could  suggest, 
disparate  impact  could  pass  any  scrutiny,  any  test  that  the  courts 
want  to  impose  on  it.  However,  where  disparate  impact  is  sirnply  a 
mask  for  discrimination,  the  practice  would  not  be  upheld. 

Senator  Hatch.  But  it  wuuld  be  up  to  the  courts  to  make  that 
determination? 
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Ms.  Chayks.  If  a  practice  is  challenged  in  a  constitutional  case,  it 
will  be  up  to  the  courts,  but  what  you  build  into  the  legislative  his- 
tory here  will,  of  course,  guide  the  courts. 

Senator  Hatch.  I  see.  Mr.  Cohen,  what  do  you  have  to  say  about 
that?  J 

Mr.  Cohen.  I  think  it  quite  conceivable  that,  under  the  circum- 
stances that  Ms.  Chayes  describes,  that  you  could  have  a  situation 
where  you  have  a  husband  and  wife  and  an  infant,  that  the  wife 
and  mother  would  be  drafted,  and  the  father  would  remain  at 
home. 

I  would  also  point  out,  and  I  think  this  is  an  issue  that  will  cut 
across  a  number  of  subissues,  that  although  in  theory  advocates  of 
the  equal  rights  amendment  say  that  they  are  not  concerned  about 
disparate  impact,  as  a  matter  of  practical  political  fact  there  will 
be  pressure  to  bring  the  percentages  of  men  and  women  affected  by 
any  provision  of  this  into  equality.  For  example,  if  physical 
strength  standards  seem  to  have  a  disparate  impact,  those  physical 
strength  standards  will  be  fiddled  with  to  allow  more  women  in 

Th  is  is  something  that  actually  happened  quite  recently. 

Senator  Hatch.  You  are  saying  the  standards  would  have  to  be 
adjusted  to  reduce  the  disparate  impact? 

Mr.  Cohen.  Yes;  that  has  already  occurred  at  the  military  acade- 
mies. 

Senator  Hatch.  Under  the  ERA,  Ms.  Chayes,  would  sex-restrict- 
ed military  units  such  as  the  Army  Nurse  Corps  or  the  WAC  units 
be  permissible?  Now,  I  know  that  the  WAC's  have  been  abolished 
but  my  question  is  whether  tiie  ERA  would  require  that  sex-re- 
stricted military  units  be  abolished. 

Ms.  Chayes.  You  certainly  would  not  be  able  to  exclude  men 
from  nursing. 

Senator  Hatch.  So  they  would  be  abolished  then? 

Ms.  Chayes.  Sex-segregated  units  as  such  would  be  abolished. 
Mostly  they  have  been  abolished  without  the  ERA. 

Senator  Hatch.  Do  you  agree  with  that? 

Mr.  Cohen.  Well,  it  is  true  that  they  would  be  abolished.  It  is 
untrue  that  they  have  been  abolished.  Infantry  battalions  do  not 
have  women  in  them.  Armor  battalions  do  not  have  women  in 
them. 

This  woufd  be  quite  a  considerable  change.  Throughout  this 
debate,  I  think  it  is  important  to  realize  the  extraordinary  nature 
of  the  changes  that  would  permeate  the  entire  military  establish- 
ment because  of  the  equal  rights  amendment. 

Senator  Hatch.  Prof.  Norman  Dorscn,  the  president  of  the 
American  Civil  Liberties  Union,  has  testified  before  Congress  that 
under  the  ERA  it  would  not  be  permissible  to  exempt  from  the 
draft  women  with  small  children  but  to  draft  men  in  the  same  situ- 
ation. Do  you  agree  with  Professor  Dorson,  Ms.  Chayes? 

Ms.  Chayes.  Not  in  exactly  those  words.  I  would  go  back  to  my 
position  that  the  focus  will  b<;  on  the  child,  and  the  person  respon- 
sible for  the  care  of  the  small  child  will  be  exempt  or  will  be  de- 
ferred. I  think  that  will  be  handled  on  a  case-by-case  basis. 

If  it  turns  out  that  90  percent  of  children  are  in  the  care  of  their 
mothers,  there  will  be  the  exemption,  but  as  I  pointed  out  in  my 
testimony,  the  sole  parent  is  male  in  over  58  percent  of  the  cases  in 
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the  military  services  now.  So  it  will  not  be  an  entirely  new  problem 
in  a  draft  situation; 

Senator  Hatch.  I  am  not  asking  here  about  the  wisdom  of  the 
policy.  I  am  just  asking  what  would  happen  if  the  ERA  is  ratified. 

Ms.  Chayes.  I  think  my  answer  is,  well,  let  me  rephrase  it  so  I 
can  make  it  perfectly  clear.  The  answer  is  that  those  people  re- 
sponsible for  small  children  will  be  affected  by  the  policy.  But  the 
policy  can  not  be  sex-specific.  If  the  impact  is  disparate,  and  chal- 
lenged, the  constitutionality  would  be  decided  by  the  courts  in  a 
manner  appropriate  under  the  constitutional  tests  imposed. 

Senator  Hatch.  But  you  are  not  sure  because  you  said  the  dis- 
parate impact  will  have  to  be  scrutinized  by  the  courts. 

Ms.  Chayes.  That  is  right. 

Senator  Hatch.  Mr.  Cohen? 

Mr.  Cohen.  I  agree  with  Mr.  Dorson. 

Senator  Hatch.  Under  the  ERA,  would  existing  provisions  in  the 
law  excluding  women  as  a  class  from  combat  be  constitutional,  Ms. 
Chaye?? 

Ms.  Chayes.  If  you  can  give  me  the  definition  of  "combat,"  I 
would  be  able  to  respond  much  more  easily.  At  the  present  time, 
there  purport  to-b&4wo  statutory  provisions  that  exclude  women 
from  combat.  As  such,  those  would  fall.  However,  women  have  not 
been  excluded  from  combat  as  a  matter  of  reality.  As  a  matter  of 
being  exposed  to  combat  conditions,  women  have  been  there  in  just 

about  every  war.  .«„,..,       ,       #•»■.■  , 

Senator  Hatch.  My  only  question  is,  Would  those  laws  tail  that 
excluded  women  from  combat  regardless  of  how  they  are  defined,  if 
the  equal  rights  amendment  is  ratified? 

Ms.  Chayes.  I  think  women  are  not  excluded  from  combat  now, 
and  therefore,  I  think  my  response  would  be  that  whether  the  par- 
ticular provisions  would  fall  or  not,  which  I  think  they  would, 
would  he  irrelevant  to  the  results. 

Mr.  Cohen.  It  would  most  certainly  not  be  irrelevant  to  the  re- 
sults I  would  add  that  we  have  not  had  experience  of  women  in 
combat,  in  anything  like  the  way  that  we  would  have  with  the 
equal  rights  amendment. 

Senator  Hatch.  Senator  Kennedy? 

Senator  Kennedy.  Thank  you. 

Ms  Chayes,  the  fact  that  this  decision  with  regard  to  an  exemp- 
tion fur  the  parent  of  a  young  child  is  going  to  the  court  would  not 
bp  anything  new  or  dramatic,  would  it?  There  are  so  many  cases 
that  are  raised  over  time  with  a  new  constitutional  amendment.  I 
suppose  there  would  be  some  cases  that  would  be  raised  under 
ERA.  The  tests  would  be  established,  and  then  people  would  follow 
what  was  ultimately  decided. 

But  as  I  understand  from  your  testimony  that  exemptions  based 
on  the  need  to  care  for  a  young  child  would  be  treated  on  an  indi- 
vidual basis  and  that  the  criteria  that  would  be  established  may  or 
may  not  be  tested.  That  is  the  way  I  understand  your  answer.  Am  1 
correct  in  that  understanding? 

Ms  Chayes.  Tl.at  is  right.  I  think  the  focus  has  to  be  the  child 
and  probably  is  the  child  right  now.  So  that  the  question  as  to 
whether  mothers  will  be  drafted,  a  very  emotional  question,  is 
really  a  red  herring. 
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Senator  Kennedy.  Well,  I  think  that  is  worthwhile  comment  be- 
cause there  are  a  lot  of  red  herrings,  and  I  think  one  of  the  reddest 
of  the  red  herrings  is  that  we  are  always  going  to  have  to  leave 
this  to  the  courts,  quote,  unquote,  to  sort  of  try  to  suggest  that 
those  that  support  do  not  have  a  very  carefully  defined  position, 
and  I  think  that  you  have  expressed  it  well. 

Mr.  Cohen.  Senator  Kennedy,  would  you  like  me  to  respond? 

Senator  Kennedy.  I  would  like  to  just  question  Ms.  Chayes,  if  I 
could,  and  depending  upon  the  time,  I  would  like  to  get  back  to 
some  questions  for  you  in  just  a  moment. 

Having  served  as  the  Under  Secretary  of  the  Air  Force,  what 
was  your  experience  concerning  the  performance  of  women  gener- 
ally in  the  Armed  Forces? 

Ms.  Chayes.  I  think  -their  performance  was  superb,  and  I  think 
they  surprised  everyone  by  their  capability  to  adapt  to  nontradi- 
tional  roles.  There  was  certainly  no  disruption  of  the  military  mis- 
sion that  we  were  able  to  observe.  Of  course,  we  were  not  under 
wartime  conditions,  but  I  would  say  that  we  have  more  evidence  on 
the  effectiveness  of  women  in  the  military  through  their  perform- 
ance in  exercises  than  Professor  Cohen  and  those  he  cites  have  on 
the  lack  of  performance  under  military  fire. 

On  the  whole,  they  did  extremely  well.  Where  there  were  limited 
failures  to  adjust,  I  think  the  reasons  turned  out  to  be,  after  care- 
ful research,  that  there  were  failures  to  provide  the  kind  of  equip- 
ment the  women  could  use.  Just  as  with  the  Vietnamese,  the  mili- 
tary initially  failed  to  provide  eqi  pment  that  fit  the  people.  In 
some  cases,  there  was  a  failure  of  training  a;  well. 

There  was  only  one  specialty  in  the  Air  Force  that  I  can  think  of 
where  performance  was  not  very  good.  That  was  the  security 
police.  For  the  rest,  the  record  was  remarkable. 

Senator  Kennedy.  Do  you  think  that  they  were  basically  underu- 
tilized in  the  Armed  Forces  or  are  underutilized  at  the  present 
time? 

Ms.  Chayes.  Senator  Kennedy,  I  would  not  say  underutilized.  I 
would  say  career-constrained,  and  I  think  that  you  have  to  admit 
that  some  specialties,  for  example,  being  rated,  flying  in  the  Air 
Force,  or  serving  on  warships,  these  are  the  kinds  of  career  lines 
that  lead  to  the  top.  Women  have  been  constrained  from  career- 
lines  that  lead  to  the  top.  Therefore,  we  are  likely  to  see  many  who 
will  turn  to  other  professions  where  they  are  not  constrained. 

In  that  sense,  yes,  underutilization. 

Senator  Kennedy.  I  was  wondering  if  you  were  familiar  with 
that  Army  Reforge  1977  study,  and  I  would  like  to  ask  if  the  rele- 
vant parts  of  the  study  can  be  made  a  part  of  the  record,  Mr. 
Chairman. 

Senator  Hatch.  Without  objection. 

|  Aforementioned  study  follows:] 
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Excerpts  From  REF  WAC 


FART  1 


EXECUTIVE  SUMMARY 


WijMEN  CONTKnT  IN  THE  AKMY-KKI'lUUiKK  //  (Rl*  WAC  //) 


H  A^rja>UNn :     SI  me  19/2,  considerable  attention  has  born  di reeled  toward 
determining  the  Impact  of  expanding  the  rule  of  worn  fin  in  the  Army.  In 
19/5,  the  U.S.  Amy  Training  and  doctrine  Command  (TRADUC)  reviewed  unit 
structures  to  Identify  male  or  female  positions  which  could  be  filled 
interchangeably  and  tu  detemine  the  raaxiwum  number  of  women  whu  can  be 
.isHiftned  tu  unity  without  adversely  affecting  the  unit1*  ability  to 
jurlorm  its  mlsslun.     In  I97f the  U«S«  Army  Research  institute  lor  the 
behavioral  and  Social  Sciences  (AR1)  conducted  a  resesrih  effort  to 
determine  the  effect  on  mission  accomplishment  of  varying  the  percentage 
of  women  assigned  tu  a  unit.    This  cfforL,  known  as  MAX  WAC ,  evaluated 
'♦0  companies  of  five  combat  support /combat  service  support  types,  using 
ARTKP  scenarios  {/2  hours  in  duration)  for  evaluation  of  gruup  perform 
aiiee.    Hie  percentage  of  controlled-iili  twice-tested  units  was  either 
hi  ur  I'iZ  lur  the  initial  AKTKP  and  either  \b%  or  352  lor  a  second  AKh  P 
uiK  months  later.    The  results  of  this  research  did  not  reveal  significant 
differences  in  unit  performance  over  the  limited  time  period.  Hie 
overall   interpretation  of  both  performance  data  and  questionnaire 
responses  was  that  female  soldiers,  up  to  the  percent  tested  in  the  kind 
'*t  units  participating,  did  not  Impair  unit  performance  during  intensive 
U-hour  field  exercises.    Unanswered  by  MAX  WAC  results  was  the  question 
of  the  impact  of  women  on  unit  mission  accomplishment  in  a  field  test  ol 
extended  duration.    Accordingly  in  197/,  AH I  was  tasked  to  design  and 
conduct  research  to  evaluate  the  r  le  of  women  participating  in  RKFORGER 
//.    The  results  are  presented  in  this  report. 


I'URPOSE;    Hie  purpose  of  this  research  was  to  assess  the  Impact  of  female 
f 'Idiern  assigned  to  representative  types  o?  Category  II  at >d  HI  units  on 
t  he  capability  of  a  unit  to  perform  Its  miss  Ion  under  extended  field 
ond it  ions.    Hie  objective  was  to  provide  empirical  data  to  test  the 
i.vputhesea  th.it  there  will  be  no  difference  between  all-male  and  mixed 
, ■  mler  group  performance  and  no  difference  between  enlisted  female  and 
-.it  i  bed  en) luted  male  individual  performance  that  would  Impair  on  it 
i-  r  tormnnce . 


MTH.OACH;     fcrformance  was  evaluated  in  maintenance,  medical,  military 

I  lie,  signal,  and  supply  and  transportation  milts  during  I  heir  pari  h  i 
i  i'Ihii  in  the  Held  training  excrcluv  (KTX)  LAHIiUN  EtHiK»     Hie  Rill  WA<: 

•  ■«  mm  h  design  revolved  around  the   requirement  for  comparability  ul 

•  .uul   I  em  lie  pel  lormauce  data.     Hiese  data  wuie  tolleeled  on  ,i  daily 
.■■!■«  trum  unit  rtupervi  aors  by  Tent   Directorate  NCO  data  ml  lei  lor?; 

',-i.n n led  with  the  soldier*;  being  tracked;  through  observations  r » I 
""■r  ntd  Individual  performance  by  independent  officer  cvaluaton.  I  mm 
If.i   directorate;  and  by  ARI  aiavluist  ration  ot  quest  ionuai  res  to 
■  !•   ("ruonnel  before  and  after  the  FTX. 

■       test   lii  rec  lorate  consisted  ol   'ill  pcrnoiuicl   organized  into  ,» 
he,ii|»pMri»'i  .  Maff  and  five  teams,  one  lor  each  type  ol   an  1 1  .     T^ach  ream 
•  •insisted  ol   a  hranc  b  -qua  I  i  f  led  team  chief  (LTC),  combat  armn  nil  i<<n  , 
I i-u  ili-  iH  I  ii  cr,  and  branch  <|ua I  i  I  i ed  uersunnel  •    Hie  team  o!  Hi  »r«. 
t  ♦» I  I «•(  I'  d  |m»i  lormauce  ruttugu  on  both  ARTEP-type  group  events  ,ind 
•■ft  Ifl    r  *  n  Manna  I -type  Individual  events  and  made  unstructured  ohrtetva- 
'  iom;  rm  olhel  events  relevant   lo  REF  WAfJ  objectives*     Since  Ihe  it  seats  h 
i- Mori   was  directed  no  I   to  Interfere  with  the  KTX,  oftliei  ev.ilualot^ 
were  ccqnircd   (o  selcif    large!  ol  opportunity  groups   (or  evaluation, 
For  group  events,  otficero  were  to  iocus  uu    vents  m*       likely  to  reciii 
for  both  a  female  or  mixed  group  and  Uu  one  or  mo      »»      elite,  all  m;ile 
Ki'Hipf. h>i    individual   event    valines,  ollitei   e    i 1  i  .. :    -i;  vi'ic  to 


ERIC 


309 


select,  fur  emit  enlisted  won* it  0)i  wttum  u  rating  *ih  obtained,  ail 
enl luted  man  performing  the  tune  task.    All  performance  ratings  were 
made  on  a  seven-point  scale. 


MAJOR  FINDINGS: 


The  presence  uf  female  soldiers  on  REPORGER  11  did  not  impair  the 
performance  of  combat  support  and  combat  service  support  units  observed 
when  unit  Mission  Mas  defined  in  terras  of  the  REPORGER  77  scenario. 
Group  perfonsance  ratlnge  during  the  flrat  and  last  periods  of  the 
exercise  showed  no  difference  between  all  male  and  mixed  gruunu. 
Although  sixcd  groups  showed  a  superiority  over  all-male  groups  during 
the  silddle  period,  the  results  were  statistically  significant  for  only 
une  type  of  unit.    This  difference  did  not  hold  up  when  data  from  all 
units  were  considered.    Similarly,  there  were  no  consistent  patterns  of 
Individual  sale  versus  female  performance  differences  over  the  entire 
exercise,  whether  the  tasks  performed  were  considered  aa  a  whole,  were 
divided  into  common  snd  unique  tasks ,  or  occurred  in  high  stress  or  low 
stress  companies.    When  dally  performance  ratings  by  supervisors  in  high 
stress  companies  were  considered  separately,  enlisted  women  initially 
gave  a  statistically  significant  poorer  performance  than  enlisted  men 
during  the  first  thre*  daya  of  CARBON  EDGE  but  sained  equality  in 
performance  by  the  last  three  days  of  the  exercise.    Aggregated  sets  uf 
Individual  and  group  performance  data  for  men  and  women    showed  a 
clear  upward  treed  over  time  from  the  flrat  three  daya  to  the  last  four 
days  uf  the  exercise.    Of  a  total  of  20  computed  differences  over  time, 
l1)  showed  an  increase,  four  remained  the  same  and  one  showed  a  decrement* 
Thus  REF  WAC  results  provide  a  basis  for  Increased  credibility  of  MAX 
WAC  findings,  i.e.,  no  difference  in  unit  performance  baaed  on  a  72 -hour 
field  exercise. 


SUPPLEMENTARY  FINDINGS J 


-  About  15Z  of  available  enlisted  men  and  29Z  of  the  enlisted  women  were 
not  deplnyoble  from  CONIJS  for  RKKORGKR.     Percentages  were  about  the  H.ime 
for  Eurupe-based  troops.    Of  those  nondeployables,  21  of  the  enlisted 
■en  and  UX  of  the  enlisted  women  were  nondeployable  for  personal 
reasons;  15X  of  the  enlisted  men  and  122  of  the  enlisted  women  were 
nondeployable  for  administrative  reaaona. 

-  The  percentage  of  enliatcd  women  deploying  in  each  unit  (with  one 
exception)  was  just  under  10Z. 

-  Enlisted  women  were  proficient  in  H06  tasks,  both  traditional  and 
non traditional,  and  dmmonat rated  Improvement  during  the  exercise.  Yat, 
there  waa  considerable  concern  at  the  troop  level  ea  to  the  capability' 
of  female  aoldlaru  to  perform  many  of  the  critical  duties  of  their  N08  in 
support  unite. 

-  Slightly  over  23*  (49  of  229)  of  the  enliatcd  women  participating 
in  REPORGER  had  nontradltlonal  MOS  but  were  aaaigned  to  traditional 

dutlds  during  REFORGER. 

-  Enlisted  women  did  not  perform  aa  well  in  tactical  and  auetenence 
teaks  ee  their  matched  male  counterpmrte.    atone  of  the  women  observed 
wee  the  product  of  the  new  beelc  training. 

-  With  respect  to  questionnaire  responses  concerning  how  well  enlisted 
wumen  performed  on  REPORGER  77t  enlisted  men  were  moat  critical  tfCO'a 
were  the  neat  moet  critical,  and  officers  were  leaat  critical  of  female 
performance. 

-  The  performance  of  tnllated  women,  poeeibly  mote  ao  than  enlisted 
men,  was  affected  by  leederahip  and  mansgement  deficiencies  ur  policies. 
Leadership  and  management  problems  ware  widespread  end  appeared  to  be 
the  underlying  ceueee  of  many  problem.  Involving  women  who  were  obaerved 
In  UFOtGSR. 
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-  Cevalderable  end  wii 


in  t«a  observed  In 


salt  a,  MNt  elgviflcantly  among  firet-live  eupervieore.    The  weeeone  voet 
frequently  glvan  vara  phyalcal  alrangth  factora,  tha  rlak  of  sxposing 
woaen  to  conbat ,  and  added  problaaia  in  hygiene*  oonitotion,  and  billeting. 
At  of  can  occura  with  targete  of  fclaa,  women  aa  a  group  vara  re  ted  poorly 
(queetlonneire  rssponsss),  whereas  tvsy  vara  rated  aa  highly  aa  thalr 
aala  counter  paste  whan  rated  Individually  (eerforvavce  obearvationa) . 

-  Eighteen  out  of  89  MOS  conaldarad  (98  M08  ware  In  tha  MTOB'e  of 

the  participating  unite)  were  deelgnated  aa  being  phyalcally  too  demanding 
for  woven  by  50X  or  vore  off lcere  ur  NCO  supervisors. 

-  a  number  of  fee tore ^  In  addition  to  strsngth  requl r event e ,  ehaped 
Lhe  opinions  of  unit  personnel  aa  to  where  enllated  woven  are  voat 
appropriately  utilised. 

-  Preteet  and  poetteet  eurveye  lndlceted  that  tha  parcentege  of. 
iMilietad  woven  In  paygradee  B3  and  B4  wae  higher  than  that  of  anile  ted 
oen  (SIX  vareue  70X).  Averege  egee  ware  eeeentlelly  the  aava,  for  van  and 
.t,«en  (21  yaere).  toileted  woven  had  a  higher  level  of  education  (97X 
<ursue  I3X  with  high  achool  or  above  on  tha  poetteet),  ftevar  anlleted 
«Mn  than  van  ware  varrled  (SIX  vareue  32X  on  tha  poetteet;);  the  vajorlty 
A  both  anlleted  van  and  woven  never  had  bean  varrled* 

-  Unit  officers  end  NCO  supervisors,  when  eeked  to  distribute  hy- 
pothetical nuvbere  of  woven  end  van  over  tha  MOS  In  a  company,  aeelgnad 
the  personnel  to  MOS  on  tha  baale  of  concentretlon,  proportionality  and 
eulteblllty  fectore.    When  women  or  men  conetltuted  e  email  proportion 
of  personnel  to  be  eeelgned,  tha  reepondente  tended  to  concentrate  the 
woman  In  tha  laeet  phyalcally  dev ending  MOS   end  the  ven  In  the  voet 
phyelcelly  demanding  MOS.    Aa  tha  number  of  women  lncreaeedt  woven  were 
dletrlbuted  vore  proportlonelly  throughout  the  eet  of  MOS 'except  In 
those  MOS  coneldered  vore  suite hie  for  ven  beceuee  they  required  working 
In  the  vldet  of  combat  brlgadee.    The  goal  of  concentre ting  woven  in 
leee  phyalcelly  demanding  MOS  appeared  dominant  whan  avail  numbers  were 

to  be  dletrlbuted  but  leee  dominant  ae  the  mix  (vale  end  fevale)  approached 
half  end  half. 

-  While  unit  officere  and  NCO  eupervleore  expreeeed  concern  regarding 
the  lapse t  of  woven  on  unit  performance,  they  placed  vuch  greater 
lvportance  on  other  factors  as  having  a  comparatively  grester  effect  on 
■lesion  accovpllehvent. 


CONCLUSIONS:    lhe  velue  of  REF  WAC  reeuite  la  Halted  by  the  character- 
istics of  RE FORGER  77 t    the  nuvber  of  enlleted  woven  present,  existing 
weather  and  terrain  conditions!  and  the  kind  of  teeke  enlisted  woven 
were  required  to  perforv.    the  noninterference  rule  precluded  the  ueo  of 
stendsrd  events  for  scoring  purposes.    Workloads  could  not  be  slvulated 
where  naturel  workloede  livited  obeervetlon  opportunitlee,  end  the 
verlety  of  tasks  could  not  be  ertlflclelly  increased.    However ,  UP  WAC 
reeuite  provide  the  beet  eveileble  Information  on  performance  of  anlleted 
woven  In  an  extended  field  situation  and  provide  evidence  that  enlleted 
woven  can  perform  their  MOS-releted  dutlee  adequately  in  e  RKFORGER-type 
field  exerclee.    lhe  effort  has  served  to  clear  tha  air  and  make  it 
possible  to  addreeo,  openly  and  directly,  theee  concerns  of  field  coa- 
vaadare  that  unite  with  lerge  nuvbere  of  snltsfd  woman  vay  have  a  reduced 
combat  raedineee  due  to  larger  nuvbere  of  nonds  ploys  bis  per  so  ruts  1  and 
Seduced  cepability  to  perforv  tacticel  contingency  vieeione.    lhe  REF 
WAT  effort  is  ont>  of  many  contributions  to  policy  decisions  regarding 
the  uuc  of  wonen , 
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PART  IV 


BRIEF  OP  MILITARY  REPORT 


I      NTHOmiCTION  AND  OVERVIEW 

An  "Interim  Report  on  Woman  In  tha  Army,  REPORGER  77"  waa  prepared 
M  November,  1977  aa  a  part  of  an  In-Procaaa  laviaw  praeanted  on 

l»ocember  1977.    Ihla  military  raport,  providad  by  tha  REP  VAC  Taat 
'm rector  to  tha  ARI  Coawandar,  alao  aarvad  aa  tha  preliminary  raport  to 
•l»p  teat  proponanta   on  tha  Taat  Directorate  organisation,  data  collec- 
•ion  plan,  operational  conduct  of  the  taat,  partial  raaulte  and  tenta- 
tive ronclualona,  and  racoamendationa  of  tha  REP  WAC  77  Dlractorete 
i^rdiataly  prior  to  lta  dissolution,    Ae  auch,  the  report  Included  eoaie 
preliminary  quantification  and  Interpretation  of  objective  data,  ae  veil 
is  reporting  of  the  observations,  lntsrprststlons,  conclusions  ^  and 
rccommcnrfatlona  of  the  eeperete  tssms  of  the  Directorate .    Tha  Initial 
quantified  raaulte  Included  In  the  military  raport  ere  redundant  with 
th»  nore  complete  analyala  preeented  and  daecrlbed  In  Part  III,  end  ere 
™t  provided  here.    Thla  brief,  therefore,  deele  only  with  tha  non-quan- 
f  I  f ted  aapecta  of  the  experlencee  and  expert  oplnlone  of  the  REP  WAG 
Directorate  members  raleted  to  their  evaluation  of  women* e  performance 
md  woman's  Impact  on  unit  effectlveneee  under  field  condltlone  over  en 
nxtended  period  of  time,  epeclflcally  during  a  REPORGSR  exercise. 

Hits  brief  eonelate  of  a  merger  of  the  efforte  of  e  contrector 
tAeked  to  provide  the  eeeence  of  the  Military  raport  without  attempting 
to  eveluate  or  screen  content  on  either  merit  or  coneletency  with 
the  other  parts  of  the  report,  end  e  similar  effort  on  the  pert  of 
the  Deputy  Taat  Director  wfco  reaelned  In  ARI  until  thle  report  was 
submitted.    The  brief  represents  a  Joint  effort  by  the  letter  end  the 
ARI  scientific  staff. 

2.  CONCEPTS 

a .  Organisation. 

lb  manage  the  effort,  the  REP  WAC  77  Teet  Directorate  was  estabJiahed 
with  50  people  organised  Into  five  observer  teams  to  evaluate  performance 
In  maintenance,  medical,  military  police,  signal,  nnd  supply  and  transpor- 
tation battalion*  deployed  or  participating  In  the  REPORGER  exerclae  in 
Germany.  Each  team  contained  brench-q    Ufisd  offlcera,  one  combat  arma 
officer,  one  female  officer t  two  other  branch-qualified  officero  and 
enlisted  dnta  collectors.    They  received  thorough  orientation  on  all 
aspects  of  the  exercise  and  participated  in  the  development  of  each  of 
the  rating  modules.    Hie  placement  of  obaerver  teams  In  close  proximity 
to  the  rated  S rid ivldunlf? ,  teams,  and  section*  was  crucial  to  the  results. 

b.  He  I hodo 1 ogy . 

Initial  criteria  fur  group  event  rating  nodule  t<  were  extracted  from 
recent  AKTKP  experience.    Individual  performance  otandards  for  individual 
event  rating  were  taken  from  Soldier's  Manuals.    Par Bonne 1  records  were 
w  record  flow  the  uitltu  selected,  Including  360  women  (of  which  229  were 
deployed)  and  approximately  an  equal  number  of  male  counterparts. 
Rating  modules  were  developed  for  thraa  performance  categories: 
Joh~upcc i f lc  tasks,  BuHtainment  tasks  (e.g.,  tent  pitching),  and  tactical 
tasktt,  (e.g.,  perimeter  guard).     In  order  to  Identify  performance  trends, 
the  ratings  for  each  module  were  obtained  for  the  beginning,  m  ddle,  and 
ending  periods  of  the  10-day  field  exerclae.    To  provide  a  basi n  for 
comparison,  boLh  male  and  female  enliated  aoldiers  were  rated.  Tn 
addlilo    to  the  Individual  ratings,  team  performance  (all  male  groups, 
all  teoulo  and  mixed  groups)  was  rnt«d. 

Hie se  t line-phased  eva\uatt«>ub  ,  monitored  on  a  dally  hauls,  were 
augmented  with  Interview)  of  al 1  supervisors  in  the  unit  chain  of 
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command.    Some  flexibility  In  tha  collection  effort  and  the  opportunity 
for  Judgmental  axprataion  vara  provided  by  uae  of  formatted  rtporta. 
The  raporta  Included  anecdotal  coManta  on  laadarahlp,  morala,  etc.,  and 
a  log  of  poaltlva,  aa  wall  aa  negative,  Incldanta  Involving  woman, 
using  a  form  labeled  "Critical  Incldanta"  (aea  Appendix  A).  These 
<nputa,  when  combined,  provided  aupportlve  data  that  could  be  uaed  to 
validate  the  results  or  fill  In  gapa  In  the  data  base. 

c.    Limiting  Factora* 

Objective  obaervation.  were  conatralned  by  a  nuaiber  oi  factore. 
fteoe  factora  Included: 

(1)  An  obligation  of  tha  Taet  Directorate  to  USAREUR  not  to  Interfert 
with  REFORGER  or  Exerclae  CARBON  EDGE.    Rulea  of  noninterference 
permitted  team  membera  freedom  of  ■ovemant,  obaervation  and  Interview 
only  on  a  nonpre-emptlva  beela.    No  action  could  be  taken  to  Increaac 
the  number  of  women  In  the  wart  lee  area  nor  Incraaee  the  number  or 
obaervatlona  of  Individual  and  unit  performance. 

(2)  One  of  the  USAREUR  ba.ad  battallona,  a  military  police  unit, 
supported  the  axerclaa,  but  not  In  a  player  etatua.    The  unit  waa 
altuatcd  admlniatratlvely  In  a  tent  city.    Aa  a  raault,  no  obaerva- 
tlona of  thla  battalion  could  be  made  In  tactical  and  field  attainment 
activities. 

O)  A  algniflcant  number  of  ecorable  eventa  did  not  occur  becauae 
of  low  levela  of  activity  In  combat  support  and  combat  aervlce  aupport 
unit a.    For  example,  tha  DIBCOH  of  tha  lat  Infantry  Division,  once 
deployed  In  the  maneuver  area,  did  not  make  a  aubaaquent  dlaplacement. 
Hajor  portlona  of  two  DISCOH  unite,  tha  medical  and  maintenance  bat- 
tallona, remained    In  one  location  for  two  weeka. 

r.)  m  the  limited  sample  base  of  229  women  in  the  four  CONUS  and 
,»r^  USAREUR  battallona  aelected  for  obaervation  in  the  ^rclae  area, 
)i  r,r,ont  nf  th*  Qe  women  were  employed  in  such  traditional  rolea  aa 

flrrV-i  nnd  cookfl. 


1.     HNDINCS  AND  CONCLUSIONS 

!>flnite  the  limiting  factora  deacribed  above,  the  REF  WAC  Teat 
,J\nrn\l  staff  recorded  over  1800  obaervation.  of  female  performance 
„  individual,  and  member,  of  team,  or  .actions  before ium 
PMORGKR  77  and  Exercise  CARBON  EDGE.    Af ter:*c5io\"S^^7r3irin 
r,utonnairee,  and  final  critique.  Indicated  that  REFORGER  "  did  In 
,,,  provide  a  viable  means  of  aa.e.sing  the  ^t  of  women  on  unit. 
■  r<  mtlng  In  a  protracted  field  environment.    The  significant  findinga 
\,u\  <nnrlusions  deal  with* 

,.    Impact  on  Unit  Effectiveness. 
(1)  Findinga* 

Women  were  observed  performing  in  a  wide  cross  wctlon  of  Army 
.nmhat  support  and  combat  service  aupport  unite  at  the  division  -"d 
rnrea  level,    the  branches  and/or  specialty  areas  covered  were  win  ten 
*nci9  medical,  military  police,  signal,  and  supply  and  t"n-^"'"0"- 
U  wa«  d*t»r«  ned  that  the  women  had  little  cr  no  adverse  impact  on  the 
rrformance  of  their  unit..    In  a  general  aen.e,  the  women  obaerved  were 
rontributora  having  .  favorable  impact  on  unit  performance, 

Tho  following  incidents,  *hlcb  fnr  outnumbered  derogatory  ones, 
,  ienrly  demonstrate  the  contribution  to  unit  ^^tiven^s.  made  by 
thf  conscientious,  hard-working,  and  well-motivated  female  soldier t 

(a)  An  ^listed  woman  was  released  from  convalescent  leave  following 
**,or  aurgery.    She  waa  «oing  to  be  left  behind  at  Fort  Riley  but 
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iuS:8,;h.on„p:rctli«rtln8  ln  RBPCmcE"-  *'  out.t.„di„. 

<b)  Two  .o.«what  lrr.aponalble  .ale  MP  partner,  were  a  pi  It  up 
by  the  auparvlaor.    The  aupervl.or  paired  one  enll.tad  ..x.  with  an 
dilated  wean,  observing  that  the  woa.n  would  "atr.lghten  hi.  out"" 

'■'  enllBtod         toW  ■  m  «*C  »  obaerver  that  If  they  had 

ioJl00*  "Hrr""'  thT  "°Uld  Ju-t  -  "lck  the  n.w..nll«ed 

wonan,  who  had  a  reputation  aa  a  good  worker. 

(d)  A  feaale  HP  on  the  third  day  of  the  exerclae  required  Minor 

?r£L22!- and able  t0  return  to  duty  -nd  contlnu«  *»'S- 

(a)  A  feaala  MP  wee  parforalng  duty  at  e  traffic  control  point 
whan  alia  experienced  a  aavara  tootheche.    Sha  we*  given  emergency 
dental  traetaont  and  choaa  to  return  to  duty  rather  than  atay  quartered 
ln  her  billet* 

«  I.  <f.\°V!!a  fl,hth  *my  of  eha  ■*"cl««.  «n  enlleted  woaen  wane  on 
sick  call  with  the  dlegnoele  of  pneuaonls.    She  had  been  working 
long  and  Irregular  houra  with  laaa  than  ad a qua t a  alaap. 

Soee  unit  pollclss,  which  were  prafarentlal  in  nature  and  on  tha 
aurface  eppeered  to  ba  helpful  to  woven,  did  not  promote  participa- 
tion of  woaen  in  unit  ectlvltlee.    Thaaa  pollcUa  tendad  to  ellenete 
■en  who  perceived  aaalgnaent  beeed  on  ni  aa  fevorltlea  toward  woaen. 
The  following  critical  axanpla  claarly  ldantlflaa  thla  aleaanegeaent  of 
reeourceei    A  RET  WAC  77  obeerver  noted  that  wouen  In  the  eabulence 
platoon  of  a  nodical  coapeny  were  unaaiployed  or  aaalgnad  trivial  teeke. 
When  queried,  the  company  coeeiandar  atatad  that  woaen  were  not  being 
employed  In  the  MTOE  poeltlone  beceuee  the  unite  being  eupported  refueed 
to  have  woaen  In  the  forwerd  ar.a.    u,.  Bala  aeabara  of  the  pie toon  had 
to    take  up  the  eleck"  for  theee  nonpar tlclpente*    tionaaployaent  of 
woaen  In  forwerd  ereee  wee  e  coaaon  but  erroneously  beeed  policy. 
Coaaandere  widely  believed  that  Oepertaent  of  the  Amy  policy  prohibits 
the  uee  of  woaen  forward  of  brigade  rear  boundarlae.    A  policy  thet 
precludee  woaen  froa  performing  their  eeelgned  dutlee  advareely  lapacte 
on  mlaalon  accoapllehaent. 

A  aejor  deterrent  t    deteralnlng  feaele  la pact  on  unit  effectiveness 
wee  that  frequently  there  ware  only  a  few  woaen  to  obeerve;  tha  nuabar 
of  woaen  in  unite  ranged  froa  one  or  two  individual a  to,  at  aoat, 
iO  percent  of  a  ualt'e  strength.    Daapita  thla  aaail  aaapla,  obaarvera 
were  ln  agraeaant  that  tha  unite  obeerved  could  ebeorb  woaen  aa  13  to 
25  percant  of  their  atrangth  with  no  detraction  froa  aleelon  eccoaplleh- 
aent.   In  eetebllehlng  tha  level  of  aele/feaala  ale  ln  a  given  unit 
type,  the  prlaary  criterion  wee  enelyele  of  the  unit's  aleelon*  to 
determine  the  quantity  and  extent  of  taake  the  unit  auet  par for.  that 
required  phyelcal  strength.    Women*  a  general  lack  of  upper  toreo 
phyeicel  atrangth  l.  the  principal  Halting  factor  in  their  performance 
of  duty  ln  the  field  end  haa  e  direct  relation  to  feaale  nuabere  end 
dutlea  eeelgned  for  any  given  unit. 

(2)  Concluslona. 

tna  aaalgnaent  of  woaen  to  a  unit  had  no  affect  on  the  capability 
of  the  unit  to  fulfill  ite  aleelon  except  ln  those  laetencee  where 
phyeicel  strength  wee  e  fector.    Unit  aleelone  aust  bs  anslyasd  tn 
deteralne  the  extent  of  phyelcal  strength  required  to  fulfill  those 
Jobe  and  the  aele/feaele  nix  in  the  unit  eetebllehed  accordingly. 
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b.  minim  for  T  t»     iaaalaami  aafca  *"  th' 

(1)  flndlnge. 


deaonetreted  •  gea.r.l  lack  of  tr.lnlog  for  ana  kaowl.dg. 
„#  H^TS  thTfl.U        of  ttctlc.l  op.r.tlooe*    *>1.  lack  of  tr.lntog 
L  ..Lud.. 1.  d.trtoo.t.1  to  wait  ■urvi*okiXity  1.  •  ep*.t  anvlron- 
*"  km£j!ff!   !t  !ilcoT«,  added  burde.  o.  «ad  mum.  -oroJo  rrofclo.0 

.afro. «U  «ta  wMt  take  «•  the  elach  to  any  eltuetton 
aale  aaabere  of  too  wait  w  ■«»«t^"J7^.  ,„_^  currant 


35.  rC-alTao  oot  c.«,  th.lr  fair  ahar.  of  i*.  " 

bands  oparata  in  tha  raar  wwii  PrT^"  luiort  coib«t 

lofiatlca  chuin.    A*  •  raault.  aVary  uoit,  coa*at  °*  W"/co» 

Mn(ei  MIMTt  •  WMt  ba  capabla  Of  aatabllshin*  •  ^""^I'l  w 

Ma,  ,,„,-         an  effort  to  acquire  tka  kaowledg.  ttoy  oooaoa.  ■»""'"» 
JSlTtoadaoc,  of  —  to  he  protoetiv.  or  Ml.  ooMee.pta.eo 

o  SLto.  ortW  th^rtad  tkair  affort.  to  leara.  J^4" 

i..i.tU  that  aach  Individual,  m  and  waai,  carry  a  full 

•STorthl^o-d  to  ctLoa  u.he.  th.  ««lity  of  «it  part.™-*.  ... 

th.  following  incident,  cl-rly  identify  th.  W~i  ««««  tot.oaiv. 
trelalag  for  wo-oo  to  baole  fl.ld  dutl..  and  tactical  ekille. 


(a)  On.  co-eader  aapra— d  aurprtoe  to  •  1W  WC  77  oh^rv.r 

th.t(s.  .v.m»r.  h.dpto  -p~;  "^hc^~r.^0Sdrr..lapo.itiv. 

Iff-STST.  S  "l'a.  a  "to'  h^'vtolUloTlr  p.rtor£ce. 

*  .irSor*:.; Mti.f.ct.r,  m  "»-"i-«:i^r.:.ta.tS.. 

but  th.,  vara  little  halp  to  aettlo,  up  »BtB»J??^'^"iv-iii. 
„orfor.lng  guard  duty  at  night.  eteytog  war.,  and  keeping  thalr  living 


areas  daan. 


rith  combat o 

U)  U„  the  eighth  day.of  th, ,  -J. J-  « J™ 
Tted  IS  «  "° «    niV^  oecauae  .«  aggre.aor 

action  .    As  a  result,  no  co^unlcatlona  existed  for  one  hour. 

(.)  Four  wo-nen  ™ade  op  a  tent-pitching  detail.  Tm^f 
got  i„t„  a  heated  argument  on  how  to  pitch  th J^.tlSTtho* 


women 

(2)  Conclualone. 


*>..„  naad  -or.  Induction  to  cop  In    witn  ^g^j^JSJff 
1„  th.  Itold.  to  toclud.  »c"c«*  "^^.^^JSJ  for  Xlf.  In 
and  unit  training  .uat    nclude  'J.*"'^ toll  «.«  -«d  women,  officer 
the  fl.ld  that  aan  "calve.    ^l|^™„'n,t°a the  ata.i  that  all 
and  -'Hated.  n.ost  be  thoroughly  «J. ln  the  fulflltoant 

unit  peraonnel,  aale  and  feeale,  win  b>i«»« 
of  the  cooawn  unit  taeke. 
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c.  HPS  Proficiency. 
(1)  Finding!. 

women  mrm  found  highly  proficient  In  the  accomplishment 
of  MOS  taake  in  both  traditional  and  non traditional  rolea.  Woman 
were  highly  motivated  and  thalr  akllla  vara  aa  good  or  batter  than  the 
malaa'.    Die  one  shortcoming  that  exlatad  for  woman  In  MOS  per  form  inc. 
occurred  In  thoee  taeks  that  required  coneldereble  phyalcel  atrangth. 
Bven  with  thla  epeclel  aelectlon  criterion  In  mind,  NCO  dete  collectors 
identified  only  eight  MOS 'a  that  were  not  recommended  for  woven*  One 
MOS,  infantryman,  le  not  authorlied  for  women*    Another  MOS,  military 
policeman,  waa  not  recommended  for  the  reason  thot  women  do  not  poeseee 
the  knowledge,  experience,  end  trelnlng  to  perform  tectlcel  missions-- a 
deficiency  thet  can  be  overcome  through  proper  trelnlng.    other  MOS  end 
tasks  that  the  NCO  data  collectore  on  the  evaluation  teame  believed 
could  not  be  performed  fully  by  women  ere  aa  follows j    63H  (tenk  automo- 
tive repelrmen);  64C  (driver);  76W  (petroleum  eupply  specialist), 
76X  (subaletence  eupply  epeclallet),  911  (medlcel  speclellet);  end  94B 
(cook).    For  all  of  these  MOS,  the  tame  baalc  reaaon  waa  cited  -  women 
do  not  possess  the  physical  atrength/etamlna  to  meet  all  of  the  phyeical 
requlremente  of  the  dutlee  Inherent  In  the  MOS.    Teat  Directorate 

!M«S"!^a«f  fe"0la  M*bllu*  ln  flU  M0S  In  the  unite  obeerved 

in  REK  WAC  77  ere  found  In  Table  B-18  Appendix  B.    These  aeeeeemente  are 

1977    °n        dat<l  avollable  t0  #tn6  Teat  Directorate  as  of  November, 

'  '  1  Cone  1  us 1 one. 

Women  are  capably  of  rendering  e  proficient  performence  ln  any 
->•••  «upport/coBbat  service  support  unit  MOS  not  requiring  e  large 

"inure  of  physical  strength.    An  evaluation  of  each  HOS  from  this 

Jd  ir***?9  to4mBtMiBh  tho  ™*nlmal  physical  requirements 

.*  M"t  meet  these  minimum  standards. 

''•    ^taalna  and  Endurance. 

'M  Findings. 

*******  of  performance  date  Indicated  there  was  little  difference 
ir   i*  level  of  performance  of  women  varaua  men  when  measured  over  a 
-rind  of  some  duration.    An  analysis  of  male  and  female  individual 
•  ^-rm«nce  was  made  in  terme  of  Improving  and  declining  trends.  r.„le 
■nvola  compared  very  favorably  with  male  level,  in  all  caaaa.  It 
"seared  that  women  could  match  tha  atamlna  and  endurance  and  maintain 

"lrhZr.Iw!n-  eqUal  5°  th°"  °f  mm  in  th*  fUld-  ^thermore, 

trhmieh  given  poor  preparation  for  field  duty,  women  did  l.atn  to  adapt 
>   Holr  new  environment,    The  only  area  in  which  they  faltered  waa  in 
forming  MsVs  that  demanded  upper  torao  physical  strength  that  they 

fiin  not  poasesu »  7 

(?)  Conrl union. 

Umm  pMMM  the  required  levels  of  .lamina  and  endurance  to 

I'ifltnin  them  through  an  extended  field  operation. 

Leadership  and  Management ■ 
fl)  Findings. 

Inartpralilp  and  mnnaR(,ment  problems  were  widespread  among  the  units 

?n«  ynr  *n  bp         'm^rlylng  caua,  ot  moat  problems  Involving 
women  (n  the  Army.    Many  units  either  had  policies  that  wore  protective 
of  women  „r  lRn„red  womon,  either  case  was  often  pasalvely  accepted  by 
he  women.    One  RRr  WAC  77  team  chief  made  the  following  abatement  that 
Illustrates  the  msgnltudo  of  the  teaderahlp  problem:    "it  waa  evident 
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during  th«  ev.lu.tlon  period  that  there  la  a  lack  of  ability  In  the 
co^SSy Trade  officer  «d  WO  ranka  to  load  «  -otlv"'  t-0 

S  op.r.tlng  in  a  .uatalnad  field  environment.  Thl.  ata.a  fro-  two 
f!rT«r.    fir.t    a  lock  of  clearly  doflnad  lnatructlona  on  tholr  employment 
2    ..cono '.'lao.  or  training  In  t.ehnique.  end  method,  of  motlv.tin, 
th.  f.mele  aoldlar."    Thle  HiunqiMiit  rooultod  In  low  -oral.  In 
t£  «u.  m  tnlch  it  occarr^.^aaa  thna  In  a 

faSulreu  toTrd'o«r."uoo^p.r1oo.1of'dttyrto°flll  I"  *«•«<■ 
IT.  either  eicuead  or  not  employed..  Th.  practice  of  either  Ignoring 
^'.n'or^rouctln,  th.-.  djn.tr.tid  fr.qu.ntly  b,  flret-lin.  eupervl- 
•or.  during  REP  WAC  11,  la  lndlc.Ud  by  th.  following  lncld.nt.. 

(.)  WML  •  a...  w.hlcl.  w*.  belug  loaded ,  two  female  cook,  aat 
Idly  In  a  tant  bacauaa  thay  war.  not  aaalgnad  any  dutlaa. 

(b)  Ona  wonan  waa  ralaaaad  fron  hoepltellaatlon  on  3  September  and 
waa  not  plckad  up  by  bar  unit  until  1  Saptanbar. 

(c)  During  a  unit  alart,  off-duty  wonan  alaaplng  In  a  aeperete 
tant  ware  not  called  to  defend  the  perlaotor. 

(d)  A  wonen  eteted  that  woaen  often  eleep  through  guard  duty 
toure  with  no  repercue.lone  end  often  they  were  not  informed  of  the 

duty.  • 

(e)  A  wonen  requeeted  eeeletence  fron  her  aupervleor  In  matting  up 
e  .halter  half.    The  eupervlaor  did  not  reopond  In  any  nanner.  but 
sorely  welked  ewey. 

(f)  Pour  woaen  aat  In  e  tent  upon  errlwal  In  a  new  eree,  not 
•eelatlng  enywhere  beceuee  they  were  told  they  were  In  the  wey. 

(a)  One  eupervleor  etettd  that  the  wonen  on  hie  teem  end  other  teaaa 
refueld  to  cheng.  or  .ervlc.  g.n.r.tore  et  night  boceua.  thay  war. 
•  fr.ld  of  the  dark.    Aa  a  reeult,  the  men  on  the  verloue  Memo  had  to  do 
thS  work  that  the  woaen  refuaad  to  parforn,  thua  creating  low  morele 
«onTth.  -en.    lhr.uparvl.or  ov.rcam.  th.  ob.t.el.  by  eccommodetlon, 
ratntr  tn.n  by  .n-lyaln,  th.  problem,  demoo.tr.tlng  hi.  need  for  training 
In  the  aan.gM.nt  of  woZ.n.    Th.  unit.  In  which  all  Pa"onn.l.  ■-»■"« 
f.mele,  were  required  to  carry  the  aana  loed  denonetreted  -uch.  higher 
levela  of  unit  porformence,  aorele,  and  eeprlt. 

(2)  Conclualone. 

Amy  leederahlp  trelnlng  nuet  be  enpended  to  Include  the  nathod. 
end  technique,  for  motivating  th.  fejnl.  aoldl.r.  ^ 
In  th.  chain  of  connand  -uat  ba  taught  that  wonen  In  the  Amy  ere  an 
integrel  pert  of  th.  teen  and  thay  ere  aapact.d  to  cerry  out  .11  «•;«•• 
comminauret.  with  th.lr  rank  .nd  job  ...Ignaant.    In.tructloo  In  l . 
iSurtant  f.c.t  of  l..d.r.hlp  1.  approprlat.  for  aervlce  echoole. 
training  cnt.r.,  and  unit  officer  end  NCO  cleeeee. 

f.    Btae  Aaelnet  Wonen. 

M)  Plndlnge. 

Deaeendlng  the  ch.ln  of  conwnd  fro.  battalion  taval  to  that  of 
mediate  aupervl-or.  oppo.ltlon  to  women  In  th«ru""t1""*'"d:roi( 

,„  „„.    Although  WCO*.  generelly  edmltted  thet  wonen  can  Per'°™ 
,     in  their  teeke,  noet  MCO'e  Juet  do  not  went  then  eround.    Thle  HCO 
;;!uuSeTB  cl«rl,  evidenced  In  thee.  Incident,  that  occurred  during 
ICF  WAC  77. 
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(a)  During  tha  couree  of  tha  flald  mrclii,  a  fault  soldier's 
ihf lity  to  read  a  nap  waa  chsllenged  by  an  equel-renklng  male.  Uia 
'*«^te  had  demonstrated  aat  la  factory  ability  to  raad  a  Hap  on  two 
rrnvloui  occaalona  aa  tha  am  lor  Individual  In  a  van  tela.    In  both 
Mfitancaa,  aha  raachad  har  daatinatlon  in  an  accaptabla  Banna r.    On  thla 
Minion,  the  male  instated  ahe  waa  In  error.    Aa  a  raault  tha  mission 

Ml  led  due  to  exceaalva  time  aa  tha  mala  rapaatcdly  raad  tha  sap  incor- 
wr tty.  Thla  nan  waa  convinced  in  hla  btaa  against  fsmslss  in  non tradi- 
tional rolaa  that  a  woman  could  not  possibly  raad  a  aap. 

(b)  A  platoon  sergeant    natructed  a  wale  sergeant  to  assist  some 
vnmen  in  taking  down  their  t*nt»    Itia  sergeant  responded  by  pulling 

up  tent  pega  while  tha  women  ware  arlll  In  tha  tent,  until  ha  waa  told 
rn  stop  and  let  tha  women  do  the  work  thanselvee.    The  aergaant  sew 
this  as  an  ideal  opportunity  to  harass  an  "undeelreble"  element  (women) 
in  the  unit*    Thle  one  incident  probably  beat  documente  tha  real  crux 
of  resistance  to  female  Integration  In  tha  Army*    Ilia  aargaant  waa 
following  an  order t  and  he  almply  did  not  want  woman  In  "hla"  Army* 
Female  competence  waa  not  at  iaaua* 

(c)  During  the  courae  of  the  sxerclee,  a  supervisor  related  to 
a  RRF  WAC  77  observer  en  incident  that  occurred  tha  previous  day* 

A  female  enlisted  meaner  dropped  an  engine  *  pinning  har  lag*  and  the 
supervisor  with  aome  dlaguat  had  to  run  to  har  aid*    He  fait  ha  waa 
a  babysitter  and  was  convinced  that  women  cannot  perform  adequately 
with  heavy  equipment*    He  slso  expraaaad  tha  opinion  that  thia  woman 
would  be  no  better  working  in  an  office*    Ilia  mind  had  been  made  up 
that  women  ate  a  bother  In  "hie"  Army* 

(2)  Conclusions. 

Strong  opposition  ax lata  at  company  level  and  below  to  tha  aaalgnaent 
of  women  to  combat  aupport /combat  service  support  unite*    An  Army-wide 
pdurntlon  program  la  required  that  stresses  management  end  employment  of 
women  In  s  positive  thene,  whlcli  underscores  the  vslue  snd  lmportsnce  of 
women  In  the  Army* 


»•    Field  Clothing  for  Women. 
(1)  Findings. 

Over  100  female  service  seaborn  were  interviewed  during  REFORGER  and 
questioned  on  the  suitability  of  female  clothing  and  equipment*    None  of 
the  women  interviewed  felt  tha  clothing  and  organisational  field  equipment 
Issued  to  women  were  adequate  for  field  duty.    Tha  chief  complalnta  ware 
that  fatigues  were  not  wash-and-wear ,  were  too  lightweight  to  provide 
adequate  warmth,  and  were  ill-flttlng.    Vomen'e  field  jsckata  provided 
little  warmth  In  30°  temparaturca  and  ware  dlecardnd  In  favor  of 
men  a  fielJ  jsckata*    the  women  alao  uaed  male  ovarahoaa  since  there  waa 
an  Inadequate  supply  of  female  ovarahoaa*    The  structure  of  women's 
combat  boota  waa  not  aturdy  enough  to  withe tend  the  rigors  of  an  extended 
period  in  the  field,    lbs  web  gear  and  load-bearing  equipment  were  not 
designed  for  the  weight-bearing  capahilltlee  of  woman.  The  auapandera 
of  the  load-bearing  equipment  placed  preeeure  directly  on  the  breest 
and  exerted  an  abnormal  amount  of  pull  serosa  the  shoulders  and  neck, 
The  equlpuent  waa  very  uncomfortable  to  woman  aapaclally  whan  uaed  over 
an  extended  period  of  time  In  the  field.    Alao.  glovea  and  field  jacket 
ltnere  were  not  aade  in  sizes  email  enough  for  women.    A  ahortage  nf 
ti.uae  ltena  had  an  advarae  impact  on  the  comfort,  appearance ,  and  morale 
oi  female  service  menbera. 

(2)  Conclusion. 

A  requirement  exiata  for  tha  development  of  field  clothing  and 
equipment  for  women  that  can  provide  them  tha  needed  protection  and 
comfort  for  an  extended  period  of  field  duty. 
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h.  f— u  ruu  tftl^  a*  imitation. 

(1)  Findings* 


He. 1th  and  seoltstloo  provide  for  vonan  during  W  VAC  77  proved 
Inadequate.    The  great  distance  and  Infraqueucy  af  vlelte  to 
saints  vara  a  sourcs  of  najof  conplslat  aioo|  ths  women.    Tney  found 
helmet  b  tha  unnatlsfsctary  sad  vole  ad  a  daalra  for  nor.  frequent 
trlpa  to  tha  thenar  point.    This  requirement  for  frequent  showering 
received  auepori  from  tha  nadlcal  observsrs  wno  verified  that, 
eviiecolonlc.lly  spaaslag,  ■  •  aaad  for  aura  frequent 

to  tifflSBlum  than  a  nan.    fox  al.U.r  rssaoas,  pit  type 
l.trins.  war.  not  -tl. factory  far  won-,  who  sought  othar  sourcs;  for 
raliaf .    Thsy  ssprsspad  tha  addad  concern  of  poaalbla  sessult  wnll 
vloltlng  a  d.rkened  latrlna  alta  some  dlatanca  from  their 
although  no  auch  attack  am.  avar  reported.  It  ana  also  noted  during 
IEP  VAC  77  th.t  flnld  nadleal  f.cllltl..  war.  not  aqulpp.d  to  sttsna 
to  f.nal.-r.l.tad  disorder e  an  avldancad  by  tha  following  radical 
ahortf allot 

(«)  No  obetstrlclan-gynecologlst  v..  avallabla  within  th.  l.t 
lifmry  Dlvlelon*  nor  waa  ona  .uthorliad. 

(b)  Initial  planning  fnllad  to  lncluda  particular  f.aal.  e-dicetlone 
in  the  baalc  drug  Hat. 

(c)  (to  vaginal  speculuaa  war.  .avallabla  within  tha  Division  nadlcal 

<d)  Ho  examination  teblee  with  .tlrrup.  war.  avallabla  for  examining 
mm,  nor  did  tha  conb.t  aupport  hospital  hava  axaalnlng  tnblaa 

quipped  with  atlrrupa. 

Th.  .bov.  ll.t  dona  not  Identify  tha  full  astont  of  tha  problem, 
mode  ted  with  tha  haalth  cara  requirements  of  a  larga  nunbar  of 
vnstn  on  axtandad  fl.ld  duty.    It  do*.,  however.  Indict,  n  problem 
fx  1st.  that  r.quir..  .paclal  con.ld.r.tlon*    Sine.  thl.  aadlc.l  capa- 
bility waa  lacking,  fanaln-orlantad  nadlcal  problaaa  war.  nac....rlly 
rtferred  to  .  baaa  hoapltal  .on.  dl.t.nc.  from  th.  meneuvsr  alta. 


(2)  Conclusion. • 

taflulraaonta  aslat  for  tha  dsvslopmeot  of  flald  haalth  and  sanitation 
pollcloo  and  procadnraa  and  for  tha  provision  of  flald  and  lea  f.cllltl.., 
drug.,  lnatrunant.t  and  personnel  that  mors  adaquataly  r.spond  to 
th.  apaclal  haalth  cara  requirement,  of  won  an. 

1.    Panala  Loodorohlp. 

(t)  Finding.. 

The  nunbar  of  f.nal.  lesdere,  offlc.r  and  HCO,  participating  In 
RRF  VAC  77,  was  ao  anall  that  fully  support lva  finding,  could  not 
be  rn.de.    Obsarvsrs  did  nots  laolatad  Incldanta  In  which  female  laadsrs 
either  hsd  no  concept  of  how  to  exerclee  thslr  suthorlty,  or  ebuasd 
th.i  authority.    Pimals  laadara  worn  alao  not.d  to  ba  lacking  In  tactical 
training.    Additionally,  th.ra  war.  occ.lon.  wh.n  wonan  experienced 
difficulty  In  gaining  accaptanca  aa  laadara.  Thalr  authority  waa 
Ignored  by  nen  who  would  not  accept  women  ragardlaee  of  thalr  d.non- 
•t rated  conpet.no    Th.  following  Incident,  exemplify  th.  above t 

(.)  A  fenele  pletoon  leader  conetently  exhibited  poor  leadership 
and  contributed  to  or  wee  the  cauae  of  low  nor.l.  In  her  pletoon. 
She  could  not  or  would  not  control  her  attitude  toward  th.  Amy  or 
her  people  In  their  prteence.    8h.  demonotroted  little  respect  for 
her  enlisted  p.r.onn.l  and  gave  little  guidance  to  her  HCO'e.    Aa  e 
result,  missions  were  perforned  without  enthuoloen  end  norele  wee 
low. 
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(b)  A  Mia  automotive  warrant  off  tear  Indicated  to  a  OF  VAC  77 
observer  that  fomala  HCO'a  "mey  not  ba  abla  to  handle  tha  troopa." 
Thla  warrant  offlcar'o  comment  woo  purely  ooeculotlvo  for  thara  vara  no 
faaala  MCO'a  In  hla  tachnlcal  f laid  at  tha  time,  and  ha  had  no  pravloua 
experience  with  faaala  leadaro.    Tha  lack  of  confldanca  In  women  axpraaaad 
by  thla  Individual  la  lndlcatlva  of  mala  bUi  agolnot  female  laadarahlp 
In  a  nontradltlonal  araa. 

(2)  Concilia  Ion. 

tta  above  obeervetloaa  provide  furthar  aupport  for  tha  requirement 
for  improved  tactical  mm*  load  a  rah  la  training  for  mom  aa  will  aa 
am  Armyerlda  education  program  in  aupport  of  woman  la  tha  Any. 

J*    Faaala  Mlarationa  from  Nontradltlonal  8nacloltloo* 

(1)  Find  Inge. 

Of  tha  229  woman  participating  In  UFOtCtK,  49  vara  working  m  an 
M06  othar  than  thalr  own.    Of  thooe,  17  had  mlgratad  from  a  nontradltlonal 
MOS  to  traditional  apaclaltl«a9  whlla  thraa  had  ahiftad  from  traditional 
to  nontradltlonal  apoclaltloo*  Two  woman  with  nontradltlonal  MOS  ware 
aarvlng  In  othar  nontradltlonal  HOG*    Tha  remaining  27,  trained  In 
traditional  MOS,  had  mlgratad  to  othar  traditional  MOS* 

(2)  Cone lue lone. 

Slightly  ovar  seven  percent  (7.41)  of  tha  femalee  participating 
In  PJSFOlGEft  had  mlgratad  from  nontradltlonal  to  traditional  aaolgnmente. 

«•    Faaala  Content  In  Unite. 

(1)  Findings. 

(a)  Information  wee  obtelnad  from  108  flrot-llno  eupervleore, 
60  unit  leodero,  25  obeerver  taaa  mambare,  and  19  MCO  date  collectore. 
Their  recommendations  were  token  on  proportlone  of  women  to  be  utilised 
In  the  combe t  eupport /combe t  earvlce  aupport  unite  under  observation. 
Thle  Information  concerned  male-fomala  ratloe  by  MOS,  team,  aectlon, 
pletoon,  end  compeny.    The  Information  reflected  both  command  policies 
and  individual  bUaea  In  reel  unite  In  the  RBFORGER  el t nation,  leading 
to  wide  varletlona  among  the  nape rate  unite*    Illuetretlone  of  theee 
variations  are  found  In  the  raporte  of  the  chlefe  of  the  elgnel  end 
transportation  teams.    The  algnal  team  chief  recommended,  beeed  on 
female  strength  limitation  and  current  tactical  proficiency,  that  no 
women  be  assigned  to  signal  letter  companlae.    Die  traneportatlon  team 
chief  recommended,  at  the  other  end  of  the  spectrum,  tho  assignment  of 
women  in  percentages  up  to  50  percent. 

fh)  The  WF  WAC  Teat  Directorate  aubjectlvoly  anolyxed  thle  informs- 

Mnn  In  the  context  of  obaervatlona  on  RKFORGBtt,  taking  Into  coneldere- 
Mnn  tactical  and  auetelnaent  requlrcmento ,  to  develop  recommended 

■ipper  Units  for  female  content  In  the  observed  unite.  Obaervatlona 
1n'  r"™ld>ration«  In  deriving  these  upper  Unite  include: 

»tlLl~  rjrren*  Uvcl  of  t«tical  training  among  women  observed 
™  RKFOHnni  was  well  below  that  of  aen. 

(?)  Companies  with  a  high  female  density  would  encounter  difficul- 
ty In  operations  auch  aa  perimeter  defenae,  reectlon  force,  local 
rvrolllng,  rear  area  protection  (MP  unite)  and  Interior  guard. 

fj)  The  primary  rationale  used  In  arriving  at  rer.ommendatlnno 
m  ^pnnle  content  in  units  is  unit  proximity  to  probeble  coabet  areaa. 
'-its  opiating  in  tha  dlvlalon  rear  aree  could,  under  thle  concept, 

7T  !  I1'8!?"  f*Mle  dtT,alt*  tnan  ■         operetlng  habitually  forward 
the  reer  boundary.    An  additional  consideration  wee  alven 

"  thp  fsctor  of  austafnmcnt. 
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(4)  Unit  auatalnmmnt,  taab*  requiring  tut  efforts  In  haavy  lifting, 
digging,  or  hauling  over  m  axttndad  period  of  time  could  hava  an 
idvarso  iff act  on  a  company  with  a  high  famala  denalty. 

(2)  Cone  lua  ion*. 


The  REF  VAC  77  Taat  Directorate  racommanda  that  tha  uppar  limit 
nf  final  a  con  t  ant  in  tha  tub  J  act  combat  eupport /combat  service  aupport 
untta  ba  aa  follows* 


Maintenance  Battalion 
(MTOE  29-26) 

Head  qua  r  tar  a  and 

Light  Company 
R  Company 
C  Ccapany 

Medical  Battalion 
WOE  8-37) 

Hoadquartara  and 
A  Company 

t  Company 

Military  Police*  Company 

fMTOE  19-37H) 

MP  Company 

Signal  Battalion 

(MTOE  11-37) 


113 
211 
173 


138 
76 


166 


29 
33 
26 


35 
19 


26 


25 
25 
15 


25 
25 


15 


HHC 

A  Company 
8  Company 
C  Company 


96 

123 
153 


24 
51 
18 
38 


25 
2S 
15 
25 


Trsnaportatlon 
Battalion  (MTOE  29-65H) 


HHC 

A  Company 
8  Company 


49 
140 
183 


12 
35 
46 


25 
15 
15 


4.     FUTURE  REQUIREMENTS* 
a.     REFORGER  1978, 

(1)  The  military  observers  for  REF  WAC  77  do  not  recommend  a  repeat 
or  the  experiment  for  REFORGER  78.     It  la  their  belief  that  aufflclent 
data  were  obtained  during  REFORGER  77  to  offaet  the  requirement  for 
similar  testing  in  1978.    There  would  be  Juatlf icatlon  for  repeating 
the  experiment  in  197S  if  positive  corrective  action  were  taken  on  all 
the  REF  WAC  77  findings,  e.g.,  female  clothing ,  sanitation,  health 
care,  improved  training  of  EW  before  the  scheduled  date  of  REFORGER 

78,  permitting  the  testing  of  Innovations  effected  by  this  corrective 
action,    If  the  corrective  action  is  not  accomplished  by  the  date  for 
REFORGER  7B,  then  further  tests  certainly  should  be  conducted  at  tome 
future  date  to  determine  the  a/fects,  good  or  bad,  of  the  corrective 
action  taken  based  on  the  results  of  REF  WAC  77» 

(2)  If  the  experiment  is  repeated  in  1978,  and  maximum  benefit  1b 
to  be  gained,  it   19  imperative  that  the  test  sample  of  wouen  be  greatly 
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tncressed  in  n  unbar.    Alio  observers  Quit  have    dotal  led  advance  know- 
ledge of  the  acenerlo  for  the  organisation  under  study  ao  they  can 
plan  for  optimum  coverege  of  the  fenale  participation. 

(3j  Recommended  changes  include: 

(a)  Predetermined  AIT  graduate  fills  of  born  dale  and  female  soldiers 
in  exercise  units. 

(b)  Organisation,  stabilization  and  pre-exsrclae  training. 

(c)  Controlled  deployment* 

(d)  Insertion  of  exercise-compatible  scoring  events  on  a  limited 
basis* 

h»    Concept  for  Puture  Testing* 
( 1 )  Concept • 

1Mb  corrept  calls  for  the  controlled  fill,  organisation ,  atabtli- 
m  ion.  training,  and  testing  of  teams  and  sectlona  of  the  selected 
Tne  resesrch  effort  would  be  conducted  over  a  6-  to  9-month 

; •  r  I orf  In  five  phases* 

(n)  Phase  I .    DA  would  identify  five  CONUS  divisions  having  combat 
-ppnrt  and  combat  servlc*  support  units  similar  to  tnose  observed 
•luring  REP  WAC  77.    Bach  of  the  divisions  would  accept  a  fill  of  male 
tml  female  AIT  graduates  in  one  of  tl     five  branch  areaa  evaluated  in 
WAr  77  (wi^tenance,  medical,  military  police,  signal,  and  aupply 
inri  transportation), 

(b)  Phase  2.    Divisions  would  organ ite,  stabilise,  snd  trsln  male 

*  w«  fpmaie  AIT  graduates  in  tesm/sectlon  mixes  recommended  by  the  REF 

•  AC  77  Btudy.    (bntrol  team/sections  which  are  all  male,  would  be 
<lnil/irly  organised  and  trained. 

(r)  Phase  3.    A  small  test  directorate  would  be  established  under 
I'SPER,    The  directorate  would  place  monitors  at  each  division  location 
i«  nbRorve  the  organisation,  atabilitation ,  snd  trsinfng  o*  the  units. 

(d)  Phsse  4.    Tne  directorate,  augmented  with  personnel  aid  equip- 
irnt  assets  from  each  participating  division,  would  test  individual 
MOS  proficiency  using  skill  qualificstion  tests  snd  unit  proficiency 
ning  the  stsndsrd  applicable  ARTE PS  under  highly  controlled  conditions. 
Toting  could  be  accomplished  in  60  to  72  hours. 

(p)  Phase  3.    Evaluation  and  reporting  of  test  results  would  Include 
1  comparative  analysis  between  test  and  control  units  and  a  further 
nmpnrison  of  these  results  with  REP  WAC  77  findings  by  team  and  section 
in  each  branch  area. 

(2)  Advantages. 

Hie  REP  WAC  77  Hilitat,  Test  Directorate  concept  for  future  testing 
offprs  several  distinct  advantages. 

fa)  The  concept  la  flexible  in  scope  snd  can  be  limited  or  expanded 
.n  desired  In  terms  of  numbers  and  types  of  team  and  sections  to  be 

m*  \  ua  tod  , 

(b)  The  research  effort  can  be  accomplished  exclusively  in  CONUS. 

(c)  This  research  effort  need  not  be  linked  to  scheduled  exercises. 

(d)  Because  the  research  staff  can  be  relatively  small  and  assets 
to  support  the  effort  can  be  locally  furnished,  fund  expenditures  would 
hp  modest . 

BEST  COPY  AVAlLAr 
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PART  V 

INTERVIEWS  WITH  ENLISTED  WUHEN  PARTICIPANTS 
AND  NCO  DATA  COULBCtORS 


KVltiWS  WITH  SELECTED  ENLISTED  WOKEN  PARTICIPANTS 
i «  introduction, 

.Yliroxlnately  two  montha  after  the  completion  of  REPORCER  77,  ARl 
j  uud  interview  at  Ft  Riley  with  40  EW  who  had  teken  part  In  thi 
ti«  nut.    Theee  40  EW  previously  had  been  identified  aa  tha  beat  and  the 
t...tv*i  i*J  performere  on  tha  fleld-cxereiee  portion  of  REPORTER.  The 
Mtittlcatlon  waa  Indicated  by  the  average  of  the  daily  performance 
tilings  given  theai  by  their  immediate  aupervieor(i)  in  the  field,  using 
,  /-point  acaie.    IhU.ecele  U  deecrlbed  In  Part  II  of  thla  report* 
it  wiaen  aelected  for  interviewing  were  the  20  with  the  hlgheet  average 
,,ily  performance  ratlnga  (range:    6*7  to  7.0)  and  the  20  with  the 
,.,.t.bt  average  ratlnga  ( range t    3.7  to  5.1).    IKS  purpoace  of  thece 
i-.iirrvlews  were  (1)  to  identify  background  character  let  ice,  e.g.,  prior 
Ar.i/  experiences  which  aiight  be  uaeful  in  the  future  in  trying  to 
predict  quality  of  performance  In  a  field  exercise,  and  (2)  to  obtain 
..JUUlunal  Information  snout  REPORCER  77.     (See  Appendix  A,  pp.  A-128,  129.) 

b.  Pre-Army  Experlencee  end  Performance. 

It  was  hypothealted  that  the  performance  of  women  on  REPORCER  would 
u  related  to  previous  field  experience  in  the  Aiay  or  outdoor  experience 
,,rlor  to  the  Army.    Aa  auch,  the  high  performere  likely  would  have  had 
tote  (ire-Army  experlencee  with  camping  and  hiking,  ee  well  aa  other 
outdoor  activitiee.    Thla  expection,  however ,  wee  not  aupported 
by  the  intervlewa.    In  fact,  more  low  then  high  performers  said  they  had 
h,id  pre-Army  camping  experience  and  that  they  had  been  known  as  "tomboys" 
Jillo  growing  up. 

Farther  querying  of  the  women  about  pre-Army  factors  which  might  have 
influenced  their  ability  to  perform  on  Army  field  exercises  was  not 
fruitful.    There  was  vl>  tual  unanimity  among  the  respondents  in  their 
inability  to  recollect  eny  such  pre-Army  experlencee. 

c.  Army  Experiences  end  Performance. 

The  interviews  also  failed  to  eupport  the  contention  that  field 
perfornance  on  REFuRGER  would  be  related  to  prevloua  field  experience 
in  the  Army.    There  was  little  difference  between  high  and  low  per- 
tormerv  in  terms  ut  previous  Army  field  experience. 

While  previous  camping  or  field  experience  was  apparently  unrelated 
to  porfurmsnce  during  REPORGER  77,  prior  experience  with  the  particular 
job  performed  during  REFQRGER  waa  poaaltly  related  to  performance.  An 
examination  of  MOS-miaaatch  (defined  as  not  working  In  one's  PMOS)  showed 
wan  no  difference  between  low  and  high  performere  on  this  dimension. 
Kurt  her  ^rublng  of  the  women,  however,  uncovered  a  potential  reaaon  why 
uome  women  performed  more  poorly  than  othera  on  REPORCER  77. 
Six  of  the  20  low  performere  (30  percent)  noted  that  while  they  had 
worked  In  their  PKOS  during  REPORCER  77,  REPORCER  marked  the  first  time 
ihey  had  worked  in  their  PM0S  since  Advanced  Individual  Training  (AIT). 
Mad  they  been  participating  in  their  PM06  while  in  gerrleon  juior  to 
REPORCER  77,  the  women  felt  they  would  have  been  able  to  perform 
hutter  during  the  t  leld  exerclee.    Aa  a  matter  of  fact,  aoao  women 
Indirated  that  their  MOS  performance  Improved  during  REPORTER  as 
they  reacqualnted  themselves  with  their  PH0S.    The  ebove  point  is 
forther  reinforced  by  the  fact  that  no  high  performer  mentioned  aselgn- 
aent  to  anothei  MQ3  immediately  preceding  REPORCER  77. 
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Che  fuoU  Mechanic  felt  that  bar  H06  psrformsnca  was  uora  difficult 
In  the  field,  away  fro*  the  Job  old*  the  hod  in  the  smtor  pool*  htowevar, 
^  there  was  a  paucity  of  »uch  comnti,    The  overwhelming  aajorlty  of 
woven  dlil  not  indicate  that  job  performance  waa  More  difficult  in  the 
field  than  in  garrlaon, 

d .  Performance  of  Women  Relative  to  Han, 

The  respondents  were  asked  to  compere  tholr  own  performance  to  men  in 
the  same  oaygrade  and  MOS.    In  general  tha  voaen  felt  that  their 
performance  was  equal  to  that  of  thalr  aale  counterparts.    However,  some 
dissatisfaction  was  expresssd  over  supervisory  staffing  strataglsa. 
Soae  woaan  perceived  that  supervisors  had  a  proclivity,  when  confronted 
with  a  sex  choice  (especially  for  taaka  requiring  above-normal  amounts 
of  phyairal  strength),  to  select  a  aale  to  accomplish  the  teak,  This 
Indicated  to  then  that  supervisors  regarded  performance  abilities  of  aen 
as  higher  than  wuaen  In  many  field  tas|t».    This  waa  a  source  of  discontent 
for  many  women  who  did  not  feel  Inferior  to  men  li.  terms  of  Job  performance 
oblilty. 

e.  Adjustment  to  the  Field. 

Moat  respondents  felt  that  they  were  able  to  adjust  adequately  to 
working  in  the  field.    There  were  numerous  complaints  regarding  the 
sanitary  conditions*    These  complaints  focuasd  primarily  on  the  low 
frequency  of  showers,  the  lack  of  clean  latrines,  and,  in  some  cams, 
the  fact  that  the  lairlnas  had  to  be  shared  with  men, 

Alnn,  mime  concern  wna  expressed  by  women  over  their  safety  while 
diking  100  or  more  yards  from  their  tents  to  the  latrines  at  night. 

Yqpltp  ihelr  concern  with  pefentlal  assaults,  the  women  agreed  that  the 

lip  bo  Idlers  In  their  own  units  did  not  demonstrate  excessive  aexunl 

u;j?n»Mnlvcne*fl  toward  them  during  the  field  exercise.     In  fact,  If 

i-wthlng,  the  men  In  their  units  ehWded  them  from  the  undesirable 

»-1v,ini  p«  of  men   from  other  units. 

prohlem  the  women  agreed  upon  regarding  adjustment  to  the  field 
that  of  clothing.    The  weather  In  Germany  during  REFORGER  77 

particularly  in  the  forest.    The  women  said  that  their  fatigue* 
-ui"  tuo  thin  tn  afford  the  noceasary  protection  from  the  cold.  Thpy 

"  ftcd  th.it  thnlr  own  Informal  comparisons  of  men's  and  women's 
'  •'■sues  indicated  that  the  men's  fatigues  were  substantially  superior. 
*-  v  rrmmmen'led  that  the  women's  fatigues  be  Improved. 

!f   Is  Important  here  to  distinguish  hetween  nerfnrnwnce  nnd  ndlnnf- 
Whlle  previous  field  experience  appeared  unrelated  to  quality  of 
'.rmance  during  the  field  exercise,  the  Interviews  suggested  that 
field  rx^rlrnrp  did  nlrt  ml  juRtmcnt  to  the  field.    Mnny  women 
»'*»d  tiuif  their  ability  to  cope  adequately  with  field  conditions 
<n*»nnred  hermtne,  from  previous  field  exercises,  they  knew  what  to 
-     .     "Pie  women,  In  general,  did  nol  fee!  that  Adjustment  for  them 
■  v  mure  difficult  than  for  the  men.     fci  one  wotnnn  noted  they 
-"■o)  worked    i  i>   l  hi'   pwiroe  fifld     r  did." 

'      j'  i-'rrnhlp  >md  Author  ily  InnnCH. 

wimrn  were  quentfoncd  an  to  nny  lendernhip  or  training  pfublems 
\*  \u\\rv  Imputed  on  Ihelr  performunre  d  ring  RRFORlKfl  77.  in 
f  the  wnnen  t  mild  not  identify  nj*rlf      prnhlcmn  In  training  <^r 

•     '     •!»,  ex<  opt  the  tn«k  nf  (mfHrfpiif   HM>  ,  experience  hnd  ntiperv  \  nor  y 
♦  1  '  '    '  i;  pi  »i«  ed  HI'  en  , 


r<-r..)*'l  t "  five  whole  ipientlon  ot  the  ftnthnrlty  nyntcm  within  flic 

|,<       -i'li/illv  ir   UMsnn  Frit  compelled  rn  at  1  ark  the  nyot.cn.     Mhnt  were 

r        -  -  linn  inl<e  nr  ^ive  order  a.     however,  the  women  felt  that  they 

■   ;■  *  1  t'  '|iii"H  Inhn  re?;iit'fl  fn  ordern   fo  del  ermine  i  he  1 1 
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The  «■»  «l.o  indict. d  eenaitivity  a.  to  wh.  h.r 
,.v,  orders  in  order  to  aceoe*lieh  an  Army  •ission,  or  simply  to 
•r„t.  their  own  authority,    There  was  no  baele  for  determining  if  those 

fml"  cnncerns  differed  from  those  of  their  e»le  peers. 


K .    iminraary . 

la  gucral  the  women  interviewed  .»l  Kort  Ulley  who  took  jjurt  In 
RIl'lRGEH  //  indicated  that  they  were  able  to  ad  Just  and  perform  satisfac- 
torily under  extended  field  conditions.    Tkv'J  felt  that  their  adjustment 
and  performance  were  equAl  to  the  men.    *ong  the  Women,  the  primary 
factor  which  distinguished  the  high  performers  from  the  low  was  prior 
Army  experience  with  KOS-reloted  tasks  performed  during  REPOfcCKR.  A 
number  of  the  lower  performers  alleged  that  they  did  not  have  very  much 
prior  experience  In  performing  the  MOS-related  taske  they  were  called 
on  co  perform  during  REKORCRR. 

/ 

2.     INTERVIEWS  WITH  NCO  DATA  COLLECTORS  / 

a.    Overall  Impression  of  Enlisted  Women  Performance. 

AR1  conducted  interviews  with  the  NCO  data  collectors  shortly  after 
U£ FORGER  was  completed.    Some  of  thaae  interviews  were  conducted  in 
US AREUR    but  most  were  conducted  in  Alexandria,  VA<    Two  general  impressions 
arose  from  reading  reports  of  the  interviews  with  the  NCO  data  collectors. 
One  Impression  on  which  there  was  almost  complete"  agreement  was  that 
the  effectiveness  of  the  units  observed  did  not.  suffer  as  a  result  of 
having  had  woman  assigned  to  them.    The  other  impression  which  did  not 
have  complete  agreement  was  that  the  woman,  afs  individuals,  did  not 
perform  aa  well  as  the  »en  on  certain  taeke.    ftia  type  of  task,  that 
gome  NCO'b  said  had  not  been  performed  no  well  by  the  women  as  by  the 
men,  called  for  physical  strength  e.g.,  changing  a  tire  on  a  2  \!i 
ton  truck  or  lilting  a  5 -gal ion  gasoline  can.    In  part,  tha  question  Is 
simply  whether  an  individual  woman,  has  the  strength  or  not  to  perform 
the  tasks*    In  part,  however,  the  question  is  slso  whether  the  (primarily 
male)  supervisors  r.hlnk  the  women  can  perform  them.    Rather  consistently, 
wom*n  gave  many  more  favorable  opinion  of  what  they  could  do  titan  the 
rcn  xave.    (Many  women  reported  either  that  thay  were  not  asked  to 
perform  certain  tasks  or  they  avoided  them  by  asking  (even 
with  insufficient  justification)  not  to  be  required  to  perform  them.) 
Without  further  research,  therefore,  it  is  not  possible  to  say  how  much 
of  the  alleged  Inability  of  the  women  to  perform  aome  tasks  w«s  an 
actual  Inability  and  how  much  of  It  was  not.    In  any  event,  when  a 
supervisor  considered  a  particular  task  too  demanding  physically  fur  an 
KW  to  perform,  he  would  usually  assign  the  task  to, an  EM*    When  this 
happened,  some  of  the  men  would  complain  while  others  felt  that  they 
uugnt  lo  help  the  women  with  these  tasks.    (See  Appendix  A,  page  A-127.) 

,i«  nt her  type  of  task  which  (accord lntf  to  some  of  these  NtO's) 
i  performed  as  well  by  i he  women  as  by  the  men  was  the  type 
rhat  rolls  for  special  field  training  and  experience,  e.g., 
•.t.K  a  tent  or  lighting  a  stove  to  u*e  In  heating  the  tent.  It 

\,|.:nton  of  the  NCO's  that  many  of  the  women  hadn't  been  given 
...up  training,  e.g.!  In  UCT/AIT.     Some  NCO'b  said  the  women  were 
.ttirlently  trained  In  how  to  carry  out  v  Moui  tasks  that  go  into  an 
»:.  id i*d  field  exercise  and  that,  prior  to  REi'ORGER,  Uitle  or  no  effort 
.     u.lt   to  compensate  for  this  inadequacy.     It  is  thus  understandable 
.     uut  in  l he  field,  many  supervisors  preferred  to  assign  such  tusks 
rather  than  take  the  ttrnc  required  to  touch  the  women  how  to 
i  ■  •  inn  them . 

i» •    Het  ommeiidfj 1 1  i oils  lor  Improving  Data  Quality . 

;he  dutj  collectors  |  divided  u  number  of  suggestions  for  Improving 
dnru  collections  •  f  the  same  general  type.    TTic  suggest  ions 
,    inj  I'lnuslfted  into  U>  Bulcctloii  of  ciotu  collectors,  (2)  training. 
,  (  1,  Ittiuslny  and  transportation  in  the  fUld. 
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(1)    Selection  ol  Data  Collectors, 

A  number  of  data  collector*  suggested  that  future  data  collectors 
'i.  Id  be  chosen  on  a  voluntary  basis*    A  data  collector  should  be 

Nil-  Barae  Career  Management  field  as  the  soldier  a  In  the  unit  observed* 
.•.illy,  data  collectors  should  be  screened  by  AJU  to  Insure  that  they 
t  properly  qualified,    Inure  was  no  consensu*1  about  whether  those  data 
.lectors  nliould  he  enlisted  personnel  (Rr>  and  above)  or  officers. 

'(2)    Training  of  Uuta  Collectors. 

The  data  collectors  agreed  that  tliuy  needed  .»iore  training 
hi  they  had  received  if  they  are  to  perform  satisfactorily.  The 
lining  should  focus  on  the  general  purpose  of  the  oversll  research 
iort,  the  particular  purposes  of  the  data  collectors'  mission,  and  tne 
Mianlcs  for  collecting  the  •  its,  e.g.,  how  to  fill  out  the  forms. 

O)    Housing  and  Transportstlon* 

Host  of  the  NCO  data  collectors  indicated  dissatisfaction  with 
jslng  arrangements  in  the  field.    They  felt  that  they  needed  their  own 
f  »>val  1  tent,  equipped  with  a  table  and  some  type  of  lighting,  so  that 
my  could  do  the  paperwork  that  goes  with  the  data  collection.  A 
unber  of  data  collectors  also  complained  about  the  transportation 

^rraugemeiilH.     In  many  cases  they  were  as  they  pot  it,  "at  the  mercy"  of 
i.c  units  they  were  observing.     In  other  words,  they  often  wanted  to 
<illcct  data  at  one  place  while  the  vehicle  necessary  to  transport  them 

:u  that  place  was  elsewhere.    As  s  result,  some  of  the  dsta  they  considered 

,seful  for  evaluating  the  exercise  was  not  gathered. 


PART  VI 

INTEGRATED  DISCUSSION,  CONCLUSIONS,  AND  RECOMMENDATIONS 
I.     SCOPE  OF  PART  VI 

oWrvat lono  and  the  results  of  analyses  of  more  objective  data 
Save  bnen  reported  In  the  preceding  parts  of  this  report.    An  inte- 
griMon  of  these  findings  in  the  context  of  the  total  AM  research 
effort  will  be  attempted  in  Part  VI*    Hie  discussion  will  Include 
the  Jdent if (cstion  of  shortcomings  of  the  research  to  date*  The 
reqervatlone  of  the  AR1  scientific  sr.sff,  In  extrapolsting  results 
tn  situations  and  conditions  not  in  REP  VAC,  will  be  explained* 
Pic  operatlonsl  Impllcstlons  cf  AftI  resesrch  conclusions  will  be 
iiqniRsed  and  reromnendatlons  for  future  lnvestlgstions  provided. 


?.    PLACING  REF  WAC  IN  CONTEXT 
n'    The  Management  Hllletu 

The  REP  WAC  research  effort  psrsllels  with  <  that  lnvestlgstions  and 
~iM/)Rf>ment  studies,  all  plsnned  ss  input  for  management  decisions  that 
mvp       br*  made  in  the  Spring  of  1978.    The  decisions  relate  to  optimal 
"inhers  snd  utilisation  of  finals  soldiers  for  sn  effective  Army  hsvlng 
personnel  policies  reflecting  the  will  of  the  American  people.  Thus, 
lonR-range  plans  for  accessioning  women  into  the  Army  over  the  next 
'<rvor/il  years  will  be  determined* 


On*  parallel  invest lgstion  will  ptovids  recommendations,  based  on 
individual  performance  tests,  as  to  whether  certsin  M09  tssks  can  be 
j t»r formed  edequstely  by  femsle  soldiers.    Where  appropriate,  the  Invest  1- 
ff.it ion  will  calculate  the  cost  of  modifying  tools  snd/or  equipment  to 
Krmit  the  utliitstlon  of  more  women.      Another  parallel  invest lgst ion 
will  provide  reromaendst Ions  aa  to  the  suitability  of  women  for  ever? 
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Aray  HQS.    Surrey  data  provided  by  military  oaparta  and  tartar  prograaalon 
'onaidaratlone  will  antar  Into  thaaa  recoanwndationa.    Savaral  coordinated 
tnveatigatlona  will  provide  phytic tl  atreogth  taata  jy  lata  lt70  for 
pnaalbla  eiper lmental  uaa  la  a  gandar-froa  eeloctloo  and  aavignaent 
•yatea  at  a  atlll  latar  data* 

Tha  IKF  VAC  raanlta  provide  the  teat  available  Information  on  parforn- 
mee  of  tenala  aoldlara  in  a*  aatoadod  f laid  altuatlon,  aa  contra. tad 
with  parfarnaaea  im.fr tin*  typo  dvtlaa.    t*  vial  anal  oapport  conpanlaa 
jtlnoat  alwoyn  will  novo  Inatallatlon  awpport  nlaalona  which  do  not 
necessarily  wlrror  thnir  nl salon  of  eupportleg  combat  brlgadaa  on  a 
battlefield,    therefore,  tha  cartful  diet lac t ion  batwaaa  garrleon 
ind  flald  nlaalona  of  •  up  port  unlta  la  aaaontlal*    Pnllnra  to  aaparata 
tha  rwo  nlaalona  la  equivalent  to  confuolng  tha  parnda  and  fighting 
functlone  of  conhnt  a  ma  troopo* 

b .    MAI  W/yC  to  pared  to  REP  WAC. 

Proa  auaaiar  1976  thru  apring  1977,  ARI,  augnantad  by  23  officers  and 
aavaral  anllatnd  artdlere,  conducted  tha  forca  development  teet  Maalnum 
Uonan  Arny  c.  utent,"  (MAX  WAC).    Tha  goal  waa  to  dataralna  tha  effect 
of  dlffarant  percentagea  of  faaala  aoldlara  on  unit  parforaanca  In  a 
72-hour  ARTBP  exerclao.    A  total  of  40  conpanlaa  waa  obnarvad  In  55 
flald  exerclaea  with  15  conpanlaa  undargolng  both  a  fall  and  a  aprlng 
MAX  WAC  ARTE P.    Pinal  raport  on  thla  taat  waa  provldad  In  Octobar  1977. 
MAX  WAC  parfornanca  and  quaatlonnalra  data  aupportad  a  conclusion  that 
tha  addition  of  up  to  35%  wonan  had  a  nagllglbla  lnpact  on  unit  parfornanca 
during  an  intanaive  thrae-day  flald  axerclee  for  tha  typa  of  conpnnlaa 
taatad  (naintenence,  nodical,  nllltary  police,  algoal,  and  aupply  and 
tranaportatlon).    However,  tha  ahortnaaa  of  tha  72-hour  ARTBP,  tantativc 
evidence  that  fanala  aoldlara  vara  nora  likely  than  aan  to  ba  left 
bahind  whan  a  aupport  conpany  want  Into  tha  flald,  and  tha  lack  °*j}atl 
on  tha  parforaanca  of  nixed  gandnr  platoona,  aactlona,  or  teana,  *~ 
nanagara  to  faal  that  nora  data  wara  required  bofora  Mfaly  aaaunlng  that  fielc 
performance,  In  nanoral.  waa  not  affactad  by  unit  content  of  wonan  (up 
to  35X). 

Tha  inherent  characterlatica  of  REP  WAC,  aa  conparad  to  MAX  WAC, 
are  aunnariaed  In  Tabla  Vl-l- 


Table  VI-1 

CHARACTERISTICS  OP  RCF  WAC  COMPARED  WITH  MAX  WAC 


1.  Taaka  determined  by  targata  of  opportunity;  MAX  WAC  -  Taaka 
evoked  by  atandard  acenarloa. 

2.  Ratings  obtained  by  platoon/aection;  MAX  WAC  -  Scarce  obtained 
by  company. 

3.  Taaka  rated  aeveral  tinea  during  Tt%;  MAX  WAC  -  Taaka  acored 

once  during  ARTKP. 

4.  Unlta  obaervad  during  3-Week  f ial'1  deployment;  PTX;  MAX  WAC  - 
unlta  obaerved* during  72-hour  AR  P* 

>.     Content  of  women  up  to  10X  (TttADOC  limit);  MAX  WAC  -  Content 
of  wonen  up  to  35X* 

6.    Weather  and  terrain  comparable  for  taoaf  uboervationa ;  MAX  WAC  - 
Unlta  obuorvi-d  over  a  wide  range  of  weather  and  terrain. 
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hi  many  way*,  MAX  WAC  and  W?F  WAC  were  quite  similar.    For  example, 
s'f»i  involved  the  collection  of  performance  ,  cores  of  unite  or  groups 
"'I  questionnaire  raaponaoa  of  eoldiere.    Both  required  eeteblish- 
"••nt  of  a  military  teat  directorate  to  provide  the  expert  ratere  for 
H-nrinp,  field  performance. 

The  first  compsrlson  in  Table  Vt-1  contraeta  ARTEP  tasks  elicited 
w  ,i  nfnndard  MAX  WAC  ecenario  epeclfic  to  each  type  of  company  with  the 
•^utrement  for  REPi  VAC  officer  evaluatora  to  eelect  taeke  to  rate 
ih  targets  of  oppor/tunity.    In  REFORMER  77,  if  the  overall  CARBON 
"WE  scenario  and  ite  tecticel  implementation  by  the  Maneuver  units 
id  not  require  specific  tactical  events,  euch  ae  for  a  support  unit 
•o  defend  its  perimeter  or  to  react  to  an  ambush  while  on  e  road  march, 
r'«en  performance  on  euch  tecticel  events  could  not  be  rated.  Similarly, 
f  *Ksrclss  participate  placed  only  negligible  requirementa  on  a 
-ndlcal  unit  to  care  for  sick  and  injured  aoldiare,  there  vaa  no  work 
id  simulation  and  the  medical  unit  did  not  perform  many  of  the  taaka 
cqitirad  in  an  ARTEP  acanario.    Only  about  one  third  of  the  unite 
Served  aa  part  of  RBF  VAC  changad  locations  during  the  CARBON  EDGE 
'erciae,  while  ono  or  more  movee  were  built  into  every  MAX  WAC  scenario, 
<p*rt  ftom  the  aveilebility  of  teeke  to  rete  under  noninterference 
-iles,  the  rondltlone  except  for  weether  end  terrain,  were  much  more 
•trisble  and  thue  lsss  comperable  than  in  MAX  VAC.  There,  each  event 

•  ip*cifir  place  in  the  scensrlo  and  waa  carefully  defined. 

A  wajor  deficiency  of  MAX  VAC  ecorlng  proceduree  for  eome  types  of 
>mpanles  wis  thst  the  tesm  or  group  engaged  in  taaka  (comparable 
">  grot-p  event  rntlngs)  co»jld  not  elways  clearly  be  determined.  Thus 
»  task  score  could  nnt  be  attributed  to  a  group  of  a  known  gender 

*  **  Only  the  number  of  women  in  the  unit  aa  a  whole  could  be  associated 
virh  a  task  score. 

Nor  was  it  possible  to  compere  teak  scores  across  the  first  end 

ipcond  MAX  WAC  ARTEP  (for  twice-tested  compsnles).    The  first  ARTEP  was 
imred  by  Jocal  evaluators  In  addition  to  (and  quite  Independently  of) 
'he  MAX  WAC  officer  evalustors,     tt  csn  be  presumed  that  poorly  performed 
"iikn  were  Identified  to  the  compeny  commender  (per  TRADOC  doctrine)  to 
rprelve  greater  emphasis  in  company  training*    Thus,  if  training  were 
spiled  correctly  to  the  tssks  most  in  need  of  renedlsl  attention,  as 
identified  by  the  locsl  evsluatora  on  the  fleet  AftTEP,  the  second  ARTEP 
«"«ld  ahow  sn  entirety  different  set  of  tssks  ss  most  in  need  of 
further  training    Obviously,  ARTEPo  could  not  be  compsrsd,  teek  by 
•■•nk,  across  two  successive  ARTEP  presentstlonst    compsrlson  of  task 
■Korea  across  two  successive  ARTEPs  for  the  same  compsny  would  provide  s 
spuriously  low  eetlmste  of  teat-reteet  reliability. 

REF  VAC  taake  (group  event  ratings)  legitimately  could  hp  compared 
si- rose  une  or  more  performances  during  CARBON  EDGE  without  fear  that 
rating  modules  In  themselvae  would  affect  future  performances.  Thus 
group  evont  ratings  could  be  ueed  whereas  only  the  Aggregated  event 
scores  I, e#v  total  company  ecoree,  could  be  eppropr lately  utilized  In 
MAX  WAC.    MAX  WAC  events  were  given  a  single  ecore  for  a  company  even 
though  an  event  auch  as  an  ambush,  might  heve  occurred  more  than  once  it 
a  single  ARTEP.    In  REP  WAC,  each  lnatance  of  performance  received  a 
woparate  score,  thus  permitting  a  compsrlson  of  performance  over  tlae. 

The  opportunity  to  compere  unite  with  e  verylng  number  of  women 
In  the  unite  obeerved  in  MAX  WAC  le  cleerly  resolved  in  fevor  of  MAX 
WAC  which  had  controlled  fiila  up  to  33*.    Also,  some  HAX  WAC  company 
types  were  Corps  unite  end  thus  tillable  to  20%  women  under  the  limit 
recommended  to  DA  by  TRADOC.    Ail  COHUS-besed  REP  VAC  unite  had  a  THAIKK 
lfmlr  of  101.    Although  moat  unite  were  filled  elmoet  to  thla  limit, 
DA  directive  to  the  unit  commanders  prevented  them  from  leaving  rore 
women  than  men  at  home.     Members  of  the  male  cohort  selected  at  Fort 
Riley  were  of Ken  aaelgned  to  PAST  or  Contact  teeme  during  CARBON  EDGE. 
This  action  greatly  restricted  the  opportunity  to  compare  performance  of 
the  walo  aoldisre  to  matching  females,  who  were  seldom  placed  on  these 
teamo  that  normally  operated  forward  of  the  brigade  rear  boundary i 
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The  anpheele  on  team/group  •valuation  in  MI  WAC  and  tha  fairly 
avan  dlairlbutlon  of  women  acroaa  tha  •upport  conpantae  that  contained 
mm  made  tha  dlatrlbutlon  of  women  In  Cha  groupe  within  tha  companlee 
of  critical  importance,    tha  Of  WAC  reeearch  daolgn  would  hava  baan 
facilitated  by  an  aeelgonent  policy  that  concentreted  woman  Into  a 
few  groupa,  laavlng  othar  croupa  all  mala.    Tha  availability  of  mixed 
gandar  groupa  to  compere  with  all-male  groupa9  ao  eeeeotlel  *to  tha 
REP  WAC  approach,  depended  aa  such  on  an  unavan  dlatrlbutlon  of  tha 
woman  aa  on  tha  total  number  of  woman  in  tha  company* 

c.  Limitation  on  thm  CanaraU««bllltv  of  Ut  WAC  BtfcllS* 

Tha  valua  of  REJT  VAC  raaulta  la  nacaaaarlly  llmltad  by  tha  charactar- 
iatlca  of  REPORGEft  77i    tha  numbar  of  famala  aoldlara  praaantj  tha  ex- 
latlog  waathar  and  tarraln  conditional  and  tha  kind  of  taaka  and 
functlona  woman  wara  required  to  par form,    Tha  noninterference  rula 
maant  that  atandard  ovento  could  not  be  generated  for  rating  purooeeej 
that  work  loada  could  not  ba  almulatad  whara  natural  work  loada  wara  ao 
light  aa  to  limit  obaarvatlonal  opportunltleo)  and  that  thm  varlaty  of 
obaarvabla  taaka  could  not  ba  art If Ic ally  lncrmaaad. 

Only  one-third  of  the  c~nponloa  that  might  hava  baan  expected 
u  change  locatlona  during  CARBON  EDGE  actually  movad  one  or  mora 
H.ei.  Tha  waathar  waa  ralatlvaly  mild  during  tha  actual  a«KlN 
although  in  tha  Plna  foraata  whara  moat  aocampmmnta  were  pieced  It  waa 
fnquantly  too  cold  for  tha  comfort  of  famala  aoldlara  who  relied  on 
.tandord  toeuo  apparal.    It  la  difficult  to  predict  how^ wall  tha  many 
«aen  who  complalnad  of  tha  cold  would  hava  farad  if  EET0ICE1  77  had 
>,,„  hald  mldwintar  In  a  coldar  raglon.    Tha  woman  may  wall  hava  com- 
plalnad leaa  If  thay  had  baan  adequetely  aqulppad  with  cold  waathar 
fear* 

Aiao,  aa  In  MAX  WAC,  tha  famala  aoldlara  in  IKP  WAC  wara  obaarvad 
ralatlvaly  untrained  In  tactical  and  auatananca  ekllle.    Whether  ttile 
Undine  would  occur  again  in  future  IWOtGlM  would  ba  difficult  to 
predict.    Tha  naw  baalc  training  and  tha  incraaaad  expectation  that 
ween  will  partlclpata  in  flald  exorcleee  will  undoubtedly  prapara 
fiaala  aoldlara  to  work  and  aurvlva  battar  in  tha  flald  than  waa  trua  of 
KEROIGE*  77. 

d.  Comparlaon  of        WAC  and  KEF  WAC  Oblactlveo. 

Tli.  MAX  WAC  Porca  Davalopmant  Taat  had  a  comparatively  almple 
rt..arch  purpoaa  and  objective,  alnca  thla  «""tJ[*^ltiatakdr^ 
validate  unit  limita  for  woman  aa  aatabllahad  by  TRADOC.    An  ^llna 
Taat  Plan  (OTP)  vaa  praparad  by  All  and  uaad  for  coordination  with  OTEA, 
FORSCOM,  TRADOC,  Uaalth  Sarvlcaa  Command  and  aavaral  Army  Haadquartera 
alamenta  outalda  of  DC 8 PER*    Coordination  and  approval  of  tha  OTP  by 
TSARC  aatabllahad  tha  approach  and  troop  raaourcaa  to  aupport  MAX  WAL. 
Tha  aeponded  objactivaa  in  HQOA  LTR  >0-76-i  datad  9  Novambar  1976  could 
not    Impact  on  tha  aval labia  jaeourcee,  flald  coordination,  or  raaaarch 
dealgn  for  PAX  WAC*    Mo  corraaponding  changa  in  tha  OTP  could  ba  praaantad 
to  TSARC  for  their  approval  until  aftar  moat  fiald  data  waa  collacted. 
Tha  purpoaa  and  objactivaa  of  MAX  WAC  aa  daacrlbad  in  tha  OTP  wara  aa 
fol Iowa : 

"PURPOSE;    To  aeaeae  the  ef facte  of  varying  tha  parcantaga  of 
female  aoldlara  aaalgnad  to  repreaantetlve  typaa  of  Category  IT 
and  Catagory  III  TOE  Unita  on  tha  capability  of  a  unit  to  perform 
tta  TOE  Mlaalon  undar  field  conditlone. 

'OgJECTIVEi    To  provide  empirical  data  to  teat,  the  null  hypotheala 
that  epeclflad  lncraaaaa  in  tha  proportion  ol  woman  In  aalacted 
TOE  Unlta  will  not  impair  unit  performance.    Tha  daalgn  and  tha 
quality  and  quantity  of  data  muat  aaaura  that  obtained  difference 
large  enough  to  have  practical  aignlflcence  will  hava  atetlatlcel 
elgnlflcance  aa  well.11 
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Shortly  after  th*  H'JUA  MTU  vu  1mii.iI,  DA  policy  make re  began  to 
emphestxa  the  need  for  tinrcl  data  on  the  Impact  of  femrils  aoldiara 
by    aklU  and  grade.11  »{n  tha  ayai  or  many  potential  uaara  of  MAX  WAC 
rssiilts,  thia  requirement  waa  added  to  tha  expanded  liat  of  management 
objective,  provided  by  th\ above  latter  aa  a  hoped-for  output  of  MAX 
WAC.    Unfortunately,  MAX  V*C  had  not  collected  the  kind  of  date  which 
would  ..ki i  thia  poaalble.    -X  WAC  teat  raaulta  could  not  provide  a  fire 
basts  on  which  the  Army  could  make  lta  daciaion  regarding  the  optimum 
level  of  female  eoldiere  m  tha  Army.    Date  were  provided  for  daciaion- 
■ulcere  only  ee  to  the  impact  thet  up  to  35»  women  would  have  during 
three-day  exercise*. 

Ihe  HQDA LTR,  deted  2/  June  1977  e.tebliehing  REF  WAC,  incorporated 
aa  much  of  the  Manager iel  requirements  unmst  by  MAX  WAC  ee  eppeared 
B^SiiS  «  Uh  tha  noul'"«*«rancaf  ahort-laadtlme  utilisation  of 
KEFORCEn  77  ee  the  reeaerch  vehicle  for  REP  WAC* 

e.    Cojpajrieon  of  Extraneoua.  Uncontrolled  Factore  in  MAX  WAC  end 
RKr  WAC*  ~  ^— — 

An  Independent  review  of  the  MAX  VAC  effort,  provided  by  enother 
Army  agency,  aterted  during  the  closing  weeke  of  data  collection  and 
pointed  out  e  Urge  number  of  uncontrolled  fee tore  thet  could  effect 
performance  .coraa.    Moet  of  theee  f.ctore  could  have  influenced  reeult. 
only  by  reducing  the  expected  performance  of  unite  taking  their  ARTE Pa  a 
second  tine  (with  lncreeeed  number  of  women)  aa  compared  to  the  flret 
time-    ihua  to  the  extent  theee  uncontrolled  factor*  were  present  and 
affecting  result*,  they  were  bleelng  reeulte  in  tha  direction  of  aore 
frequently  lmpelred  performance  for  uolte  with  an  incraaaed  number  of 
women  than  would  be  expected  to  occur  other vies.    Some  of  theee  fectore 
would  not  effect  REP  WAC  reeulte,  elnce  they  releted  to  euch  thlnge  aa 
the  controlled  fills  and  dlffarencee  in  commend  emphstls  etteched  to 
first  and  aecond  ARTE Pa  thet  did  not  occur  in  REP  WAC.    However,  eoma 
factore  would  affect  both  investigations,    Por  example,  the  female 
soldiers  of  both  MAX  WAC  and  REP  VAC  were  the  product*  of  the  old  beelc 
training  program  that  could  not  have  been  expected  to  prepare  women 
fully  for  service  in  combat  support  and  combat  eervlce  support  companies. 

KEF  WAC  and  all  other  on-the-job  comperleone  of  male  and  female 
performance  in  support  unite  conducted  oo  existing  populatlona  are  alao 
subject  to  the  crltlclam  that  female  soldiers  in  support  unite  are  not 
well-oatched  to  their  ••same-rank*'  counterparts  in  the  metchlng  male 
cohort  on  age,  experience,  end  Intelligence.    The  difficulty  in  achieving 
a  good  natch  was  due  In  part  to  female  eoldiere  in  support  units  tending 
to  have  had  less  experience  in  support  compenlee.    This  lack  of  experience 
i«  correlated  negatively  with  performance,  while  the  higher  academic 
aptitude  of  females  (as  aeaaured  by  GT  scores)  la  correlated  positively 
*lth  performnnro.     As  more  women  come  Into  the  Army,  the  relationships 
•if  aKi>.  expurlfiu'tf,  and  Intelligence  with  gender  cannot  be  assumed  .j 
reiriln  the  Bame.    Theru  will  be  more  female  graduates  of  the  new  basic 
training  courue,  and  female  educational  and  test  entry  standards  might 
posalbly  be  lowered  to  become  comparable  to  male  standards.    Hence,  REP 
WAC  conclusions  emerging  from  results  obtained  under  today'a  conditions 
will  require  revalidation. 

i.   iniujhauun  of  pari  m  and  part  v  hkhults  with  test  dikw:tohate 

HNlllN«:s  AN  I?  Ui:<:r>MMFN»ATinN5  IN  FART  IV 

d .     1  inflingB  Related  to  the  Primary  RKK  WAC  Oh|actlvp. 

Te»it   iHn-M  torate  findings  will  be  quoted  from  the  Test  Dlrcctornte'u 
illi.iry  nnort  and  followed  by  a  discussion  of  uther  findings.     Most  of 
«iieae  nrhcr  Hndingn  were  obtained  nfter  the  writing  of  the  military 
report  and  are  based  on  statistical  analysis  of  data,  a  review  of 
interview  tl.ua,  ur  other  RM  WAC  or  MAX  WAC  Information.     All  quotation 
nrnrka  indicate  the  military  report  as  a  oource.    A  final  integrated 
conclusion  will  bp  provided  in  each  cflse. 
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(I)    Impact  of  Women  on  Group  Ef fectlveness. 

"Woman  in  unlta  observed  had  little  or  no  adverse  impact  on  unit 
•ffactlvanaaa  or  mieeion  •ccompliahment."    Vary  few  etatiaticelly 
•lgnlficant  differencaa  wire  found  between  tha  performance  of  all-male 
and  mixed  (Including  ell-female)  groupa  on  group    event  rating  modules. 
For  the  reletively  «mU  of  group  event  rating  modolee  on  which 

•U-male  and  mixed  groupa  could  be  peired  end  their  performance  evaluated  \ 
over  two  or  more  of  the  three  axeefciee  time  periode,  mixed  groups  ahowed  x 
superior  performence  to  listening  all-male  groupa  during  both  the  be-  v 
ginning  and  middle  time  periodej  end  both  mele  and  mimed  groupa  ehowed 
•  etetieticelly  eignificent  improvement  in  performence  in  the  middle 
period  ae  compared  with  the  firet  period.    Theee  reeulte  are  by  no  meene 
conclu.lv.  beceuee  the  evente  on  which  theee  reeulte  were  bssed  repreeonted 
«  email  part  of  the  totel  number  of  evente  on  which  dete  were  collected. 
One  could  ergue  thee  theee  events  were  not  repreeentetive  of  tlui  totel 
get  of  group  event  reting  modules.    When  the  dete  on  all  group  events 
occurring  in  the  high  etreee  companiee  were  coneidered  without  reetricting 
comperleone  between  mele  end  mixed  gtoupe  to  thoee  thet  could  be  made  on 
the  eeme  group  event  reting  modulee,  the  overall  average  performance  of 
elxed  groupe  exceeded  thet  of  ell-male  groupa  but  the  difference  wee  not 
vtetletlcally  eignificent.    A  elmller  comparieon  acroae  ail  companies, 
regerdleee  of  • mount  of  etreee,  ehowed  overell  performence  of  male  and 
nixed  groupe  to  be  eesentielly  equel  with  a  very  ellght,  statistically 
nonsignificant,  advantage  eccruing  to  the  mixed  groupe.    Dividing  this 
tote!  populetion  of  evente  elong  different  lines— Into  common  (tactical 
and  auatenence)  taeke  vereus  teeke  unique  to  each  company  type--ehowed 
an  overall  slight,  but  not  atetieticaliy  eignificent,  euperiority  of 
mlard  groupe  over  all-mele  groupe  for  the  common  teaks  (evente),  end  a 
•mailer  euperiority  of  mixed  groupe  over  all-male  groupa  for  the  unique 
teeke  (evente). 

Note  thet  the  evente  were  not  of  equel  difficulty.    Making  compsrisons 
on  ell  event  ratinge  without  firet  matching  groups  on  event  rating 
aodulae  would  distort  the  reeulte  in  fevor  of  the  gender  cstegory  thet 
happened  to  receive  the  eaaler  eeeignmente.    This  coneideretion  may  will 
tfxpleln  the  emell  euperiority  attained  by  tha  mixed 
gender  groupe— or  thie  difference  mey  well  be  the  reeult  of  chence 
fluctuetione.    The  only  eefe  conclusion  is  not  thet  mixed  groups  per- 
formed slightly  better  then  ell-male  groupa,  but  that  the  ebove  con- 
cluelon  of  the  Teet  Directorate  le  in  feet  etrongiy  eupported  by  the  REr 
WAT  enelyeee  of  group  event  module  ret Inge. 

Other  performence  data  baaed  on  daily  performance  retlnge  of  indi- 
vidual by  aupervieore  eleo  eupported  the  ebove  finding  that  no  Important 
effect,  on  unit  performance  were  due  to  the  preeence  of  feme!* 
but  theee  reeulte  ere  releted  more  directly  to  other  findings  mid  will 
be  diecusssd  slsewhere.    The  overall  integrated  conclueion  U  that  the 
preeence  of  femeie  eoldiere  on  ICFOIGEt  did  not  impair  the  mieeion 
performance  of  the  eupport  unite  obeerved  on  EEFORGER  when  mieeion  ie 
defined  in  terme  of  the  REFORGBR  77  ecenario. 

(2)  Tactlcel  Skllle. 

"Women  observed  were  not  ee  well  trained  In  tactical  akllle  a 

mm  it  ehou1  1  be  noted  thet  none  of  the  women  obeerved  was  tha 

product  of  the  . mw  beelc  training.. . .MC9Hn4 It Qfti    Incrmeae  the 
intensity  of  ta  ticel  training  of  women  during  both  beelc  and  eubaequent 
unit  training."    l^eetlonnaire  dete  eupported  the  Teet  Directorate 
finding  in  sho  ing  thet  officere,  NCO'a,  end  EM  thought  that  enlisted 
Den  performed  oetter  then  women  cm  tecticel  and  auetenence  teeke  ee  well 
ee  on  MOS-related  teeke.    Alao,  the  mejority  of  male  aoldiera  end  elmost 
half  of  the    emele  eoldiera  believed  thet  moet  women  would  do  almost 
anything  to  avoid  going  into  combat  with  their  unite.    Thie  reluctance 
mey  well  reflect  the  eelf-perception  of  EW  thet  they  heve  not  received 
adequete  twining  in  tectical  akllle.    When  individual  event  reting 
modulee  (te.  ke)  were  coneidered  aeparately  for  common  (tactical  find 
euatenanc*)  taaka  and  unique  (KOS-orianted )  taeka,  female  eoldiera 
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received  a  altghtly  higher  average  rating  than  vale  aoldlara  for  unique 
taaka  and  wale  aoldlara  porforved  •  little  bat  tar  on  covvvoo  taaka*  Tha 
difference  batcan  nan  and  woman  in  ooa  tin*  period  (pra-FTK,  covvon 
taaka)  waa  atatlatlcally  alfntflcant  with  tha  direction  of  dlffaranca 
aupportlng  tha  abova  finding*    no  atatlatlcally  atgntftcant  difference 
continued  Into  tha  latar  tin*  period**    Overall,  tha  quantitative  data 
add  llttla  in  althar  aupport  or  contradiction  of  tha  Taat  Dlractorata 
finding* 

(3)  HOS  Froflclonty 

"Uoawo  obeerved  vara  highly  proficient  in  MOt  Caaba*    Thia  finding 
la  equally  true  with  raapact  to  traditional  and  non traditional  rolao* 
Woven  devooatreted  a  atrong  wotivatioa  Co  ivvrove  in  MOt  akllla  and 

noticeably  iacroaaod  in  Job  proficiency  during  tha  ex  arc lee  Initially 

woman  obeerved  vara  not  aa  vail  praparad  aa  van  for  f laid  duty  and  did 
M  fully  know  what  to  expect*    Praparatory  lnatructlona  on  flald  duty 
uf  not  hava  baan  adequate;  glvan  tha  amount  of  experience  woven  have 
ui  in  tha  field  woven  did  adapt,  rovorkavly  faat  and  wall  to  flald 

Thlo  finding  waa  atrongly  Support  fed  by  tha  reaulta  of  comparing 
;;4  jveraga  auperviaory  ratlnga  of  vale  and  favala  aoldiera  In  the  six 
i.i'iiy  streaaed  covpanlao  (I.e..  uoved  ona  or  vore  tlvaa  and  had 
$,rt-  advaroe  condition*  Indicated  on  rating  vodula  forva)  acroaa  beginning 
i.J  end  tint  parloda.    tha  atatlatlcal  algnlflcanca  (at  tha  .01  level) 
fj  tite  anal  vale  of  variance  F-teat  of  the  Interaction  of  the  three 
iiUort  of  gandar,  high  atreaa  va  low  atreaa,  and  tlva  period,  can  be 
luributed  to  tha  lower  Initial  rating  of  f  anal  a  aoldlara  In  high  atraaa 
uapmilea  during  the  flrat  tlva  period*    Thua  the  dlfferarcea  Indicated 
is  Table  Vl-2  can  be  aald  to  hava  atatlatlcal  algnlf lcance* 


Table  VI -2 


AVtKAGt  UAILY  SUPERVISORY.  PSRFOKMANCK  RATINGS  IN  HIGH  STRESS  COMPANIES 


Tine 

Period 

Cohort 

Begin 

End 

Hale 

6*1 

6.1 

teaule 

5.7 

6.1 

Hiese  remit! i 

baaed  on  nevbera  of  the  vale  and 

favala  rohorta 

«1h>  had  ratings  for  all  three  tlve  parloda,  ahowed  woven  receiving 
initially  pooler  ratlnga,  pooalbly  bacauaa  of  affacta  alvller  to  culture 
ihuck,  but  recovering  to  receive  ratlnga  equal  to  that  of  the  van 
tfurln*  the  leet  three  daya  of  the  exorcloe .    The  covparlaon  of  ratlnge 
of  all  ven  end  woven,  tor  both  high  and  low  atreaa  companies,  without 
tlialnatlng  the  lncovplete  data  caaaa,  ahowed  an  lncreaae  In  effective- 
's over  tine  (or  both  oexeo.    However,  there  waa  no  difference  between 
th*  average  performance  rotlnga  for  ven  and  woven. 

no  ventloned  under  the  finding  above,  there  wee  a  atatlatlcally 
ilgnlf leant  lncreete  of  average  group  event  ret Inge  for  both  ven  and 
rtien  frov  the  flrat  to  the  vlddle  period  with  vlxcd  groupa  retaining 
their  atatlatlcally  algnlf  leant  euperlorlty  In  both  parloda.    In  addition, 
the  eelf-aaaeaavent  of  fevele  aoldlara  obtained  In  Inter  vie  fa  aleo  eup- 
^rted  the  Teat  Directorate  finding.    The  overell  Integrated  concluelon 
fully  auatalna  the  finding  of  the  Teat  Directorate. 


BEST  COPY  AVAILABLE        3 3D 


382 


(6)    Leadership  and  Mauagt  vent . 

"The  performance  of  women  ponslbly  more  than  men  was  affected 
by  leader  eh  lp  and  management  policial*    -eadarahip  and  management 
problems  were  widespread  among  the  unita  observed  and  appear  to  be  the 
underlying  causes  of  eioat  problema  Involving  women  in  the  Amy. . . .  IJnlt 
poii<  tea  were  otten  differential  or  preferential  with  respect  to  women.... 
Recommendations:    Department  of  Army  provide  datailed  policy  guidance 
to  the  field  on  the  employment  of  woman  in  tactical  and  field  environ- 
ments*11   The  queitlonnairea  adminiatarad  aftar  th>'  field  exercise  showed 
thrt  A7X  of  noneupervlsury  EM  and  431  of  tha  EW  eald  mala  WCO'a  treated 
■an  and  woman  differently*    Of  theee,  SIX  of  tha  EM  and  16%  of  the  EW 
aald  mora  prlvllagaa  wara  provided  to  women,  while  55X  EM  and  30X  EW 
aald  eaaler  jobs  were  given  to  women.    Of  the  EW  who  thought  NCO's 
treated  EW  and  EM  differently,  42X  (  rovided  another  explanation  as  to 
how  thay  were  treated  differently,    thaaa  write-in  axplanationa  usually 
indicated  that  EW  were  treated  worae  than  EM*    Male  officara  were 
thought  by  an  Hat ad  peraonnal  aa  laaa  Inclined  than  male  NCO'a  to  dif- 
ferential treatment  of  EW  and  EM,  but  enlisted  men  who  thought  officers 
treated  EM  and  EW  differently  mora  often  indicated  thla  difference  as 
preferential  for  EW*    Also,  officer  and  NCO  raepondente  who  geve  reeeons 
for  reek  fallurea  reeultlng  from  "too  many  women  in  tha  unit,"  checked 
reasons  thet  indlceted  poor  leadership  (auch  set    women  not  appropriately 
trained,  supervisor  didn't  fcno"  how  to  auperyiaa  women*  or  man  and  women 
didn't  work  well  together)  ee  often  ae  thay  checked  lnedequete  etrength 
of  women.    It  Is  clear  that  queationnalre  rceponeee  support  tho  Teat 
Directorate  finding  and  recommendetlon.  » 

(5)  Bis*. 

"The  REP  WAC  Directorate  observed  coneldereble  and  wldespreed 
bias  in  unite  towards  women.. ••The  moet  elgnlflcent  blee  found  wee 
among  first  line  eupervlaora*  who  In  many  caeee  were  highly  vocal 
in  their  opposition  to  women*    While  theae  NCO'e  generally  admitted 
female  soldiers  can  perform  well  In  their  MOS  taeks,  moat  sups rv is org 
simply  did  not  wsnt  women  around.    The  reaaona  most  frsqusntly  given 
were  strength  factora,  rlak  of  axpoalng  women  to  combat,  and  added 
prubietne  of  hygiene,  aanltatlon,  and  billeting* ••  •Recommendation t 
Develop  and  implement  en  Army-wide  educetiqnel  program  to  inform  aervlce 
members,  particularly  loaders,  of  the  female  role  In  the  Army  and  of 
problems  unique  to  women.     Straaa  management  and  employment  of  women  In 
a  positive  theme  which  underscores  the  value  and  Importance  of  women 
in  the  Army.11    The  dlacrepancy  between  queatlonnalre  reaponaea  of 
NCO'a  where  four  to  five  timae  aa  lany  EW  aa  EM  ware  said  to  perform 
poorly  ur  very  poorly  on  "their  Joba  during  REFORGBI"  and  the  daily 
performance  ratings  given  to  individual  EW  by  their  NCO  supervisors 
indicated  the  occurrence  of  an  Interacting  aoclologlcal  phenoo^ 
that  often  occurs  with  rasped  to  targets  of  bias*    Tn,al  is,  the 

;,M,Juato  c?t  a  minority  ur  other-  target  ;<rmip  ate  accorded  heir 
,nTved  value  whereas  the  uuobHerved  member b  of  the  target  gr^  n 
(,m  numed  interior.    Thos  the  evidence  that  women  aa  a  groop  Wv  .  e 
j  [.oorly  on  the  qoeut  lonnalre ,  although  rated  as  highly  as  their 

.    .  imiiterpai  It.  when  rated  individually,  Indicated  a  claaa  bias 
.....•■.t   tinmen.     Al  tu> ,  tin    large  number  o*  Ert  (almost  half)  whu  uaid 
.    \  treated  tW  differently  tl.um  EM,  with  only  2SX  of  the  EM  reapuudiim 

.»  ,|.,  different  e  lu  treatment  existed,  provided  evidence  that  NCO'a 

« i  r  lt her  providing  unequal  treatment  or  hud  a  Lrediblllty  problem,  A 
,  ,..,ble  pfrti'iitage  of  the  iiW  believed  tliat  the  discrimination  was  In 
\>k  i l verse  directlun  of  that  perceived  by  the  EM  who  believed  treatment 
mi ip qua H  and  in  iavor  uf  women.    Posalbly  both  FM  and  EW  were 

wMTf   in  that  1*  were  discriminated  against  by  not  being  permitted 
m..,  .  areer  anJ  egu-onhanc  Ing  tasks  because  NCO'a  consider  6  the  tnsko 
:  ipprupr lnt<>  for  women  and  In  that  EM  were  discriminated  against  by 
Ning  rcqmri-d  to  perform  more  nlRht  duty  and  physically  demanding 
:i»k9,     rfciwe"er  ,  it  appears  that  the  en  11  sled  men  and  women  did  not 
rudily  acupt   preferential   treatment  on  one  dimension  aa  adequate  Com- 
^ivjtton  tor  dULrlminatlon  on  another  dimension.    One  cootdvargue, 
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though,  that  differential  asslgnmsnt  by  NCO'a  waa  an  sttsapt  to  capltallza 
»n  tha  special  skills  of  aen  and  women  and  thua  the  NCO'a  wre  Bore 
fcn-handed  :han  they  were  perceived  by  thair  subordlnataa.    HDW«vart  any 
interpretation  of  thaaa  raaulta  laada  to  tha  conclusion  that  training 
«m  the  apaclal  requirements  of  supervising  mixed  gender  group*  Is  needed. 
The  Teet  Directorate  finding  la  supported  by  queatlonnalre  data, 

HECQMMENDED  HALE/ FEMALE  MIXES  BY  HQS  AND  UNITS 

a.    KOS  Considered  Too  Phyeicolly  Deaandlng  for  EW. 

An  eaplrlcal  determination  of  which  HOS  ere  In  fact  too  deaandlng 
ivr  EU  would  require  ratings  of  no  leee  then  30  different  Individuals 
md  occurrencee  of  individual  evente  for  sach  of  an  adequate  aet  of 
;  Uivldual  event  rating  modulss.    This  sst  of  modulse  would  have  to 
Mntain  all  of  the  more  difficult  end  critical  taska  required  for  suc- 
.c&ftful  performance  of  the  HOS  If  It  le  to  represent  the  HOS  adequately, 
uch  an  approach  la  obviously  Impossible  to  accoatplleh  under  nonlnter- 
(erence  conditions,  snd  It  Is  not  economically  practical  even  If  aade 
^»btble  through  the  Imposition  of  e  carefully  controlled  ecenerlo.  The 
ure  prectlcel  elternetlves  of  measuring  performance  In  laboratory  con- 
ditions, rether  than  In  a  field  altuatlon,  aey  be  used  eventually  to 
/illdete  phyelcsl  etenderde  for  HOS«    However,  en  eveluatlon  of  each 
uilt  duty  position  cegardlng  etrength  requlremente  using  job  analysle 
technique  a  would  be  auch  mora  practical  to  apply  ae  an  operetlonal 
procedure  end  would  provide  a  mora  eccurate  appraisal  than  the  opinion 
Jits  aveilable  froa  KEF  WAC.    Unfortunately,  en  Army-wide  survey  of  thin 
type  eight  require  up  to  two  yeara  to  accomplish.    Meanwhile,  the  Aray 
iutt  rely  on  more  subjective  oetlmatee  of  the  physical  difficulty  of  HOS 
dutiee-    Theee  eatlmates  can  be  found  In  the  reaponess  to  the  REP  WAC 
supplemental  questionnaire  filled  out  by  unit  officers  and  NCO  supervi- 
sors and  In  tha  ratings  of  Taat  Directorate  personnel.    These  aatlmates 
by  unit  and  Teat  Directorate  personnel  aa  to  the  physical  difficulty  of 
HOS  tasks  have  added  credibility,  however,  due  to  having  been  collected 
soon  after  the  respondente  had  observed  soldiers  In  a  field  eHercise, 

Tha  deta  froa  the  eupplemental  queetlonnelre  relete  to  how  meny 
of  the  respondents  believed  aach  HOS  in  the  HTOB  of  a  specific  company 
to  be  too  physically  demanding  for  the  everege  female  soldier.  Since 
respondents  were  not  esked  now  etrenuoua  they  believed  each  Job  to  be, 
en  everaga  difficulty  level  for  aach  HOS  could  not  be  computed  from 
thess  data.    The  queetlonnelre  raaulte  could  be  compared  to  the  Teat 
Directorate  rating  of  eech  HOS  aa  1,  2,  or  3  with  a  "I"  eeelgned  to 
those  HOS  for  which  the  Teat  Directorete  believed  all  tsske  could  be 
performed  by  women  In  the  field  and  a  "2"  aeslgnsd  to  thoss  HOS  in  which 
most  teeke  could  be  performed  by  women  in  the  field.    Only  one- HOS 
(telephone  installer/ lineman ,  36C)  wae  aeelgned  a  "3,"  indicating  Test 
Dindoratn  belief  that  this  HOS  had  Mfew  (critical)  taeke  within  the 
phyaicel  capability  of  woman," 

The  queetlonnelre  HOS  were  divided  Into  categories  that  reflected 
percentages  of  unit  personnel  saying  that  the  HOS  ware  too  physically 
difficult  for  women,    Tfceae  cetegorlee  divided  the  HOS  into  thoee  said 
to  be  too  difficult  by  33X  or  fewer  k  34X  to  66Z,  snd  67X  or  more  of  the 
reapondents,    Membership  In  these  categorlea  waa  then  compared  with 
whether  a  T  or  *  "2"  waa  aaalgned  by  tha  Tear  Directorete.  Teat 
Directorete  peraonnel  snd  queatlonnalre  reapondenta  generally  agreed  in 
Judgaente  of  phyalcal  difficulty  for  women  of  the  various  HOS,  Those 
believed  to  be  too  difficult  for  women  by  one-third  or  fewer  of  the 
questionnaire  reapondenta  were  pieced  largely  by  tha  Test  Directorete  in 
category  "l,H  end  thoae  HOS  believed  to  be  too  difficult  for  women  by 
two- thirds  or  aore  of  the  reapondenta  were  placed  largely  in  category 
"2."    (Jnlt  offlcera  and  NCO'a  agreed  even  more  closely  with  each  other 
than  they  did  with  Teat  Directorate  recoamendetlun* ,    There  ware  acme 
differences  between  the  opinions  of  unit  personnel  and  tha  Teat  Director- 
.in*.     Snvrr.il  HOS  <ihmI|',ih*<I  "2V  by  the  Teat  Dlrertorate  were  designated 
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uy  only  u  .  all  percentage  ot  que.tlonn.tr.  ra.pond.nt.  ..  difficult 
for  fW.    Thee.  MOS  occur  In  elgn.l  cpanLa  .nd  fr.qu.ntly  h«v.  fe..le 
Incu2knt.     *"t  Directors.  pareonnal  poa.lbly  pUcfd  -or.  — P»«-f  °" 
a.?^  occur  only  .t  -t-up  .nd  t.ta-dow  tl.... 

,..pond.nt.  were  piecing  a.pha.1.  <m  «.k.  "fly*  toth 

unli  re.pondent.  .nd  T..t  Dlr.ctor.t.  p.rwnn.1  no.ln.t«d  ••■•MM  " 
haotn.  task,  th.t  are  too  difficult  tor  wo.en,  .w.n  though  EU  parfonaed 
ilwn  "...  po.u"n.  daring  REPOgCM  77  according  to  both  U  « .lf- 
r....»ent  and  .v.luatlon.  by  th.tr  .up.rvl.or..    1h.  aa.....ent  of  dif- 
ficulty ..y  b.  due  to  the  fee  th.t  only  .  —11  parc.nt.g.  of  r.anond.nt. 
had  knowledg.  of  tha  quality  of  EH  performance  on  a  glvan  Job. 

The  REP  WAC  data  on  MOS  In  combination  with  huwm  factor-oriented 
findings  of  the  Human  Engineering  laboratory  and  the  Mrw^y  and  oth.r 
'data  collected  by  ADHINCEN  provide  an  excellent  .tartlng  point  Ipr  a 
Z\e  detailed  anilyele  of  MOS  dutle.  to  ld.ntlfy  the  critical  teak,  that 
7<l  too  difficult  for  «o.t  taMl«  -oldlera.    The  REP  MAC  ques  tonnolre 
rosulla  indicated  that  there  la  considerable  conoetn,  "  t^'™*  h. 
level,  aa  to  tha  capability  of  ftmsle  soldiers  to  perform  -any  of  the 
critical  duties  of  their  KOS  In  aupport  unite. 


ended  by  Unit 


b,    Distribution  of  EM  and  EW  ln'llnlt  MTOE  aa  Rccos 
officers  and  MCO  Buparvlaor.. 

The  unlfa  officer,  and  NCO  eupervl.ore  were  aaked  to  .how  where 
on  their  unit',  org.nlaatlon.l  table  (MTOE)  they  wlf '  ""}»"  "«r. 
nuaber.  of  EW  and  EM.    The.e  hypoth.tlcalnu.ber.  of 
provided  ..  e.parate  taaka  for  the  reapondanc.  for  no-bar.  ..king  up 
101    3tt.  .nd  50X  of  th.  tot.l  MT03  .trength  for  OJ,  and  IOX  and  35X  for 
*     Thole  MOS  con.ld.red  too  phy.lcally  difficult  for  EW  by  a  large 
au.b«  of  r.apondent.  .nd  thoee  oo  considered  by  only  a  -all  nuaber  of 
respondent,  were  .eper.t.d  Into  two  aetu  and  Identified  aa  .oat  demanding 
Tr?  n.nd"«.Te..ndln.  ("eeey")  HOS,  re.pectlv.ly.    ^  "Cr 
and  NCO  reapondenta  concentrated  EH  In  the    eeey    MOS  and  fH  In  the 
"hard"  HOS,  when  either  IOX  EM  or  10%  EW  were  being  aaalgnad.  The 
additional  25X  Ew  (or- EM)  requlr.d  to  r.l.e  the  nuaber being  placed  on 
the  MTOE  to  35X  were  frequently  spread  dut  over  .ore  MOS;  that  la,  me 
concentration  In  "hard"  or  "easy"  MOS  waa  leae. 

Heaulta  Indicated  that  rt-spondenta  were  following  three  conflicting 
assignment  pollclea:    (1)  pl.ee  wo.on  In  lea.  phyalcally  de.andlng  MOS 
an*  men  In  more  phyalcally  demanding  MOS  (the  concentration  policy),  (2) 
spretd  women  out  ao  they  would  not  make  too  large  a  proportion  of  the 
in,  -bents  of  any  MOS  or  aectlon  (the  proportionality  policy);  and  (« 

eae"vT."»  fur  Job-  that  require  working  In  the  .1  dat  o    co.bat  br  gadee 
as  in  supply  and  transportation  FAST  tea.,  and  .alntenance  Contact  (now 
cal led  MST)  teoma  (the  aultablllty  policy).    For  mil  "umber,  to  be 
...lane"!  the  flrat  policy  (concentration)  appeared  to  take  precedence, 
with  thr  second  policy  (proportionality)  becoming  more  evident  as 
■additional  men  o^en  were  to  be  a.elgned.    The  third  policy  (eul la- 
bility) appeared  primarily  In  maintenance  and  supply  and  tran.portatlon 
nnua  where  the  physical  difficulty  of  MO^t.aka  waa  obvto«.ly  ™^«l«» 
tn  .i  lower  precedence  ao  compared  to  whether  an  Incumbent  of  a    MOb  was 
likely  tn  he  used  on  FAST  or  Contact  teams.     It  should  be  noted  once 
sore  that  the  questionnaire  Item  that  aaked  for  an  eaplenatlon  of 

.l.,lo.  failures  due  to  too  -any  women"  received  almost  ao  ..nyre.pon.rs 
pointed  to  ui.sul  lability  fur  reasons  i.ther  than  strength  aa  It  did 

responses  citing  strength  deficiency. 

„„.  r..H1,|,0  „f   ,,„ntl..mialrf  -mpplement  .:howe.l  thai  unit  pur  sun  - 

„,,       ea  .  lowe,  pr.U.io.,allty  and  aultablllty  object, vo.  In  the 

i  „  rl.,.lt        ...  women  ever  the  IMS  1"  a  comply.     The  umr^tr.tUm 

1  -    h  respect  ,..  etremglh  consideration,  appeared  dominant  when 

Z        nul.'.n  o    women  were  ,.,  be  distributed  (or  1  numbers  o.  men 

,  ,.,„„„■  (lM-fem,le  unit),  bo,  became  lese  dominant  aa  he •  ,.U 

.    ,i    ii   llt.  hnM       tt  UHfJ  t-if  that  t hefco  conrernt*  uf  unit 

/".'iderot.   .he  Muestlou  ..1  mnlr/le.ale  m««  I"  on  Important  nn-1 
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unroiolved  issue  that  rsquirss  ■  more  coupler  solution  than  the  designa- 
tion of  open  and  closed  MOS. 


5.     RKC  OMM  END  AT  IONS  AND  CONCLUSIONS  OP  THE  AB1  RESEARCH  STAFF 
a.    Research  Conclusions* 

(1)  A  performsnce  decrement  did  not  occur  over  ties  during 
REFORGER  77  for  either  men  or  women.    The  combination  of  weather , 
terrain i  time  In  the  field,  snd  work  load  wse  not  sufficiently  stressful 
and  fatiguing  to  Induce  a  decrement  In  performance  over  time*     Instead  , 
s  counter  phenomenon  occurred  In  which  female  soldiers  commenced  the 
exerclee  with  performance  below  that  of  male  soldier e.    However,  the 
female  soldiers,  either  recovering  from  an  Initial  shock  or  quickly 
acquiring  the  needed  training  and/or  field  experience,  Increased 

their  level  of  performance  to  equal  that  of  men  In  the  latter  part  of 
the  exercise. 

(2)  Female  soldiers  can  provide  a  creditable  performance  In 
the  kind  of  field  environment  encountered  by  support  unite  during 

REFORGER  77. 

(J)    The  MAX  WAC  results,  showing  no  Impairment  df  unit  per- 
formances, up  to  the  levela  of  female  content  teeted,  were  sustained, 
except  that  the  number  of  women  In  each  REF  WAC  unit  wsa  Just  under  10Z 
06  compared  to  a  maximum  level  of  35%  in  MAX  WAC.    Hie  duration  of  MAX 
WAC  was,  of  course,  72  hours  ss  compared  with  the  several  waeke  away 
from  the  home  Installation,  Including  the  three  weeke  under  field 
conditions,  and  the  ten-day  participation  In  the  CARBON  EDGE  exercise 
experienced  by  the  REF  .WAC  psrtlclpante.    Am  wae  true  of  MAX  VAC,  this 
conclusion  of  no  Impairment  of  unit  performance  directly  applies  only  to 
like  units.    Unlike  the  MAX  WAC  finding,  which  Implied  thst  6,000  more 
EW  could  be  utilised  than  would  be  true  If  TRADOC  llmlta  were  applied, 
the  effective  uae  of  larger  numbere  of  EW  than  are  now  In  support  units 
such  as  those  in  REF  WAC  Is  not  Implied  by  REF  WAC  results* 

(A)    NCO'a  rated  EW  In  the  abstract  lower  than  .they  rated 
specific  individuals.     flil*   finding  suggests  that  an  Interesting  socio- 
logical phenomenon  which  often  occurs  with  respect  to  minority  p.roup 
members  also  occurred  In  KBFOHGEK.     That  la,  fhe  individual  members  of 
the  minority  are  accorded  their  observed  value  but.  the  unobserved 
members  of  the  minority  group  are  presumed  inferior* 

f5)     With  reonet  t  to  now  well  enlisfeii  woi  •  •    performed  on 
kKKORUER  77,  M  were  most  critical,  NCO*  were  next  most  critical,  and 
officers  were  least  critical  except  for  EW  wlu*  rated  themselves  as 
highly  as  EH  rated  themselves.    The  two  following  interpretations  of 
thib  phenomenon  are  possible:     (1)  proximity  and  presumed  opportunity  to 
observe  produces  tower  ratlins  (with  the  exception  of  ratings  by  women 
themselves  which  are  higher);  (2)  the  lower  ratings  reflect  a  bias 
engendered  by  the  assignment  of  men  to  "extra"  work  because  of  the 
presence  of  women  (the  harder  phyelcal  labor,  more  night  duty  by 
EM,  mid  more  administrative  care  by  the  NCO's). 

(f>)    Three  aometlmea  conflicting  assignment  policies  were 
followud  ty  unit  personnel  in  accomplishing  the  experimental  task  of 
distributing  women  (or  men)  to  MOS  positions  In  a  unit's  organizational 
table  (MT0fc>.    The  policies  and  how  t'»ey  were  met  are  listed  below t 

(a)    A  comparatively  small  number  of  women  were  placed 
in  the  MOS  believed  to  require  the  greatest  strength  and  a  comparatively 
large  number  were  placed  In  the  MOS  believed  to  require  the  least 
strength.    In  contrast,  men  were  placed  In  the  "harder"  MOS.  Thin 
concentration  of  men  and  women  according  to  the  perceived  phyblcai 
difficulty  of  the  MOS  tasks  was  most  evident  when  the  hypothetical  tauk 
was  to  place  a  smell  number  of  either  men  or  women  in  a  ct mpany  which 
vaa  predominantly  of  the  other  gender* 
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(b)  When,  the  hypothetical  task  was  to  placo  larger  i>on  mir- 
age* of  either  men  or  worsts  sgainst  the  company  HTO&,  officer*  and  NCU'e 
revealed  a  eecond  policy  of  epreedlng  out  women  serosa  more  MOS.  Men 
were  similarly  spread  out,  probably  to  assure  eoma  men  in  each  group 

»0  do  the  more  physically  demanding  tasks.    Thin  tendency  to  place 
women  (  >r  men)  in  numbers  proportional  to  tho  MTOE  etrength  of  each  MOS 
reduced  the  concontretlon  of  men  or  women  that  was  baaed  on  physical 
demands  uf  the  Job. 

(c)  In  soae  supply  and  traneportetlon  and  maintenance 

. ompanlea,  the  hypothetical  eeeigniaent  of  10J  men  (remelnder  of  company 
bulng  woumn)  was  apparently  determined  heavily  by  the  frequency  with 
which  the  MOS  occurred  in  a  supply  and  transportation  FAST  or  maintenance 
Contact  team.    Thia  eaphaeie  resulted  in  a  cooperatively  eaall  number  of 
men  being  available  for  placement  In  the  more  difficult  physical  taakb— 
a  number  which  wae  actually  leee  than  the  proportional  aale  share  of 
unit  etrength.     It  U  not  known  whether  this  third  policy,  suitability, 
wr.  Id  have  been  as  important  If  unit  personnel  hsd  underetood  and 
accepted  the  then  very  new  and  ae  yet  undleeeoinated  DA  policy  permitting 
female  soldiere  to  be  eeeigned  forwerd  of  the  combat  brigade  rear 
bounderlea  as  aeabere  of  FAST  end  Contact  teams.    Vie  importance  of  a 
number  of  fectore,  in  addition  to  etrength  requirements,  in  shaping 
opinlone  of  unit  pereonnol  aa  to  where  women  are  moot  appropriately 
utilised  remains  unclear. 

(7)    Of  the  89  MOS  considered  (98  MOS  were  In  the  MTOB's  of  the 
part lnlpst lng  units),  16  were  designated  by  50*  or  more  of  officers  or 
NCO  supervleore  ee  being  phyelcelly  too  demanding  for  women.  Either 
these  Jobe  are  in  fact  uneultable  for  women  or  training,  Indoctrination, 
and  leaderehlp  within  theee  unite  had  not  adequately  informed  male 
supervisors  of  the  capabilities  and  responsibilities  of  female  soldiers, 

(B)    The  percentage  contribution  of  leaderehlp,  morale,  per- 
sonne 1  turbulence,  training,  end  proportion  of  women  "to  the  ability 
of  a  company  to  accomplish  Its  combat  olselon"  was  aeked  of  both  unit 
offlcere  end  eupervleory  NCO'e.    The  percentegee  eeeigned  theee  factors 
by  officer©  ranged  from  40%  for  leederehlp  to  31  for  proportion  of  women 
in  the  unit-    Tne  renk  order  of  theee  fectore  (from  high  to  low  porcont- 
eges)  by  officers  and  NCO'b  wee  the  aame  aa  that  obtained  from  officers 
of  tho  40  units  participating  In  MAX  WAC.     Ttiua,  while  unit  officers  and 
NCO  supervleore  eapreeeed  concern  regerdlng  the  lupact  of  women  on  unit 
performance  In  both  Interview  end  queetionnelre  reeponees,  they  placed 
much  greater  Importance  on  other  fectore  as  having  a  comparatively 
greater  Impact  on  mission  accomplishment. 

b .    Recomaendetlona  for  Future  REF  WAC-Type  Test . 

There  have  been  a  number  of  lessons  learned  from  the  proceeu  uf 
planning  and  Implementing  1EF  VAC.  Many  of  the  AM  recommendations 
for  Incorporation  Into  any  future  REF  WAC  type  reeeerch  effort  or 

force  development  test  require  more  lead  time  than  could  be  given  to  AJU 
for  REP  WAC  77.     Some  of  the  recomnendetlone  relating  to  lest*  time  ore 
as  follows: 

(1)  Fntabllsh  liaison  activity  with  both  CONUf»~baned  and 
tiSARPt/H-bnnod  unite  eight  months  In  advance,  or  aa  snen  an  units  art' 
not  1 1  led  . 

(2)  Begin  collection  of  nondeployab 11 lty  data  els  months 
before  units  are  duo  to  deploy  on  the  eaerc'ae.     Many  of  the  pereonnol 
shifts  that  occur  In  that  time  frame  are  t    accommodate  the  nondeploy- 
Able*  or  to  avoid  taking  undesirables  without  spotlighting  such  decision*). 

O)    Have  all  data  collection  In st rumen te  ready  in  time  for 

pre  Mmlnary  tiyout.s  on  troope.    Tnese  fthould  be  timet*  to  nak<  appropriate 

mad  if  If  at  ions  to  >  lsure  that  all  test  Is  understood  to  mean  what  was 

intended . 


337 


(A)    Irlng  Tate  Directorate  offtnara  on  board  In  (1m  to  permit 
training  In  uaa  of  lnatrumeote. 

(3)    Select  ICO  data  collactora  by  nam*  after  lntarvlaua  of 
outatendUf  candldatca. 

tore  USAJIUR  eupp  Tt  would  Improve  the  quality  of  the  data  col lac tod. 
'•jniidarabla  UIAIIUH  support  la  required  for  evon  a  Minimal  affort.  fome 
A  tha  lmprovamenta  chat  would  raqulra  wore  aupport  than  wee  available 

?ur  Uf  WAC  77  follow: 

(6)  Provlda  each  HCO  data  collactor  with  ■  Jaap  vhen  ha/aha  la 

covering  acre  than  ona  company. 

(7)  Offlcar  eveluetore  and  MCO  data  collactora  ahould  llva  and 
ltd/  In  tha  unlta.    However,  pup  tanta  ara  not  adequate,    the  requirement 
(or  privacy  to  eccoaplleh  required  paper  work  juatlflaa  at  lee  at  a  aquad 
itut  for  avaluator  uaa  In  each  company. 

Finally,  tha  difficulty  of  collecting  equivalent  data  on  male  and 
•Mtd  iroupa  under  rha  noninterference  condition  of  RXF  WAC  77  laada 
u  the  laat  thraa  recomnoodet  lone  i 

(8)  A  future  teat  ehould  Include  controlled  fllla  of  anllated 
^itn  In  tha  participating  coapenlee.    Aleo,  e  preacrlbad  concen- 
nation  of  W  in  tha  groupa  within  the  compenlee  la  required  In  order  to 
provide  en  adaquata  number  of  all-ma'a  groupa  and  comparable  groupa  with 
i  nigh  denalty  of  EW. 

(9)  Have  *ub-*cener loa ,  or  acanarlo  intardlctlon,  to  provide 
iteuleted  work  luada  and  tactical  taaka  for  aupport  unlta  with  e  cape- 
ftlllty  of  doing  mora  than  la  raqulrad  in  aupport  of  tha  combat  brlgadae. 

(10)  in  tha  event  aub-acanar loe  or  acanarlo  Interdiction  la 
imled,  rely  entirely  on  auparvlaory  ratlnga  (collected  by  NCO  data 
;.>ll«ctara)  and  collateral  raeeerch  quaat lonnalrea. 


i.    filCCttflOTOATIOIIS  fOt  ADDITIONAL  KE8EA&XH  AMD  8TUDIE8t     FDIDIMO  OUT 
UOUT  WHAT  THE  AMY  STILL  DO  1 6  N'T  IU0V 

■ 1    Clearing  the  Air. 

Hen oners  mey  vary  wall  parcalva  that  tha  primary  contrlbutloo 
f  UAI  WAC  end  IBT  VAC  haa  been  to  clear  tha  air  with  reepect  to  the 
tttitl,  arronaoualy  held  fc»y  many,  that  female  aoldlara  could  not  or 
•  jld  not  aff actively  paiform  thalr  MQ4  ekllle  la  aupport  commamiea 
.  Jar  field  exerclee  condltlona,  and/or  could  nut  maintain  thair  phyalcal 
-d  paycho log leal  haalth  In  tha  flald,  and/or  mould  edvereely  affect  tha 
nla  of  male  eoldlere  tc  tha  point  that  thalr  performance  would  be 
^paired.    It  ahould  now  ba  poaalbla  to  eddrees,  openly  and  directly, 
•  raaoioarteiy  pleaded  concaroa  of  many  field  commanderc  that  unlta 
•uh  large  uumfeara  of  woman  may  hava  a  reduced  rmadinaaa  for  combat 
httiuea  t 

(t)    T!ta  average  fawaia  eoldlav  In  a  aupport  mil  mav  be  le«a 
I'ftctive  In  unit  4afe*ee  than  her  mele  counterpart . 

<t       rho  avoi         tonal p  iml-lipf    in  ,j  >mpr*«t  t  unit  nay  not  Up 
a*   *«©*ul  »a  «  rifle  b  hi  In*  repl«i  uu^nt   tor  <  oabat  brigades,  and  may 

uy\   \u-  <(n  ''lltMivr        n  ra«Malu  j   ot"  t  c*i  i  l<m  io«m*  to  avcotpllsh  varluui. 
1  t  1   ''ii    •  iHit  tiiiicur  y  ntiatoti  /in  rompjiod  to  n  fflpj  v  support  n»aranv 
hi:  <i  I  ••  i  . 

»l»     Puhlii    "|;f(it'jii  nay  ic^ulre  rhe  withdrawal  of  wumt'ii  Musi 
■»HM»n    'Mtt'n   It.  (Ivip  i:f  omtirgaucy  |w  It.   bat  omen  a|>|idttml   (hot.  ltu»> 
wUJ  bn   ir   -Luen  eupp.x  r  of  the  battlefield,  le«vinR  tbe  romps,  y  wHh 
y*ren.  len  In  I<pv  Kt)N  thai   fi*  ?  haevlly  urt-upit")  by  wtimen. 
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(4)    Hany  coabat  vsterene  racsll  thst  asn  on  ths  ssttlsf lsld, 
whu  ere  «bout  to  kill  end  b«  killed,  have  coaparst lvsly  srlaltlva 
attitudee  towards  intsrpersonsl  rslst lonehipej  the  aalntauance  of 
discipline  with  respect  to  the  behavior  of  asle  eoldlere  toward  women 
In  othar  unite  (or  even  la  thalr  own  unite)  could  brass  down*  or  aaln- 
teueoce  of  dlaclpllna  night  ba  st  considsrable  coat  Co  overall  unit 
ef f eceiveaeaa* 

Future  raaaarch  ahould  focus  oo  tha  rssoiutlon  of  thsss  concarns. 
The  Mrat  atap  In  this  direction  should  ba  the  clar ificattun  of  Army 
doctrtno  with  raapact  to  the  ^Kpectetlon  (and  probability)  that  support 
unit  aoldlera  ttlll  perfora  both  technical  and  tactical  rolee  on  the 
battlefield  of  the  future. 

file  AMI  five  year  reauarch  plan  for  the  "Role  of  Women  In  the  Amy" 
hae  provialone  for  reaearch  to  be  conducted  on  eupport  company  reaction 
teeme  with  preecrlbad  gatidar  aiUaa  parforailng  carefully  controlled 
end  measured  tactical  contingency  taeke.    Current  plane  cell  for  using 
►ha  ARl-daveloped  REALTRAIN  "ecopea"  sp^roech  to  the  asseurement  of 
performance  on  contingency  teehe  euch  ae  reaction  to  smbuehss,  perl- 
mctnr  defenee,  removal  of  errlper  nest a v  and  rhe  eatabl  Isnaent  and 
holding  of  rued  Mocha. 

Other  research  la  planned  for  obtaining  acre  objective  performance 
data  on  teams  and  work  groups  with  varying  male/female  mixes  and  on 
the  wllllngnaea  of  feaale  eoldlere  tu  volunteer  for  participation 
In  contingency  alaalona.    Hie  collection  of  comparable  nondepioymbiilty 
data  on  aale  and  female  eoldlere  aeeigned  to  eupport  unite  will  continue. 

A  atudy  addreeelng  the  utllltatlon  of  support  unit  eoldlere  In 
technical  vs  tactical  rolaa  for  e  ecsnario  Involving  s  highly  fluid 
Kuropean  bsttlefleld  ahould  bs  inltlstad.    for  exaapls,  ths  technical 
alaelon  of  a  maintenance  unit  In  aucn  a  ecenarlo  night  ceoao  with  the 
ectual  etart  of  hoatlllttea  due  to  the  high  etate  of  mobility  required 
of  the  up  it i  tte  poor  phyelcel  contecte  between  the  unit  and  the  coabat 
brigade  being  tupported,  the  presence  of  hoetlle  forcee  well  back  of 
the  forward  edge  of  the*  battle  area  (FEBA),  and  the  coed  of  tho  coabat 
brigades  for  rep  I  sc  events.    Enlattag  war  gsass  do  not  reflect  plsyer 
p    .    ■•■  mi  t  fjMulbal  1  xe  mipport  iinltn  ur  uae  auppot t  utiilu  (or  rai  t  leal 
k. .     ,    *  y  alaitlnnu,  al  thoiin^  hi  lit  ur  leal  Htudipfi  nhow  aui'h  dei  interna  uu 
u.  if  ill*'  del  nulem  tv  be  not  uncommon.     Hod  if  i'-at  I  una  to  permit 

#  1,1'jum   iri.iHng  tu  the  une  of  support  lompany  per  Bonne  1   an  an 

^  .1   playi'i   option  would  he   required  before  oh  IhI  lng  war  gamer* 

/Mn   Inpu'    '     fhe  vrootutlon  of  this  laiitie. 

:<i-^ii  i  r  ed  1  nf  orm.it  lun  for   lJol  Icy  Maker  a* 

In  m. in,  Mtte<  ring  how  future*  war  a  will  ire  waged  are  nlw.iyu 
;,.  |i;itfl/it   lii  f « i  r  in  /i  r  l"n  or  gueaBOB  that   are  hopefully  edut  atrd 

"p.  [ulntiM  nrt  t  i  the  gender  mix  of  Army  units  are  among  thone 
■  ll.it'elv  wt  M    alfeit   rhe  re no ore en  available  to  n  rleld  r"in 
i,_  :  i.         Ji        fuiuioi  i/iiint   l-e  rond^  with  only  partial    Inform  at  Ion 
•  i    -Mimr  .if    Siitnre  w.ir\,  '<..iw  uv'll   tu* !  i!  !••  I  n   t.'i  illffeM'tn  :nent.il 
j  .,i  ,i  li-H  >if|ll   |'«< r  f  t.r  L-) ,  nw*\  Hie  p  va t  i  al 1 1 )  1 1  y  ot  toon  and  women  In 

■ii'j.r>il    ifiteg'iili  i   t..T    pnl  tntr-natt    t'llo  the  Ai,»v<     Nn  eKlnllnv, 
.  .1    i,  unit  ii  U'\'jv  n.».--»  »nv  I  f  |4 1 1  r    'i.  the   f  n  1 J  kw*  "g  ipieat  loan  : 

(!i     Will   wotuen   >  unf  t  mif   ft,  entlnt    at    pi  emu',    intun  :iu  hlghei 
',i,tf»i  t.|    fi'nale  m"  i  ill  h  are  re'pi'red   ti-  neive   In  nnpp-.r  f  unit1' 
ilnitllv    J  r 'i.j  i  *  1 1  'i  I  i  <  * »'   tl;i-ti     IrpJ.'v.ih  I  1  it  v  -hi  I  'Jill!  ngni*  *in 


I.  1 1  I  1 1  M  .■  I 


'i 


I  ;  I      i   in   .  I, ,1 1. I  I  ;i  1 1.  f  I  u    Ui.l    1  inl i*(  I  i  tn.it  I '  it   p  I  in  i  H    (ml  in  «• 

»        i-  |  1  -:i  In  l  \        y  I  r  }  |  1  i  M  I  I  ;i  I     f  I  |'J|  t  Hi  III     "I     lm  I  I  I  (I  M     (  h.H      1  'I    ,1  H<- 
t,    .(ml    .  .»■      M.i-,       ..livlii..      \Ur    l.impi.    I  li.ll     |iM  I  i'  I  fil  t  J  .1  I  tMVltll'Ht 
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(3)      in  tupport  unit  aoldlera  of  both  iikii  quickly  convert 
to  effective  Mghtere  on  their  own  defensive  piriMtiri,  an  aenbere 
of  unit  mic   *n  tiini,       cohbat  unit  raplscsaents  and  in  ad  hoc  coabst 
tuana  esaigmsu  to  apodal  coabat  aleslona?    Are  thare  difference  In 
cnU  raapact  net ween  male  and  feaale  eoldlere? 

U)    Can  female  off  learn  and  N'CO'a  effectively  load  other  wlee 
all-male  or  a^xad  gender  reaction  teama  (or  othar  ad  hoc  combat  taaoa) 
In  a<*rompl iahtng  tart  leal  slesione  on  a  battlefield/ 

Reeeerch-beeed  enawere  to  all  tha  abova  queetlone  will  have  to 
vail  until  adequate  number  a  of  femele  eoUlera  have  entered  the  Aray 
■nd  have  received  un-the-job  training  and  eaperience  lit  support  unite. 
Hu  amount  of  raaearch  eapheele  backed  with  unlimited  reeourcee  could 
have  provided  anawara  to  thaaa  quaatlona  by  1978* 

c *    ^Anned  Additional  AuelyesB  on  MAX  WAC  and  RBF  WAC  Data . 

The  praecrlbed  eubaleeion  data  of  thla  report  did  not  peralt  a 
number  of  in-depth  enelysee  of  tha  detn.    Croaa-var table  relet ionahlpa 
within  the  KEF  WAC  questionnaire  data  have  not  been  explored,  and 
eevera!  hypotheeee  relating  to  the  company  by  company  linkage  of  per- 
formance aaaauraa  and  queet ionnelre  raaponaaa  have  not  been  Investigated. 
Alao,  while  a  prellalnery  anelyelt  ahowed  a  relet ionehip  between  tha 
number  of  aoldlera  in  e  group  and  group  event  retlnge,  this  relatlonahlp 
differed  for  ell-male  and  aUed  groupe*    Although  thle  finding  could 
explain  important  performance  group  event  retlng  variance,  thare  wae  not 
eufficlent  tlae  to  aake  tha  additional  atetletlcel  check*  to  verify 
nonohan' n  relet ionehipe.     these  enelyeee,  end  othere,  will  be  reported 
in  foUuv-90  technlcel  reporta.    km  In  HRT  VAC,  the  lnter-reletlonahin 
aaong  queet Ionnelre  variable*  could  not  be  provided  in  tlae  for  the 
MAX  WAC  Management  report,  end  e  follow-on  technlcel  report  wee  proalcad. 
The  analynne  required  for  the  MAX  WAC  follow-on  technical  report  were 
noved  back  In  priority  to  permit  an  early  *E*  WAC  reporting  data, 
The  MAX  WAC  collateral  reaeerch  quest lonnelree  included  aeta  of  verieblea 
relating  to  differential  assignment  of  aala  and  female  eoldlere,  pet>r 
confidence  in  male  and  female  aoldlera  under  temVlcal  conditions, 
end  attiludea  relating  to  non-ti  idltionel  roles  for  woaen«  Technical 
reports  on  theee  toplce  will  be  initiated  t»iie  year. 
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Senator  Kknnkuv.  The  purpose  of  t he  research  was  to  assess  the 
impact  of  female  soldiers  on  the  capability  of  a  unit  to  Perform  its 
mission  under  extended  field  .ondjt.ons.  The  finding  are  as  fol; 
lows-  "The  presence  of  female  soldiers  on  Relorger  l!>77  did  not 
impair  the  performance  of  combat  support,  combat  service  support 
units  observed  when  the  unit  mission  was  defined  in  terms  ol  the 
Refonrer  1077  scenario."  ... 

I  am  just  wondering  whether  you  are  familiar  with  that  particu- 
lar study,  and  whether  you  find  that  these  arguments  that  are 
made  about  the  bonding  of  male  relationships  in  the  combat  arms 
is  of  such  importance  and  significance  that  they  cannot  be  violated, 
given  the  findings  of  this  kind  of  study.  .  ,  . 

Ms  Chaypa  1  think  the  study  is  remarkable  in  that  it  varied  the 
percentage  of  women  in  the  units  and  found  that  the  strength  o 
the  units  did  not  appreciably  vary.  I  think  that  is  a  very  important 
finding.  It  was  a  very  realistic  exercise.  .  . 

1  am  really  mystified  by  male  bonding.  1  think  it  is  bad  wciolagy. 
1  think  it  is  pop  sociology.  1  think  there  are  other  studies  tha 
reallv  demonstrate  otherwise  when  one  begins  to  look  at  what 
combat  eohesivenesa  is  all  about.  Berryman  s  studies  done  recently, 
and  studies  of  Vietnam  show  that  what  promote  cohesion  is  surviv- 
al that  laggard  performance  or  macho  performance  tend  to  detract 
from  unit  cohesion,  becuuse  it  threatens  survival 

I  think  one  enn  make  a  romantic  case,  as  has  been  made  by 
Tiller  and  others  that  Eliot  Cohen  cites,  but  1  find  this  is  pop.  It 
really  has  very  little  meaning  and  it  is  a  fig  leaf  for  discrimination. 

H  Senalor  Kknnkdv  Mr.  Cohen,  I  think  you  deserve  under  the  fair- 
ness doctrine  an  opportunity  to  respond  on  that. 

Mr  Cohkn.  Let  me  just  give  you  a  little  bit  of  background  on 
those  so  called  pop  sociologists  I  was  n  ferring  to.  The  first  one, 
Itrie  C.en  SLA  Marshall,  was  the  foremost  combat  historian  of 
ho^nVrican \'tZ  during  World  War  II.  His  book  "The  Armed 
Forces  Officer,"  is  distributed  to  every  officer  in  the  Armed  Forces. 
He  is  responsible  (or  many  of  the  policies  that  we  have  today,  down 
to  such  matters  as  the  size  and  organization  of  squad.,  He  was  by 
no  means  a  pop  sociologist.  vAwarA 

The  other  two  sociologists  whom  I  do  quote  are  Pro!.  Edward 
Sh  is  and  P.ol.  Morris  Janowitz  Prof.  Edward  Sh.ls  has  beer, 
widely  known  as  perhaps  the  most  prominent  sociologist  in  the 
United  States,  influential  in  a  number  of  .elds,  not  just  military 
sociology  Prof  Morris  .lanowitz  is  certainly  the  '•*^pn>nM^ 
military  sociologist  that  this  country  has.  His  book.  The  f  rofes- 
nional  Soldier.  '  is  and  always  has  been  a  classic 

1!  i  mighl  also  comment  on  the  Roforger  exercises,  there  are  a 
nutnbei  of  points  here.  One.  any  peacetime 

Senator  Kknnkdv.  Wei!,  those  sociologists,  what  do  they  exactly 
sav"  You  sav  thev  all  support  your  thesis  that  the  military  orgam- 
/.at ions  moke  conscious  use  of  masculinity,  make  appeols  to  it 

Mr.  Cohkn  Absolutely  ....  ... 

Senator  Kknnkdv  |conliuuing|  Indeed,  exaggeration.-  of  it  that 
„n  asionallv  strikes  us  as  tasteless  or  vulgar  hut  if  performs  m valu- 
able service  of  welding  groups  of  yoiinj!  men  info  units  ol  promi, 
ai»('ressive.  ;ind  iiunpetrnt  soldiers 
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Mr.  Cohkn  Yes;  !  refer  you  to  the  Shita  and  Janowitz  article, 
"Cohesion  and  J)isinteKration  in  the  Wehrmacht "  which  was  pub- 
lished in  1948  in  Public  Opinion  Quarterly.  It  explicitly  talks  about 
the  role  of  masculinity  and  also  the  impact  on  morale  of  the  sense 
of  concern  about  families  at  home. 

I  would  be  glad  to  send  you  a  copy  of  the  article.  It  is  widely  re- 
garded by  military  sociologists  as  a  landmark  piece  of  research  as, 
indeed,  it  is.  The  purpose  of  the  article  was  to  discover  why  the 
Wehrmacht  held  out  as  long  as  it  did  under  extraordinary  condi- 
tions, outnumbered,  completely  inferior  in  the  air,  in  equipment. 
What  they  found  was  that  this  ability  resulted  from  the  cohesive- 
ness  of  small  groups,  centering  on  what  they  termed  a  "hard  core" 
of  what  Ms.  Chayes  might  consider  excessively  macho  men.  In  this 
context,  I  find  such  pejorative  terms  ridiculous. 

If  I  might  comment  on  the  Reforger  exercises  

Senator  Kennfdy.  Just  before  we  go  to  that,  your  sense  is  that 
we  are  going  to  be  fighting  the  wars  of  the  future  the  way  we 
fought  them  in  the  past. 

Mr  Cohen.  I  think  World  War  II  and  the  1973  war  in  the  Middle 
Hast  are  very  good  predictors.  One  thing  that  is  interesting  is  the 
Israelis  did  take  some  female  casualties  at  the  very  beginning  of 
the  197:*  war  in  the  air  raids  on  Sinai  bases.  Women  were  not  at 
the  front  lines.  They  were  at  the  rear  bases. 

Men  reacted  in  an  extraordinary  fashion  to  the  site  of  decapitat- 
ed female  bodies.  No  Reforger  exercise,  no  peacetime  exercise  does 
that— and  thank  goodness.  The  reaction  was  such  that  the  men 
were  unable  to  participate  in  combat.  This  was  a  point  that  Gen. 
William  Westmoreland  made  in  some  of  his  testimony  several 
years  ago  on  the  impact  of  women  in  the  military. 

Senator  Hatch.  Your  time  is  up,  Senator. 

Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  I  have  a  chair- 
men s  meeting  I  am  going  to  have  to  go  to.  I  would  like  to  take  this 
opportunity  to  thank  you  for  coming  here,  both  of  you,  for  your 
presence  and  for  the  testimony  you  have  given  in  this  hearing.  I 
am  sure  it  will  t  •»  very  helpful  to  the  committee, 

I  have  some  questions  I  will  have  the  staff  give  to  each  of  you.  If 
you  would  kindly  respond  to  those,  I  would  appreciate  it. 

Senator  Hatch.  Thank  you,  Senator. 

Ms.  Chayes,  under  the  ERA  could  there  be  any  military  positions 
closed  or  restricted  to  women  as  a  clas:*? 

Ms  Chayks.  No;  the  tests  will  have  to  he  tests  of  capability.  Tests 
thai  are  strictly  gender  based  would  not  be  permissible. 

Senator  Hatch  Do  you  agree  with  that,  Mr.  Cohen? 

Mr.  (  ohkn  Yes. 

Senator  Hatch  In  l!)7f>,  in  Svhlesintfvr  v.  Ballard,  the  Supreme 
Court  upheld  a  Navy  policy  under  which  male  Navy  officers  were 
allowed  a  shorter  period  of  time  than  female  officers  in  which  to 
receive  a  promotion  or  face  discharge 

Would  military  policies  of  this  sort  be  allowed  'n  continue  under 
the  equal  rights  amendment7 

Ms  Chayks  I  think  where  you  are  dealing  with  affirmative 
action  issues,  where  the  policies  are  designed  to  correct  inequities 
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of  the  past,  just  as  in  nice  cases,  they  will  be  very  carefully  scruti- 
nized y  the  courts,  if,  indeed,  they  ever  get  to  the  courts. 

But  that  beyond  that,  there  will  not  be  an  absolute  prohibition.  I 
mean  there  is  a  lot  of  language  in  that  case  that  I  would  not  like  to 
see  repeated  in  another  case,  but  I  think  the  principle  is  correct 
Affirmative  action,  again,  where  it  is  carefully  crafted  and  caieful- 
ly  designed  to  correct  past  ineauities  should  be  allowed  as  it  has 
been  in  race  cases  under  the  14th  amendment  ... 

Senator  Hatch.  Would  it  be  fair  to  say,  then,  that  according  to 
your  interpretation  the  ERA  requires  equality  unless  women  have 
the  advantage? 

Ms.  Chayks.  No. 

Senator  Hatch.  It  would  not  be  fair  to  say  that.' 

Ms  Chaves.  No,  it  would  not  be  fair  to  say  that  In  my  view,  the 
correction  of  past  inequalities,  a  transitional  period  may  be  needed 
to  bring  the  class  that  has  faced  systematic  discrimination  to  equal- 
ity. 

Senator  Hatch  T  see.  Mr.  Cohen. 

Mr  CoHKN.  I  think  that  would  just  exacerbate  the  problems  that 
1  have  outlined. 
Senator  Hatch.  What  does  that  mean.' 

Mr.  Cohkn.  That  if  you  had  an  affirmative  action  policy  such  as 
Ms  ('haves  has  outlined,  you  would  have  even  further  difficulties,  I 
think,  particularly  resulting  from  the  disparate  impact  problem. 
We  would  see  further  reduction  of  physical  standards,  turther  in- 
troduction of  women  than  one  would  have  if  there  was  simply  a 
gender-neutral  standard  which  is  the  ultimate  objective.  Under 
ERA,  I  think  we  will  fudge  a  so-called  gender-neutral  standard 
even  more  than  we  might  otherwise.  .  . 

Senator  Hatch.  The  Commission  on  Civil  Rights  in  another 
analysis  of  the  equal  rights  amendment,  concluded  that  tollowing 
passage  of  the  ERA  there  will  be  a  particularly  strong  need  for  at- 
firmative  action  programs  in  the  uniformed  services. 

Would  affirmative  action  programs  which  are  designed  to  pro- 
vide preferences  to  members  of  one  sex  or  another  be  consistent 
with  the  explicit  direction  of  the  equal  rights  amendment.' 

Ms  Chayxs  I  think  you  really  have  to  look  at  specific  tacts. 
What  is  interesting  about  Schlesingor  v.  Rallard  is  that  the  reason 
fo,  longer  promotion  time  for  women  was  the  broad  exclusions, 
those  designated  as  i  ombat  positions.  Therefore,  as  I  had  said 
before  this  affected  women's  careers  adversely. 

So  where  we  are  dealing  with  prior  discrimination  and  exclu- 
sion*, affirmative  action  may  be  required,  Where  the  situation^ has 
nnt  involved  discrimination,  preferences  will  not  be  allowed,  ftuch 
,M,.!r rences  would  not  pass  ar  y  constitutional  test  thai  I    an  con- 

'Td,  not  sco  anv  problem  wit  l  affirmative  action.  We  have  dealt. 

I  think  vcrv  nicely  with  these  problems  m  the  title  VII  experience. 

;md  also  undei  the  etpial  protection  cln.se  It  does  takes  a  long 

time  ,md  it  is  very  much  case  by  case 
Sena  or  II  \n  n  Mr  Cohen'.'  ,      ,  ,        (,   ,  t 

Mr  Cohkn   Let  mo  explain  one  of  (he  kinds  ol  problems  that  I 

H.jnk  wo  could  find  ourselves  in.  If  wo  use  the  physical  strength 

,,  uid.u-.f  wo  have  now.  it  is  quite  clear,  as  Senator  Packwond.  in 
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his  testimony  pointful  out,  that  we  would  probably  have  very  few 
women  going  into,  say,  the  infantry  in  the  U.S.  Army.  Maybe  the 
infantry  would  be  as  low  as  5  or  10  percent  female. 

Well,  that  is  all  very  well.  The  problem  is  that  promotion  in  the 
nnlitary,  particularly  at  the  higher  ranks  of  general  and  so  on,  is 
strongly  determined  by  ones  previous  branch  and  the  combat 
branches,  infantry,  armor,  artillery— the  areas  from  which  women 
on  the  basis  of  neutral  tests  would  probably  be  largely  excluded— 
are  the  branches  that  get  the  greatest  number  of  promotions. 

How  is  one  going  to  deal  with  that?  It  seems  to  me  we  would  be 
likely  to  have  affirmative  action  programs  which  would  try  to  com- 
pensate for  that,  and  thereby  completely  disrupt  the  ethos  of  the 
Armed  Forces  with  regard  to  promotion. 

Senator  Hatch.  Ms.  Chayes? 

Ms.  Chayes.  I  think,  in  a  way,  we  are  blessed  by  the  fact  that  we 
are  in  a  high  technology  military  at  this  point,  that,  in  fact,  the 
requirements  are  changing  and  the  kinds  of  skills  that  are  required 
are  not  just  those  of  brute  strength,  but  intelligence,  capability, 
technical  background,  all  of  those  things  are  going  to  count  for  a 
great  deal.  So  therefore,  I  do  not  see  a  major  problem  of  inequality 
once  the  artificial  combat  restrictions  are  removed.  Now,  I  think 
one  always  has  to  be  alert  to  the  fact  that  affirmative  action  not 
become  a  quota  system.  I  think  that  is  always  a  problem.  I  see 
nothing  in  the  ERA  and  nothing  in  the  interpretation  that  we  have 
suggested  that  you  have  heard  before  you  previously  that  would 
lead  to  that  kind  of  result  such  as  Eliot  Cohen  describes. 

Senator  Hatch.  I  do  not  want  to  belabor  the  point,  but  let  me 
read  a  quote  from  the  California  Commission  on  the  equal  rights 
amendment:  "For  purposes  of  this  commentary,  it  has  been  as- 
sumed that  neither  benign  nor  compensatory  aid  will  be  allowable 
under  the  absolute  interpretation  of  the  ERA  since  such  programs 
discriminate  against  men  solely  on  the  basis  of  their  sex.  Do  you 
disagree  with  that  statement  of  the  California  Commission? 

Ms.  Chayes.  It  is  out  of  context  I  do  not  understand  it. 

Senator  Hatch.  They  are  saying  that  preferential  treatment 
such  as  affirmative  action  will  not  be  allowed  under  the  equal 
rights  amendment  since  such  programs  discriminate  against  men 
solely  on  the  basis  of  their  sex. 

Ms.  Chayks.  That  is  a  very  confusing  statement  as  you  have  read 
it  If  you  arc  talking  about  straight  preferential  treatment  by  sex, 
that  is  correct.  If  you  are  talking  about  the  kind  of  treatment  that 
compensates  for  past  discrimination  and  that  can  be  very  clearly 
shown  to  he  that  and  has  to  he  subject  to  very  careful  scrutiny,  I 
think  that  is  allowable. 

Senator  Hatc  h.  Let  me  ask  you  this.  Prof  Paul  Freund,  who,  of 
course,  is  one  of  the  great  modern  scholars  of  constitutional  law, 
stated  that,  under  the  equal  rights  amendment,  "Women  must  be 
arlm  tted  to  We.^  t  Point",  and  presumably  the  other  military  acade- 
mies,  on  a  parity  with  men." 

Do  you  agree  with  this  observation?  Will  the  admissions  policies 
at  the  military  academies  be  affected  by  the  equal  rights  amend- 
ment'1 
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Ms  Chayks.  Of  course,  that  issue  became  moot  in  that  the  mili- 
tary academies,  in  fact,  admitted  women  without  the  passage  of  the 
ERA 

Senator  Hatch.  Nobody  objects  to  that,  but  that  is  not  my  point. 

Ms.  Chayes.  Well,  if  he  meant  by  parity  that  it  would  have  to  be 
m-m,  the  answer  is  clearly  no  But  if  he  meant  by  parity  that 
DeoDle  men  and  women,  would  have  to  be  looked  at  with  regard  to 
their  Qualifications  and  that  there  would  be  no  bias  in  the  admis- 
sions based  upon  the  realistic  qualifications  for  officers  in  each  of 
the  three  services,  that  kind  of  parity,  I  think,  already  exists. 

Senator  Hatch.  Professor  Cohen? 

Mr  Cohen.  I  disagree  for  the  reasons  that  I  have  discussed 
before.  I  think  there  will  be  inevitably  political  pressure  to  drive 
admissions  ratios  closer  to  parity.  Again,  I  would  point  out  that 
West  Point  provides  a  disproportionate  number  of  combat  arms  ot- 
ficers,  which  makes  this  a  particularly  sensitive  point. 

Senator  Hatch.  Senator  Kennedy? 

Senator  Kennedy.  Ms.  Chayes,  I  we  come  your  responses  on  a 
number  of  these  issues,  especially  on  the  question  of  the  attirma- 
tive  action,  because  that  issue  has  been  made  a  red  herring,  and  1 
think  your  responses  have  been  very  helpful.  , 
Let  rSe  ask  you  this  question.  Do  you  find  that  just  as  a  general 
matter  those  that  are  opposed  to  establishing  an  objective  criteria 
of  qualification  for  the  various  military  entities  sort  of  rely  on  old 
stereotypes  with  regard  to  women  in  the  Armed  Forces.' 

I  do  not  want  to  be  unfair  to  the  professor,  but  it  seems  to  me 
that  the  kinds  of  comments  that  you  hear  as  reflecting  upon 
women  and  their  performance  in  the  military  seem  to  me  to  have  a 
ring  to  them  as  to  being  the  kind  of  reasons  that  women  would  be 
kept  out  of  the  board  rooms  of  major  corporations  or  kept  out  of 
the  universities.  _  ,  . 

Do  you  find  it  may  be  that  the  military  may  be  one  of  the  last 
vestiges  of  this  kind  of  stereotype  or  not,  as  someone  who  has  fol- 
lowed this  issue  for  a  number  of  years? 

Ms  Chayes.  Absolutely.  What  is  so  curious  is  that  when  there 
have  been  certain  requirements  in  the  military  or  in  other  profes- 
sions, firefighting  and  the  police,  for  example  on  the  civilian  side 
and  when  those  qualifications  have  been  challenged  and  subjected 
to  rigorous  tests  by  the  Court,  they  have  often  disappeared  or  been 
altered.  That  is  cited  as  evidence  that  the  standards  are  being  low- 
ered In  fact,  that  is  not  the  case.  With  the  ppl.ce,  with  firefighters, 
the  standards  are  being  made  really  specific  to  the  job.  In  those 
professions,  for  example,  it  was  found  that  incoming  recruits  could 
meet  the  standards  but  the  people  performing  the  jobs  very  often 
could  not.  yet  they  were  performing  the  job.  So  the  standards  must 
not  have  been  job  related. 

Now.  I  am  not  for  lowering  standards.  .1  am  strongly  for  estab- 
lishing standards  that  are  needed  for  the  job  Where  the  job  needs 
strength-  if  it  really  requires  lifting  100  pounds,  nobody  who  cannot 
lift  100  pounds  should  be  admitted  to  that  specialty.  But  let  us  vali- 
date those  requirements.  ...  . 

Mr  Cohen.  Senator,  if  I  may  hove  the  opportunity,  1  did  not  in 
anv  wav  suggest  that  women  cannot  perform  well  in  other  kinds  ot 
organizations.  In  fact,  in  my  testimony.  I  believe  three  times  I  ex- 
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plicitly  say  that  women  perform  perfectly  well  in  the  board  rooms, 
in  educational  institutions,  and  governmental  bureaucracies. 

My  argument  is  on  the  basis  of  uniqueness  of  military  institu- 
tions. I  know  as  a  constituent  of  yours  how  strong  a  supporter  you 
are  of  the  State  of  Israel  which,  after  all,  has  had  a  female  Prime 
Minister,  unlike  this  country  which  has  not  yet  had  a  female  Presi- 
dent. 

And  yet  surely  I  would  doubt  that  you  would  think  that  the  Is- 
raeli combat  exclusion  policy  is  simply  based  on  old  male  stereo- 
types. It  is  a  country  which  is  on  the  very  margin  of  survival,  as 
you  have  so  eloquently  pointed  out  a  number  of  times,  and  yet  they 
refrain  from  these  kinds  of  policies. 

Senator  Kennedy.  Well,  I  dare  say  I  think  religion  has  got  some- 
thing to  do  with  it,  Professor,  do  you  not? 

Mr.  Cohen.  Not  really  because  the  

Senator  Kennedy.  You  do  not? 

Mr.  Cohen.  No.  The  initial  decision  to  pull  women  out  of  combat 
units  was  made  by  Prime  Minister  Ben-Gurion,  who  was  not  per- 
sonally a  religious  man.  The  way  that  religious  factors  have  operat- 
ed is  through  loosening  of  what  is,  in  effect,  a  conscientious- 
objection  clause,  but  that  has  nothing  to  do  with  the  bulk  of  the 
military. 

As  I  am  sure  you  know,  the  dominant  ideology  of  the  State  of 
Israel,  particularly  at  the  very  beginning  but  now  as  well,  has 
quite  different  roots  from  those  of  religion.  In  fact,  it  has  roots  in 
late  19th-century  socialism. 

The  religious  factor  plays  no  role  whatsoever.  Jewish  law  does 
not  prohibit  the  use  of  women  in  combat.  I  have  had  the  privilege 
of  speaking  to  a  number  of  Israeli  generals  and  officers  and  sol- 
diers, many  of  whom  are  quite  secular,  many  of  whom,  in  fact,  are 
antirdigious,  and  without  exception,  they  have  been  extremely 
critical  of  Americ  an  military  policies  involving  use  of  women 

Senator  Kennedy.  Well,  rather  than  debating  that  particular 
issue,  my  understanding,  and  I  have  talked  to  jme  generals  as 
well  and  have  had  the  opportunity  to  visit  Israel  a  number  of 
times,  my  information  is  contrary  to  yours,  but  rather  than  getting 
into  that,  and  I  do  believe  having  followed  that  issue  for  some  time 
that  the  basis  for  it  has  strong  religious  implications,  but  I  will  go 
to  Ms.  Chayes  if  she  wants  to  add  anything  to  that  particular 
question. 

Ms  Chayes.  Only  that  the  treatment  of  women  in  the  military 
and  the  attitudes  toward  them  is  not  based  on  performance.  I  agree 
with  you,  Senator  Kennedy.  The  underlying  reason  is  religious  atti- 
tudes, and  that  has  become  stronger  with  the  more  t^cent  immi- 
gration si  ice  11)48. 

Senator  Kennedy.  That  is  my  understanding. 

Ms.  Chayes,  as  someone  who  has  followed  this  issue  over  a  period 
of  years,  do  you,  in  your  own  reading,  remember  arguments  that 
were  made  about  this  bonding  concept  when  there  vere  segregated 
military  forces.  Weren't  there  those  that  argued  that  we  would  not 
be  able  to  have  the  kind  of  esprit  de  corps  if  we  had  integrated 
units? 

It  sepms  to  me  that  argument  was  made  during  that  period  of 
time  aad  certainly  is  without  support,  given  the  performance  of 
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various  integrated  combat  troops  in  battles  in  Korea,  Vietnam,  or 
in  other  parts  of  the  world.  I  am  just  wondering  whether  there  is 
anything  you  want  to  say  about  that. 

Ms  Chayes.  Well,  the  arguments  were  made  very  strongly  with 
respect  to  blacks  to  the  point  where  we  went  all  the  way  through 
World  War  II  with  segregated  Armed  Forces.  As  you  recall,  on  in- 
tegration, it  was  not  until  after  the  war  that  the  full  integration 
took  place,  and  thereafter  the  issue  vanished. 

1  want  to  go  back  to  my  statement  on  pop  sociology,  because,  al- 
though Eliot  Cohen  can  quote  "Shils,"  that  study  really  is  quite  a 
different  purpose.  That  study  did  not  deal  with  the  issue  of  women, 
and  I  think  there  the  use  of  the  word  "masculinity  is  probably  a 
surrogate  for  a  lot  of  other  characteristics.  The  study  did  not  juxta- 
pose masculinity  and  femininity.  I  think  findings  couched  in  terms 
of  "keeping  the  home  fires  burning"  can  be  analyzed  and  correctly 
interpreted  to  mean  that  the  soldier  is  fighting  to  preserve  the 
safety  of  immediate  family  members— parents,  and  wives,  and  chil- 
dren In  fact,  those  tugs' often  have  both  a  positive  and  a  negative 
effect  on  fighting  ability.  It  is  a  very  subtle  kind  of  issue. 

I  think  that  to  cite  those  studies  that  talk  about  the  endurance  of 
the  Wehrmacht  as  an  argument  to  exclude  women  is  really  a  dis- 
tortion of  their  findings.  The  only  kind  of  studies  that  really  zero 
in  on  women  "ruining"  the  foxhole— like  the  male  locker  room— 
those  studies  are,  in  fact,  pop  sociology. 

Senator  Kennedy.  Do  you  think  that  women  are  as  well  it  nut 
more  motivated  in  terms  of  protection  of  home  or  family  or  are 
they  less  desirous  of  holding  or  cherishing  those  values? 

Ms.  Chayes.  I  would  not  want  to  meet  up  with  a  temale  grizzly 
bear  with  the  young  around.  [Laughter.] 
Mr.  Cohen.  I  am  in  favor  of  drafting  grizzly  bears,  Senator. 
Senator  Hatch.  You  had  a  comment  you  wanted  to  make. 
Mr  Cohen.  Yes,  there  are  a  number  of  points.  One,  I  think  Ms. 
Chayes  has  changed  her  ground  from  saying  that  somebody  was 
pop  sociologist  to  saying  that  their  arguments  do  not  meet  her 
standards  of  evidence  in  this  case. 

If  you  do  read  the  article-I  do  not  know  whether  Ms.  Chayes 
has  or  not,  but  if  you  do  read  the  article  carefully,  and  as  I  said,  I 
would  be  glad  to  supply  you  with  copies  of  it,  it  does  r  fer  to  specif- 
ically masculine  characteristics.  In  fact,  there  is  even  a  discussion 
of  homoeroticism.  #  , 

There  is  a  similar  discussion  in  Glenn  drays  book  the  War- 
riors," which  is  also  a  very  fine  piece  of  sociological  analysis. 

If  I  mifcht  also  comment  on  the  issue  of  integration.  During 
World  War  II,  black  men  served  in  combat  in  segregated  units,  but 
the  two  issues  arc  quite  different.  It  was  not  a  question  of  segrega- 
tion on  the  basis  of  who  would  go  into  combat,  who  would  not.  And, 
in  lati.  integrated  units  turned  out  to  perform  better  than  segre- 

K' In  a'Son.  we  have  had  a  history  of  integrated  units  in  the 
American  military  As  vou  know,  most  segrution  dates  back  to  the 
iate  Hth  century' not  before.  This  is  quite  different  from  the  expe- 
rience with  women  in  the  military  We  have  a  much  longer  history 
which  goes  basically  to  support  my  point. 
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Senator  Hatch.  Ms.  Chayes,  Professor  Emerson  of  the  Yale  Law 
School  has  said  that  following  ratification  of  the  equal  rights 
amendment,  "distinctions  between  single  and  married  women  in 
the  military  who  become  pregnant  will  be  permissible  only  if  the 
same  distinction  is  drawn  between  single  and  married  men  who 
father  children    Do  you  agree  with  that  observation? 

Ms,  Chayes.  That  is  not  a  statement  as  such  that  I  would  sun- 
port.  v 

Senator  Hatch.  OK.  Mr.  Cohen  

Ms.  Chayes  If  I  may  elaborate  on  it,  I  think  if  we  start  from  the 
premise  of  gender  neutrality,  the  problems  are  ones  of  physical  dis- 
ability that  would  affect  performance,  just  the  same  as  we  are  talk- 
ing about  capabilities  that  affect  performance. 

Any  pregnancy  may  affect  performance  in  certain  areas  during 
certain  periods  of  the  pregnancy  and  not  in  others.  Therefore  1 
think  pregnancy  will  be  looked  at  as  it  substantially  is  now  looked 
at,  as  a  disability.  It  will  be  essentially  related  to  the  requirement^ 
of  the  job,  whether  in  wartime  or  peacetime. 

I  think  that  it  is  rather  a  bold  statement  the  way  Professor  Em- 
erson has  made  it,  and  J  would  not  do  it  that  way. 

Senator  Hatch.  But  you  say  you  would  not  do  it  that  way. 

Ms.  Chayes.  No. 

Senator  Hatch.  You  could  not  support  that  statement,  but  what 
would  be  likely  to  happen  if  the  equal  rights  amendment  is  rati- 
fied? 

The  issue  is  not  pregnancy  in  this  case  The  issue  is  the  distinc- 
tions between  people  who  are  pregnant  and  married  and  pregnant 
people  who  are  single. 

Ms.  Chayes.  But  t!iese  are  really  different  issues.  The  issue  of 
pregnancy  before  birth  is  an  issue  of  physical  capability.  The  issue 
of  child  care,  as  I  tried  to  describe  before,  is  an  issue  of  hardship 
Obviously  men  do  not  get  pregnant.  They  do  not  have  that  prok 
lorn,  but  they  have  other  problems  of  incapacity,  and  you  deal  with 
those  across  the  board.  With  respect  to  the  issue  of  child  care,  the 
military  service  must  deal  with  a  parent  responsible  for  the  child, 
without  regar  1  for  gender  or  marital  status  and  let  the  chips  fall 
where  they  may. 

Senator  Hatch.  Mr.  Cohen,  you  had  a  comment? 

Mr  Cohen.  I  know  you  do  not  wa  t  to  discuss  the  pregnancy 
issui'  t<  o  much,  but  if  I  can  make  this  point.  In  the  study  which, 
Ms.  Chayes  quotes,  Col.  Frank  Part  low  s  study  of  women  in  the 
military,  he  makes  a  very  interesting  point  which  is  that  pregnan- 
cy should  probably  be  treated  by  the  military  us  a  self-inflicted  dis- 
ability, like  such  matters  as  sunburn  A  soldier  who  lets  himself 
get  sunburned  to  such  an  extent  ihat  he  is  not  available  for  duty  is 
liable  ro  disciplinary  action. 

Tha  suggests  to  me  that  pregnancy  will  not  or  could  not  be 
viewi'U  as  simply  a  status  like  parenthood.  It  is  something  that 
comes  about  as  a  result  of  some  sort  of  conscious  decision  and 
would,  if  ERA  wen  passed,  be  treated  as  a  self  inflicted  disability. 

Senator  Hatch  Professor  Cohen,  how  do  you  reconcile  the  fol- 
lowing (acts.  Public  opinion  polls  demonstrate  consistently  that  the 
vast  majority  of  the  American  people  do  not  want  to  see  women 
eligible  for  combat 
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Yet  public  opinion  |m>!1h  also  suggest  that  a  majority  of  the  Amer- 
ican%plewaPnt  to  see  the  ERA  *^ffi&AJ^™ 
elude  that  most  of  the  supporters  of  the  ERA  < do  not  expect 

Ul  AtakiSSSTtf they  favor  it  favor  it  as  a  symbolic  gesture 
ralheMhaSrlS  of  what  practical  consequences  it  would 
have 

Senator  Hatch.  Go  ahead,  Ms.  Chayes. 

MsChayes  I  would  like  to  respond  to  that,  because  1  think  the 
most  recent^olls  about  combat  roles  for  women  are  very  interest- 
ZT\ inTt  reeard  and  do  not  support  some  of  the  ear  her  polls. 
Tha do* >  noTSan there  has  been  a  major  shift  n  opinion  nece* 
sarUy bSt  that  there  is  some  confusion  as  to  what  the  meaning  of 

thInai982  the  National  Opinion  Research  Center  had  a  poll  and 
there  they  were  a^ked  a  number  of  questions.  People  were  asked  a 
numbe  ^f  questions  about  particular  specialties  there  was  virtu- 
alTTnanimous  support  for  some  military  specialties  I  would  say, 
more  or  TeS  stereotypical  kinds  of  positions  tut,  also  support  for  a 
wide  ranee  of  nontraditional  positions.  . 

NuSSfin  combat  got  93.5  percent,  support  and 
for  women  did  also.  A  greater  proportion  of  the  Armed  forces  got 
91  percent  support,  and  military  truck  mechanics,  as  it  was  put, 
lliK? nercent  support.  So  you  were  moving  to  npntraditonal. 
^hen  v^Tot  to TaTcombat  roles,  there  seemed  to  be  a  major,  y 
support  though  it  was  slimmer  than  the  overwhelming  majority 

thJet  pilots,  jet  fighter  pilots,  what  was  described  as  mis- 

sile gun  neT  in  the  Onitel  States  which  I  take  tt  to  mean  the 

ICBM  force   .  .       ^.    ,  „., 

Senator  Hatch.  Who  did  thif  particular  poll.' 

M  "  Chayw.  Th.s  is  a  National  Opinion  Centor.  « "d 

that  is  the  University  of  Chicago  and  that  .s  done  in  1982.  which  is 

W~  haeie.^NBC/Associated  Press  poll 
i  l.?lv  \<m  It  asks  "Should  women  be  allowed  to  hold  combat 
"lbs  in  the muitary^  Should.  M  percent;  should  not.  57  percent; 

n0MsUCHAY^rT think  wh  .  you  have  that  grossly  stated  in  terms 
of^omba o?  noncombat.  you"  are  going  to  get  tnat  kind  of  a  re- 
Im  e  When  you  begin  to  break  it  down  to  specific  jobs.  I  th  nk 
vo  find  .  lot  niore  precise  thinking  about  .t  even  among  the 
n  bin  It  is  very  interesting  to  me  that  nobody  is  worried  about 
nurses  in  combat  Nobody  is  worried  that  these  are  primarily 
women  exposed  to  hostile  lire  and they  die  or ^they ^become  POWs. 
Th  .1  1ms  hannenod  by  the  hundreds  in  World  War  II 

When  volT*' 'to  less  stereotypical  jobs,  there  »  "FffiEta 
hot  stiH  majority  support.  1  mean,  jet  pilots,  for  example.  There  is 
n   hi     more  s  m  'vpically  male  that  you  could  think  of.  Howey 
S ^h?SSSiS  suppSS  for  women  in  combat  seems  to  erode  ,1 
there  is  only  a  tfross  statement 
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My  own  view  is  that  [>eople,  when  they  are  really  pushed,  will 
recognize  that  everybody  is  going  to  be  in  combat  in  the  sense  of 
being  exposed  to  fire.  Stereotypes  will  break  down  as  the  under- 
standing of  what  is  involved  is  increased. 

Senator  Hatch.  Let  me  ask  you  two  for  a  favor.  I  have  a  number 
of  questions  that  I  think  are  crucial,  but  I  am  supposed  to  be  at  a 
chairman's  meeting,  and  Senator  Baker  has  just  asked  me  to  come 
to  his  office.  It  is  12:15  and  I  am  sure  you  would  like  to  have  lunch. 
Is  it  convenient  for  you  to  return  here  at  2?  I  would  like  to  just 
finish  this  up.  I  think  this  is  a  very  important  hearing,  and  both  of 
you  havr  helped  us  to  better  understand  this  issue. 

Let  us  recess  until  2.  We  will  meet  again  in  this  room.  I  apolo- 
gize I  could  not  finish  right  now  but  it  is  important  that  I  get  to 
the  chairman's  meeting.  Thank  you  for  accommodating  me.  I  ap- 
preciate it. 

We  will  recess  until  2. 

[Whereupon  a  luncheon  recess  was  taken.] 

Senator  Hatch.  I  want  to  thank  bot  h  of  you  for  being  willing  to 
come  back  this  afternoon.  It  has  really  helped  me  out.  I  know,  Ms. 
( 'hayes,  you  have  to  leave  about  3:80. 

Ms.  Chayes.  I  have  to  leave  about  2.45  to  make  a  3:30  plane. 
Anyway,  you  are  all  alone.  You  have  at  us  with  no  constraints,  no 
supporters  of  ERA.  So  I  am  all  yours  until  I  must  leave. 

Senator  Hatch.  Well,  that  is  a  unique  position  to  be  in.  [Laugh- 
ter. | 

Ms.  Chayes,  under  the  ERA,  could  there  be  any  distinctions 
whatsoever  between  men  and  women  in  the  enlistment  policies  of 
the  military  in  such  areas  as  minimum  age? 

Ms.  Chayes.  Would  there  be  any  difference  in  minimum  age? 

Senator  Hatch.  Could  there  be  under  the  ERA? 

Ms.  Chayks.  No. 

Senator  Hatch.  Could  there  be  any  differences  relating  to  such 
matters  as  in  parental  consent  or  educational  credentials? 

Ms.  Chayks.  I  would  think  not,  no  gender-based  differences. 

Senator  Hatch.  Could  there  be  any  distinctions  whatsoever  be- 
tween men  and  women  in  mental  or  physical  aptitude  scores? 

Ms.  Chayes.  No.  Aptitude  scores  and  mental  ability  are  screens 
for  performance  and  not  for  sex  quotas.  Cutoff  screen^  will  have  to 
be  justified  if  they  had  a  discriminatory  impact 

Senator  Hatch.  So  both  men  and  women  have  to  meet  those 
cutoff  screens? 

Ms.  Chayss.  They  both  will  have  to  meet  the  cutoffs. 

Senator  Hatch.  Would  physical  standards  have  to  be  identical 
for  men  and  women  under  the  ERA? 

Ms.  Chayks.  I  think  you  probably  have  screening  physical  stand- 
ards that  everybody  will  have  to  pass,  and  then  you  will  have  spe 
cialty  standards  that  will  b;»  higher  for  certain  specialties.  So  my 
guess  is,  you  know,  there  are  different  ways  to  do  this. 

Senator  Hatch.  Would  these  specialty  standards  be  identical  for 
men  and  women? 

Ms.  Chayks.  Specialty  standards  would  be  standards  that  bar 
people,  and  therefore,  men  and  women  might  enter  at  a  different 
rate,  but  the  standards  would  not  be  based  on  gender.  For  example, 
if  the  job  requires  bein;  able  to  lug  something  300  pounds,  anybody 
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who  can  do  thut  «<*ts  into  the  specialty.  ^>odywho  can.not  does 

not  If  it  has  a  disparate  impact,  the  chips  will  fall  where  they  may 

if  it  is  really  a  justified  standard. 
Senator  Hatch.  Do  you  agree  with  thatr  , 
Mr  Cohen.  I  agree  with  that.  I  would  like  to  emphasize  again 

the  enormous  difference  in  this  as  in  so  many  other  respects  that 

the  equal  rights  amendment  would  make.  For  example,  the  mili- 
Sry3il  now  has  been  able  to  take  only  women  who  are  h.gh 

school  graduates.  They  had  a  lower  educational  standard  for  men. 

That  policy  would  have  to  go  by  the  board.  . 

NoW  remember  that  a  lot  of  the  figures  that  have  been  quoted  to 
you  ha've  been  on  the  performance  of  women  in  the  AH-^nteer 
Force  which  are  unrepresentative  because  the  military  has  been 
able  to  apply  different  standards  for  selection  of  women  than  me£ 
n  addition,  this  would  involve  getting  rid  of  different  standards 
in  such  things  as  the  physical  readiness  test  Fortnstance,  the  min- 
imum number  of  pushups  that  a  man  has  to  be  able  to  do  is  4U. 
The  minimum  number  of  pushups  that  a  woman  has  to  do  is  sorne- 
thing  on  the  order  of  18  or  so.  This  would  have  to  be  changed. 
These  would  have  to  be  uniform  standards  all  the  way  across  the 

^lUs  quite  conceivable  to  me  that  if  we  maintain  the  current 
standards  you  might  actually  have,  in  some  cases,  fewer  women  in 

^Se^iorTlATCH.  Do  you  agree  with  that,  Ms.  Chayes?  ] 
Ms.  Chayes.  Interestingly,  I  would  ask  whether  40  pushups  or  60 

pushups  are  required  to  do  most  of  the  jobs. 
Senator  Hatch.  Assuming  they  are 

Ms.  Chayes.  Assuming  they  are,  let  the  chips  fall  where  they 

"Senator  Hatch.  Would  the  policies  and  principles  of  such  legisla- 
tion as  title  VII  o;-the  Equal  Pay  Act  be  applicable  in  their  entire- 

ctrWh^  I  -an,  there  are 

^SoVTatch"  Well,  would  there  be  bona  fide  occupational 
qualification  exceptions  applicable  to  employment  by  women  in  the 

Ms"  Chayes.  I  do  not  see  any  constitutional  basis  for  a  BFOQ.  I 
do  think,  however,  that  there  are  physical  characteristics  of  women 
that  might  come  fairly  close  to  that  concept  and  where  you  are 
loa  inT  w  thThyHical  characteristics  which  might  affect  privacy 
issues  fur  example.  1  can  see  that  a  compelling  State  in  erest 
standard  might  L  applied  But  I  do  not  see  that  you^port  in  o 
the  ERA  all  of  the  judicial  gloss  on  title  VII  of  the  Equal  Pay  Act 
any  more  than  you  have  imported  that  into  the  14th  amendment. 

7  mean,  there  is  a  certain  judicial  reciprocahon  as  these  doc- 
trines develop,  hut  I  do  not  see  that  operating  as  a  constitutional 
matter. 

Senator  Hatch  Do  you  agree.' 

Mr.  Cohen  I  think  ERA  means  what  it  says.  There  can  be  no 
distinctions  based  on  gender,  period. 
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Senator  Hatch  Would  military  recruitment  policies  such  as  the 
RQTC  process  be  required  to  adopt  similar  policies  for  both  men 
and  women? 

Ms.  Chayks.  I  think  the  ROTC  is  a  form  of  screening  just  as  en- 
listment and  the  aptitude  and  capability  testing  is  just  at  a  more 
sophisticated  and  intense  level  because  you  are  dealing  with  officer 
candidates.  But,  the  same  principles  would  apply  to  ROTC  as  to  en- 
listment in  the  service. 

Senator  Hatch.  So  they  should  apply  identical  policies  to  men 
and  women? 

Ms.  Chayks.  Again,  I  think  the  position  I  am  trying  to  make, 
Senator,  is  that  standards  are  adopted  that  are  relevant  to  the  job 
assignment  and  the  job  level,  and  that  both  men  and  women  have 
to  meet  those  standards.  The  standards  are  not  going  to  be  lower- 
edfor  women,  and  they  are  not  going  to  be  permitted  to  be  artificial 
to  exclude  women. 

Senator  Hatch.  The  only  question  I  am  asking  is,  will  the  stand- 
ards be  identical? 

Ms.  (  'HAYKS.  There  is  only  one  standard  is  what  I  am  saying. 
There  is  a  standard  that  is  job  related.  There  are  not  standards. 

Senator  Hatch.  So  it  would  be  equally  applicable  to  men  and 
women.  That  is  all  I  am  asking. 

Ms.  Chayks.  Absolutely. 

Mr  Cohkn.  Senator,  if  I  may  just  add,  standards  would  be  ide.rti- 
-al,  but  given  some  of  the  prior  testimony,  I  think  it  is  important 
to  point  out  thiit  given  that  a  number  of  the  supporters  of  the  ERA 
have  endorsed  affirmative  action  in  the  military,  it  is  conceivable 
that  those  rules  might  again  be  fiddled  with  in  the  interest  of  af- 
firmative action. 

Senator  Hatc  h.  Would  you  expect  the  military  academies  to  be 
under  the  same  obligation  to  follow  affirmative  action  principles? 
Mr.  Cohkn.  I  would  think  so. 

Ms.  Chayks.  I  think  that  really  represents  a  misunderstanding  of 
wh.'it  affirmative  action  is.  I  think  that  we  have  seen  enough  in  the 
case  law  that  quotas  are  themselves  very  suspect.  Where  you  are 
dealing  with  compensatory  measures,  I  think  affirmative  action 
comes  into  play. 

In  my  view,  I  think  this  is  something  that  would  need  authorita- 
tive disposition.  I  do  not  see  compensatory  admissions  as  a  way  of 
compensating  for  low  numbers  of  military  women  in  the  past. 

So  that  you  say:  'Well,  now  you  are  going  to  have  75  percent 
women  in  the  service  academies  because  we  kept  the  number  so 
low."  I  think  nobody  is  proposing  that.  That  is  a  ridiculous  reading 
of  KKA 

Senator  Hatch  When  you  talk  ubout  "authoritative  disposition/' 
are  you  talking  ahout  the  court  making  those  determinations?  Who 
makes  them? 

Ms.  Chayks  I  think  I  can  say  from  my  reading  of  the  title  VII 
cases  that  the  issue  is  so  unlikely  to  arise  in  that  way  that  you  do 
not  have  to  worry  ahout  it, 

Senator  Hat<  u  How  do  you  distinguish  between  a  compensatory 
or  ;i  preferential  admission?  You  have  been  talking  about  the  two. 
How  do  you  distinguish  between  them? 
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Mh  ('iiaykh  1  think  preferences  for  a  previously  discriminated 
against  or  protected  class,  as  they  call  it  under  title  VII.  has  to  be 
justified  as  representing  remedial  relief  in  a  specific  situation  ol 
proven  discrimination.  Most  often  this  is  done  not  by  court  decision 
but  by  consent  decree. 

So  that  if  you  have  previously  excluded  Hispanic*  or  who- 

tVSenator  Hatch.  Then  it  has  to  be  done  through  the  courts. 

Ms  Chayeh.  There  nre  cases  under  title  VII  where  the  remedy 
has  included  compensatory  action  for  the  class  discriminated 
against  I  just  do  not  see  those  cases  as  being  imported  into  the 
KRA,  and  I  certainly  would  not  put  forth  an  interpretation  that 
would  suggest  that  be  the  case. 

I  can  imagine,  you  know,  a  situation  on  benefits  or  something  ot 
that  sort  as  in  Schlesinger  v.  Ballard  where  there  was  some  so- 
called  preferential  treatment.  I  would  not  want  to,  at  this  point, 
predict  as  to  what  other  compensatory  treatment  might  occur. 

But  if  you  are  worried  specifically  about  hordes  of  women  going 
into  the  service  academies,  I  do  not  see  that  as  a  problem,  Senator 

11  Senator  Hatch.  Well,  I  think  this  is  an  important  question  be- 
cause you  seem  to  be  saying  that  compensatory  affirmative  action  , 
in  admissions  are  OK  while  preferential  au.aissions  are  not.  Am  I  / 

f&.  ('haves.  No.  All  I  am  saying  is  that  I  am  defining  affirma- 
tive action  and  saying  that  that  is  an  area  that  I  can  foresee  that 
sex  differentiation  in  treatment  might  be  justifii  d,  but  only  under 
the  strictest  of  scrutiny  by  the  courts,  and  tht  n  you  are  saying, 
"Well,  what  are  the  fact  situations  in  which  you  could  imagine  this 

taking  place?"  _,  ,.    ,  , 

And  I  said,  "A  situation  like  Schlesinger  v.  Ballard  where  the 
issue  was  differntial  time  for  promotion.  That  is  a  situation  in 
which  I  might  foresee  compensatory  treatment  taking  place. 

I  do  not  particularly  see  vastly  greater  numbers  of  women  being 
admitted  to  service  schools,  as  compensation  for  past  discrimina- 
tion, particularly  after  the  Bakke  case,  but  I  would  rather  leave  the 
constitutional  experts  to  deal  with  a  set  of  hypotheticals  in  which 
affirmative  action  might  or  might  not  be  permissible. 

Senator  Hatch.  You  nre  saying  that  the  ERA  then  is  not  abso- 
lute  \ 

Ms.  Chayks.  Pardon? 

Senator  Hatch.  Are  you  saying  that  the  ERA  should  not  be  in- 
terpreted in  the  absolute  fashion  that  many  suggest  it  would  be.' 

Ms  Chayes,  1  think  most  of  the  people  who  have  looked  at  the 
ERA  feel  thai  there  are,  in  constitutional  interpretations,  two 
aree"  that  have  to  be  really  looked  at  further,  and  one  of  them  is 
the  area  of  affirmative  action  and  the  other  one  is  that  whole  area 
involving  physical  characteristics. 

Mr  f'oHKN  I«  set nis  to  me  there  are  a  number  of  points  to  be 
made  hen-  One  is  that  some  very  critical  decisions  about  who  be- 
comes an  officer  or  who  gets  promoted  would  now  be  handed  over 
to  the  courts 

These  are  matters  which  have  an  enormous  practical  impuct. 
They  are.  as  I  said  earlier  today,  matters  of  life  and  death,  aim  one 
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of  the  questions  we  have  to  consider  is  whether  we  want  those 
kinds  of  decisions  to  be  made  on  the  basis  of  narrow  constructions. 

There  is  an  additional  point  here  as  well,  that  although  I  certain- 
ly agree  Jhat  the  strictly  legal  constitutional  aspect  has  to  be  con- 
sid<*fc%ERA  would  have  a  practical  impact  so  that  even  if  it  would 
not  mandate  affirmative  action  programs  of  the  kind  that  I  mifJtht 
be  concerned  about,  it  would  tend  to  have  that  effect. 

I  think  one  of  the  best  examples  we  have  of  that  is  the  changes 
that  have  been  forced  on  the  Army  which  has  tried  to  establish 
some  gender-blind  weight  lifting  characteristics.  Now,  initially  as  a 
result  of  the  women  in  the  Army  policy  review,  a  number  of  mili- 
tary occupational  specialties  were  effectively  closed  to  wogien  be- 
cause they  defined  certain  jobs  as  being  very  heavy,  requiring  ihe 
lifting  of  100  pounds  or  more.  These  standards  were  objectively 
based.  They  used  very  elaborate  means  of  validation,  which  includ- 
ed such  things  as  weighing  the  ammunition  boxes  that  certain  spe- 
cialties required  that  one  lift,  ammunition  boxes  which  weigh  120 
pounds  as  it  turns  out. 

Now,  what  happened  was  th  t  there  was  an  enormous  amount  of 
t  ensure  put  on  the  Department  of  Defense  by  feminist  groups,  As 
a  result  the  standard  was  lowered  to  80  pounds,  and  furthermore 
female  soldiers  who  did  not  meet  the  standard,  who  did  not  meet 
the  M-pound  standard,  could  still  choose  that  specialty,  but  they 
would  be  counseled  against  doing  so. 

This  is  a  respect  in  which  you  see  what  the  practical  political 
consequences  of  ERA  would  be  even  leaving  aside  some  to  the  con- 
stitutional questions. 

Senator  Hatch.  A  comprehensive  article  in  the  Yale  Law  Jour- 
nal, concerning  the  ERA  and  the  military,  concluded  that  it  is  "un- 
clear* whether  or  not  entire  housing  facilities  could  be  kept  sepa- 
rate between  men  and  women  in  the  military.  Do  you  agree,  Ms. 
Chayes,  with  that  conclusion? 

Ms  Chayes.  I  think  that  is  a  silly  outdated  discussion,  because  I 
think  there  are  practical  ways  to  meet  privacy  needs  under  any  cir- 
cumstances. I  will  cite  for  you  the  adjustment  of  the  Air  Force 
Academy,  where,  in  the  end,  unit  cohesion,  by  the  way,  was 
deemed  very  important  and  it  was  felt  important  to  have  women 
living  essentially  with  their  units. 

And  the  adjustment  that  was  made  was  to  put  women  around 
the  corners  ;n  their  dormitory  so  that  the  women  were  clustered 
facing  outward  to  their  units  in  two  directions  yet  they  were  clus- 
tered together  in  one  corner. 

Th  ere  are  always  ways  to  deal  with  the  needs  of  privacy,  as  the 
prison  cases,  for  example,  have  shown  under  title  VII,  and  in 
combat  conditions  in  the  field  as  our  Refo/ger  exercises  have 
shown,  those  accommodations  can  be  made.  !  think  that  is  just  a 
silly  issue. 

Senator  Hatch.  What  ahout  situations  in  the  field? 

Mr.  Cohkn.  I  completely  disagree  with  the  idea  that  this  is  a 
illy  issue,  The  Army  has  actually  spent  quite  a  bit  of  time  study- 
ing the  construction  of  barracks.  Awhile  ago,  and  this  had  nothing 
to  do  with  the  introduction  of  women,  the  Army  began  to  consti-  »ct 
barracks  in  which  mnn  hnd  suites,  four  men  to  a  room.  There  was 
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much  more  privacy  than  in  the  old  da-3  where  there  would  be  the 
long  squad  Lays  that  1  um  sure  you  are  familiar  with. 

It  was  found  that  this  had  a  detrimental  effect  on  unit  cohesion, 
because  previously  what  happened  there  was  a  lack  of  privacy 
which  was  »  good  thing  in  terms  of  building  up  unit  cohesion  at 
quite  a  low  level.  This  is,  by  the  way,  a  practice  in  which  the 
Marine  Corps  has  continued  to  differ  from  the  U.S.  Army. 

If  1  could  just  add  one  last  point,  one  thing  I  would  like  to  see 
very  much  is  a  discussion  of  how  the  Marine  Corps,  which  adheres 
to  much  more  traditional  policies,  which  has  many  fewer  women 
relatively  than  the  Army,  has  managed  to  maintain  a  very  high 
level  of  cohesion  for  precisely  the  reasons  that  1  have  indicated. 

Senator  Hatch  Is  your  statement,  Ms.  Chayes,  consistent  with 
the  statement  you  made  earlier  that  any  classification  based  on 
sex,  just  as  race,  will  be  unacceptable?  Certainly  a  policy  of  sepa- 
rate but  equal  would  be  unacceptable  today  in  the  military  as  be- 
tween blacks  and  whites. 

Does  the  ERA  equate  sex  and  race  discrimination  or  does  it  not? 
If  it  does,  then  there  is  a  real  question  as  to  whether  Professor 
Cohen  is  right?  j., 

Ms.  Chaves.  But  separate  but  equal,  I  think,  means  quite  a  dif- 
ferent thing  when  you  are  talking  about  job  opportunities  and  you 
are  talking  about  education   ( 

Senator  Hatch.  We  are  talking  about  housing  right  now. 

Ms.  Chayes.  If  you  are  talking  about  physical  characteristics  and 
the  notion  of  privacy,  I  think  that  sex  and  race  cannot  be  equated. 
The  reason  1  say  it  is  a  silly  issue  is  because  I  have  a  great  deal  of 
personal  experience  there. 

As  a  college  dean,  I  integrated,  as  it  were,  the  dormitories  ot  my 
college  and  did  a  study  of  coeducational  housing  throughout  the 
country.  As  Assistant  Secretary,  I  made  sure,  for  safety  reasons 
among  other  things,  that  our  dormitories  were  integrated,  men  and 
women.  We  managed  to  do  this  and  preserve  privacy,  and  at  the 
same  time  to  preserve  the  unit  cohesion.  , 

Maybe  the  Air  Force  has  a  very  different  concept  of  all  of  this,  in 
fact,  it  probably  does,  than  the  Army.  But  there  it  is.  And  the  issue 
of  separate  but  equal  never  arose  because  they  were  not  really  sep- 
arate and  they  were  certainly  equal. 

Senator  Hatch.  The  issue  of  separate  but  equal  came  up  as  a 
result  of  the  utilization  of  facilities.  If  you  are  going  to  equate  race 
discrimination  with  sex  discrimination,  do  we  not  run  into  the 
same  problems  with  regard  to  military  facilities? 

Ms.  Chayes.  They  are  not  comparable.  You  are  really  talking 
about  apples  and  oranges.  We  are  talking  about  separate  but  equal 
in  the  Pleas?  v.  Ferguson,  you  know,  blacks  at  the  back  of  the 
buses:  you  are  talking  about  a  very  invidious  discrimination.  When 
we  are  talking  about  separate  but  equal  school,  we  are  talking 
about  a  stigma  of  bad  schools  for  blacks,  and  that  is  the  context  out 
of  which  Brown  v.  Hcmrd  of  Education  arose. 

Senator  Hatch.  Or  restaurants  or  military  facilities  or  whatever. 
In  race,  the  old  doctrine  of  separate  but  equal  does  not  apply  any 
more.  You  said  that  spx  would  be  elevated  to  the  same  type  of  clas- 
sification as  race. 
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Ms.  (haves  Now,  if  you  wunt  to  carry  this  over  to  segregation 
by  sex,  if  you  were  talking  about  dining  facilities,  if  you  were  talk- 
ing about  anything  that  did  not  relate  to  a  notion  of  privacy,  I 
think  you  would  be  exactly  in  the  same  position  of  stigmatizing 
women.  Somehow  whatever  these  facilities  were  'ike,  they  would 
be  considered  somehow  inferior.  I  think  you  cross  that  barrier 
when  you  say  there  are  different  physical  characteristics.  Men  and 
women  do  not  have  to  shower  together.  They  do  not  have  to  use 
the  same  bathroom,  ;« Ithough  that  is  not  the  most  horrible  thing  in 
the  world.  But  we  want  to  preserve  a  certain  sense  of  privacy  be- 
cause of  these  differences  in  physical  characteristics,  without  carry- 
ing a  stigma.  I  think  in  this  area  you  might  see  some  things  that 
depart  from  the  analogy  that  we  have  been  pressing  so  hard. 

Senator  Hatch.  This  right  of  privacy  exception  which  you  are  re- 
lying on,  is  it  contained  anywhere  within  the  provisions  of  ERA9 
What  it  you  happen  to  be  wrong? 

Ms.  Chaves.  I  think  the  right  of  privacy— without  getting  in  over 
my  head  on  constitutional  interpretations— has  been  read  into  the 
interstices  of  the  entire  Constitution. 

Senator  Hatch.  From  where? 

Ms.  Chaves.  Well,  if  you  go  back  the  genesis  of  the  Brandeis  and 
Warren  article  of  1911  or  1912  and  go  all  the  way  through  the  first 
amendment  cases— I  am  embarrassed  that  I  do  not  remember  the 
name  of  the  case. 

Senator  Hatch.  Well,  I  do  not  expect  you  to  do  that. 

Ms.  Chaves.  But  these  are  cases  in  which  the  freedom  of  the 
press  is  posited  against  some  inchoate  notion  that  people  are  enti- 
tled to  maintain  their  personhood. 

The  woman  who  did  not  want  her  picture  on  the  bag  of  flour, 
whatever  that  case  was,  and  that  inchoate  notion  of  privacy  tem- 
pers the  absolutism.  I  think  in  terms  of  a  military  situation,  the 
closer  you  get  to  battle,  the  more  minimal  it  is.  It  may  come  down 
to  the  fact  that  men  and  women  do  not  have  to  shower  together. 

Senator  Hatch.  Mr.  Cohen? 

Mr.  Cohen.  A  number  of  points.  First,  the  issue  of  housing  is  net 
as  Ms.  Chayes  initially  suggested  a  trivial  one.  In  fact,  that  was 
what  was  at  the  heart  of  a  lot  of  civil  rights  legislation  with  respect 
to  racial  integration.  Housing  is  a  very  important  matter. 

Second  point.  Privacy  is  good  in  the  civilian  realm,  and  here  let 
me  again  return  to  this  distinction  which  is  critical  between  what 
military  organizations  do  and  what  civilian  organizations  do 

Privacy  in  the  military  can  be  a  bad  thing,  and  in  fact,  military 
organizations  deliberately  deny  soldiers  privacy.  That  is  the  logic 
behind  the  squad  bays  where  everybody  can  see  one  another. 

Now,  Ms.  Chayes  said  that  men  and  women  do  not  have  to 
shower  together.  The  question  to  be  asked  is.  well,  what  would  be 
wrong  if  they  did,  and  I  think  Ms.  Chayes  would  probably  believe 
that  there  would  be  something  bad,  likely  to  happen  if  they  did 
shower  together,  and  that,  in  turn,  open  up  a  w  iole  set  of  ques- 
tions which  do  come  to  bear  on  the  issue  of  cohesion  which  I  raised 
at  the  very  beginning. 

Ms.  Chayes.  You  have  to  shower  together  to  have  unit  cohesion9 

Mr.  Cohen.  You  say  they  do  not  have  to  shower  together. 

Ms.  (  hayes.  No. 
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Mr.  Cohen.  My  question  is  what  is  wrong  with  them  showerinfc 
together? 

Mr. SSS'ThereS nothing  wrong  with  men  and  women  show- 
ering together  in  the  military? 

Ms  Chayes.  If  they  want  to,  no.  .  . . 

&nato -Hatch.  Well,  like  I  say,  it  is  easy  to  make  fun  of  this 
i«.«L  Rut  if  race  is  equivalent  to  sex  or  sex  is  equivalent  to  race  as 
Hassiffi 

issues  In  mv  study  of  constitutional  law,  the  right  to  privacy  reaiiy 
SeTemJSed  until  1968.  and  was  not  really  incorporated  into  real 
!awre^hri5ed  in  the  law  until  the  abortion  decisions. 

Ms.  Chayes.  No,  no,  sir. 

Senator  Hatch  Yes,  yes,  ma  am. 

Mb  Chayes.  I  mean,  these  are  issues  that  existed — - 

Senator  Hatch  GrUwold  was  the  first  case  where  the  court  ex- 
tended Trtafitf  privacy  under  constitutional,  law.  I  think  if  you 
read  it  you  will  find  that  is  correct.  I  know  it  sounds  curious  to 
ta?k  in  'teZsTmen  and  women  showering  together-I  Personally 
h«!L  ?h^  would  not  be  thc>  <:«we--but  if  we  take  your  statement 
JhTgender  must     treated       race,  then  you  run  into  these  legal 

^llrtme  move  on,  though,  because  wo  just  have  a  few  more  min- 
ute?lfit  were  decisively  established,  to  pose  a  hypothetical,  that 
fiifl  intearS  of  men  and  women  in  the  military  posed  disciph- 
t  would  the  ERA  allow  this  fact  to     considered  m 

implementing  personnel  or  other  corrective  policies? 

Ma  Chayes  i  do  not  accept  the  premise  so  I  have  a  hard  time 
dealing  wtth  the  Sswer.  I  mean,  disciplinary  problems  have  to  be 
a  u  ««X  Rni  if  vou  want  to  go  back  to  the  analogy  with  race, 
■tSM^'l^t  Si^.  8^  Hatch,  if  it  was  demonstrat- 
ed  to  vo^tSTh^  p^ple  beat  up  black  people  if  they  are  living 
thJwme ^dormitoiy?  Would  vou  then  say  for  discipline,  it  would 
be  neSrV  KSte  the  bfack  oeople  from  the  dormitory?  I  do 
not tKnt wu  would  argue  that.  Ybu  deal  with  the  disciplinary 
orSmem  an*d ^?ou  woul^ educate  the  people.  No,  you  cannot  beat  up 
Back SeoSe.  No,  you  cannot  harass  women  sexually.  You  cannot 
rapftff  and  if  you  do,  you  are  going  to  get  into  trouble.  You  do 

^S^nridV  Kint  •*  of  disciphne 

is  not  wildly  hypothetical.  That  issue  has  been,  in  fact,  the  major 
concern  of  ayil  amies  which  have  incorporated  women;  it  is i  a  very 
seSs  question.  My  view  is  that  the  equal  rights  amendment 
wiuld^nS "Slow  usto  backtrack  if  the  disciplinary  problems  were 
Ston"°al  And  in  fact,  I  think  Ms.  Chayes  answer  just  now  indi- 
2» .to i  vou  that ^if  it  turned  out  that  I  was  right,  the  testimony 
whSi  I  have  presented  based  on  the  historical  and  sociological  evi- 
dent that  to  avanabk  to  us,  if  that  view  is  right,  it  will  make  no 
difference  under  the  equal  rights  amendment. 

Stor  Hatch.  What  about  situations  in  the  field  where  sepa- 
rate facilities  are  not  available  for  men  and  women?  te2rf(ted 

M«  Phavks  I  am  trying  to  say  that  the  sexes  are  lntegntiea 
ni~nL  intirelv  now  I  do  not  understand  ttw  open  bays.  M  iybe 
fere  VSSu^f^lC  Army  that  is  so  different  fron.  the 
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service  in  which  I  had  my  experience,  but  I  thought  open  bays 
wen-  essentially  a  thing  of  the  past  except  for  basic  training,  even 
in  the  Army.  That  is  just  not  a  way  under  an  All-Volunteer  Force 
that  you  can  keep  anybody  in. 

That  is  my  understanding.  I  perhaps  stand  corrected.  I  think  you 
make  accommodations  to  privacy.  We  have  just  put  up  a  female  as- 
tronaut in  very  close  space,  and  accommodation  was  made  for  Sally 
Ride.  The  unit  cohesion  was  absolutely  marvelous,  and  the  mission 
was  an  enormous  success. 

I  really  do  not  understand  why  a  pragmatic  adaptation  to  the 
problem  is  not  entirely  just  a  commonsensical  issue,  rather  than  a 
constitutional  issue. 

Senator  Hatch.  Ail  I  am  suggesting  is  that  if  they  are  equated 
and  that  sex  rises  to  the  same  level  of  suspect  classification  as  race, 
then  you  run  into  these  problems.  You  cannot  avoid  them. 

Mr.  Cohen.  These  are  not  common  sense  problems,  because  they 
would  be  the  result  of  a  policy  which,  as  I  said  before,  is  utterly 
unprecedented.  No  other  military  organization  in  the  world  has 
ever  done  the  kinds  of  things  that  would  be  mandated  under  the 
KRA. 

If  I  could  just  make  the  point  about  the  open  bays  which  seems 
to  be  an  issue  of  contention,  the  open  bays  like  a  number  of  other 
seemingly  primitive,  seemingly  irrational  things  such  as  bayonet 
training,  are  things  that  the  Army  is  returning  to,  and  for  good 
reasons,  for  reasons  that  have  to  do  with  the  cultivation  of  aggres- 
siveness and  unit  cohesion  among  its  soldiers. 

When  soldiers  live  together  in  an  open  bay,  there  is  no  privacy. 
They  are  all  together.  They  see  one  another  all  the  time. 

Ms.  Chayes.  Are  they  going  away  from  married  enlisted? 

Mr.  Cohen.  No,  but  this  is  one  of  the  concerns  that  the  military 
has  about  an  enlisted  force  which  is  very  largely  or  has  a  high  pro- 
portion of  married  people,  where  soldiers  do  not  live  together  in 
the  same  barracks,  and  that  is  one  of  the  reasons  to  be  concerned. 

Again,  let  me  give  you  the  example  of  the  Marine  Corps  which 
has,  in  many  ways,  set  the  model  which  the  Army  is  trying  to 
return  to  for  the  cultivation  of  cohesion  in  military  effectiveness. 

Senator  Hatch.  Ms.  Chayes,  on  page  14  of  your  written  state- 
ment you  state  that,  "In  my  view,  gender-based  restrictions  serve 
very  little  purpose."  Do  they  serve  any  purpose,  in  your  opinion? 

Ms.  Chayes.  I  cannot  think  of  any. 

Senator  Hatch.  Under  the  ERA  will  the  military  always  have  to 
apply  identical  standards  to  men  and  women?  Will  this  apply  to 
both  physical  and  mental  standards?  I  think  you  have  indicated 
that  it  will. 

Ms.  Chayes  Right.  Again,  the  standards  have  to  be  related  to 
the  job,  and  the  people  have  to  meet  the  standards. 

Senator  Hatch.  We  know  that.  But  they  would  have  to  be  ap- 
plied equally  is  what  you  are  saying? 

Ms.  Chayes.  Yes. 

Senator  Hatch.  Will  the  military  have  to  apply  mental  stand- 
ards to  men  and  women  on  the  same  L  asis? 

Ms.  Chayes.  I  should  think  that  would  be  an  excellent  idea,  and 
it  again  would  be  job  related. 
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Senator  Hatch.  Will  the  military  have  to  apply  physical  stand- 
ards equally  to  men  and  women?  u~,„..=„  i 

Ma  Chafes.  The  answer  is  yes,  but  let  ™J^**SE?gl 
know,  Senator  Hatch,  that  you  are  concerned  with  the  notion  that 
standards  are  being  lowered  so  that  women  can  be  included. 

Senator  Hatch.  That  is  right.  . 

Ms  Chayes.  And  I  think  that  is  a  legitimate  fear,  but  I  do  not 
thmk  vou  have  to  worry  about  that,  because  in  the  instances  that 
many  'people  have  cited,  the  standards  were  really  not  job^ related 
so  that 7 you  take  a  look  at  the  Army  and  the  lifting 
really  turned  out  that  the  men  were  having  a  hard  time  meeting 
those  standards  and  they  were  not  necessary  for  the  job. 

The  Air  Force  has  had  identical  standards  for  a  long  time,  and 
they  are  very  much  job  related.  , 

Mr.  Cohen.  Those  standards  were  job  re  ated.  It  was  not  just  the 
question  of  carrying  the  boxes  of  ammunition,  although  that  was 

P8Senltor  Hatch.  They  were  120  pounds?  .  ...  .  ,  m  „,M 
Mr.  Cohen.  Yes,  those  were  120  pounds,  and  this  is  a  verjr *4U 
validated  set  of  criteria.  I  urge  you  to  take  a  look  at  the  women  in 
the  army  policy  review  which  spent  an  enormous  amount  ol  time 
Stag!?  classify  military  jobs  Again,  the  problem  is  going to  te 
o?e  of  sort  of  creeping  standards,  foi 'instance,  pushups Jk .combat 
soldier  has  to  perform  pushups  on  the  battlefield.  Pushups  are  a 
way  of  measuring  something  which  is  important  on  the  battlefield, 

TufyouTre  Mngt'come  up  with  a  set  of  tasks  like  carry- 
ing  the  body  of  a  wounded  comrade  or  manhandling  an  antitank 
missile  into  position  which  will  be  amenable  to  the  kinds  of  stand- 
ards military  organizations  have  to  have. 

So  whaT7oi  So  come  up  with  is  things  like ,  pushuos  ot ■  a  2-mde 
run.  Nobody  is  going  to  run  2  miles  on  a  battlefield,  but  xt  helps 
you  measure  things  like  stamina.  ,ii,«.Hv 

And  what  will  happen  is  because  those  standards  do  not  direcUy 
and  immediately  correlate  with  any  particular  combat  job,  there 
wffl  be  tSfiure  to  dilute  and  weaken  those  standards,  as  there  al- 
readrhas  b^en  at  the  academies.  There  already  has  been  detona- 
tion in  the  physical  strength  standards  that  we  Wave. 

Ev  n  if  Ms  Chayes  were  right  and  the  80-pound  standard  is  the 
correct  one,  then  why  not  hold  the  line  and  insist  that ;  women 
cannot  enlist  in  a  specialty  if  they  cannot  hft  the  80  pounds? 

Senator  Hatch.  This  has  been  an  interesting  interchange  and  I 
want  to  compliment  both  of  you.  Let  me  just  bring  up  two  otaer 

^Thayes^uTthe  military  be  permitted  to  mamtain  its 
present Cental  and  physical  standards  should  ERA  pasv  or  would 
ft  have  to  lower  those  standards?  Are  existing  standards  sPiisfac- 

t0Ss.  Chayes.  It  may,  in  fact,  raise  the  standards.  I  the 
mental  standards  for  men  have  been  lower  than  the  standards  toi 
women  or  the  sun.igate  standards.  I  mean,  there  are  standards 
other  than  mental  and  physical  things  such  as  high  school  educa- 
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So  I  think  there  are  real  questions  as  to  whether  these  are  good 
standards  in  general  at  the  moment.  I  mean,  the  last  time  I  looked 
at  it,  there  was  a  lot  of  questioning  of  the  standards  in  any  case  in 
the  way  of  getting  predictable  performance  out  of  those  standards. 

But  the  answer  is  that  the  standards  will  not  be  gender  based. 

Senator  Hatch.  Will  the  military  be  permitted  to  maintain  its 
present  height  standards  if  ERA  passes? 

Ms  Chaves.  The  height  standards  will  have  to  be  demonstrably 
related  to  the  job,  and  my  guess  is  that  there  could  be  differentials, 
just  as  with  strength  tests.  Take  the  DMZ  for  example.  When  I  was 
at  the  DMZ  in  Korea,  the  army  patrols  were  all  about  6-3  and  very 
burly.  My  guess  is  for  that  particular  assignments  for  specific  psy- 
chological warfare  purposes  there  could  be  a  continuation,  but 
these  would  be  subjected  to  strict  scrutiny  to  make  sure  they  were 
not  a  mask  for  discrimination. 

For  other  kinds  of  jobs,  say,  dealing  with  maintenance  of  air- 
craft, height  standards  might  not  be  relevant,  and  be  abolished. 

Mr.  Cohen.  If  psychological  warfare  standards  are  the  standards 
that  Ms.  Chayes  would  like  to  apply,  then  you  have  problems  with 
hav;ng  women  in  the  military  at  all  because  every  study  that  has 
been  done  of  foreign  attitudes  toward  the  American  incorporation 
of  women  into  the  Armed  Forces  has  been  uniformly  negative. 

It  decreases  the  deterrent  effect  of  the  U.S.  Armed  Forces.  I  am 
referring  in  particular  to  Colonel  Partlow's  paper  on  "Women  in 
the  Military'  which  has  a  fairly  extensive  survey  of  European  atti- 
tudes, of  Soviet  attitudes,  and  of  Asian  attitudes. 

In  each  case  they  reduce  the  image  of  the  effectiveness  of  the 
United  States,  and  that  means  if  we  do  adopt  this  psychological 
warfare  standard,  that  we  have  problems  with  the  number  or  per- 
centages of  women  that  we  have  in  the  military  today. 

Ms.  Chayes.  But  the  psychological  warfare  was  one  of  specific  ap- 
pearance m  front  of  an  enemy  of  small  build.  There  was  no  fight- 
ing going  on.  In  fact,  the  image  of  women  fighting  might  actually 
terrify  and  confuse  the  enemy.  How  do  you  know? 

Mr.  Cohen.  Well,  because  we  do  know  what  they  say  in  their 
press.  Their  discussions  are  contemptuous  and  people  are  not  nor- 
mally contemputous  of  something  they  are  terrified  of.  The  two 
things  are  quite  analogous,  because  what  we  are  talking  about  is 
deterrence,  deterrence  on  the  DMZ  of  North  Korean  military  police 
provoking  incidents,  in  the  larger  picture  deterring  military  con- 
flicts launched  by  other  states. 

So  I  tnink  the  two  issues  are  quite  analogous  and  I  am  glad  that 
Ms.  Chayes  brought  the  issue  up. 

Senator  Hatch.  Let  me  ask  one  last  question.  Ms.  Chayes,  you 
alluded  to  the  method  of  disparate  impact  analysis  to  be  utilized 
under  the  ERA.  It  was  my  understanding  that  the  14th  amend- 
ment does  not  apply  the  disparate  impact  analysis  to  distinctions 
between  race.  I  am  thinking  in  particular  of  the  Washington  v. 
ffovis  case,  the  Arlington  Heights  and  the  City  of  Mobile  cases 
where  the  disparate  treatment  analysis  was  not  applied  to  distinc- 
tions between  races. 

^  What  will  be  the  appropriate  standard  of  analysis  under  the 
ERA?  The  intent  analysis  ,»s  exists  under  the  14th  amendment  or 
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the  disparaf  impact  analysis  that  has  been  advanced  by  certain 

^Ms^CHLCT'i  may,  Senator,  that  Is  a  scholarly  question  on 
Wafhington^'  Dav™Zd  the  Arlington  Heights  case  that  I  would 
raSer  fnswer  in  writing  along  with  putting  in,  if  I  also  may  take 
thi  .  moment!  the  NORC  data  that  1  had  mentioned  earlier.  I  would 
ike  S  submit  that  in  writing.  It  is  a  very  difficult  problem. 

Senator  Hatch.  It  is  a  very  difficult  problem.  You  did  say  tne 
disparate  impact  analysis  applied  in  your  paper. 

^na^o^rUTCH^But  I  agree  with  you.  It  is  very  difficult. 

Ms  Chav^  Right.  an3  1  want  to  do  that  question  justice  if  I 

mMr  Cohen  I  would  just  add  that  it  is  not  simply  a  scholarly 
BJ5taTk  also  a  political  question.  The  way  this  trickles  down 
STtSmm!  and  t^ebuieaucracy  is  whether  or  not  it  is  a  good 
Sea  ^^JS&mJ^ML  of'view  based  on  disparate  impact 
LnAlvRis  That  is  really  the  criterion  that  people  use. 

Senator  Hatch  JuJt  one  last  question. /rofessor  Emerson  has 
observed  that  under  the  ERA,  mental  and  physical  tests  for  the 

nf^m?5  h«  "neutral  "  to  insure  that  they  "do  not  operate  to 
ISSSU rrre^omtTh^en."  Now,  will  such  neutralises 

V^X^nel^U^  will  be  required  under  the 
ERMr.  Cohen.  Such  neutral  policies  are  not  in  fart,  neutral^  be- 
^tenffi^^ 

2  &1  Vo^a^^^^  "jet  ^  chips 

fai?whe?eAXy  may Those  who  can  meet  it  can  meeUt,  and  that 
;«T  ufhom  fir,  disDarate  impact  analysis  comes  in.  ine  aisparaie 
mo^rinilvsisTuld  ge  y°u  to  the  point  where  judication  »  re- 
quired UyEZ^top  of  that  the  Washington  v.  Davis  rationale, 

y°SutTev\Xl^  of  interpretation,  I 

tJSr  tC  vou  are  not  going  to  be  left  with  a  50-50  situation  as 
yo"y.  Tyou  haveTpLd  throughout  the  entire  testimony. 
Senator  Hatch.  Then  you  disagree  with  Emerson  then? 

Hatch.  ItefrTaiiy  talking  about  the  disparate  impact 
an^Ss  in  his  comments.  Or  do  you  agree  with  Emerson? 

Chayes.  Read  me  that  part  of  your  sentence.  I  probaby  dis- 

^Senato^  Hatch  Professor  Emerson  has  observed  that  under  the 
FRA  mental Tnd  physical  tests  for  the  military  must  be  neutral  to 
^nfure  that  theyPdo  ,ot  operate  to  disqualify  more  women  than 

m  Ms"  C%££  No"  donoSe,  with  that,  but  I  think  my  attitude 
is  Sat  the  dTsquaiifica°tions  must  be  demonstrably  job .related Uven 
f  more  women  are  disqualified  from  a  particular  job.  There  has 
beeTS 'long  history  of  disparate  impact  since  Professor  Emerson 
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wrote.  I  think  we  have  got  to  accept  the  consequences  of  the  job 
relatedness  of  the  requirements.  I  am  prepared  to  accept  it  as  I 
think  most  ERA  proponents  are. 

So  I  think  that  is  an  unfortunate  phraseology. 

Senator  Hatch.  I  am  not  pure  most  proponents  are  in  agreement 
with  you  on  that  point,  but  be  that  as  it  may. 

Mr.  Cohen.  Personally,  I  think  Professor  Emerson's  view  is  cor- 
rect I  would  also  point  out  that  I  do  not  think  it  is  a  question  of 
letting  the  chips  fall  where  they  may,  because  otherwise  how  does 
one  defend  affirmative  action  in  the  military,  how  does  one  set 
limits  on  it. 

Thf*  issue  is  not  letting  the  chips  fall  where  they  may.  What  is  in 
vision  is  something  much  larger  than  that. 

Senator  Hatch.  Ms.  Chayes  has  to  leave.  I  appreciate  both  of  you 
being  here  this  afternoon.  You  have  been  excellent  witnesses,  and 'I 
think  you  both  have  helped  our  overall  perspective  concerning  the 
equal  rights  amendment. 

Witii  that  we  will  recess  until  further  notice.  \ 

IWhereujfron,  at  2:50  p.m.,  the  subcommittee  recessed  at  the  call\ 
of  the  Chair.  | 

(The  following  was  submitted  for  the  record:]  : 


mm 
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Miscellaneous  Material 


QUINCY  HOUftC 
HARVARD  UN'uciMrrr 

CAMBN1DCK    MASSACHUSETTS  OH  IS 


owe!  at  um  *itft*t  mum  m**m  mum 


2  November  1983 


Senate  Judiciary  Committee 
nirtoem  Senate  Office  Buiiding 
Ruum  224 

Washington,  D.C.  20510 

Attna  Mr,  Dick  Bowman 


Dear  Mr.  Bowman: 


t  am  submitting  herewith  my  responses  to  the  puestiona  posed  by  Senator  Strom 
Thurmond, 


1.  x  referred  to  a  number  of  studios  in  my  testimony,  which  in  turn  make  mimerous 
references  to  othsr  shafts*.  The  primary  difficulty  hsre  is  that  the  "ni^d  aatss 
military  doss  not  hate  Its  own  in-depth  studies  bscsusi  we  have  never  *« 
combat  in  the  ways  snvisioned  by  the  Equal  Rights  Amendment.  I  lia^  a  huwhttvat 
ax*  abate  might  weU  have  been  done  in  semeX  and  I  will  shortly  sugoeat  to  9enatcr 
Hatch  that  an  effort  be  mads  to  secure  from  the  Israeli  military  command  studies,  if 
there  are  any,  on  this  natter. 

2.  Women  might  weU  make  better  u-achers  than  men  or  administrative  and  dericel 
workers.  Certainly,  I  dr>  think  that  nursing,  which  is  trs^donatty  a  woman's  field  is  sn 

where  they  make  a  uemenuous  oonbrttiirion. 


3.  the  results  of  such  mn-mitttary  attachments  between  men  and  women  would  be 
,Hsammi  again,  1  refer  you  to  my  testimony  and  the  attached  footnote*  The  problems 
of  sexual  hat  mmeunt,  frtuousy,  romantic  sntmnajmswata,  and  sheer  lust  that 

would  exercise  a  psrricious  effect  on  unit  morale,  whersee  bueineei  orgsnisatiorm  can 
cope  with  such  problems  by  moving  peraonnsl  around,  or  even  firing them,  the«RlJ^ry 
opntos  under  much  tighter  constraints,  Moreover,  burfnassaa  are  not,  as  the  mUtory 
is,  total  institutions  in  which  the  employees  have  to  live  as  well  as  work  together. 

4.  As  the  fsthers  of  small  children  have  been  drafted  in  the  past,  id,  in  the 

future,  under  the  ERA,  the  mothers  of  small  children  would  also  be  drafted. 

5.  as  Ms.  Chayea  and  others  have  argued,  no  special  pcovjsions  oouldJ)e  ***** 
rrothersaesuch.  there  might  be  provimons  for  rmrents  of  small  children.  ***  *** 
would  be  a  change,  because  the  military  takes  no  cog  nuance  of  the  parenthood  or  km 
members.  To  db  so  would  be  to  sdd  one  further  masmve  admii**rattve  oooriicetJon  to 
a  host  of  problems  that  would  be  imposed  by  ERA. 

6    ff  oncj^lifives  that  ERA  wih  to  pssswi  by  both  CongiW 
.mperatxve  oTa'm^along  the  broadest  poemhle  Una*  ^^^^J^T 
ftirVir*w    Ag  i  t^tifiod  yesterday,  ERA  will  remove  any  and  all  cornier-based  miUtary 
Th^S  ^  the  Hghting  efficiency  of  our  armed 


I  hopo  Uvil         «9mrh  .Btirfy  you.  V        *J  ntH.  1  would  ix<  to  amplify 


Eiiot  A.  Cohen 

Andstant  Prcfffcor  at  Government 
AUflton  Burr  Se.iir*  Tutr* 
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kl.SI'ON  iJ.r;  ()}•  AN  ION  J  A  IIANDI.liK  CHAYES 
TO  QUESTIONS  OF  SENATOR  THURMOND 


Q:     Ms.  Chayes,  1n  your  statement  you  mentioned  that  women  have 
become  so  Integrally  Involved  In  the  operation  of  all  branches  that 
In  the  event  of  a  national  emergency  that  the  drafting  of  women  Is 
Inevitable. 

Oo  you  mean  that  women  are  now  so  essential  to  the  operation  of 
combat  units  such  as  artillery  and  armor  that  1t  would  be  necessary 
to  draft  women  In  order  for  these  types  of  units  to  respond  to  an 

emergency? 

A;      omen  are  currently  excluded  from  certain  Army  units,  such  as 
armor  and  some  artillery  units,  so  1t  would  appear  that  there  exists 
now,  the  capability  of  filling  their  ranks  with  a  completely  male  pool. 
That  may  or  may  not  remain  the  case  Into  the  future,  but  even  assuming 
1t  does,  1t  must  be  remembered  that  such  units  do  not  operate  1n  a 
vacuum. 

For  an  Army  to  function  properly,  all  positions,  1n  all  kinds  of 
uniti,  must  be  filled.    Past  drafts  have  Inducted  me   to  serve  1n  the 
'ull  range  of  positions      not  only  for  so-called  "combat"  units  or 
only  for  units  which  are  currently  closed  to  women. 

Furthermore,  it  1 s  now  clear  that  future  drafts  Are  not  going  to  be 
used  to  Induct  masses  of  untrained  people.    We  are  now  committed  to 
maintaining  a  sufficiently  standing  army  plus  active  reserves  1n  order 
to  mobilize  quickly.    Future  drafts  are  going  to  be  of  specialty-skilled 
people  needed  to  fill  technical  positions.    Personnel  shortages  are 
expected  in  some  technical  and  medical  fields      and,  In  fact,  legisla- 
tion has  been  prepared  by  the  Department  of  Defense  to  facilitate  the 
diMftinq  of  both  males  and  females  with  medical  skills,  should  a  national 

pi"iM  <)i>n-  y  ar  i  r.p  . 

0:     You  aUo  stated  that  the  experience  of  the  la  t  several  years 
has  shown  fears  about  the  sexual  Integration  of  Vr.v  military  to  be 
groundless.    You  then  go  on  to  cite  the  large  numbers  of  women  whc  are 
now  participating  in  the  different  branches  of  the  service.    What  experl- 
>  n  e  are  you  talking  about?   lias  there  been  any  combat  experience  on 
which  to  base  your  conclusion?   How  can  the  existence  of- large  numbers 
of  women  1n  the  military  during  peacetime  show  us  anything  about  the 
P^.sible  performance  of  the  military  during  actual  combat? 

A:     First,  we  indeed  do  have  experience  with  how  wom^r  perform  \n 

t  nr\b.\t.    Women  have  served  in  evfry  conibat  theatre  of  every  American 

war      North  Africa,  the  Pacific,  Europe,  Korea  and  Viet  flam.    In  t'l 

these  wari  women  have  had  to  perform  their  jobs      as  nurses,  as  combat 
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support  personnel,  tru*k  drivers,  pilots,  and  as  clericals    -  under  fire 
.mo  in  the  heat  of  conbat.    There  has  never  been  any  report  that  women 
performed  poorly  or  abdicated  thGir  responsibilities  in  such  situations. 

!  cuwov!  to  you  Jeanne  Holm's  book  Women  and  the  Military:  The  Unfinished 
Revolution  for  a  qood  summary  of  the  roles  women  have  played  under  fire. 

Furthermnre,  although  women  may  now"  be  serving  in  some  "new"  roles 
within  the  active  combat  context,  training  in  time  of  peace  is  precisely 
designed  to  prepare  soldiers  for  combat.  The  military's  ability  to'  pre- 
dict wartime  success  from  the  results  of  peacetime  training,  studies  and 
tests  is  given.  Were  that  not  true,  battle  strategies,  weapons  use*  and 
other  manpower  utilization  decisions  could  never  be  supported. 

All  tests  show  women  perform  well  and  d">  nothing  to  impair  the 
.»liih»  /  r»f  military  units  to  function.    There  is  simply  no  reason  to 
h«»  i  \ eve  otherwise , 

f);     Ms,  Chayes,  some  authority-  suggest  that  under  the  ERA  some  segre- 
gation of  military  living  quarter;  and  facilities  might  be  allowed. 
However,  privacy  cnnsideratlons  between  the  sexes  may  be  hard  or  impossible 
to  provide  in  combat  situations.    Do  you  think  that  women  serving  in  combat 
uiMts  have  a  legitimate  expectation  of  personal  privacy?    If  so,  what  are 

♦  v  expei.  tattons? 

!♦  is  true  that  sleeping  and  bathing  facilities  would,  In  the 

ii"  .t-,  of  privacy,  be  segregated  in  the  military  as  elsewhere,  although 

n  1  i.ui:tr«idatiuns  would  have  to  be  carried  out  as  consistently  as 
,  ■.  ii.'e-  mtr,  Mir  principle  of  ugual  rights.  Thus,  a  general  reliance 

•  ■  ;.       »c.  of  segregation  which  was  broader  than  necessary  to  n?et 

s  ,  u  .•','!■>'  i  et •»  res  t.  s  won  Id  be  d  1  s  a  1 1  owed .    This  bal  anc  1  ng  is  not  a 
■     ■»  ,  .it  t  |.  if  1  .i v  1  y  iliH'iMjH  problem  for  legislatures  or  the  courts. 

■  .  .  »  »»f  stat«»  governments  ami  courts  in  accommodating  the 

»•,»',    '  pr  ;snnf»rs  at  t.hn  same  tiirM*  as  providing  e«tual  opportunities 
«...■»       ij-i.it ti-,  will  Im-  a  useful  paralle1 

!•   i  ,  ii',iOitarit  to  stress  that  Mich  privaty  rights  inhere  to  both 

  ir.«l  wr.         -  sn  th.o  any  policy  ninth  nought  only  to  accommodate 

"   » <.f  tiiw  'jr^ijii  w.n/ld  itself  he  di sr. r iminatot  ; 

•  .       ..■•(■>  ,»'•'!        h.i vi"  in        pi'.*,  and  will  again,  f/ntk  to- 
;i  ji'j    lift  i  nil  r  i.-i!  (jt  s  i  tu.it  Wins  and  Micros  s  f  u  1 1  y  addressed 
{*.!  i  >,\(  j  Issui's.     It  Is  unfair  tn  ignmr  themost  difficult  c  1  rcunstunces 
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undei  which  mod  I  eft  1  per runnel  have  had  to  perform  wartime  duty,  by  raising 
the  issue  of  privacy  as  though  1t  would  be  a  new  problem.    As  with  the 
rer  nt  shuttle  mission,  and  the  long  history  of  participation  of  women 
in  o.mlMt  theatres,  such  accommodations  will  be  successfully  made. 

Q;     In  the  now  fumour,  Yale  law  Journal  article  on  the  Equal  Rights 
Amendment,  the  authors  state  that  the  proposed  amendment  would  allow 
no  exceptions  insofar  as  the  military  1s  concerned  and  that  men  and 
women  must  therefore  be  treated  exactly  the  same  with  one  exception. 
They  suggest  that  pregnancy  would  Justify  slightly  different  conditions 
of  service  for  wo^en.    Could  you  elaborate  on  this  and  tell  in  what  these 
different  conditions  of  service  might  Involve? 

A      Under  the  FRA,  classifications  based  on  physical  characteristics 
unique  to  one  sex      such  as  pregnancy'  -  are  not  absolutely  prohibited 
h.j»  ntijst  ho  strictly  scrutinized  to  assure  that  they  do  not  undermine 
Mi.-  o'piality  nf  the  sexes.    Thus,  special  policies  relating  to  preg- 
"'"■<  /  would  ri«jt  necessari  ly  be  prohibited,  but  would,  If  challenged, 

m 

have  to  he  shown  to  Ijp  necessary  to  the  efficient  operation  of  the 
Awt\  se- /Ices  or  another  compelling  governmental  Interest. 

In  fart,  poHr.ies  specific  to  pregnancy  will  rarely,  if  ever,  be 
it.™  lately  npress.iry.    Pregnancy  can  be,  and  generally  Is  now,  treated 
■r.  any  v t n.-r  disability  preventing  a  soldier  from  performance  of  his/her 
d'i'y,    A-jtn-Mt ic  ijisch^rge  t'-.r  pregnancy  has  been  abandoned  as  a  policy 

'  t,«(  ■.:*»  vs-es,  in  fart,  now  most  branches  are  seeing  that  it  ir, 
 .-.if i  *•   ha;e  pt'li'  ier.  in  piar.e  which  en^oii rage  and  ever,  require 

.i  i.  »'■!'»,   '.ulrlifit  >,    t»i   cooMUt   */i   their  J ol'S  , 

!'  h».  1  ■■'i«r,  suggcs^fMl  tf  it  one  of  the  "benefits"  of  the  Impact  of 

•  -i**'  •,"  Mi"  military  will  :ie  the  in«  rea'.ed  aval  lab  lity  of  the  means 
*   '  '*»  '!    »n  wd-'.-k  nl.n  are  hpl*»„  fhe  poverty   line.     Ms.  ChilVOS  , 

*     .  ! '  'i ?  r  * 1  "i ' !  ■  »i  nf  »t„-  uf  [,1rili  ■.  nntrnl   through  the 

'  l,  .1'*   i"'.pm-»an'   hms  »n  for  the  pv.'.a'Je  of  the  £RA? 


I-'":-  »  •  "f  **»•■  J  i.ti- r  na t  i eea  l      -  en 1  f,  Vear  I  eriiii s*:,  ion  sugget>t'« 
■  ■»■  .<        nut  ric  ,r.sMjriP<l  fn  m'fhat  duty  because  the  nllltary 
i'  a  » *.  i  pi  uo!T-.'»ri  t/,  duties  ttnt  they  were  not  capable  of  perform 
1,1  ':       riMiis;lon  "n  Civil  Pi'jhf', ,  on  the  other  hand,  has  tah»n 

•f,i*  r<<  'u-j'in-i  v;»»f.eri  f  fiv  »  t t  du  t  y  would  deprive  then 
*a«  ♦      iicuv|  anii  hi-»u'Tils       'he  emission  apparently  hellevlt,' 
, '  1  1 "    Ki.'iM       ' ' '  wtiiih   ;  M'j  wr'iM  v'u/  Sijte.i  r  ibn  ,  M»,  .  Chaye'i 


r  ii  •  i<f  e^pi  in     ,  ei(.||fity  fji»Mifnr  losed  a\f.i«p> 
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h.v/e  tc  (>(>  >>  liKvd  with  mjutrai  .lob  criteria. 

Jo  t     extent  that  some  jobs  might  have  strength  criteria  difficult 

for  m.iny  womer.  to  meet,  and  assuming  that  criteria  could  be  validated 

m  truly  job -related,  H  might  well  be  that  fewer  women  would  "benefit" 
from  tratnfnrj  and  creation  attached  to  those  specialties. 

How»>vr»r.  It  H  not  correct  to  conclude  that  women  would  not  gain 

from  the  removal  of  the  current  sex  based  assignment  barrier ^  generally. 

Mflpy  of  the  Job-,  closed  to  women  because  of  the  "combat  exclusion" 

policies  tjf j  n^t  reflect  rtn/  requirement  of  strength  1n  performing  the 

jobs      tho  best.  examples  being  the  rules  preventing  women  from  per- 

fiminij  \uj  job  on  a  combat  ship  or  from  serving  1n  combat  airplanes. 
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UI-.SI'ONM.1.  HI    vNlONIA  HANDU  R  CMYKS 
TO  QUESTIONS  OF  KI:  NATCH  DoCONCINI 

Q:     Under  the  Constitutionally-based  doctrine  of  "Military  Necessity", 
the  courts  have  generally  deferred  to  the  Congress  and  the  Executive 
in  matters  of  national  security. 

Will  the  ERA  restrict  the  discretion  of  Congress  to  Implement 
policies  It  feels  will  foster  national  security? 

A:     Congress  must  always  take  the  full  Constitution  Into  account  when 

making  legislative  decisions;  It  cannot  Ignore  all  other  protections 

over  when  making  critical  national  security  determi  nations .  For  example; 

there  is  no  cjuestlon^bur.  that  the  maintenance  of  rac  ally  segregated 

units  wnuld  now  be  conV^iered  Indefensible  --  Congress  is  required  to 

find  ways  to  accommodatn/such  important  Constitutional  values.  The 

•■.line  rhirnj  would  he  true  under  the  ERA.    Explicit  exclusionary  policies 

•i    *hi.  oasis  of  se*  would  he  prohibited  under  th,e  ERA;  and,  In  fait, 

are  completely  unnecessary  to  any  national  security  Interest. 

<):     Alter  adoption  i)f  the  FRA»  would  U  be  possible  for  *he  Congress 
Prescient  t«i  i.reate  a  gender-based  <  lassf flcatlon  if  in  the  olew  of 
»  Miiiju. nr  the  Prosident  such  classify  at.lnn  served  *.o  foster  an 
i'l'pnr* t i»n i.  qoveri'iiicntdl  objective  --  I.e.  national  security  and  the 
'  1r         at  if»n  w.v,  substantially  related  to  the  achievement  of  the 
»  ti  j"  t.  i  ve  ?  i 

a       H'.i'  ii'r  nin -li.igy  used  here  -  v  an  "importa  it  governmental  objecf- 
t  /r    and  "''.ub'.tant  t.il  \  y  related"  --  i  ■-,  language  describing  the  current 
,'and.i'-1  t.w  aiialy/ing  sex -based  Classifications  articulated  In  the 
.  r,«  "t  '  mvj  v    I'.oren.    Om     >  tin1  most  Important,  policies  embodied  In 
* '  m"  I  PA       thi.  ;<i>M<  v  Miat  sox-ba^ed  l  lavsi  f  1  cat  Ions  arc  so  necessarily 
'■■>.tr!  La  ,i'd  and  likely  u>  perpetuate  I  lie  cire-H  harm  of  acting  on  the  basis 
1         !  r.i'd  (jiuwi-.i '  i  /  aM.iv;  Instead  of  i  e  :  i  v  i  du.  I  characteristics  and 
r  I'.iM,-,  »*.iaf  m.'  h  i  lav.  I  ♦  }.      Inn  by  fhe  government  (  «"n  only  he  permitted 

V.      i        •  ii.'i  ri-»lv   :  U'i';»i,;:  I  r  t  |  r  Ijiil'i  t  am  OS  .      TbO'iP   0  Af  Opt  I  OHO  I 

.".»("((■•.   !  hM  :  1   s "  "--j  !  /  drnnfi-  hi-ie      One  is  t  t  n  *  (  i  t  r  imr,  rjm  •    1 " 
■    1     t    ;•*■!«•    '  i  .»  1 1  ■  l.v.'.ll  i!      tun   1'.  i  .1 1  c  >  f  1 1 1  I  v  e^ployid   to  rrwdy  pa*  t 
!       '    I  ■     -  r  i»  ai  i'>n      ll.r  r>f*H«:    StiVi>W»".  nnpj lat  Ion  based  no 
»•  ■  .  '   i  •  »   •    i        » •  i-  f  <■  f  i  .  i  i  ■  •      I'M   M'jii .  a  t  '  "M  of  nil  i  i|ur  phy  n_a  I 
i 1  i ■  1 1  i     *  i  •  ■  ,   m>, •    | n  / » •  1 1    mi 1  i»i  ■«.  I   hii  ve  ii  i  n*i  pe  J 1 1  fi'|  !e  j  t 1  if  ■••  t*' 

'     >•■        '<  i'       l  t'l'    1  "»  /inj   tiy    -l.ldi  e'. '■  ih'|    la^S    HI    f  e  I  )U  1  <1  M  ( if  r  In 

■  ■  '  .       i  pi''  ph   ■.  i<  .1  !   <  »if1 1  i-  •  i  t  i  ,»  I  ■  s  at    i  SSue  ,  a  Spri 
1  I    ,  '  •        '      "    i  '    *  lie   s  *  i  :<  •     ■    I  i  '  I  •» »  ,    the*  >|ov<- i  iw  cut   i  '  1st 
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show  (1)  that  the  1*w  or  regulation  serves  a  government  Interest  that 
<s  indeed  compelling,  anti  (2)  that  the  regulatt'-n  is  narrowly  crafted 
only  to  serve  that  Interest  and  not  to  Impinge  on , the  rights,  interests, 
and  npporttK    ies  of  the  group  possessing  fche  unique  physical  character- 
istics in  question.    A  unique  physical  characteristics  regulation  that 
disadvantages  members  of  the  group  possessing  the  regulated  unique 
physical  characteristics  from  members  of  other  groups  with  respect  to 
<  h.iractoHstlcs  or  factors  not  unique  but  common  to  all  —  for  example, 
i-imiomli  .  social,  political,  educational  needs  or  opportunities  -- 
would  be  subject  to  the  requirement  that  the  least  disadvantaging  means 
possible  bo  used  to  serve  the  compelling  government  objective. 

heyo.ai  these  two  nr. r row  circumstances,  sex-based  classification  is 
.always  ton  broad  a  meaas  to  serve  a  government  object ive  md,  thus, 
,,ft«M  rat  if \'  atton  of  the  ERA  must  be  replaced  by  other  sex  neutral 
means  ot  achieving  the  government's  ends,    A  particular  sex-neutral 
policy,  of  course,  might  fall  under  the  [RA  as  well  if  that  did  not 
serve  a  compelling  government  Interest  and  operated  disproportionately 
to  exclude  one  sex  or  the  other  in  a  way  that  tracked  presumptions 
about  dif forvw es  between  the  sexes. 

Prior  ro  lo/M,  the  military  had  segregated  units  based  on  race. 
louM  e'ther  of  yo-j  comment  on  either  the  wisdom  or  the  legality  of 
having  segregated  units,  combat  or  support,  based  on  sex7 

a       In  the  sanw  way  that  the  14th  Amendment  would  not  tolerate 

ial  1v-se»ir;»«j,|Ted  units.  Sf»*ua  1  ly- segrega ted  operation  units  would 

t     ;,f  . . h  i  1 1 i  t  »t\  umbo   Mif   i  HA 

n  |M.„:  ,,rt  the   |ob  1<<  ivm<!  p   »hl r-T.  "f  se*u.«l  ha i' ra s f nteti t  oi 

i...         .nt  ^,..,11  It   fh-lff fusible  st         there -are  other,  isnre 

.  ...»■;,.     ,.,,r-"     -f   ,h.iic  Mfi'!  mii  ii  pinhlH'!'.       As  wis   t.mnd  with  r.n  4  «i  i 

■  •«,..,  i »»«  r  ,    '  •    i  '    ■  li«.ir  I  /     he  '  .  1  •»  i  •   1  'hi !   'n"t>  \i)W    Sh.iu  m_»SI»i»i  t  tor 

,    ,.,,^,11   ,  j1 1  i  ■  ' '  i  /  i        ■  i  a  i  i'  "i  e-d  ■  t»r     « ,   >  t  MH-  lf,eli'»  ship  f  ni 
,  )    r  i"  ;  im  '    1  .       "<f  i'te.1 

ft,     i  ,,)..»)         .  i.nir.!'iiff'd  lh,ft  n-riatn  |'S/«  ho  I  eg  1 1  a  1  tihturs 
i,.,  !  indl  ig     and  a  Kill1    e. 1 1|  i  ••  *  '  s  jjei  i  ej  tl  on  <e*  .   i  m  li  i  s  wo.  ds  , 

■  ,,   wm„.„'  km  y   ir.ipa«  t   hi»q»tf1vi'l  v  no  a  unit's  toheciveness  ami  i'Mp  tc;u 

it  Hie  t  HA  wen-  In  Mto..t.  (ould  the  Umqre.s  of   the  Military 
,        .,i„M  -.tudifs  into  t!ii'  ot  "psy  hnlngit  al  tami  Mi  ations"  and  H  I  he 
m!u,i»vd  that  the  presen- 1-  ot  wn.-"fi  raiqhl  have  an  advetse 
,i  unit's  loU.at   „;.llltv,  would  it  he  possible  flu  <ongro<.-, 
.  ,'    ,,i  i.er.tnii   fhe.e   studies,    that   ui  »u  1  *t  e f  1  ud*«  wtvo'ti 
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A:     It  should  be  noted  that  them  s«m./  arguments  about  potential 
negative  effects  on  unit  cohesion  were  used  to  Justify  a  racially 
segregated  force.    They  were  unsupported  by  evidence  1n  the  racial 
context  and  are  similarly  unsupported  here. 

The  services  have  done  repeated  studies  on  the  effect  of  the 
women  in  combat  and  combat  support  units  and  have  never  established 
any  empirical  data  to  support  claims  that,  tor  psychological  or  any 
other  reason  women  have  an  adverse  effect  on  performance. 

Claims  that  women  interfere  with  crucial  "male  bonding"  processes 
are  specious,  based  on  subjective  and  biased  reporting,  not  on  fact. 
Such  ideas  should  be  laid  to  rest. 

However,  it  Is  clearly  within  the  powers  of  Congress  and/or  the 

smviro  branches  to  work  to  determine  how  best  to  manage  an  Integrated 

fon  p.    In  far.tf  the  establishment  of  programs  specifically  designed  to 

address  problems  of  mistrust,  sexual  harassment,  and  other  resistance 

to  sexual  integration  would  be  entirely  consistent  with  the  ERA's 

purpose,  and  might,  well  be  required.    The  services  are  fully  capable  of 

designing  and  implementing  such  programs,  as  they  have  of  necessity  done 

in  the  area  of  race  relations. 

It  h.is  been  argued  rhat  the  right  to  privacy  might  exclude  women 
f »■•■•»>  .it  h»,jst  some  combat  duty  if  sexually  segregated  sleeping  quarters 
<»*   irhMr  such  facilities  could  not  be  provided  or  enforced. 

Would  it  be  your  position  that  such  considerations  might  justify 
,.<,  hj-.ion  ot  one  sex  from  a  combat  situation  In  which  even  minimal 
om,.k,  i<,  n->t  possible,  but  that  such  considerations  would  not  justify 
i  jtMi»»ral  r«»llatKe  on  sexually  segregated  combat  units  much  less  the 
if   iTt.^y  ^elusion  of  women  from  all  combat  units? 

'♦■4-»inly  if  i'.  not  necessary,  and  would  b"  violative  of  the  IRA, 

"  '•  •  <,p  'lrh,,»      pMli.tP',  f,i'  segregation  o»  exflusion  to  accommodate 

'  •*5'  iM<»r.,H".  [irn<iHf,.,j  ;m  iv.o.y  rioht.s.    Any  policies  designed  to 

'  I'ri/.'.  i  ief  »i  |..,»-,  i/tiu  TiJ  fuu-r  fii  |w  .jiav/n  as  narrowly  as  possihte 

'■   '"    I-  ■.  "c-  m,,i    r|u.,    (,,  ri<  1 1   servi-   fn  t  ijt  t  -i  i  1  ^wm ' <\  p.u  t  »i  i  pa  ?  i  no 

'  -     "  ■      1  '<•» '  i  '"I  p-i  ,  t  1'iMnri', 

i      '  ■    s,,li-'  » '■]!.'    \i    >iri>|ct  '.tain!  ih.r   noimmm  have  I  n  n  pl.Krd  in 

 '  1    •  "  *  i '  i   ■'''(■)  t  i  "".  In  ,)  I  I  tu.i*\\xM\  w.if, ,  fh.it  fh<'/  have  lived 

'  ■  'h'M.-f  !».ithlrH(i  -.  i|.|it  J»i  i.-nfs  .mil  '.h.und  sa'il'aiy 

'    ■'  'if,  u'i|'     vii' oat  Ion  <Hid  HAMI  uni  ts 
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have  deaU  with  lack  of  privacy  ami  have  functioned  professionally, 
ft,  ha,  been  s»own  wUh  the  recent  space  shuttle  mission,  teams  of 
people  working  together  can  design  privacy  strategies  which  work. 
».  ha,e  -very  reason  no  be! lev,  that  the  services  can  devise  methods 
„f  preserving  basic  privacy  rights  without  denying  women  full  oppor- 
tuMty  tn  servf  thoU  nation. 

deemed  <iualifled  for  service? 

ft      T,sts  measurln,,  qualifications  .vo.ld  have  to  be  administered  and 

 ,  „n  a  se,. neutral  basis.    Moreover,  cut-off  Scores  would  have 

,„  t„.  fr..rtt.d  euually,    Confusion  in  this  area  comes  from  three  sources: 
•     ,.,„(„„  a,-  made  that  physical  standards  for  the  service 

have  been  lowered  to  accomodate  women.    It  must  be  noted  here 

th,   -standards-  spoken  of  hen,  are  not  job-related  criteria,  but 

,,ltho,  to.  ruguirement  that  officer  candidates  be  physically  fit  to  the 
,)pMmum  of  their  capabilities.    In  that  instance,  placing  male  and 
frflMk.  ,tanda,ds  with  individualized  standard.  woul"  rid  the  policy  of 
,„  „,,,„,,,„  and  *.  no  han,  to  the  ultimate  desired  Voouct"  - 

,,m  <«t  ■.  w»"i  ii  e  physically  fit. 

,     „  „  ,j,,„;l,„l)  tlnt  there  is  a  single  accession  or  post-basic- 

 ,  l)lw..i(  „  ,r,,,dard  which.  I-V  Itself,  can  bar  or  adnit  a  candl- 

.,  ,  parfular  ,ob,    h,  fad  .  individuals  may  have  a  variet,  .f 

.     ,.  .   ,..„.,,  ,„.,/,,  ..tw.l.al  'est/.  whM-  mus-  be  looked  a1  as  a 

„  ,„.,,,  „,.,,!  rt,th  .<  low-,  physn  al  '  mm.  'tV. 

,,.„.;,  ,A,  ' 1 1  Lot.  be  a  ->r,  ■  ■«"dH»»«-  f... 

.,v-r.il1      'brl.'i   I  "A.  '     ;'  v,u       '""  " 
,.  ,,,  ,,   ,11  ..TM.dat,-.  ,  n  i  »  ■'"'I'"  ,h" 
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|     |...|     If    ^'M    ■  ..n-.t-IM?     "V»M     <  li'M' 
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J  WATT  of   j  hi:  i:ra  iiimrj  im  military 


The  follow*  ruj  interpretation  of  tho  ERA  was  ijlvon  by  Anton i a  flhayeo, 
f»n  pim  "nder secretary  of  tho  Air  Force  during,  tho  drier  Admini ut ta- 

n»|.ii(liiit|  it«i  impa  m  upon  tho  military,     Ms.  Chayoa  was  selected 
by  I  HA  proponents  as  tho  person  best  equipped  to  represent  them  on 
'  "»b  at    »  Novunher    I,    I'iBJ  ferial  o  hearing. 


( I )  rr  iin*i|i|o- -  Under  the  K  Uh ,  all  ijewh.i  based  distinctions  in 
miltt.uy   t.iw  .ind  policy  would  have  to  ho  eliminated. 

(,»)   t  r.ift—  The  present  system  of  draft  registration,  limited  to 
males,  would  he  unccmiti lonal  under  the  flHA.     Restoration  of 
pant   ':yw?rnuj  oi  draft,  limited  to  males,  would  also  be  unconutl- 

t  lit  i'rHfll  . 

(U   lift  ft  went  ?»      deferment  a  firm  the  diaft  on  t;,o  basis  of  qendor 
based  dist  inet  ions,  such  *;»  motherhood,  wcmIo  bo  unconstitutional. 

(4)  '■^mbat---  Tho  current  'combat  o^ctusxen1  for  women  in  the  mili- 
t  lry  weutd  be  .nconnt  itutio,usl,  ho  occupational  category  or  posi- 
t  ion    'imiIJ  he  deni*  '  to  t^ma^es  under  the  ERA, 

,'1  w  ,,*t      "',  '  r  I  etcMl  ur'itn  «u*n  an  the  former  WACs ,  the  Armv 

»'    r* so  fr  rth,  be  unconstitutional  under  the  ERA. 

M-Uf.xty  S»  p»ir4\-        gender  distinctions  could  be  made  by  t':,e 
.••j    it.iiy  HifViii'n  ^lt.»i  •     aid  to  such  matters  as  recruitment,  ROTC 
eli  ability,  ei. !  .  »t  rii<»»i  standards,  age,  parental  consent,  education, 
and  so  '  ui  t  h  . 

'  *  *   ri  rf>,r  W<A  w.iuld  require  that  pregnancy  of  females  In 

tii.*     i  tvH<.  pr  li  lted  as  a  "disability". 

vHi    \  ihM.Hf.i--  t?*    military  academies  would  have  to  admit  males 
*■'.'!   :'■  ;»a  !es  i  a  ./.i  ll  1, i  s  . 

'  "n   '■'  »"d.o   s      M.-nta"   and  physical  standards   in  the  military  that 
t  1  'sl.e.i   i  i.  f.*;,.|   qualifying  1  "miles  than  males  would  have  to  be 

i.i»'».-d"  -»»«d  "  r  ♦  ■  •  t  vast  "    -ind  "demons!  »  ably  related"  to  jub  per - 
-:-  >*  ,,M  '  -      '"I   w<  a'l  o  iV  whether    40  pushupn  or  r>0  pushups  aie  re- 
t  '  i  «  '■  I   '  •  t     pbs.  ') 

At  f  i  i  r  \\  \       Act.  ii. »    -   ihe  KHA  allows  "affirmative  action"  pro- 
1  ,;   1       wi  rn.  i.  mi  th<-  ml  i  tat  y.     "Ptet  et<-nt  lal  t  i  eat  im -nl"  ptoijrams, 
■"  ■     »■   ti-Savel  pr      »i  j  .na!    -.t  r  ds   for    renwles,   would  be  com- 

.  i  *  i  K- ' » ■        Mi   -In-   l-PA  . 

/J!'      i   1    pli'i"    •   -!» -ii-ipl  i  nary  |  >!•.>)•  term   in  ihr  rmlifaiy  eie.ifed  by 
I  1  !    1  1  '  W  i-w'n    t--|eth»'l    wiiitil    ri'«t      iM'tl  ily    their    s<»|  I  e«|at  \t  i»i  . 

'  '  ■'  "      '.ii    I'Mt  "ii       t»:  se  r  ■  nil        i  •  mi  i  n  t  he  rn i  I  i  \  a  r  y  ,  uarl'  «r  I  he  f 
w>  »  I  b»-  'H'linol,   .m    ha»t    iii  pan,  on  the  bat. in  of    the  Vife.t<'  .  . 

'■'m  ■ill'1  '  i5»{  ei*  .  if.tri  ui  .fi  Si  i  i  ni\ iiiir  1 1  in  ,  i  at  hot  trwin^n  tSe  iiasi'i 
,f   'h-  ;s»,  -■■•e         Mitt  ui  r,f  ,,n  alle>|ed  >1  i  scr  itn  i  n.M  i  ■*  . 

iSWirOMMITFKK  ON  THK  CONSTITUTION) 
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UlsAL 

Women's  liguilyAcf  ion  I  x^ur 

WrAl's  Information  Center  on  Woron  and  the  Military  was  substantially  involved 

in  the  preparation  of  the  testimony  by  An  ton  fa  Chayes,  former  Underset  rotary  / 

of  the  Air  Turce.    The  following  is  our  response  to  the  Interpretation  prepared  ' 

by  the  Counsel  r.o  the  Senate  Subcommittee  on  the  Constitution.    Our  response 

demonstrates  how  the  principles  and  impact  of  the  Equal  Rights  A.npndrr.pnt  will 

ne  positive  and  enhance  both  military  readiness  and  the  fair  treatn*nt  of  women 

as  i  i  tl /ens  . 

r.ij|ii  i/nml  ttee  Int^rpr^tiit  ion: 

(1)  Pi  i ovinia -  Undar  the  KRA,  all  rji»nder -btiund  dlatinct  i  jna  in 
-it  lit. try  law  "and  f»olicy  would  have  to  hu  eliminated. 

UtAL  response:  .  . 

explicit  gender-based  exclusions  are  unnecessary  and  serve  to  delude 
unqualified  men  while  excluding  qualified  women,    Chayes  testified.  The 
military  Mill  not  be  required  to  utilize  soldiers  who  are  unfit  or 
untenable,  but  will  not  be  able  to  exclude  women  from  position*  on 
the  grounds  uf  assumed  lack  of  qualifications."    This  would  increase, 
not  decrease,  the  government's  ability  to  assure  that  the  most  capable 
soldiers  ><ere  available  for  any  given  military  job,  by  enlarging  the 
pn,»1  of  qualified  applicants  for  positions  requiring  specialized  skills. 

•  *  *  *  * 

•'uib<  unmittea  interpretation: 

(2)  praft—  The  uronnnt  oynt.fm  of  draft  registration,  limited  to 
♦n.ilos,  "wTTuld  ho  unconstitutional  under  the  FRA.     Restoration  of 
p.iit  syitfiM  of  draft,   limited  to  inaltts,  would  also  be  unconsti- 
t  uf  if  na  1 . 

Today,  the  skills  and  capabilities  provided  by  -omen  are  so  Integral  to 
the  effluent  operation  of  all  branches  of  the  armed  servies  that,  in 
any  rational  emergency.  It  appears  that  the  conscription  of  women  1  3 
inevitable     In  fact,  plans  for  a  draft  of  both  men  and  women  with  wriicai 
skills  are  already  boing  madi,    Chayes  testified  that  "In  my  view,  should 
*p  id ve  to  a  draft,, 1  would  expect  women  to  be  included,  even  witnout  the 
rRA,  as  a  matter  uf  military  exigency." 

'.j-h  ppjaMTee  interpretation: 

(U   Di'fnrmnnta- -  Or-firrmnnts  from  the  draft  on  the  bams  of  gander 
i,.,,„M|  ,Hnt  in«  tioni ,  ii':^h  in  moi  h»»rhnnd ,  would  be  unoinnMt  uri- »nal . 

Wf AL  response: 

Again,  ,i>ecific  deferments  based  on  gender  operate  to  exclude  rr*»n  whose 
parental  obligations  shnuld  also  bfe  consMerefl.  while  u  sumlng  that  all 
»or.*'n  with  children  are  the  principle  care  lakers.    Chayes  stated  »h*t. 
Mump  »ouM  be  hardship  eases  and  draft  defon#?nt  hiisod  u,ion  the  sane 
<a<_t.  rs  thai  now  ^evail.    The  focus  would  be  on  the  child,  nut  on  the 
pjr*'nt*i  i  V.aik-  '.hip.    wl  think  yOO  wuuld  find  that  there  would  be 
riiljsions.  or  raider  deferments,  based  upon  child  fare  regardless  of  *.he 
se«  ot  thr  parent . * 

1  it»i  i.rmt tee  <nte»  in  c  tat  tori. 

i  4  1    i'..».lvr  •    llu:  rsiM'fit.   "«*-i,nbat  i;  *c  1      i  on '    f->r  w.  In  Mir  r<n  '  i 

>i»y  \4-i\\\\\  %  >r  oik  ■»  unf  i  ».  jt  itipal  .     Hu  ni'iifi.if  1»ipal  i*a:i'ij>*ry  <•]  i  «>'■»- 

t.  .n   .   >uWI  )>v  ilr-Mlnd   to   r»-ir«V'«  nr.. 1itt    t  hi»  M»A. 

wl  Al    i  (••■!  on  a* . 

Thf»  effect  of  the  sc  i:alUd  "r  on  bat      :  nisi. .ins"  '.s  *.o  itmtml  wr.t-^n'i 
ii.trf  topjf  Ion  in  the  niUta'j,  while  ■  till  allowing  vo..5»esn  dn*j  the 
•.ervt.e  branches  enough  flexibility  to  assure  that  worvn  *U1  o*> 
a  •Mil  able  rt\iu  their  -.kills  are  requited.    (V'-»lat  exclusion  l4ws 
►  I'-.trh  t  ^"'.Mf  f?f--  tertaffi  ';h{;^  <r 'J  planes.  t^»'y  fJo  no'  pro',*.; 
it  -f^n  'rt.*n  w.jr  ,jn»|  r  f 
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WfAL  response  continued: 

Behind  every  combat  exclusion  lies  an  exception      "except"  nurses  where 
they  are  needed;  "except"  In  time*  of  "reel"  national  emergency;  "except" 
when  enough  qualified  men  are  not  available.    Under  an  FRA  servicemen 
and  women  will  be  assigned  to  the  positions  for  which  they  are  most  qualified. 
The  test  will  have  to  be  a  test  of  capability  under  an  ERA  and  those  test 
results      not  gender  —  would  be  the  determining  factor.    Chaves  stated,  "I 
dm  not  for  lowering  standards.    I  am  strongly  for  establishing  standards  that 
are  needed  for  the  job.    Where  the  Job  needs  strength,  If  It  really  requires 
lifting  100  pounds,  nobody  who  cannot  lift  100  pounds  should  be  admitted  to 
that  specialty." 


Subcommittee  Interpretation: 

IS)  WACo       sex  restricted  units  auch  as  the  former  WAC»,   the  Amy 
Marie  c«  « p« ,  and  no  forth*  would  be  unconstitutional  under  the  L"'A. 

WfAL  response: 

The  Women's  Amy  Corps  (MAC)  was  abolished  In  1978  and  men  now  make  up  311 
of  the  Army  Nurse  Corps.    There  are  no  plans  to  return  to  an;-  all  female 
units.    The  critical  question  Is:    How  does  the  presence  of  women  In  previously 
all  male  military  units  affect  unit  performance?   Empirical  re* '"arch  completed 
to  date  shows  basically  no  effect,    for  example,  Army  studies  have  shown  that 
the  proportion  of  worsen  In  combat  support  and  combat  service  support  units  has 
no  effect  on  measurable  unit  performance  In  field  training  exercises.  Reports 
on  the  Navy's  Women  In  Ships  program  Indicate  a  high  level  of  performance 
on  tho  part  of  the  women  and  acceptance  by  male  crew  members.  Additional 
conierni  ahnut  -jroup  cohesion  1f  women  are  admitted  are  reminiscent  of 
irguments  used  In  the  past  to  Justify  excluding  women  and  minorities  from 
other  occupations,  such  as  law,  medicine,  police  work,  and  fire  fighting. 


Subcommittee  Interpretation: 

iM  Military  ^rvice  -  No  cjnnder  distinction*  could  be  made  by  thv 
military  norvTces  vfth  regard  to  nuch  matteri  a*  recruitment.  POTC 
n  I  I'jttn  1  i  '.y,  enlistment  standard*,  age,  parnrtal  connunt,  oduca*  »-.»n, 
ami  «io  foit.h. 

Wf.Al  response: 

Currently,  the  Navy  requires  all  female  enlistees  to  be  high  school  graduates; 
male  enlistees  do  not  have  to  be  high  scnool  graduates.    The  Army  requires 
all  women  to  have  a  high  school  diploma  to  enlist,  but  only  651  of  the 
male  eallstees  must  have  a  diploma.    The  Marine  Corps  requires  all  female 
applicants  to  have  a  high  school  dlrtome  or  equivalent  education  to  enlist. 
(The  GEO  1s  not  considered  equivalent.)    Hales,  however,  only  need  to  have 
attended  school  through  the  10th  9'*de,  and  even  this  standard  can  be  waived 
by  the  Mar-  e  Corps  Conmandant  fot  "exceptionally"  qualified  applicants. 
The  Coast    ,ard  and  Air  Force  hav\*  removed  all  restrictions  based  solely 
on  gender  in  education  and  enlistment  standards.    Under  an  FftA  these  standards 
would  nave  to  be  consistent  among  the  sexes  even  If  It  meant  ralslno  the 
statitliirds  for  male  enlistees. 


'•uhcuml  t  t>?e  Int»»rpri»t4t  Inn : 

'/)  I-  r  <»«j  n«i  r*cy  -  -  Tha  ERA  would  require  that  pregnancy  of  frnjloc  'n 
• '.»?  service  be  trejtnd  as  a  "d t sah\'l  i  ty "  . 

Wf Al  response: 

fur  the  protection  of  force  readiness,  1t  would  not  be  necessary  for  the 
military  to  treat  preynancy  any  differently  from  other  physical  venditions 
*hkh  might  »**<i»ilt  In  a  soldier's  Inability  to  perform  his  or  her  duties, 
^assignment,  convalescent  leave,  and  radical  care  are  a)rnti<iy  In  place 
for  those  soldiers  Mho  become  N'misjrarlly  disabled.    It  should  be  notrd 
that  !»tat1it1rs  .how  the  averay.»  worao  soldier  loses  less  time  from  her 
)ob,  for  a>-y  reason,  Including  preynancy,  than  does  the  averaqj  male 
vildter.    there  Is  thus  no  evident  that  pregnancy  1s  a  threat  to  the 
M'aillnpss  of  i>i»r  atm*d  fortes. 


'.<j{'«  urrdttee  1nt»/rp»rtat  Ion. 

' rt  I    A«  .idm  i  p«>  -  T  rit*  military  academic*  won  K1  h.?oe  to  nJnit  m/5!"ri 
» " » t   f<'''jl''S  >  »n  iin  jejuni  h.i  1 1  ij  . 

Wr  Al    rrs  {*v»fi>e 

Wo:.ien  fiave  rlwiys  and  *uuld  continue  under       LEA  to  be  required  to  n^et 
th*  MityB  standards  as  r«lrs  for  arinlsslon  fo  the  military  academies,  fhayes 
**s  fl%krd  If  with  an  »*<A  Nwur*n  »^ust  ie  a«lm  Ued  to  West  Point  on  a  parity 

*nth  rm  *    -he  re«.|>.m/fed.  "Well,  if  he  n«af.t  bv  ;:a»  Uy  that  1t  *^ulrt  have 

f"  to  "1  f-0.  rhe  .ui'.wer  lr<  t  lr>ai  ty  no.*' 
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WtAL  response  continued  ,  .  . 

•Out  if  he  meant  by  parity  that  people,  men  and  women,  would  have  to  be 
looked  at  with  regard  to  their  qualification*,  and  that  there  would  be 
„o  bias  in  the  admissions  based  upon  the  realistic  quallficat  ons  for 
officers  in  each  of  the  three  services,  that  kind  of  parity.  I  think,  already 
mi istr." 


r.ubn»wn»  ttt»e  interpretation; 

:'M  -,f  1,1  l.ii  tv  -  Mi-nf^l  .md  phyHir.it  -it  ,tr,rf,u  .Is  in  the  military  ttwit 
n-\.»|i,'ii  in  fYwt'r  <pjal  i  fy i ioj   fcmjli-s  than  molon  would  n.tve  rn 
',.,.»  i  f  i.'ii"   ind  "ifluvint"  mtl  MVtr.nnM  r  aMy  i.'lated"  to  j"b  p.  r 
v    I'-mm.      ci  wr»uli1  ask  wtnMhor  40  pushup*  »>r  f?0  n<i(ihupa  .sto  r«-- 
i.fi       t  (<  tfo  most   Jobs  .  "  ) 

rhayes  testified  that  'With  the  adoption  of  the  ERA,  explicit  gender-based 
♦{-elusions  would  fall.    Tests  of  strength  and  aptitude  will  have  to  bear  ^ 
*      proper  relation  to  the  tasks  whose  qualifications  th*y  purport  to  describe, 
rerionnel  will  be  matched  to  tasks  based  upon  performance  criteria.  Ihis 
-ould  help  assure  greater  productivity  and  ef fecllveness .     Where  the  job 
needs  strength;    if  it  really  requires  lifting  100  pounds,  nobody  who 
<annut  lift  100  pounds  should  be  aitMtted  to  the  specialty.     On  the  other 
hand.  If  the  Marine  Corps  really  needs  high  school  graduates  to  operate 
effectively,  lhen  the  education  uandards  for  male  enlistees  would  have  to 
he  raised  ro  'he  same  standards  now  required  for  female  enlistees,  even  if  it 
insulted  in  fe«er  qualified  males. 

Wh  »jrrr;ittee  Interpretation; 

t  M) }   Atfui  vo  Action-  TUB  £HA  allow*  "  at  f  x  mat  we  am  on    1  T" 

■  |  ,„.,  f„r  *  r.  m  thcTmilitary.     -Preferential  treatment'    pr.eii  ■■ 

.  „  h  .»■.  iMl.i-i-1  pi-.m'ji  M-m.sl   ntandaids  for  females,  would  be  i*oir- 
;  j '  1 1  > )  f  u  »  t  h  <  V»   I  HA  . 

w'  At  '"dpoese 

Lhayes  was  asked  if  she  agreed  with  the  following  statement:    "under  the 
_^    f MA,  neither  set  could  be  preferred  above  the  other."    She  responded  If 
,-ou  are  talking  about  straight  preferential  treatment  that  compensates 
for  past  discrimination  and  that  can  be  very  dearly  shown  to  be  that  and 
has  to  be  Subject  to  very  t  .ireful  scrutiny,  1  think  that  Is  allowable. 


r.-jk'  ijrru  tt.ee  into*  pre  tat  ion : 
ili    -  ,  -.,  .j.Iimc    -  'U      i  p  1  w»Jty  problems   In  the  miliary  cir 
,.  ..„,  ,,Mlj  wi  ■  mm  t.'-K'Miet  jn.iM  nor    l'j'jtify  their  -io-ii 


it  Oi! 


«4i  Ai   i  ♦•j.^on,,e ' 

niM  ipl'ne  probl(  M«i  .vu,nq  the  '.exes  will  have  to  he  dealt  with  Just  as 
all  di'..  IpHne  pmbler.s  are,  even  those  a^Ong  people  of  the  '*me  sex. 
("haves  used  the  aaalogy  of  race  relations  to  elaborate,    $h»  asked  If 
<t        ■».- Wtratrd  to  ,ou  that  White  people  beat  up  ftlaek  people  if  they 

,,re  living  i#.  the  v.mr  dormitory,  would  you  pernlt  '.cqregation?  Would 
,,.„  -,ay  for  .u,t  ipline.  it  wcu'd  be  necessary  to  eliminate  the  Black  people 
f.«.n  the  .!r.^!n,»»    |   h  n„t  think  you  would  argue  that.    Ynu  deal  with  the 

.1,,,  ,pi  ,'„,,  x         i.-,  ,»m.|  ,4i  r-ri,,.  ifi.  t  Me  w^ple.    Nn  you  cannot  beat  up 


(«t  into  trmihle. 


Vnu 


« ua  1  ly  . 
.  nwe  the  wi   *n . " 


.If  you  do  .you  are  going 


,ir  S  •  i  r  i 

ii  ' 
1  - 


n  f  , 
.1  )  ' 


i  ri.i*-  » i" 


■ny, 
■f  Mm 


if  a  I 


•.tri'i  g* 
n.iiy 
i.|f4M.r 
in  .-ffe. 

(.|.  As 
My  li 
w  1 1 1 
1       ■  .ii 


h  .|r..J 

■ 

ilf  'H 
t  nil 

M't 
r  hflyl* 

i  a  di 

.Mllf 


'OS,  It 

'■(•'  M">' 
1  r.nf  , 
at.-  M,. 
s  said 

the  ii' 
,»■».  tte 
ir-  .«'t 


r  ay 
f  1.  ft 


.,. ability  t"^ts  m '-c>  to  teplarp  grnder  M  ■eu" 
I).-  mat  M«r*  hvsiial  '.tan  tjnls  tiavr? 
t  ly  eiiluding  w.r^.    fhayns  testlfii'd  that 
,/vit  'ally  invalidate  '.ui.h  a  rule,  as  luftq  as 
tn  l.e  VistiHed  in  relation  to  pprfiir.-ame  en 
(ThK)"*iU  nut  pla-e  9  ctushinq  liurrtVn  un  national 
i*i  »-nt  of  pt  .yiding  ohJetUyo  ratloiMlp  for 
,.,11?  is  not  an  it  ;.edi«««nt  to  national  seiuilty 
,  t.\  |.,.,f  .t  hut  den  'if  sti  ii  t  m  rutiny  «m  l<ud-iet 
He,  .im>  woM  ig.ll'fe.l  to  i.^kn  lh,.»,  .  ,v. 
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labbi  N.  feubergar 

Jtwlah  Orthodo*  Coalition  4galnet  tha  CIA 
440  Ht.  Wilaon  Uni 
laltlaora.  Maryland  21208 

Daar  labbl  feubargan 

Tou  raquaatad  ay  opinion  whatbar  adoption  of  an  Equal  llghta 
Wdaant  (VIA)  would  randar  uacoaatltutloaal  tha  Military  l.l.ctlfi 
S.rvlc.  Act  (MIA).  50  U.I.C.  .pp.  |  4)1  .t.  toaofar  ..  It 

raatrlcta  pr.aldaatJal  authority  to  ordar  draft  raglatratlon  to  "alary 

limitation  against  ■  challaaga  that  It  conatltutad  unconstitutional 
gandar-baaad  dlarriainattoo.    tea  wovl*  aipact,  tbarafora,  that  both 
propoaanta  and  opaonanta  of  toy  naw  IIA  would  focu.  qulta  aaplicltly  on 
y«ur  qua.tloo.    At  thi.  point  I.  tlaa  any  opinion  Utt.r  auat  ret  Upon 
rh.  prawtaa  that.  If  adoptad,  ■  now  IIA  would  raatrlct  gandar^aaad 
rlaaalflratlcna  no  laaa  atrlegaotly  than  did  tha  racaatly  avplred  EVA. 
«n  that  piaaiaa.  It  la  ay  opinion  that  an  CIA  would  randar  tha 
avrlualon  of  woman  froa  draft  raglatratlon  couatl tut lonal ly 
laparalaalbla. 

At  tha  outaat  1  would  obaarva  that  loatfcar'a  rtault  aaaaa  to  hava 
j*an  affacttd  by  rathar  aicaptlonal  clrciaaatattaa.    joatkar  reichad  the 
-.uprana  Court  for  daclaton  aftar  an  eatanalvc  public  coa'sTJaratlon  of 
tha  aala-only  draft.    U  1980.  Praaldant  Cartar,  acting  with  counaal  of 
hit  allltary  advlaara,  had  racoaawadad  that  tha  MSSA  ba  aaandad  to 
allow  draft  raglatratlon  for  woaan.    Coograaa  rafuaad  to  aaand  tha 
atatuta.    4M  U.S.  at  72-74.    ftalylng  hmiXy  o0  lhat  Congraaalonal 
at  t  Ion.  tha  Supraaa  Court  rajactad  a  data  that  tha  axclualon  of  woaan 
fT,m  the  raglatratlon  provlalona  violatad  tha  aquallty  aanditad  h>  tha 
uua  Procaaa  Clauaa  of  tha  Plfch  AaanAMut.    Vhlla  aaaaingly 
acknowledging  that,  rvan  undar  aitatlog  cottatltut lonal  law. 
grndarhaaad  dlacrlalnatlona  raqulra  aoaa  apaclal  justification  (id.  at 
'•V),  tha  Court  •aphaatiad  tin  Judicial  dafaranca  to  Coograaa  "la  at 
Ira  apogaa-  |n  aattara  of  Military  judgaaat.    Id.  at  70.    Sine-  tha 
purpnaa  of  r#|f atrar Ion  was  to  aacura  coabat  troopa,  and  alnca 
platntlffa  aada  no  rnnatl tut lonal  challanga  to  tha  provlalona  uf 
elating  law  Baking  woaan  Inallglbla  fur  coabat  aaaignsttnt.  tha  Court 
..mrloded  that  Ccngraa.  could  aaanpt  woaan  froa  tha  duty  to  raglatar. 
1<J.  at  7%-ai,     "Men  and  woaan,  bacauaa  of  tha  row  hat  raatrlct lona  i  i 
wawrn,  ara  alaply  ftot  alallarly  altuatad  fnr  purpoaaa  of  a  draft  or 
raglatratlon  for  a  draft,"    Id.  at  /«.    Tfcraa  juatlclaa  Jlaaantad;  thay 
I na tar that  tha  <oort  had  ahown  too  auch  dafaranca  to  Congraaalonal 
Mawnnf  and  thar  th*  poaalMe  patalaalbl I ity  of  aiclualon  of  woacn 
fnai  r<»abat  did  aot   Juaflfy  a  rorraapondlrig  fficlualoa  froa  a  duty  tn 
\       sit  1 1  . 

In  ay  uplnlt-.n,  ratlf  leaf  Inn  of  Eha  KM  would  have  requlrrt!  a 
.Jtff#ir*.i»t  raault  In  Ian  than    Ihat  aaandaant  would  hava  aandatad  thaf 
fgoallty  of  rlghta  undat"  tha  law  ahall  not  ba  abrldgad  by  tha  l/nlta* 
Ntatra  on  anount  of  a*i."    Iha  CM* a  laglalatlvn  hlatoiy  aikaa  plat 
rl»ot  unr  pur-o«r  of  th#  propoaed  aaaodaant  waa  to  raqulra  aaanlnaful 
«ntrftratlon  of  t#tWM>n  Info  tha  natlon'a  allltary  forcaa.  Aawndaant 
KMpr.t»riara  war*  voral  In  thalr  Inalatanca  that  aiclualon  of  woaan  fnvn 
min»«iy  aaivltr  waa  Imonalatant  wl*h  full  aquality,    Noraovar,  tha 
aaandarnt  waa  oj.poaad  by  aany  prai  laaly  on  tha  ground  that  It  would 
N.ili^M  uwn  ro  alMtary  aarvlcaj  Indaad.  Sanator  rtvln,  fln  oppunant , 
Piitpnaad  r'.at  tha  KM  "ahall  nt.r  tapalr  ...  tha  valfdlty  of  any  lawa 
.  wfil<ti  etewpra  woaan  fiun  coapulaory  allltary  aarvlca."    ?,tmt  UB 
'..iiKi.        .  'r.t;,  am  (W3).    Thm  MiryiUt  ^apavtaant  ahared  rha 
vi^w  ttiat  rha  KM  riroulri>t»  a  ftamtar  naurral  draft,    fln  Hay  1,1*7%,  for 
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•  ■Jtsf»t« v  than  Aaalat*nt  Attorney  Cimril  Rahnqutit,  the  author  of  the 
Roalkcr  opinion,  atatad  hla  undatatandJng  that  tha  EM  Would  raqulra  a 
gender-neutral  draft.    Equal  Right*  for  Man  and  Voaent    Haarlnga  on 
H.R.T.  Ree.  15,  208  and  lalatad  1111a  bafora  Subcoaailttaa  No.  k  of  tha 
Houaa  Coaalttea  on  tha  Judiciary,  92nd  Cong.,  lit  8aaa.  327,  128  (1971) 
(aeaorendua  of  VI Ulan  H.  Rahnqutet,  Aaalatant  Attorney  General).  See 
attu  tha  lattar  from  tha  Dafanea  Depart aeot  to  Sanator  Bayh  deted  Tab. 
M,  1977,  u$  congr.  be.  9344,  9347  (1972).    Finally,  tha  Sanata 
Reporte  eccoapenylng  tha  eaeitdaent  aekee  plain  a  belief  that  tha  F HA 
vequlree  a  gender -neut ral  draft.    8.  leju  Ho.  92-639,  flenetv  Coaa.  on 
tha  Judiciary,  92nd  Congr.  2nd  Saaalon  (1972).    "It  aeaae  Hkely  .  .  . 
that  tha  ERA  will  raqulra  Cong re ee  to  traat  aen  and  voaen  aquelly  with 
reepect  to  lha  draft."    Id.  at  13;  aaa  alao  Id.  at  24  (eteteeent  by  Mr. 
Fung);  id.  at  36-39  (ateteaent  by  Mr.  Brain). 

T»il a  hlatory  aeaae  to  ae  to  Bake  plain  that  undar  tha  EM  eoaen 
mold  not  ba  exeapted  froa  tha  draft.    Thla  la  a  wldaly  ehered  view, 
Sea,  for  eieeple,  grown,  at  al«,  Tha  Equal  Rlghta  Aeendaant  t  A 
t  onetttutlonal  taala  for  Iqual  llghta  for  Woaen,  80  Yala  L.J.  871, 
^69-79  (1971).    Hala  and  Xenoattt,  Voaen  and  tha  Drefti    A  Raeponee  to 
CrUlce  of  tha  Equal  Rlghta  Aaendaant,  123  Heeling,  t.  J.  19**,  19<*-2oI 
(1971);  Note,  Tha  Equal  Rlghta  Aaendaant  and  tha  Military,  82  Tala  L.J. 
mi,  1537  (1971). 

My  only  habitation  dertvee  froa  tha  fact  that  tha  currant  draft 
h*p»i  daatgnad  eokely  to  obtain  combat  troopa.    In  Eoetker  no 
.   natt tut  tonal  chellenge  vee  aede  to  tha  txclueion  of  uoaen  froa  .  oabat 
dtialgnaaota.  and  tha  Court  epperently  believed  that  thla  excluelon  la 
vail  J.    Ttie  prcrlae  i a pact  of  ERA  on  tha  c  oabat  queetlon  ie  eonevhet 
oncettetn.     It  tha  EM  doaa  not  bar  complete  enclueton  of  woaen  froa 
<  uaho t .  parlaps  tha  currant  evcluelon  of  woaen  froa  tha  draft  alghte 
one  a  again  ba  juatlflad.    Ifhlla  thla  Una  of  arguaant  la  not  wholly 
taplauatbla,  1  do  not  think  le  ta  peraueetve.    It  la  Inconeletent  with 
tSa  EM'a  claar  legfelatlve  hlatory  on  tha  eubject,  «oJ  tha  fact 
(etreaerd  by  tha  dleetnttng  Jodgee  In  Roat  ker )  that  allttary  nrede  far 
exceed  that  of  eleply  ee cueing  c oabat  troopa.    Moreover,  tha  arguaant 
rvat*  on  what  la  to  ay  alnd  an  arronroua  Initial  prtalaa,  neatly  that 
the  EM  tfuuld  paralt  wholeeele  axcluatuu  of  woaen  froa  all  cuabet 
e»eigne«nra.    The  leateletlve  It'etory  I  heve  referred  to  does  not 
support  that  view. 

In  aua.  I  thtoh  that  (hr  ERA  wuuld  hivv  bran  interpreted  to  require 
Hinder -ti#ut  ral  Armt*.  regtet ret  ion,  and  any  new  PRA  wl  13  hava  a  alalia/ 

v  '  rer t  . 


ttlnrer  »\y  t 


U*ovy  Paul  Monafthan 
Prtireeenr  of  law 
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Jum  to,  mo 


CONCUSSION AL  BJGOBD— SENATE 


8«81 


Karoo*  m  iM  InMummi  on  Hmtown 
« m »  Numw an  i*u  *«jictk>m  at  |.im ■ 
i.4Tiua  Mum  Tim  bmbmbqtwm  or 
Vuun*  Wimi  Vwwm  »i  Mhitmt  im< . 
i\t*  mnci  Art 

tm  AuMmmim  rttottoA  ■  propoMJ  to 
r*>qair«tM  r*M*mitonM  young  woman  un- 
<Uf  th*  Military  MnMH  Botvic*  Act 

MlnAful  ttt  UM  D—gWK1  oontlUutkOhoi 
Autp  ill*!*  Article  I,  MUw  A,  1  U  mUM  Bit* 
•uppofi  ArmiM,"  U  "pttiMl  anA  nMlntala  ■ 
Hft»l  '■  in*  '  'to  m*M  M)M  («r  11m  OotMn 
•<•*  H«f  uWtM  to  Me  BM  u.«i 
r*r*ro,   U«  WUHtM  ims  w*f«ful>»  an- 


al «4I  WltoM  AUaA  by  antuM  B*r*MtMl  m 
um  Army  are  ta  aprr4a)tM,  Milk  w  uwu 


•aaaMIum*.  tm  (waHiti  iMi 
Mrl'ilM  amcmA  a  tor  hmmmt 
BJ*  io  MTtM  IMI  IM  MtUMT 
urn  now  fapoM*  to  MHlBg 
Wi  uniy  rtqulroMBM  an  nnn  at  ■Wjow 
Id  ibt  i*«nt  af  toobtlto.  Ion.  ftiwUw  nun- 
uulim  will  mHm  mw.  bat  mi  bU  of  um* 
pwAMBii. 

'  In  l*M  IM  CbmmIM  rrnerMA  ■  ftui  t» 
iubi  BMaAaltag  mmHIw  ragtotratMn  to 
■Mi*t  rrn'  taai  oartar,  n  kit  aum  of  iM 
Unto*  mm ■  la  JMunry  imp.  rwopnlaM 
IM  MM  Mr  ragtotrattoa  m  impee*  our  4* 
l*M*  PM*WB.  TM  MM  mt  wht  thtr  tomb 
mmmII  to  MgtotoceA  Mm  ■  Aominani  pan 
•I  MH  MMl,  BtafaMMjlM  raM  Military 
Mimi  lb*  AubeoMailita*  Mi  Manpower  in* 
rwawu*!  MM  tor/oral  MMitonto  bewlnct 
in  1Mb  «n  IM  r«rjtaW«UoA  Mo*  p*mm\f4  by 
i  hi  rtuMit,  on  IM  qtMUon  of  Inaltoirig 
woman  Ift  Mm  oU*t  MnIm  Miliar*  to- 

MM*  UVMVWA  M  tMtoVtMj  Mi  CVtMTHp* 


Ml  BVUtoMt  TO 

coniM*.  BtolltoM  la  IM  Mfaarl  UfllU  tMI 
CoulA  MM  UlMr  MMBftf  Ml. 

Ml  IM  toUlUrr  ill  I  TOW  MtlAM  at  toagtA 
■buut  UMtr  BBBtaluaitoa  ptea*.  anA  IM  plaea 
at  womb  m  umto  ptan*.  totfe  IM  Mrtuan 
and  miliary  teaAerMip  atraaa  uu  taw*  wm 
no  military  MM  to)  4t*U  nwi  Mm  mm  al 
the  csmtot  ratrkiMu,  to*  n**A  wauiA  M 
anawtly  fat  mm.  an*  wmr  ttonatowa 
wonie  aq  um  rwuitwaont*  far  MA  TM 
argtuwai  fat  ragtotftaM  ui  IbAbbum  af 
Mil,  UMrtiere,  to  m«  MaM  M  Miliary 
MtMMiy.  Ml  m  imMmtom  at  aatoty. 
TM  Army  aM  IM  Mwte*  Qwp*  I  MUM 
that  Mmum  af  piMal  ohwtaae*  tm  aaaiMl 
anna  an*  IM  naiar*  af  IM  MBMjaatf  atta- 
alton  tPTtoaiM.  tM  pftoaary  aaM  to  fat 
mnimi  raalaroMawto  Iran  IM  toMMttM  ait* 
torn  tatocUTO  Mrvtoa  nMia  Mtttoto  far 
arorilni  aaJr  bma  Awtaa  IM  tat  a)  MM* 
ana  anil  a  wall  bum  bar  af  Mm  waulai 
M  IMIMM  ta  im  toMt  atafUA  faMM  MM 
iMMya. 

In  aMittoa.  iMra  aro  attor  mlittary  raa- 
'  piMlaat  im  Mm  ItoMj  af 
'ntttott  MtobUlii 
1  M  abto  at  bm> 
ahlaa  a,ul«my.  tlnlto  at  ahlaa  nal  muiM  at 
Um  fraai  at  aM  aratMuMf  mMAuim  fat  im 
frail  biianMiBM  ntuat  bt  abto  at  awt a  UM 
traaaaMvy.lft 


war*  ratuiarM  ana:  maiKiM  tiu4ar  th*  M* 
Mintoiratlea  ptaa.  la  unwtov  ea4  uiummbI* 
aWa  to  a  larg*  nM)orlty  af  our  |*opta 

tm  OMMiiMUm  that  a  rofUUatkn  aM  la. 
♦tMI ton  tyatam  lavolvlng  onl^  mall  otuataa 
to  IM  Mai  mm  to>  taiwa-tM  aouaarfa 
|>  ip  ii  Ma  Ml  aM  IU  tilUaiau  abilllr  io  p*o- 
tom  tVMir.  IM  CommliiM  mm  mindful  of 
argumtnu  aaaM  bp  bobm  crlllca  af  raguuii- 
IMA  IMI  IM  CMlMIIMltoft  fM|UlMa  bni  h  Wr  li 

ana  mm  In  M  iraatM  aquallp  Th*  orin 
Mtnl  raato  an  an  hiltrarttatlon  af  Um  pan- 
ataia  af  MM!  pfataotion  IMi  navM  aaan- 
Mat  m  MjmJ  aMHag  aMrop.  mm  M  vaaatn 
af  Um  mm  af  rairtofaUaa  aM  mmctip- 
Uaav  TM  MMImM  aMlinp  toMMrM 
aia  *aaM  tot  Mwaua 
af  a  ajtaia  aoi| 


Uan  Tbt  CMMttM  raaabtoM  aantlaaM  that 
raftolraitoa  to  flbUlp  Maaanvp  bm  Umi 
mmm  abonM  aal  M  MatvMM  in  Mr  tfto. 
UaUM  mm  iniiMiton  »r*Um  TUm  )u4|n»nl 
to  MaM  apan  IM  OMnaUPtott  amn>m*at  af 
UM  miUtoty  aaMi  af  Um  naUan.  aM  IM 
MMtPfiMitttra 'iVMp  M  IM  raiUUtuoo  to* 
mm  it  H  a  too  MaM  an  Um  Comtniiirti  aa- 
BMMBBnl  '4  IM  aattoMI  Impact  af  tbl  r*«t»* 
(••Hon  In*  pMbto  toMiMllon  af  noaiaa 

la  UMCamMUMa  vM«,UMatariinf  paint 
Im  My  atonaMM  M  IM  appranftotMMar  of 
i  »f  to! Win  neman  fw  IM  crafl  to  Um  %m»- 
i Mi  of  th*  propar  rata  af  aanun  In  n  mtoi 
TM  prinrlpi*  Umi  mm  ahouu  a  in* 
tt'itlonaiiy  ami  rvatinatp  iRfaft  tn  combat 
to  ftjaaamantal.  aM  aotor*  wm*  lupnati 
imanyauf  paopto  It  to  uniMwaflp  luapan*  i 
by  Mitttorp  toanara  tto  MM  MaUMf  balor* 
iM  OMOMitMa,  BM  Panaa  IM  Unchain  for 
an/  analyato  af  thto  pro  hi  Ma.  Rtotovy  alfOo 
"  i  of  vmm  «M  fouatil  atona  ana 


-   B»WtoWmmm|  It  MItotoV7i  tpV^ 

a:  aaM  not  atrftoto  IM  aUHMrp  »»m  Iwa 
ttoiipa  bm  tm 


MM*  raaaal  MMbiaan  M  Um  ItoM  af  aajajat 
ataroaM  aaanat  a*  raM  ta  MaM  tram 
Ito  aafatoM  ptolnp  praai  Mfiiauii  M  Um 


Mty  faraM  aM  IM  rant 
btoMm.  tm  Oonrt  mb  M  h 
UBBBtv  atonr  UmI  bm  but  MM  . 

tommJ  BMMlliuUaMi  rbjbto  nnat  tm  . 

bMbtomMM  M  MwIMM  tm  IM  Ml  M 
IJMMM 


Vjm\  Im  »mury  nroato,  a  m  ttoat  Onimrt  faajnil 
7*?-7T   aa  M  wbal  to  mmbm  m  ptaaarta  ant  m> 


anal  Mart  It  to  aattUM  M  prtal  Ml 

TM  OnMBBftM*  MM  Ml*  af  M  t.  _ 

by  im  AMmb  ttopannMftt  toMlpM  IM 
topai  MM)  ana  aaatiMibf  mm  Mill  Mly 
rafMrattoa)  to  aaaamtHtonaUp  MfMMp  ta 


iba  cmimi  awn  OaMraf 
OmmmI.  im  Om  ■ 


ftMBTfUl  MIMltp  M  laMM  M 

-  *rp  IM  CMnalitoa  Bnaa  Mto  a 
MjfMM    MM    ultimautp  MIlMMtftp 


mbm  aap> 

partial  Um  aaontftirttoaMinp,  af  Mito  m*f 


p.  af  Mto  Mil 
im,  nrotoj  wm 


mZZ^H*  fm,4wi  •  *******  Maa  net  M« 

-aTuM^r^ 
mmm  iMM  aUplBto.  mmmmMmLnVZn! 
mm  aaM tbM  uai  im  earrtal  Immubm  « 


mm  MM  mtoMMMto  aaniatt 
M  iM  Mra  mm  iMiaiway  inmrn 
riMbbl  atnftlM  ta  MMbm  af  U*tr 


-  1 1  ••  ~»"^»  •—»»  ■•wtarrtnt  nir  «n  at 
M*  jaw  proMbiy  amiuaM  immUmV^mm 
m  any  but  a  tannru  mm*.  tlNft 
aMnlA  pMiiKt  roughlp  mum  numbara  af 
M  U4  Maaan.  Mcmm.  it  to  wnc*i«BBla 
V*l  Um  n.an*.  faoM  with  a  OmmmmbmI 
mmm  to  ragtoUr  rata  aM  vbtm  aanaUy 
M"ity  aooMaaraUaM.  Bill  MM 
inaUMal  jMUMaM  fw  Um  MMtoj 
anip  a  toaaa  autabar  M  mWim 

 Matr  lMMi  H  to  MM 

li  p  watoa  to  Um  mmm  mt 


MMM  ana  mmm  aaM  baaM  m 
Ujb  fattening  apaMae  Pa  Mag*  ratoato  Mt 


i  oaUMM  Um,  Um  ObbmHIm  m* 
mmm  that  paamUM  ragUUaUM  af  bm 


mm  M  an  BbMM 
bra  Mv  Um  atjalip 


bal  ta  ow  MJJrMry 
MMlnM  thu  pMtry.  TM  paMy 
Um  to*  af  BMM.ta  iiatot 
(MaaUitoa'a  ttaw.  UM  M  toapar 
fat  not  UMiMtag  mi  m  a  rapMMMi 


<>)  Arttoto  f,  Mho  •  of  Um  ContUtnUea 
MMaUto  aaMuMMlp  at  im  Obmm  im 
paaara  M  ratoa  an*  mpparl  anatoa  ptatM* 
aaM  MatoUt  b  Harp.  M  ManM  par 
PMM  aaM  rayMMM  at  4M  *mJ  mm4 
mtoJ  Mm  anA  bmmM  M  mm 
it  Ma  mum  im  MMroa  mt  Mm 


^irXmSS^S  u*m*  wtoBM  Um btoMM af 

bZ^aroi  n^lSl  JmI  2  M  M*mmm  mm  mbm*  tot 

MMBUylBtHBM^  Mt^fMMhMUMTOM 

w  M  mmm  bm  rattolraM  af  m  iiTj 

M  IM,  UMttfM*.  M  BMgal  Mtt  M  MfitMl 


Mgiitoflng  vmmb  far  BMignnMnt  u 
bm  at  MMtnmg  mm  M  mi  pM 

M  BBBMUM  1MB  MMM  toBTO  IM  BMMl 

BMlWoMnc*  at  aniMllr  bujm  nnlto  aa  an 
MpattMBi  M  M  faeMartMj  la  war  *ita  an* 
ftnvwn  rlM~a  liik  thai  th*  Commitua  MM* 
atUlMlly  unvarrAntM  anA 


•Bff  IMAM  BMB--M 
PMAM  M  IMAM  \ 
biplMtlMl.  UM  B        .  „ 

MM  aurb  a  MibbUm  bjmM  I 

«r 


U  *Mob  aapanatoa  abovM  H  bt^t  Momif? 

<I|  Aa  BbUttp  M  BMMUtoa  rapMty  to  aa* 
amiMl  m  Ma  pM*maUM  af  anr  aaltoMi 

BBrnitly. 

I*)  A  faarUaaing  raftatratMi  tnUa*  to  i 
titol  mm  Mp  BMbUtoaUaa  pMa. 

(4)  - — ._  .  .rr- 


atar.  th*  Ooinmiu*  ftato  thai  any4  attoM  M 
Mp  oomta  to  nntot  potitiona  bbbm  af- 
fact  th?  aauoflM  naMf*  at  im  um  af  M* 
MMiton.  a  um*  tA  araai  Mrain  on  Mi  aanatta 
mt  tM  Mitkm  a  MM 

w ami ii  bow  tMnntoat  for  Mltoary  aartMB 
MM  ar»  bmmmA  M  ami  Mtliarp  ipiilillln. 
TMa*  tMuatoara  turn  MB*  an  no  pi  riant 
BMMrtautton  to  a«t  ArnaM  ram*  TM  I 
Mr  af  i  in  in  M  Um  aMUlarp  Ma  r 
MMacaaily  la  IM  put  ;*w  roan  aaP  to  «• 
parbM  to  aoaUnM  to  Umtmm  OMp  t  par* 
-Mr  oTIm  taltoM  abUM  m  im  Araap  at* 
MaaM  m  tom  at  a  raauit  mt  IM  MMM 


toMt.  aM  aaaM 

aratoMM  M  a  MM  

.  Oaaar  MMMtofraUro  pratoM  bm  m 
jMMMt  MA  AU7BMM  iraatoMni  whb  rajbM 
toAapanAMMT.  bacaahip  M phtatoM  aMM * 
BM*  wouM  airo  *tUt. 
VlMHp.  IM  OaaMUtto*  AM  Mai  Mm 


M  to  bm  nattoaM  MfM.  aM  art 
toartog  to  fcbcMfag  aumtoTt/at  aw 
Mitoa  x 

(A|  WonMn  about*  ato  at  tatoattonMlp  w 
wnUaMp  ptoM  to  mmi  pMUliaa  la  m 
null  Mtt  BM 
— i  than  to  aai 


a  mti M IMm*  mJbu 

i  In  i 


tog  bm  pttorat  BMtowtl*  ir*M  af  ragMra* 
—    m4  IMMUM   IM  HoOMIrMi  of  «M 
M  ratbirM  ta  tyhi  for  IM  yiaUaa 


infantry  ayictoltoto.  turn*  opooMhato,  mm* 
Mi  angiMM  mmi  poMUM  In  MM  llMlwy 
anA  Mr  Atfaaw 

It  to  la  Umbo  Milto.  aM  bmtb  iyi ill i Ulr 
ta  IM  mj  Man  bum  bar  mt  paMltoM  aaaaaA 
M  M  AltoA  la  lafMlrp  M  amor  MAM, 
•bar*  bmmI  MMm  BMapaaw  to  a*  MMM 
MM.  lltoMMUMMUto  UMI  AM  MM  AM* 


?Jl?f*Jy  *  KNMpitob  UMI  MA  to  a 
mbm  mm  of  im  hlgMM  ar#tf,  ajtM  rra> 
tog  toaplMUM  fw  aw  aartoty 

*J!**liU*  *»">•  miittwy  mna  MM 
MB  OonvwitM*  AM  aWMMIlBg.  IIM 
NpMnting  a  tarltty  *f  aToaa*  ummm  to* 
fw*  im  AutoanuniiMf  thai  ArafUng  tomi 
MIA  piaat  unptBMnlM  Mraln*  an  froally 
Afa.  whether  ta  paacMM  w  In  * 


mwwm  wbum  »m  iw  ^mmwm%  rMlMMMw 

it)  tm  bmA  M  mmm  AwaaaaM  pjaj  mm 
poMMitty  tbol  MM  outVorl  mmtH  aM 
bmm  MAar  aoamy  ira  atoa  ItoMM  IM  mm 
af  wiMin  in  rMn*MMtbary*to* 


af  mm  la  rMM*aoajUraVptM* 
ItA)  ff  Um  tow  rnotrM  , 
ArMtoA  In  Banal  MMbara  wtto 


Mr  pa,  fat  aaaaapto, 
bmmbmmm  aaUtoi 


OA  h  to  to 

i  tM*  UM  AM-VMaAM 
raro*  aa*  raM  to  aappry  aaAMMI  t 
MA  MM  IMI  Ml  BtiaagtM  tf  < 
to  aftoa  ewafadt  MMu*to.  ta  i 

i  aaty  A  bwmi  of  ini  * 

.  fully  M  parrjMi 


wwaM  aatTOMty  IBM 

—  m  bmtalag  faaniM  ft—*  

Ur*  ByatoaM 

HO  UaAtt  im  **MlatoUaUon-a  prapaaal 
ihcra  I*  m  prcMMl  fw  aaMMUM  af  arrUMn 
mt  two*  MM  larva.  Til  AAMAMAtoaM  M 
g*»*a  Bto»Mtoal  MMM  - 


Kwi mm  bm  with  tba  faMtiy'to  a 
JJbto af  IMmm aaniMt  to toM 
MMIt.  aw  M  braaAw  to*Hr*4MM  MmmA 
TM  <MMM  to  Mrongly  mt  Um  tomtoAI 
•Mb  a  rarofi.  bm  mM  mmut  u  torn 
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(from  ih.  W*Wngton  Tinm.  % 

Women  in  the  A*my— I 
(By  Ban  Cragg) 


^JdC^y^^tSWt  to  ^  "J^Slnn.Uv.  Action  Plan,  which  pro- 
^^iOBt  continue  the  iroplomOTU^  ofAinrn^  ^  ^  ^ 

videfor™^  unequivocal 

.bout  800  ArmyJoU.  AlltMj^g  ™J  „,  to  providing  mlnoritlt.  >M 

So  then  why  Are  tome  oi  in*         ■  r  , 

over  huge  territory  so  its  not  possioie ««    .  ,  « 

u.  IS I  to  MP  security  compainee  in  the  re"  '  ;phically  demonstrat- 

be  assigned  ,      BnBmv  in  direct  combat,  as  was  •™P?r*'; J  Armv  corn 

engaging,  small        rf  ttaMsnwny  »»         Mp  may  perform  duties  at  Army  corps 

"clo«d  u  women  ™?  5  thto  ye.f  the  Anny  M™^.^."^ 

Jfsffs^ifsass  tf  ss^flsa  «•  * *•  *p,,"e• 
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*u  zut: *irreJLthB  r,lb  Until  now'  theile  hundred*  of  women  have  performed  well  in 
their  jobs.  They  lack  neither  the  physical  or  mental  competence,  nor  the  courage  to 
perform  the  duties  for  which  the  Army  ha.  spent  large  sums  to  train  them.  They 
are  out  because  The  Word  has  come  down.  For  some  it  means  the  end  to  years  of 
hard  work  and  struggle  and  it  smells  strongly  of  coddling. 

Not  all  Army  women  are  upset  over  the  combat-exclusion  policy.  Some,  perhaps 
feel  more  comfortable  in  the  socalled  "traditional"  jobs.  Yet  those  who  think  the 
policy  unfair  are  not  by  any  means  feminist  ideologues;  they're  just  working  women 
who  want  their  jobs  back. 

The  Army  would  be  wise  to  restore  the  status  quo  ante  bellura.  I  am  dreadfully 
afeared  that  while  trying  to  cure  a  problem  that  doesn't  exist,  the  Army  might  wind 
up  shooting  itself  in  the  foot  instead. 

One  senior  NOO  in  the  Ohio  National  Guard  told  me,  "I  busted  my  back  to  get 
where  I  am  now.  I  have  the  reepect  and  confidence  of  my  peers,  I  feel  like  someone 
has  kicked  me  in  the  guts.  She  is  submitting  her  complaint  through  channels,  the 
proper  course  for  a  good  soldier.  ^ 

t*ff  £gTkGener?1  4ohn A  Wickam»  J,r  **o  will  soon  be  sworn  in  as  Army 
Chief  of  Stair,  promised  a  defense  women  s  group  that  the  list  of  units  closed  to 
women  would  be  reviewed,  to  see  if  any  could  be  kept  open.  Good  news  for  good 
soldiers  everywhere.  ■ 

As  for  that  Ohio  guardswoman,  who  is  still  out  on  a  limb,  I  would  remind  her  of 
an  old  Army  adage:  "In  the  beginning  was  the  Word,  and  it  was  changed." 

[From  the  Washington  Tin*  -.  Juno  3, 1983] 

Women  in  the  Army— II 
(By  Dan  Cragg) 

The  trouble  with  women  in  the  Army  is  not  women,  it's  men.  I  can't  speak  with 
much  authority  for  the  other  services,  but  I  suspect  that's  as  true  for  the  Navy  and 
Air  Force  as  it  for  the  defcr  old  Army.  The  reason  is  not  that  women  are  particular- 
ly unsuited  for  Army  life  or  that  Army  men  don't  like  women.  The  simpfo  truth  is, 
military  men  just  don  t  know  what  to  do  with  females  in  their  profession. 

When  I  discuss  this  with  my  military  colleagues  (and  I've  got  lots  of  them)  the 
conversation  usually  boils  down  to  one  basic  statement:  Army  life  would  be  so  much 
simpler  if  there  were  no  women  around  to  complicate  things.  Then  there's  a  pause 
and  inevitably  someone  says,  "But  we've  got  'em  and  we'll  have  to  learn  to  live  with 
em.  For  soldiers,  that  s  The  Word,  like  it  or  not. 

Today  there  are  more  than  76,000  women  in  the  active  Army,  9.8  percent  of  the 
force,  the  highest  its  been  since  World  War  II.  But  with  feminists  urging  a  unisex 
Army  on  the  one  hand  and  traditionalists  barely  suppressing  their  Contempt  for 
tern  in  ist  on  the  other,  this  whole  issue  is  clouded  with  emotion. 

But  there  are  two  basic  facts  we  should  keep  in  mind  always.  First,  those  who 
believe  women  should  have  a  chance  to  show  what  thev  can  do  aren't  necessarily 
feminists.  And  those  who  believe  there  are  physical  differences  between  the  sexes 
that  makes  umsexing  unworkable  in  some  circumstances  aren't  necessarily  male 
chauvinists.  I  think  reasonable  people  can  hold  both  views  simultaneously  without 
being  declared  hopelessly  insane. 

And  no  responsible  person  wants  to  put  women  into  the  infantry  or  any  other 
branch  of  the  Army  that  engages  in  close  combat  with  the  enemy.  Most  of  those 
who  do  have  never  been  there  themselves.  Only  young  men  have  the  endurance  re- 
quired tor  foot  slopging  in  war.  In  the  infantry  you  carry  60  pounds  of  gear  in  100- 
degree  bent  and  humidity  through  country  so  rugged  that  at  sunset  you've  only 
made  .>  kilometers  since  d^wn  and  then  you're  up  all  night  because  the  enemy  har- 
asses you.  Repeat  for  about  SO  days  running  and  then  you'll  know  what  the  dogfaces 
and  Marines  put  up  with  in  Vietnam.  Those  boomes  were  no  place  for  young 
women,  much  less  nny  man  over  25. 

The  law  doe?  not  specifically  prohibit  the  use  of  Army  women  in  combat,  as  it 
dot  s  Navy  und  Air  Force  women.  It  merely  affirms  the  Secretary  of  the  Army's  au- 
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Some  of  the  job.  .re  supporttype.  such  aa  light  ^^""^nf^S^ 
tenance  work  that  require  exposure  in  forward  combat  ■reMJ™w*" 
wnucv  .  .   ;„  the  brieade  area  are  now  doted  to  female*  These 

tn»»port.tion  uniU  that 

^lly^mSSoM  invoWrf  in  direct  .upport  of  bripdce.  jum*  *^nv 
Sirjrform  dutiee  in  theee  specialties  in  garrison  or  other  environment,  above  bn- 

g*AnAVmy  spokesman  told  me  that  unit  readineas  ha.  nothing  to  do  with  this.1 
thfnk  itThoul? have  everything  to  do  with  it  For  J£ 
ammo  truck,  up  to  where  the  troop,  are,  let  them,  ii  not,  don  t  And  there  s  no  evi 
th«t  the  Armv's  willing  to  make  public  that  they  can  do  it. 
SSiS? « ^.SmenT  pdfcy  on  an  Interpretation  of  the  law  is  P«£™»  The 
ArW  3m£. tEt  in  wartimesome  of  its  women  most  certainly  would  banm  ojsu- 
altfe?  TTW.no  sure  protection  against  enemy  cominando  attacks  or  fongyange 
!^n.^memberiM  Saigon  during  Tet  1968,  if  the  Viet  Cong  death  squads  had 
USSS  waSS 'STVSSSm^. headquarters,  they  couuV.  nad  it,  men. 

TCtfrf  ArTy'wSnen  are  upast  by  all  of  this  and  trouble  n^ba^wing 

So  far  the  American  Civil  Ubertie.  Union  has  stayed  out  of  the  action,  which  is 
proUly  b^t  for  eTryone.  The  ACLU  believe,  that  a  •^^Z^^na** 
ESuYion  would  fail  «t  this  time  with  the  current  Supreme  Court  a. dthati iny ^suit 

..u  hi  .  "f«.t  intenaive"  case— it  would  cost  them  too  much  in  time  and  money 
for to  »taSw*w3d  S^oo  limited  to  be  easily  applied  to  other  situation./' 
A±3nM  «oWiers  do  not  come  under  th« ,  aegis  of  our •  legd I  w^hdogs. 

Mfod  thta:  Contrary  to  what  some  feminists  say.  we  do  not  have  the  right  to  die 
for  our  cJunt^;  we  have  the  right  to  life.  ^^J^^J^StiiSf^ 
1  dutv  The  Army  need,  neither  Congress  nor  the  ACLU  to  remind  it  of  that. 

S2  final  tffi  Not  too  many  yeirs  ago  we  had  young  men  running  away  from 
America  to  a!Sf  serving  in  her  Armed  Forces.  Now  a  generation  of  young  men  is 
™Jin?uD  and I  «2ed  on  by  adults  who  should  know  better,  some  refuse  even  to 
KTsSf  for  the  dTin  caJaomeday  we  may  need  them  to  proto*  our freadons. 
SSwomen  patriot,  put  theee  young  fellow,  to  shame.  We  men  .hould  be  proud  to 

MSytomS-«d^  in  the  other  jervicea,  too-have  a  .enea [  Of  duty  that 
ahinea  as  a  beacon  to  rally  the  young  people  of  this  country.  Woe  to  all  of  us  if  that 
light  ever  goes  out. 
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SUPBEME  COUBT  OF  THE  UNITED  STATES 


No.  80-261 


Bernard  Rostker,  Director  of 
Selective  Service,  Appellant, 
v. 

Robert  L.  Goldberg  et  al. 


On  Appeal  from  tho  United 
States  District  Court  for 
the  Eastern  District  of 
Pennsylvania. 


[June  25,  1081] 

Justice  Rehnquist  delivered  the  opinion  of  the  Court. 

The  question  presented  is  whether  the  Military  Selective 
Service  Act,  50  U.  S.  C.  App.  8  451  et  teq.,  violates  the  Fifth 
Amendment  to  the  United  States  Constitution  in  authorizing 
the  President  to  require  the  registration  of  males  and  not 
females. 

«  I 

Congress  is  given  the  power  under  the  Constitution  "To 
raise  and  support  Armies,"  "To  provide  and  maintain  a 
Navy,"  and  "To  make  Rules  for  the  Government  and  Regu- 
lation of  the  land  and  naval  Forces."  Art.  I,  58,  els.  12-14. 
Pursuant  to  this  grant  of  authority  Congress  has  enacted  the 
Military  Selective  Service  Act,  50  U.  S.  C.  App.  5  451  et  seq. 
("the  MSSA"  or  "the  Act").  Section  3  of  the  Act,  50  U.  S.  C. 
App.  8  453,  empowers  the  President,  by  proclamation,  to  re- 
quire the  registration  of  "every  male  citizen"  and  male  resi- 
dent aliens  br  toeen  the  ages  of  18  and  26.  The  purpose  of 
this  registration  is  to  facilitate  any  eventual  conscription: 
pursuant  to  8  4  (a)  of  the  Act,  50  U.  S.  C.  App.  9  454  (a), 
those  persons  required  to  register  under  83  are  liable  for 
training  and  service  in  the  Armed  Forces.  The  MSSA  regis- 
tration provision  serves  no  other  purpose  beyond  providing 
a  pool  for  subsequent  induction. 
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Registration  for  the  draft  utttler  1 3  was  discontinued  in 
1075.   Presidential  Proclamation  No.  4360, 11  Weekly  Comp. 
of  Pres.  Doc.  318  (April  7,  1975).  In  early  1980,  President 
Carter  determined  that  it  was  necessary  to  reactivate  the 
draft  registration  process.1  The  immediate  impetus  for  this 
derision  was  the  Soviet  armed  invasion  of  Afghanistan.  16 
Weekly  Comp.  of  Pres.  Doc.  198  (Jan.  23,  1980)  (State 
of  the  Union  Address).  According  to  the,  Administjration's 
witnesses  before  the  Senate  Armed  Services  Committee,  the 
resulting  crisis  in  Southwestern  Asia  convinced  the  President 
that  the  "time  has  come"  "to  use  his  present  authority  to 
require  registration  ...  as  a  necessary  step  to*  preserving  or 
enhancing  our  national  security  interests."  Department  of 
Defense  Authorization  for  Appropriations  for  Fiscal  Year 
1981 :  Hearings  on  S.  2294  before  the  Senate  Committee  on 
Armed  Services.  96th  Cong.,  2d  Sess.,  1805  (1080)  (hereafter 
Hearings  on  S.  2294)  (joint  statement  of  Dr.  John  P.  White, 
Deputy  Director,  Office  of  Management  and  Budget,  Dr. 
Bernard  Rostker,  Director,  Selective  Service  System,  and 
Richard  Danzig.  Principal  Deputy  Assistant  Secretary  of^ 
Defense).  The  Selective  Service  System  had  been  inactive, 
however,  and  funds  were  needed  before  reactivating  regis- 
tration. The  President  therefore  recommended  that  funds 
be  transferred  from  the  Department  of  Defense  to  the  sep- 
arate Selective  Service  System.  H.  R.  Doc.  No.  9ft-267. 96th 
Cong-.r  2d  Sess..  2  (1980).  He  also  recommended  that  Con- 
gress take  action  to  amend  the  MSSA  to  permit  the  registra- 
tion and  conscription  of  women  as  well  as  men.  See  Presi- 
dential Recommendations  for  Selective  Service  Reform— A 
Report  to  Congress  Prepared  Pursuant  to  Pub.  L.  96-107 
f  Fob.  11.  1980),  J.  A.  57-61.  ^ 

'The  President  did  not  seek  conscription.  Since  the  Act  was  amended 
o  preclude  conscription  af  of  July  1,  1073.  Pub.  L.  92-120,  85  Stat.  353, 50 
''.  P.  C.  A  pp.  §  487  (c).  any  actual  conscription  would  require  further  con- 
•mrioml  action.  See  S.  Rep.  No.  96-826,  96th  Cong.,  2d  Sess.,  155 
1980). 
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Congress  agreed  that  it  was  necessary  to  reactivate  the 
'.  registration  process,  and  allocated  funds  for  that  purpose  in 
a  joint  resolution  which  passed  the  House  on  \pril  22  and 
the  Senate  on  June  12.  H.  R.  J.  Res.  521,  Pub.  L.  9&-282, 
94  Stat.  552.  The  resolution  did  not  allocate  all  the  funds 
originally  requested  by  the  President,  but  only  those  neces- 
sary to  register  males.  See  S.  Rep.  No.  96-789,  96th  Cong.. 
2d  Sess.,  1,  n.  1;  2  (1980);  126  Cong.  Rec.  S6546  (Sen. 
Nunn)  (June  10,  1980).  Although  Congress  considered  the 
question  at  great  length,  see  infra,  at  13-16,  it  declined  to 
amend  the  MSSA  to  permit  the  registration  of  women. 

On  July  2,  1980,  the  President,  by  proclamation,  ordered 
the  registration  of  specified  groups  of  young  men  pursuant 
to  the  authority  conferred  by  5  3  of  the  Act.  Registration 
waa  to  commence  on  July  21,  1980.  Proclamation  No.  4771, 
45  Fed.  Reg.  45247. 

These  events  of  last  year  breathed  new  life  into  a  lawsuit 
which  had  been  essentially  dormant  in  the  lower  courts  for 
nearly  a  decade.  It  began  in  1971  when  several  men  subject 
to  registration  for  the  draft  and  subsequent  induction  into 
the  Armed  Services  filed  a  complaint  in  the  United  States 
District  Court  for  the  Eastern  District  of  Pennsylvania  chal- 
lenging the  MSSA  on  several  grounds.8  A  three-judge  dis- 

*  Plaintiffs  contended  that  the  Act  amounted  to  a  taking  of  property 
without  due  process,  imposed  involuntary  servitude,  violated  rights  of 
free  expression  and  assembly,  was  unlawfully  implemented  to  advance  an 
unconstitutional  war,  and  impermissibly  discriminated  between  males  and 
females.  The  District  Court  denied  plaintiffs'  application  to  convene  a 
three-judge  district  court  and  dismissed  the  suit,  Rowland  v.  Tarr,  341 
F.  Supp.  m  (ED  Pn.  1972).  On  appeal,  the  Court  of  Appeals  for  the 
Third  Circuit  affirmed  the  dismissal  of  all  claims  except  the  discrimination 
claim,  and  remanded  the  case  to  the  District  Court  to  determine  if  this 
claim  waa  substantial  enough  to  warrant  the  convening  of  a  three-judge 
court  tinder  then-npplicnble  28  U.  S.  C.  §2282  (1970  ed.)  and  whether 
plaintiffs  had  standing  to  assert  that  claim.  480  F.  2d  545  (1973).  On 
remand,  the  District  Court  answered  bdth  questions  in  the  affirmative, 
resulting  in  the  convening  of  the  three-judge  court  which  decided  the 
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trict  court  was  convened  in  1974  to  consider  the  claim  of 
unlawful  gender-based  discrimination  which  is  now  before 
us.1  On  July  1.  1974,  the  court  declined  to  dismiss  the  case 
as  moot,  reasoning  that  although  authority  to  induct  regis- 
trants had  lapsed,  see  n.  1,  wpra,  plaintiffs  were  still  under 
certain  affirmative  obligations  in  connection  with  registra- 
tion. 378  F.  Supp.  766.  Nothing  more  happened  in  the  case 
for  five  years.  Then,  on  June  6, 1979,  the  court  clerk,  acting 
pursuant  to  a  local  rule  governing  inactive  cases,  proposed 
that  the  case  be  dismissed.   Additional  discovery  thereupon 
rnsued,  and  defendants  moved  to  dismiss  on  various  justicia- 
bility grounds.  The  court  denied  the  motion  to  dismiss, 
ruling  that  it  did  not  have  before'  it  an  adequate  record  on 
the  operation  of  the  Selective  Service  System  and  what  ac- 
tion would  be  necessary  to  reactivate  it.   Civ.  Action  No. 
71-1480  (Feb.  19.  1980).  On  July  lf  1980,  the  court  certified 
a  plaintiff  class  of  "all  male  persons  who  are  registered  or 
subject  to  registration  under  50  U.  S.  C.  App.  8  453  or  are 
liable  for  training  and  service  in  the  armed  forces  of  the 
United  States  under  50  U.  S.  C.  App.  §  454,  456  (h)  and  467 
Id."   500  F.  Supp.,  at  589/ 

rase  below.  The  Act  authorizing  three-judge  courts  to  hear  claims  such 
as  this  was  repealed  in  1976,  Pub.  L.  94-381,  §§1  and  2,  90  Stat.  1119 
(Aug.  12,  1976),  but  remains  applicable  to  suits  filed  before  repeal,  id., 
§7.  W  Stat.  1120. 

s  As  the  Court  stated  in  Schleringer  v.  Battard,  419  U.  S.  498,  500,  n.  3 
1 1975),  "Although  it  contains  no  Equal  Protection  Clause  as  does  the 
Fourteenth  Amendment,  the  Fifth  Amendment's  Due  Process  Clause 
prohibits  the  federal  government,  from  engaging  in  discrimination  that  is 
'so  unjustifiable  as  to  be  violative  of  due  process.'  Boiling  v.  Sharpe,  347 
U  S  497  499." 

'*  When  entering  its  judgment  on  July  18,  the  District  Court  redefined 
the  rias?  to  include  "All  male  persons  who  are  registered  under  50  U.  8.  C. 
\np  §453  or  nre  linble  for  training  and  service  in  the  armed  forces  of 
the  United  States  under  50  U.  S.  C.  App.  §§  154,  456(h)  and  467(c); 
ind  who  are  nlso  either  subject  to  registration  under  Presidential  Procla- 
mation No.  4771  (July  2,  1980)  or  are  presently  registered  with  the 
•vkrtivc  Service  System."  509  F.  Supp.,  at  605. 
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On  Friday,  July  18,  1980,  three  days  before  registration 
was  to  commence,  the  District  Court  issued  an  opinion  find- 
ing that  the  Act  violated  the  Due  Process  Clause  of  the  Fifth 
Amendment  and  permanently  enjoined  the  Government  from 
requiring  registration  under  the  Act.  The  court  initially  de- 
termined that  flle  plaintiffs  had  standing  and  that  the  case 
was  ripe,  determinations  which  are  not  challenged  here  by 
the  Government.  Turning  to  the  merits,  the  court  rejected 
plaintiffs'  suggestions  that  the  equal  protection  claim  should 
be  tested  under  "strict  scrutiny/'  and  also  rejected  defend- 
ants' argument  that  the  deference  due  Congress  in  the  area 
of  military  affairs  required  application  of  the  traditional 
"minimum  scrutiny"  test.  Applying  the  "important  govern- 
ment interest"  test  articulated  in  Craig  v,  Boren,  429  U.  S. 
190  (1978),  the  court  struck  down  the  MSSA.  The  court 
stressed  that  it  was  not  deciding  whether  or  to  what  extent 
women  should  serve  in  combat,  but  only  the  issue  of  registra- 
tion, and  felt  that  this  "should  dispel  any  concern  that  we 
are  injecting  ourselves  in  an  inappropriate  manner  in  mili- 
tary affairs. "  509  F.  Supp.,  at  597.  See  also  id.,  at  599. 
nn.  17  and  18.  The  court  then  proceeded  to  examine  the 
testimony  and  hearing  evidence  presented  to  Congress  by 
representatives  of  the  military  and  the  Executive  Branch, 
and  concluded  on  the  basis  of  this  testimony  that  "military 
opinion,  backed  by  extensive  study,  is  that  the  availability 
of  women  registrants  would  materially  increase  flexibility, 
not  hamper  it."  Id.,  at  603.  It  rejected  Congress'  contrary 
determination  in  part  because  of  what  it  viewed  as  Congress' 
"inconsistent  positions"  in  declining  to  register  women  yet 
spending  funds  to  recruit  them  and  expand  their  opportuni- 
ties in  the  military.   Id.,  at  603. 

TheUnitcd  States  immediately  filed  a  notice  of  appeal  and 
the  next  day,  Saturday,  July  19,  1980,  Justice  Brennan, 
acting  in  his  capacity  as  Circuit  Justice  for  the  Third  Circuit, 
stayed  the  District  Court's  order  enjoining  commencement 
of  registration.  —  U.  S.  — .   Registration  began  the  next 
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Monday.  On  December  1,  1980,  we  noted  probable  jurisdic- 
tion. —  U.  S.  — . 

n 

Whenever  called  upon  to  judge  the  constitutionality  of  an 
,  Act  of  Congress— "the  gravest  and  most  delicate  duty  that 
.  this  Court  is  called  upon  to  perform,"  Blodgett  v.  Holden, 
275  U.  S.  142,  148  (1927)  (Holmea,  J.)— the  Court  accords 
"great  weight  to  the  decisions  of  Congress."  CBS,  Inc.  v. 
Democratic  National  Committee,  412  U.  8.  94,  102  (1973). 
The  Congress  is  a  coequal  branch  of  government  whose  mem- 
bers take  the  same  oath  we  do  to  uphold  the  Constitution 
of  the  United  States.  As  Justice  Frankfurter  noted  in  Joint 
Anti-Fascist  Refugee  Committee  v.  McOrath,  341  U.  S.  J23, 
164  (1951)  (concurring  opinion),  we  must  have  "due  regard 
to  the  fact  that  this  Court  is  not  exercising  a  primary  judg- 
ment but  is  sitting  in  judgment  upon  those  who  also  have 
taken  the  oath  to  observe  the  Constitution  and  who  have  the 
'  responsibility  for  carrying  on  government."  The  customary 
deference  accorded  the  judgments  of  Congress  is  certainly 
appropriate  when,  as  here,  Congress  specifically  considered 
the  question  of  the  Act's  constitutionality.  See.  e.  Q..  S.  Rep. 
No.  96-826,  96th  Cong.,  2d  Seas.,  159-HU  (1980);  126  Cong. 
Roe.  S6531-S6533  (Sen.  Warner)  (June  10,  1980),  S6547 
(Sen.  Hatfield)  (June  10,  1980). 

.  This  is  not,  however,  merely  a  case  jnvolving  the  custom- 
ary deference  accorded  congressional' decisions.  The  case 
arises  in  the  context  of  Congress'  authority  over  national  de- 
fense and  military  affairs,  and  perhaps  in  no  other  area  has 
the  Court  accorded  Congress  greater  deference.  In  rejecting 
the  registration  of  women.  Congress  explicitly  relied  upon  its 
constitutional  powers  under  Art.  I,  IS,  els.  12-14.  The 
"specific  findings"  section  of  the  Report  of  the  Senate  Armed 
Services  Committee,  later  adopted  by  both  Houses  of  Con- 
press,  began  by  stating: 

"Article  I,  section  8  of  the  Constitution  commits  ex- 
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clusively  to  the  Congress  the  powers  to  raise  and  support 
armies,  provide  and  maintain  a  Navy,  and  make  rules 
for  Government  and  regulation  of  the  land  and  naval 
forces,  and  pursuant  to  these  powers  it  lies  within  the 
discretion  of  the  Congress  to  determine  the  occasions  for 
expansion  ,  of  our  Armed  Forces,  and  the  means  best 
suited  to  such  expansion  should  it  prove  necessary."  S. 
Rep.  No.  96-826,  supra,  at  160. 

See  also  S.  Rep.  No.  9fr-226,  96th  Cong.,  1st  Sess.,  8  (1979). 
This  Court  has  consistently  recognised  Congress'  "broad  con- 
stitutional power"  to  raise  and  regulate  armies  and  navies, 
Schleringer  v.  Ballard,  419  U.  S.  498,  510  (1975).  As  the 
Court  noted  in  considering  a  challenge  to  the  selective  serv- 
ice laws,  "The  constitutional  power  of  Congress  to  raise  and 
support  armies  and  to  make  all  laws  necessary  and  proper  to 
thst  end  is  broad  and  sweeping."  United  Statu  v.  O'Brien, 
391  U.  S.  367,  377  (1968).  See  Lichter  v.  United  Statu,  334 
U.  S.  742,  755  (1948). 

Not  only  is  the  scope  of  Congress^  constitutional  power  in 
this  area  broad,  but  the  lack  of  competence  on  the  part  of 
the  courts  is  marked.  In  OUligan  v.  Morgan,  413  UVS.  1, 10 
(1973),  the  Court  noted:  \ 

"It  is  difficult  to  conceive  of  an  area  of  governmental 
activity  in  which  the  courts  have  less  competence.  The 
complex,  subtle,  and  professional  decisions  as  to  the  com- 
position, training,  equipping,  and  control  of  a  military 
force  are  essentially  professional  niilitary  judgment:, 
subject  always  to  civilian  control  of  the  Legislative  and 
Executive  branches."  \ 

See  also  Orloff  v.  Willoitghby,  345  U.  S.  83^  93-94  (1953). 8 

•Sec  nlso  Simmon*  v.  United  Statet,  406  F.  2d  456,  459  (CA5),  cert, 
denied,  395  U.  S.  982  (1969)  ("That  the  court  is  not  competent  or  em- 
powered  to  sit  ns  a  super-executive  authority  to  review  the  decisions  of  the 
Executive  and  Legislative  branches  of  government  in  regard  to  the  neces- 
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The  operation  of  a  healthy  deference  to  legislative  and 
executive  judgment*  in  the  area  of  military  affair*  is  evident 
in  several  recent  decisions  of  thi*  Court.  In  Parker  v.  Levy, 
417  U.  S.  733,  766  (1974),  the  Court  rejected  both  vagueness 
and  overbreadth  challenge*  to  army  regulation*,  noting  that  ^ 
"Congress  is  permitted  to  legislate  both  with  greater-breadth 
and  with  greater  flexibility"  when  the  statute  govern*  mili- 
tary  society,  and  that  "[w]hile  the  members  of  the  military 
are  not  excluded  from  the  protection  granted  by  the  First 
Amendment,  the  different  character  of  the  military  commu- 
nity and  of  the  military  mission  require*  a  different  applica- 
tion of  those  protections."  In  Middendorf  v.  Henry,  425 
U.  S.  25  01976),  the  Court  noted  that  in  considering  due 
process'  claims  in  the  context  of  summary  court  martial  it 
"must  give  particulsr  deference  to  the  determination  of  Con- 
gress, made  under  its  military  authority  to  regulate  the  land 
and  naval  force*.  U.  J3.  Const,  Art.  I,  I  8,"  concerning  what 
rights  were  available.    Id.,  at  43.    See  also  id.,  at  49-50 
(Powell.  J.,  concurring).  Deference  to  the  judgment  of 
other  branches  in  the  area  of  military  affairs  also  played  a 
major  role  in  Greer  v.  Spock,  424  U.  S.  828.  837-838  (1?76). 
»vherc  the  Court  upheld  a  ban  on  political  speeches  by  civil- 
ians on  a  military  base,  and  Brown  v.  Olinea,  444  U.  S.  348 
(19801.  where  the  Court  upheld  regulations  imposing  a  prior 
restraint  on  the  right  to  petition  of  military  personnel.  See 
also  Burnt  v.  Wihon,  346  U.  S.  137  (1953);  United  State*  v. 
Macintosh,  283  U.  S.  605,  622  (1931). 

In  Schleringer  v.  Ballard,  419  U.  S.  498  (1975),  the  Court 
considered  a  due  process  challenge,  brought  by  males,  to 
the  navy  policy  of  according  females  a  longer  period  than 
niales  in  which  to  attain  promotions  necessary  to  continued 
service.  The  Court  distinguished  previous  gender-baaed  di*- 


sity,  method  of  selection,  and  composition  of  our  defense  forces  is  obvious 
nnd  needs  no  further  discussion"). 
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criminations  held  unlawful  in  Reed  V.  Reed,  404  U.  S.  71 
(1971)  and  Frontiero  v.  Richardson,  411  U.  S.  677  (1973). 
In  those  cases,  the  classifications  were  based  on  "overbroad 
generalizations."  See  419  U.  S.,  at  506-507.  In  the  case  be- 
fore it,  however,  the  Court  noteH: 

"the  different  treatment  of  men  and  women  naval  offi- 
cers .  .  .  reflects,  not  archaic  and  overbroad  generaliza- 
tions, but,  instead,  the  demonstrable  fact  that  male  and 
female  line  officers  in  the  Navy  are  not  similarly  situated 
with  respect  to  opportunities  for  professional  service. 
Appellee  has  not  challenged  the  current  restrictions  on 
women  officers'  participation  in  combat  and  in  most  sea 
duty."  Id.,  at  508. 

Tn  light  of  the  combat  restrictions,  women  did  not  have  the 
same  opportunities  for  promotion  as  men,  and  therefore  it 
was  not  unconstitutional  for  Congress  to  distinguish  between 
them. 

None  of  this  is  to  say  that  Congress  is  free  to  disregard 
the  Constitution  when  it  acts  in  the  area  of  military  affairs. 
In  that  area  as  any  other  Congress  remains  subject  to  the 
limitations  of  the  Due  Process  Clause,  see  Ex  parte  Milligan, 
4  Wall.  2  (1866) :  Hamilton  v.  Kentucky  Dintilleries  &  Ware-  \ 
house  Co.,  251  U.  S.  146,  156  (1919),  but  the  tests  and  limi- 
tations to  be  applied  may  differ  because  of  the  military 
context.  We  of  course  do  not  abdicate  our  ultimate  respon- 
sibility to  decide  the  constitutional  question,'  but  simply  rec- 
ognize that  the  Constitution  itself  requires  such  deference  to 
congressional  choice.  See  CBS,  Inc.  v.  Democratic  National 
Committee,  412  U.  S..  at  103.  In  deciding  the  question  before 
us  we  must  be  particularly  careful  not  to  substitute  our  judg* 
ment  of  what  is  desirable  for  that  of  Congress,  or  our  own 
evaluation  of  evidence  for  a  reasonable  evaluation  by  the 
Legislative  Branch. 

The  District  Court  purported  to  recognize  the  appropriate- 
ness of  deference  to  Congress  when  that  body  was  exercising 
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its  constitutionally  delegated  authority  over  military  affairs, 
300  F.  Snpp..  at-  596.  but  it  stressed  that  "Mc  are  not  here 
concerned  with  military  operations  or  day-to-day  conduct  of 
the  military  into  which  we  have  no  desire  to  intrude."  Ibid. 
Appellees  also  stress  that  this  case  involves  civilians,  not  the 
military,  and  that  "the  impact  of  registration  on  the  mili- 
tary is  only  indirect  and  attenuated."  Brief  for  Appellees 
10.   We  find  these  efforts  to  divorce  registration  from  the 
military  and  national  defense  context,  with  all  the  deference 
called  for  in  that  context,  singularly  unpersuaaive.  United 
States  v.  O'Brien,  supra,  recognized  the  broad  deference  due 
Congress  in  the  selective  service  *rea  before  us  in  this  case. 
Registration  is  not  an  end  in  itself  in  the  civilian  world  but 
rather  the  first  step  in  the  induction  process  into  the  military 
one,  and  Congress  specifically  linked  its  consideration  of  reg- 
istration to  induction,  see,  e.  g„  S.  Rep.  No.  96-S26,  supra, 
at  156.  160.  Congressional  judgments  concerning  registra- 
tion and  the  draft  are  based  on  judgments,  concerning  mili- 
tary operations  and  needs,  see,  e.  g.,  id.,  at  157 '("the  starting 
point  for  any  discussion  of  the  appropriateness  of  registering 
women  for  the  draft  is  the  question  of  the  proper  role  of 
women  in  combat"),  and  the  deference  unquestionably  due 
the  latter  judgments  is  necessarily  required  in  assessing  the 
former  as  well.   Although  the  District  Court  stressed  that  it 
was  not  intruding  on  military  questions,  its  opinion  was  baaed 
on  assessments  of  military  need  and  flexibility  in  a  time  of 
mobilization.   See.  e.  (,..  500  F.  Snpp..  at  600-605.   It  would 
be  hlinking  reality  to  say  that  our  precedents  requiring  def- 
erence to  Congress  in  military  affairs  are  not  implicated  by 
the  present  case.6 


"Congress  recognized  that  its  decision  on  registration  involved  judg- 
ments on  military  needs  and  operations,  and  that  its  decisions  were 
entitled  to  particular  deference:  "The  Supreme  Court's  most  recent  teach- 
ing? in  the  field  of  equal  protection  cannot  be  read  in  isolation  from  its 
opinions  giving  great  deference  to  the  judgment  of  Congress  and  military 
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* 

The  Solicitor  General  argues,  largely  on  the  basis  of  the 
foregoing  cases  emphasizing  the  deference  due  Congress  in 
the  area  of  military  affairs  and  national  security,  that  this 
Court  should  scrutinize  the  MSSA  only  to  determine  if  the 
distinction  drawn  between  men  and  women  bears  a  rational 
relation  to  some  legitimate  government  purpose,  see  United 
States  Railroad  Retirement  Board  v.  Fritz,  —  U.  S.  — 
(1980),  and  should  not  examine  the  Act  under  the  heightened 
scrutiny  with  which  we  have  approached  gender-based  dis- 
crimination, see  Michael  M.  v.  Superior  Court  of  Sonoma 
County,  —  U.  S.  — "(1981);  Craig  t.  Boren,  supra;  Reed 
v.  Reed,  supra.7  We  do  not  think  that  the  substantive  guar- 
antee of  due  process  or  certainty  in  the  law  will  be  advanced 
by  any  further  "refinement"  in  the  applicable  tests  as  sug- 
gested by  the  Government.  Announcer)  degrees  of  "defer- 
ence" to  legislative  judgments,  just  as  levels  of  "scrutiny" 
which  this  Court  announces  that  it  applies  to  particular  classi- 
fications made  by  a  legislative  body,  may  all  too  readily 
become  facile  abstractions  used  to  justify  a  result.  In  this 
case  the  courts  are  called  upon  to  decide  whether  Congress, 
acting  under  an  explicit .  constitutional  grant  of  authority, 
has  by  that  action  transgressed  an  explicit  guarantee  of  indi- 

commandcrs  in  dealing  with  the  management  of  military  force*  and  the 
requirements  of  military  discipline.  The  Court  has  made  it  unmistakably 
clear  that  even  our  most  fundamental  constitutional  rights  must  in  some 
circumstances  be  modified  in  the  light  of  military  needs,  and  that  Con- 
gress' judgment  ns  to  what  is  necessary  to  preserve  our  national  security 
is  entitled  to  great  deference."  8.  Rep.  No.  96-826,  tupra,  at  159-160. 

Deference  to  Congress'  judgment  was  a  consistent  and  dominant  theme 
in  lower  court  decisions  assessing  the  present  claim.  See,  e.  g.,  United 
States  v.  Clinton,  310  F.  Supp.  333.  335  (ED  La.  1970);  United  Statei  v. 
Offord.  373  F.  Supp.  1117,  1118  (ED  Wis.  1974). 

TIt  is  clear  that  "Render  has  never  been  rejected  as  an  impermissible 
clarification  in  nil  instances."  Kahn  v.  Shevin,  416  U.  S.  351,  356,  n.  10 
(1974).  In  making  this  observation  the  Court  noted  that  "Congress 
has  not  so  far  drafted  women  into  the  Armed  Services,  50  U.  S.  C. 
App.  §454."  Ibid. 
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vidual  rights  which  limits  the  authority  so  conferred.  Simply 
labelling  the  legislative  decision  "military"  on  the  one  hand 
or  "gender-based"  on  the  other  does  not  automatically  guide 
a  court  to  the  correct  constitutional  result. 

No  one  could  deny  that  under  the  test  of  Craig  v.  Boren, 
supra,  the  Government's  interest  in  raising  and  supporting 
armies  is  an  "important  governmental  interest."  Congress 
and  its  committees  carefully  considered  and  debated  two  al- 
ternative means  of  furthering  that  interest:  the  first  was  to 
register  onlv  males  for  potential  conscription,  and  the  other 
was  to  register  both  sexes.  Congress  chose  the  former  alter- 
native. When  that  decision  is  challenged  on  equal  protection 
grounds,  the  question  a  court,  must  decide  is  not  which  alter- 
native it  would  have  chosen,  had  it  been  the  primary  decision- 
maker, but  whether  that  chosen  by  Congress  denies  equal 
nrotpction  of  the  laws. 

Nor  can  it  be  denied  that  the  imposing  number  of  cases 
from  this  Court  previously  cited  suggest  that  judicial  defer- 
ence to  such  congressional  exercise  of  authority  is  at ^lts 
apogee  when  legislative  action  under  the  congressional  author- 
ity to  raise  and  support  armies  and  make  rules  and  regula- 
tions for  their  eovernance  is  challenged.   As  previously  noted, 
ante  at  9.  deference  does  not  mean  abdication.   The  recon- 
ciliation between  the  deference  due  Congress  and  our  own 
constitutional  responsibility  is  perhaps  best  instanced  in 
Schlcmacr  v.  Ballard,  419  U.  S.,  at  510,  where  we  stated: 
"This  Court  has  recognized  that  'it  is  the  primary 
business  of  armies  and  navies  to  fight  or  be  ready  to 
fight  wars  should  the  occasion  arise.'   U.  8.  ex  rel.  Toth 
v  Quarks.  350  IT.  S.  11.  17.   See  also  Orloff  v  WtU 
Invohby.  345  U.  S.  83,  94  (1953).  The  responsibility 
for  determining  how  best  our  Armed  Forces  shall  attend 
to  that  business  rests  with  Congress,  see  XT.  S.  Const. 
Art  T,  5  8  els.  12-14.  and  with  the  President.   See  U.  S. 
Const..  Art.  II,  8  2,  cl.  1.   We  cannot  say  that,  in  ex- 
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erasing  its  broad  constitutional  power  here,  Congress 
has  violated  the  Due  Process  Clause  of  the  Fifth 
Amendment." 

Or,  as  put  a  generation  ago  in  a  case  not  involving  any  claim 
of  gender-bawd  discrimination: 

"f  J  Judges  are  not  given  the  task  of  running  the  Army. 
The  responsibility  for  setting  up  channels  through 
which  . .  .  grievances  can  be  considered  and  fairly  settled 
rests  upon  the  Congress  and  upon  the  President  of  the 
United  States  and  his  subordinates.  The  military  con- 
stitutes a  specialized  community  governed  by  a  separate 
discipline  from  that  of  the  civilian.  Orderly  government 
requires  that  the  judiciary  be  as  scrupulous  not  to  inter- 
fere with  legitimate  Army  matters  as  the  Army  must  be 
scrupulous  not  to  intervene  in  judicial  matters."  Orloff 
v.  WUloughby,  345  U.  8.,  at  93-94. 

Schleringer  v.  Ballard  did  not  purpo  t  to 'apply  a  different 
equal  protection  test  because  of  the  m  litary  context,  but  did 
stress  the  deference  due  congressional  choices  among  alterna- 
tives in  exercising  the  congressional  authority  to  raise  and 
support  armies  and  make  rules  for  their  governance.  In 
light  of  the  floor  debate  and  the  report  of  the  Senate  Armed 
Services  Committee  hereinafter  discussed,  it  is  apparent  that 
Congress  was  fully  aware  not  merely  of  the  many  facts  and 
figures  presented  to  it  by  witnesses  who  testified  before  its 
committees,  but  of  the  current  thinking  as  to  the  place  of 
women  in  the  Armed  Services.  In  such  a  case,  we  cannot 
ignore  Congress'  broad  authority  conferred  by  the  Constitu- 
tion to  raise  and  support  armies  when  we  are  urged  to  declare 
unconstitutional  its  studied  choice  of  one  alternative  in  prefer- 
ence to  another  for  furthering  that  goal. 

Ill 

This  case  is  quite  different  from  several  of  the  gender-based 
discrimination  cases  we  have  considered  in  that,  despite  appel- 
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•es'  assertions.  Congress  did  not  act  "unthinkingly"  or 
roflexively  and  not  for  any  considered  reason."  Brief  for 
ppellee?  35.  The  question  of  registering  women  for  the 
raft  not  only  received  considerable  national  attention  and 
as  the  subject  of  wide-ranging  public  debate,  but  also  waa 
xtonsively  considered  by  Congress  in  hearings,  floor  debate, 
nd  in  committee.  Hearings  held  by  both  Houses  of  Con- 
ress  in  response  to  the  President's  request  for  authorization 
■>  register  women  adduced  extensive  testimony  and  evidence 
oncoming  the  issue.  See  Hearings  on  S.  2294;  Hearings  on 
National  Service  Legislation  before  the  Subcommittee  on 
Iilitarv  Personnel  of  the  House  Committee  on  Armed  Serv- 
es. 06th  Cong.,  2d  Sess.  (1980)  (hereafter  House  Hearings), 
'hese^  hearings  built  on  other  hearings  held  the  previous 
ear  addressed  to  the  same  question.* 

The  House  declined  to  provide  for  the  registration  of 
omen  when  it  passed  the  Joint  Resolution  allocating  funds 
ir  tho  Selective  Service  System.  See  126  Cong.  Rec.  H2723- 
12720:  H2747  (April  22,  1980).  When  the  Senate  consid- 
rod  the\Joint  Resolution,  it  defeated,  after  extensive  debate, 
n  amendment  which  in  effect  would  have  authorized  the 
^cistrationsbf  women.  126  Cong.  Rec.  S6527-S6549  (June 
0.  10S0).*  As  noted  earlier.  Congress  in  H.  R.  J.  Res.  521 
nlv  authorized  funds  sufficient  to  cover  the  registration  of 
iaics.  The  Report  of  the  Senate  Committee  on  Appropria- 
ions  on  H.  R.  J.  Res.  521  noted  that  the  amount  authorized 

as  below  the  President's  request  'due  to  the  Committee's 

«  Spc  Reinstitutton  of  Procedure*  for  Registration  Under  the  Military 
elective  Service  Act:  Hearing  on  S.  109  and  S.  226  before  the  8ub- 
mimittee  on  Manpower  k  Peraonnel  of  the  Senate  Committee  on  Armed 
ervires,  96th  Cong.,  1st  Sen.  (1979).  Seven  month*  before  the  Preeidenfa 
ill  for  the  registration  of  women,  the  Senate  Armed  Servicea  Committee 
.jrrtcd  the  idea,  sec  S.  Rep.  No.  96-226,  96th  Cong.,  1st  Seaa.,  8-9  (1979). 

» The  amendment  provided  that  no  funds  "shall  be  made  available  for 
nplementing  a  system  of  registration  which  does  not  include  women." 
16  Cong.  Rec.  S6527. 
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decision  not  to  provide  88,500,000  to  register  women,"  and 
that  "The  amount  recommended  by  the  .Committee  would  al- 
low for  registration  of  young  men  only."  S.  Rep.  No.  96- 
780,  supra,  **>  21  r  see  126  Cong.  Rec.  S6548  (Sen.  Nunn) 
(June  10,  1980). 

While  proposals  to  register  women  were  being  rejected  in 
the  course  of  transferring  funds  to  register  males,  committees 
in  both  Houses  which  had  conducted  hearings  on  the  issue 
were  also  rejecting  the  registration  of  women.  The  House 
Subcommittee  on  Military  Personnel  of  the  House  Armed 
Services  Committee  tabled  a  bill  which  would  have  amended 
the  MSSA  to  authorize  registration  of  women,  H.  R.  6569,  on 
March  6,  1980.  Legislative  Calendar,  House  Committee  on 
Armed  Services,  96th  cing.,  2d  Sess..  54  (Sept.  30,  1980). 
The  Senate  Armed  Services  Committee  rejected  a  proposal 
to  register  women,  S.  2440,  as  it  had  one  year  before,  see  S. 
Rep.  No.  96-226,  tupra,  at  8-9;  and  adopted  specific  findings 
supporting  its  action.  Sec  S.  Rep.  No.  96-826,  tupra,  at 
156-161.  These  findings  were  stressed  in  debate  in  the  Sen- 
ate on  Joint  Resolution  521,  see  126  Cong.  Rec.  S6544-S6545 
(Sen.  Nunn)  (June  10,  1980);  S6531-S6532  (Sen.  Warner) 
(June  10,  1980).  They  were  later  specifically  endorsed  by 
House  and  Senate  conferees  considering  the  Fiscal  Year  1981 
Defense  Authorization  Bill.  See  S.  Conf.  Rep.  No.  96-895, 
96th  Cong.,  2d  Sess.,  100  (1980)."  Later  both  Houses 
adopted  the  findings  by  passing  the  Report.  126  Cong.  Rec. 
H7800.  SI  1646  (Aug.  26,  1980).  The  Senate  Report,  there- 
fore, is  considerably  more  significant  than  a  typical  report 
of  a  single  Houso,  and  its  findings  are  in  effect  findings  of  the 
entire  Congress. 


.  10  The  findings  were  before  the  conferees  because  the  Senate  Armed 
Services  Committee  had  added  a  provision  to  the  1981  Defense  Authorisa- 
tion Bill  authorising  the  transfer  of  funds  to  register  young  men  as  a 
stop-gap  measure  should  Joint  Resolution  *>21  fail.  See  S.  Rep.  No. 
96-895,  supra,  at  100. 
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The  foregoing  clearly  establishes  that  the  decision  to  ex- 
empt women  from  registration  was  not  the  "accidental  by- 
product of  a  traditional  way  of  thinking  about  women." 
Califano  v.  Webtter,  430  U.  S.  313, 320  (1977)  (quoting  Cali- 
fano v.  Goldfarb,  430  U.  S.  199,  233  (1977)  (Stevens,  J., 
concurring) T.   In  Michael  M.,  supra,  at  — ,  n.  6  (plurality), 
we  rejected  a  similar  argument  because  of  action  by  the 
*  California  Legislature  considering  and  rejecting  proposals  to 
make  a  statute  challenged  on  discrimination  grounds  gender- 
neutral.  The  cause  for  rejecting  the  argument  is  considerably 
stronger  here.   The  issue  was  considered  at  great  length,  and 
Congress  clearly  expressed  its  purpose  and  intent.  Contrast 
Califano  v.  Westcott,  443  U.  S.  76,  87  (1979)  ("The  gender 
qualification  .  .  .  escaped  virtually  unnoticed  in  the  hearings 
and  floor  debate")." 

For  the  same  reasons  we  reject  appellees'  argument  that  we 
must  consider  the  constitutionality  of  the  MSSA  soluly  on 
the  basis  of  the  views  expressed  by  Congress  in  1948,  when 
the  MSSA  was  first  enacted  in  its  modern  form.  Contrary 
to  the  suggestions  of  appellees  and  various  amid,  reliance  on 
the  legislative  history  of  Joint  Resolution  521  and  the  ac- 
tivity of  the  various  committees  of  the  96th  Congress  con- 
sidering the  registration  of  women  does  not  violate  sound 
principles  that  appropriations  legislation  should  not  be  con- 
sidered as  modifying  substantive  legislation.  Congress  did 
not  change  the  MSSA  in  1980,  but  it  did  thoroughly  recon- 
sider the  question  of  exempting  women  from  its  provisions, 
and  its  basis  for  doing  so.   The  1980  legislative  history  is, 


»  Nor  can  we  agree  with  the  characterization  of  the  MSSA  in  the 
lirief  for  Amicus  Curiae  National  Organisation  of  Women  at  a  law  which 
'•  merce  [s]  or  preclude^]  women  as  a  claw  from  performing  tasks  or  jobs 
of  which  they  are  capable,"  or  the  suggestion  tliat  this  case  involves  "[t]he 
exclusion  of  women  from  the  military  "  Id.,  at  19-20.  Nothing  in  the 
MSSA  restricts  in  any  way  the  opportunities  for  women  to  volunteer  for 
military  service. 
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therefore,  highly  relevant  in  assessing  the  constitutional  va- 
lidity of  the  exemption. 

The  MSSA  established  a  plan  for  maintaining  "adequate 
armed  strength  ...  to  ensure  the  security  of  [the]  nation." 
50  U.  S.  C.  App.  |451  (b).  Registration  is  the  first  step 
"in  a  united  and  continuous  process  designed  to  taise  an 
army  speedily  and  efficiently,"  Falbo  v.  United  State*,  320 
U.  S.  549,  553  (1944),  see  United  State*  v.  Nugent,  346  U.  S. 
1.  9  (1953),  and  Congress  provided  for  the  reactivation  of 
registration  in  order  to  "provide  the  means  for  the  early 
delivery  of  inductees  in  an  emergency."  S.  Rep.  No.  96-826, 
tupra,  at  156.  Although  the  three-judge  District  Court  often 
tried  to  sever  its  consideration  of  registration  from  the  par- 
ticulsrs  of  induction,  see,  e.  g.,  509  F.  Supp.,  at  604-605. 
Congress  rather  clearly  linked  the  need  for  renewed  regis- 
tretion  with  its  views  on  the  character  of  a  subsequent  draft. 
The  Senate  Report  specifically  fbund  that  "An  ability  to 
mobilise  rapidly  is  essential  to  the  preservation  of  our  na- 
tional security.  A  functioning  registration  system  is  a  vital 
part  of  any  mobilization  plan."  8.  Rep.  No.  96-S26;  eupra,  at 
160.  As  Senator  Warner  put  it,  "I  equate  registration  with 
the  draft."  Hearings  on  S.  2294,  eupra,  at  1197.  See  also 
td.,  at  1195  (Sen.  Jepsen),  1671  (Sen.  Exon).  Such  an  ap- 
proach is  certainly  logical,  since  under  the  MSSA  induction 
is  interlocked  with  registration:  only  those  registered  may  be 
drafted,  and  registration  serves  no  purpose  beyond  providing 
a  pool  for  the  draft.  Any  assessment  of  the  congressional 
purpose  and  its  chosen  means  must  therefore  consider  the 
registration  scheme  as  a  prelude  to  a  draft  in  a  time  of  na- 
tional emergency.  Any  other  approach  would  not  be  testing 
the  Act  in  light  of  the  purposes  Congress  sought  to  achieve. 

Congress  determined  that  any  future  draft,  which  would 
be  facilitated  by  the  registration  scheme,  would  be  charac- 
terised by  a  need  for  combat  troops.  The  Senate  Report 
explained,  in  a  specific  finding  later  adopted  by  both  Houses, 
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thtt  "if  mobilization  were  to  be  ordered  in  a  wartime  sce- 
nario, the  primary  manpower  need  would  be  for  combat  re- 
placements." S.  Rep.  No.  96-826,  supra,  at  160;  see  id.,  at 
158.  This  conclusion  echoed  one  made  a  year  before  by  the 
same  Senate  Committee,  see  S.  Rep.  No.  96-226,  supra,  at 
2-3,  6.  As  Senator  Jepsen  put  it,  "The  shortage  would  be  in 
the  combat  arms.  That  is  why  you  have  drafts/'  Hearings 
on  S.  2294,  supra,  at  1688.  See  also  id.,  at  1195  (Sen.  Jep- 
sen); 126  Cong.  Rec.  H2750  (Rep.  Nelson)  (April  22,  1980). 
Congress'  determination  that  the  need  would  be  for  combat 
troops  if  a  draft  took  place  was  sufficiently  supported  by  tes- 
timony adduced  at  the  hearings  so  that  the  courts  are  not  free 
to  make  their  own  judgment  on  the  question.  See  Hearings 
on  S.  2294,  supra,  at  1528-1529  (Marine  Corps  Lt.  Gen. 
Bronars);  1395  (Principal  Deputy  Assistant  Secretory  of 
Army  Clark) ;  1391  (Gen.  Yerks) ;  748  (Gen.  Meyer) ;  House 
Hearings,  supra,  J.  A.,  at  224  (Assistant  Secretary  of  Defense 
for  Manpower  Pirie).  See  also  Hearing  on  S.  109  and  S.  226, 
supra,  at  24,  54  (Gen.  Rogers).  The  purpose  of  registration, 
therefore,  was  to  prepare  for  a  draft  of  combat  troops. 

Women  as  a  group,  however,  unlike  men  as  a  group,  are 
not  eligible  for  combat.  The  restrictions  on  the  participation 
of  women  in  combat  in  the  Navy  and  Air  Force  are  statu- 
tory. Under  10  U.  S.  C.  S  6015  "women  may  not  be  as- 
signed to  duty  on  vessels  or  in  aircraft  that  are  engaged  in 
combat  missions,"  and  under  10  U.  S.  C.  5  8549  female  mem- 
bers of  the  Air  Force  "may  not  be  assigned  to  duty  in  air- 
craft engsged  in  combat  missions."  The  Army  and  Marine 
dfrps  preclude  the  use  of  women  in  combat  as  a  matter  of 
established  policy.  See  J.  A.  86,  34,  58.  Congress  specifi- 
cally recognized  and  endorsed  the  exclusion  of  women  from 
combat  in  exempting  women  from  registration.  In  the 
words  of  the  Senate  Report: 

"The  principle  that  women  should  not  intentionally  and 
routinely  engage  in  combat  is  fundamental,  and  enjoys 
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wide  support  among  our  people.  It  is  universally  sup- 
ported by  military  leaders  who  have  testified  before  the 
Committee. .  . .  Current  law  and  policy  exclude  women 
from  being  assigned  to  combat  in  our  military  forces, 
and  the  Committee  reaffirms  this  policy."  8.  Rep.  No. 
96-826,  supra,  at  157. 

The  Senate  Report  specifically  found  that  'Women  should 
not  be  intentionally  or  routinely  placed  in  combat  positions 
in  our  military  services."  Id.,  at  160.  See  S.  Rep.  No.  96- 
226,  supra,  at  9."  The  President  expressed  his  intent  to 
continue  the  current  military  policy  precluding  women  from 
combat,  see  Presidential  Recommendations  for  Selective 
Service  Reform,  supra,  J.  A.  34,  and  appellees  present  their 
argument  concerning  registration  against  the  background  of 
such  restrictions  on  tile  use  of  women  in  combat."  Consist- 
ent with  the  approach  of  this  Court  in  SchUsinger  v.  Ballard, 
mpra,  we  must  examine  appellees'  constitutional  claim  con- 
cerning registration  wfth  these  combat  restrictions  firmly  in 
mind. 

The  existence  of  the  combat  restrictions  clearly  indicates 
the  basis  for  Congress'  decision  to  exempt  women  from  reg- 
istration. The  purpose  of  registration  was  to  prepare  for  a 
draft  of  combat  troops.  Since  women  are  excluded  from 
combat,  Congress  concluded  that  they  would  not  be  needed 
in  the  event  of  a  draft,  and  therefore  decided  not  to  register 
them.  Again  turning  to  the  Senate  Report: 

"In  the  Committee's  view,  the  starting  point  for  any 
discussion  of  the  appropriateness  of  registering  women 
for  the  draft  is  the  question  of  the  proper  role  of  women 

No  major  count  ry  has  women  in  combat  jobs  in  their  standing  army 
See  J.  A.  143. 

"See  Brief  for  Appellees  1-2,  n.  2  (denying  any  concession  of  the 
validity  of  combat  restrictions,  but  submitting  restrictions  are  irrelevant 
to  the  present  case).  See  also  J.  A.  2M. 
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in  combat         The  policy  precluding  the  use  of  women 

in  combat  is,  in  the  Committee's  view,  the  most  impor- 
tant reason  for  not  including  women  in  a  registration 
system."  S.  Rep.  No.  96-826,  supra,  at  157." 
The  District  Court  Stressed  that  the  military  need  for 
women  was  irrelevant  to  the  issue  of  their  registration.  As 
that  court  put  it:  "Congress  could  not  constitutionally  re- 
quire registration  under  MSSA  of  only  black  citizens  or  only 
white  citizens,  or  single  out  any  political  or  religious  group 
simply  because  those  groups  contained  sufficient  persons  to 
fill  the  needs  of  the  Selective  Service  System."   509  F.  Supp., 
at  596.    This  reasoning  is  beside  the  point.    The  reason 
women  are  exempt  from  registration  is  not  because  military 
needs  can  be  met  by  drafting  men.  This  is  not  a  case  of 
Conpress  arbitrarily  choosing  to  burden  one  of  two  similarly 
situated  groups,  such-as  would  be  the  case  with  an  all-black  or 
all-white,  or  an  all-Catholic  or  all-Lutheran,  or  an  all-Repub- 
lican or/ all-Democratic  registration.  Men  and  women,  be- 
cause of  the  combat  restrictions  on  women,  are  simply  not 
similarly  situated  for  purposes  of  a  draft  or  registration  for 
a  draft. 

Congress'  decision  to  authorize  the  registration  of  only 
men.  therefore,  does  not  violate  the  Due  Process  Clause. 
The  exemption  of  women  from  registration  is  not  only  suffi- 
eientlv  but  closely  related  to  Congress'  purpose  in  authorizing 
registration.  See  Michael  M.,  supra,  at  —  (plurality) ;  Craig 

".ItvncE  Marshall's  suggestion  that  since  Congress  focused  on  the 
need  lor  romb.it  troops  in  authorizing  male-only  registration  the  Court 
•  nuld  "he  forced  to  declare  the  male-only  registr.il ion  program  unconstitu- 
tional." }»>st.  at  11,  in  the  event  of  a  peacetime  draft  misreads  our  opinion. 
The  perceived  need  for  combat  or  combat -eligible  troops  in  the  event  of  a 
draft  wae  not  limited  to  a  wartime  draft.  See.  c.  ff.,  S.  Rep.  No.  96-S26, 
supra,  at  157  (considering  problems  associated  with  "[r]egistering  women 
inr  aesienment  to  combat  or  assigning  women  to  combat  positions  in  peace- 
time")  (emphasis  supplied) :  id  .  at  158  (need  for  rotation/between  combat 
ind  non-combat  positions  "[i]n  peace  and  war").  / 
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v.  Boren,  supra ;  Reed  v.  Reed,  supra.  The  fact  that  Congress 
and  the  Executive  have  decided  that  women  should  not  serve 
in  combat  fully  justifies  Congress  in  not  authorizing  their 
registration,  since  the  purpose  of  registration  is  to  develop 
a  pool  of  potential  combat  troops.  As  was  the  case  in  Sehles- 
inger  v.  Ballard,  supra,  "the  gender  classification  is  not  in- 
vidious, but  rather  realistically  reflects  the  fact  that  the  sexes 
are  not  similarly  situated"  in  this  case.  Michael  M.,  supra, 
at  —  (plurality).  The  Constitution  requires  that  Congress 
treat  similarly  situated  persons  similarly,  not  that  it  engage  in 
gestures  of  superficial  equality. 

In  holding  the  MSSA  constitutionally  invalid  the  District 
Court  relied  heavily  on  the  President's  decision  to  seek  au- 
thority to  register  women  and  the  testimony  of  members  of 
the  Executive  Branch  and  the  military  in  support  of  that  de- 
cision. See.  c.  g.,  509  F.  Supp..  at  603-604,  and  n.  30.  As 
stated  by  the  Administration's  witnesses  before  Congress, 
hovever,  the  President's  "decision  to  ask  for  authority  to 
register  women  is  based  on  equity."  House  Hearings,  J.  A. 
217  (statement  of  Assistant  Secretary  of  Defense  Pirie  and 
Director  of  Selective  Service  System  Rostker) ;  see  also  Pres- 
idential Recommendations  for  Selective  Service  Reform. 
supra,  J.  A.  35.  59,  60;  Hearings  on  S.  2294,  supra,  at  1657 
(statement  of  Executive  Associate  Director  of  Office  of  Man- 
agement and  Budget  Wellford,  Director  of  Selective  Service 
System  Rostker,  and  Principal  Deputy  Assistant  Secretary  of 
Defense  Danzig).  This  was  also  the  basis  for  the  testimony 
by  military  officials.  Hearings  on  S.  2294,  at  710  (Gen. 
Meyer),  1002  (Gen.  Allen).  The  Senate  Report,  evaluating 
the  testimony  before  the  Committee,  recognized  that  "the 
argument  for  registration  and  induction  of  women  ...  is  not 
based  on  military  necessity,  but  on  considerations  of  equity." 
S.  Rep.  No.  96-826.  supra,  at  158.  Congress  was  certainly 
entitled,  in  the  exercise  of  its  constitutional  powers  to  raise 
a  id  regulate  armies  and  navies,  to  focus  on  the  question  of 
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military  need  rather  than  "equity.""  As  Senator  Nunn  of 
the  Senate  Armed  Services  Committee  put  it: 

"Our  Committee  went  into  very  great  detail.  We 
found  that  there  was  no  military  necessity  cited  by  any 
witnesses  for  the  registration  of  females. 

"The  main  point  that  those  who  favored  the  registra- 
tion of  females  made  was  that  they  were  in  favor  of 
this  because  of  the  equality  issue  which  is,  of  course,  a 
legitimate  view.  But  as  far  as  military  necessity,  and 
that  is  what  we  are  primarily,  I  hope,  considering  in  the 
overall  registration  bill,  there  is  no  military  necessity 
for  this."  126  Cong.  Rec.  S6544. 
See-also  House  Hearings,  supra,  J.  A.  230  (Rep.  Holt)  ("You 
are  talking  about  equity.  I  am  talking  about  military.")." 

Although  the  military  experts  who  testified  in  favor  ,  of 
registering  women  uniformly  opposed  the  actual  drafting  of 
women,  see,  e.  g.,  Hearing  on  S.  109  and  S.  226,  supra,  at  11 
(Gen.  Rogers),  there  was  testimony  that  in  the  event  of  a 
draft  of  650,000  the  military  could  absorb  some  80,000  female 
inductees.  Hearings  on  S.  2294,  supra,  at  1661,  1828.  The 
80.000  would  be  used  to  fill  noncombat  positions,  freeing  men 

"The  grant  of  constitutional  authority  is,  after  all,  to  Congress  and 
not  to  the  Executive  or  military  officials. 

,fiThe  District  Court  also  focused  on  what  it  termed  Congress' 
"inconsistent  positions"  in  encouraging  women  to  volunteer  for  military 
orvin  nid  expanding  their  opportunities  in  the  service,  on  the  one 
li.uxl.  Mid  exempting  thorn  from  registration  and  the  draft  on  the  other. 
:.tfi  I  fMipp.,  :tt  603-604.  This  reasoning  fails  to  appreciate  the 
different  purposes  served  by  encouraging  women  volunteers  and  registra- 
tion for  the  draft.  Women  volunteers  do  not  occupy  combat  positions, 
?o  encouraging  women  to  volunteer  is  not  related  to  concerns  about  the 
availability  of  combat  troops.  In  the  event  of  a  draft,  however,  the  need 
would  be  for  combat  troops  or  troops  which  could  be  rotated  into  combat. 
a;Pr  17-18.  mpra.  Congress'  positions  are  clearly  not  inconsistent  and  in 
treating  them  as  such  the  District  Court  failed  to  understand  Congress1 
purpose  behind  registration  as  distinguished  from  its  purpose  in  encour- 
iiig  women  volunteers. 
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to  go  to  the  front.  In  relying  on  this  testimony  in  striking 
down  the  MSSA.  the  District  Court  palpably  exceeded  its 
authority  when  it  ignored  Congress'  considered  response  to 
this  line  of  reasoning. 

In  the  first  place,  assuming  that  a  small  number  of  women 
could  be  drafted  for  noncombat  roles,  Congress  simply  did 
not  consider  it  worth  the  added  burdens  of  including  women 
in  draft  and  registration  plans.  "It  has  been  suggested  that 
all  women  be  registered,  but  only  a  handful  actually  be  in- 
ducted in  an  emergency.  The  Committee  finds  this  a  con- 
fused and  ultimately  unsatisfactory  solution."  S.  Rep.  No. 
96-828,  supra,  at  J  58.  As  the  Senate  Committee  recognized 
a  year  before,  "training  would  be  needlessly  burisiid  by 
women  recruits  who  could  not  be  used  in  combat."  S.  Rep. 
No.  96-226,  supra,  at  9.  See  also  S.  Rep.  No.  96-826,  supra, 
at  159  ("Other  administrative  problems  such  as  housing  and 
different  treatment  with  regard  to  dependency,  hardship  and 
physical  standards  would  aiao  exist.").  It  is  not  for  this 
Court  to  dismiss  such  problems  as  insignificant  in  the  con- 
text of  military  preparedness  and  the  exigencies  of  a  future 
mobilization. 

Congress  also  concluded  that  whatever  the  need  for  women 
for  noncombat  roles  during  mobilization,  whether  80,000  or 
less,  it  could  be  met  by  volunteers.  See  S.  Rep.  No.  96-S26, 
supra,  at  160;  id.,  at  158  ("Because  of  the  combnt  restric- 
tions, the  need  would  be  primarily  for  men,  and  women 
volunteers  would  fill,  the  requirements  for  women.") ;  House 
Hearings,  supra,  J.  A.  227-228  (Rep.  Holt).  See  also  Hear- 
ing on  S.  ?204.  mpra,  at  VM  (Gen.  Rogers). 

Most  significantly,  Congress  determined  that  staffing  non- 
combat positions  with  women  during  a  mobilization  would 
be  positively  detrimental  to  the  important  goal  of  military 
flexibility 

"There  are  other  military  reasons  that  preclude  very 
large  numbers  of  women  from  serving.   Military  tei- 


411 


\ 

\ 


404 

24  R08TKER  v.  GOLDBERG 

bilitv  requires  that  a  commander  be  able  to  move  units 
or  ships  quickly.   Units  or  ships  not  located  at  the  front 
or  not  previously  scheduled  for  the  front  nevertheless 
must  be  able  to  move  into  action  if  necessary.   In  peace 
and  war.  significant  rotation  of  personnel  is  necessary. 
We  should  not  divide  the  military  into  two  groups— one 
in  permanent  combat  and  one  in  permanent  support. 
Large  numbers  of  non-combat  positions  must  be  avail- 
able to  which  combat  troops  can  return  for  duty  before 
being  redeployed."  S.  Rep.  No.  96-826,  supra,  at  158. 
The  point  was  repeated  in  specific  findings.  trf„  at  160;  see 
also  S.  Rep.  No.  06-226.  supra,  at  9.    In  «umT  Congress 
carefully  evaluated  the  testimony  that  80,000  women  con- 
scripts could  be  usefully  employed  in  the  event  of  a  draft  and 
rejected  it  in  the  permissible  exercise  of  its  constitute nal  re- 
sponsihilitv.   See  also  Hearing  on  S.  109  and  S.  226.  supra. 
a,  10  (Gen.  Rogers') :  "  Hearings  on  S.  2204.  supra,  at  1682. 
Tho  Pistrict  Court  was  quite  wrong  in  undertaking  an  inde- 
pendent evaluation  of  this  evidence,  rather  than  adopting  an 
appropriately  deferential  examination  of  Congress'  evalua- 
tion of  that  evidence, 

,T  General  Rogers'  testimony  merits  quotation: 

"General  ROGERS.  One  thing  whirh  is  often  lost  sight  of,  Senator,  is 
that  in  an  emergency  during  war,  the  Army  has  often  had  to  rearh  back 
into  the  support  base,  into  the  supporting  elements  in  the  operating  base, 
and  pult  forward  soldiers  to  fill  the  ranks  in  an  emergency;  that  is,  to 
hand  them  a  rifle  or  give  them  a  tanker  suit  and  put  them  in  the  front 

ranks.  ..«_•• 
"Senator  WARNER.  General  Patton  did  that  at  one  time.  I  believe  at 

the  Rattle  of  the  Bulge. 
"Genera!  ROGERS.  Absolutely. 

"Now,  if  <V<nt  support  base  and  that  operating  base  to  the  renr  consists 
in  In rgc  measure  of  women,  then  we  don't  have  that  opportunity  to  reach 
back  and  pull  them  forward,  because  women  should  not  be  placed  in  a 
forward  fighting  position  or  in  a  tank,  in  my  opinion.  So  that,  too,  enters 
the  rqnation  when  one  considers  the  subject  of  the  utility  of  women  under 
contingency  conditions." 
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In  light  of  the  foregoing,  we  conclude  that  Congress  acted 
well  within  its  constitutional  authority  when  it  authorized 
the  registration  of  men,  and  not  women,  under  the  Military 
'Selective  Service  Act.  The  decision  of  the  District  Court 
holding  otherwise  is  accordingly 

Reversed. 
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Bernard  Rostker,  Director  of 
Selective  Service,  Appellant, 
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Robert  L.  Goldberg  et  al. 

[June  25,  1981] 

Justice  White,  with  whom  Justice  Brennan  joins, 
dissenting. 

I  assume  what  has  not  been  challenged  in  this  ewe—*11** 
excluding  women  from  combat  positions  does  not  offend  the 
Constitution.   Granting  that,  it  is  self-evident  that  if  during 
mobilization  for  war,  all  noncombat  military  positions  must  be 
filled  by  combat-qualified  personnel  available  to  be  moved 
into  combat  positions,  there  would  be  no  occasion  whatsoever 
to  have  any  women  in  the  Army,  whether  as  volunteers  or 
inductees.   The  Court  appears  to  say,  ante,  pp.  18-19,  that 
Congress  concluded  as  much  and  that  we  should  accept  that 
judgment  even  though  the  serious  view  of  the  Executive 
Branch,  including  the  responsible  military  services,  is  to  the 
contrary    The  Court's  position  in  this  regard  is  most  unper- 
suasive!   I  perceive  little,  if  any.  indication  that  Congress 
itself  concluded  that  every  position  in  the  military,  no  matter 
how  far  removed  from  combat,  must  be  filled  with  combat- 
ready  men.   Common  sense  and  experience  in  recent  wars, 
where  women  volunteers  were  employed  in  substantial  num- 
bers, belie  this  view  of  reality.   It  should  not  be  ascribed  to 
Congress,  particularly  in  the  face  of  the  testimony  of  military 
authorities,  hereafter  referred  to.  that  there  would  be  a  sub- 
stantial number  :>f  positions  in  the  services  that  could  be 
filled  by  women  both  in  peacetime  and  during  mobilization, 
even  though  they  are  ineligible  for  combat. 
I  would  also  have  little  difficulty  agreeing  to  a  reversal  if  all 
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the  women  who  could  serve  in  wartime  without,  adversely 
affecting  combat  readiness  could  predictably-  be  obtained 
through  volunteers.  In  that  event,  the  equal  protection  com- 
ixment  of  the  Fifth  Amendment  would  not  require  the  United 
States  to  go  through,  and  a  large  segment  of  the  population 
to  be  burdened  with,  the  expensive  and  essentially  useless 
procedure  of  registering  women.  But  again  I  cannot  agree 
with  the  Court,  see  ante.  p.  23.  that  Congress  concluded  or 
that  the  legislative  record  indicates  that  each  of  the  services 
could  rely  on  women  volunteers  to  fill  all  the  positions  for 
which  they  might  be  eligible  in  the  event  of  mobilization. 

thr  contrary,  the  record  as  I  understand  it.  supports  the 
District  Court's  finding  that  the  services  would  have  to  con- 
*Tipt  at  least  80.000  persons  to  fill  positions  for  which  combat- 
r<*ady  men  would  noc  be  required.  The  consistent  position 
of  the  Defense  Department  representatives  was  that  their 
Lost  nstinyte  of  the  number  of  women  draftees  who  could  be 
used  productively  by  the  Services  in  the  event  of  a  major 
mobilization  would  be  approximately  80.000  over  the  first  six 
months.  Pee  Hearings  on  S.  2294:  Hearings  before  the  Com- 
mittee on  Armed  Services.  96th  Cong..  Sess.  (1980).  1681. 
IfiSS;  Hearing  on  H.  R.  6569:  Hearings  before  the  Military 
Personnel  Subcommittee  of  the  House  Committee  on  Armed 
Services.  06th  Cong..  2d  Sess.  (1980).  J.  A.,  at  222-223.  This 
number  .ook  into  account  the  estimated  number  of  women 
volunteers,  see  Deposition  of  Director  of  Selective  Service 
Poniard  Rostker.  at  S:  Deposition  of  Principal  Deputy  Asst. 
£<vrotnry  of  Defense  Richard  Danzie.  J.  A.,  at  276.  Except 
for  n  sinele.  unsiipnorted.  and  ambiguous  statement  in  the 
Senate  Report  to  the  effeet  that  "women  volunteers  would 
fill  the  requirements  for  women."  there  is  no  indication  that 
r  ongro«s  reieeted  the  Defense  Department's  figures  or  relied 
upon  an  alternative  set  of  figures. 

Of  rouree.  the  division  among  us  indicates  that  the  record 
in  this  respect,  means  different  things  to  different  people,  and 
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T  would  be  content  to  vacate  the  judgment  below  and  remand 
for  further  hearings  and  findings  on  this  crucial  issue.  Absent 
that,  however.  I  cannot  agree  that  the  record  support*  the 
view  that  all  positions  for  which  women  would  be  eligible  in 
war  time  could  and  would  be  filled  by  female  volunteers. 

The  Court  also  submits  that  because  the  primary  purpose 
of  registration  and  conscription  is  to  supply  combat  troops 
and  because  the  great  majority  of  noncombat  positions  must 
be  filled  b^  combat-trained  men  ready  to  be  rotated  into  com- 
bat, the  absolute  number  of  positions  for  which  women  would 
he  eligible  is  so  small  as  to  be  de  minimus  and  of  no  moment 
for  equal  protection  purposes,  especially  in  light  of  the  ad- 
ministrative burdens  involved  in  registering  all  women  of 
suitable  age.  There  is  some  sense  to  this;  but  at  least  on  the 
record  before  us.  the  number  of  women  who  could  be  used  in 
the  military  without  sacrificing  combat-readiness  is  not  at  all 
small  or  insubstantial,  and  administrative  convenience  has 
not  been  sufficient  justification  for  the  kind  of  outright  gen- 
der-based discrimination  involved  in  registering  and  con- 
scripting men  but  no  women  at  all. 

As  I  understand  the  record,  then,  in  order  to  secure  the 
personnel  it  needs  during  mobilization,  the  Government  can- 
not rely  on  volunteers  and  must  register  and  draft  not  only 
to  fill  combat  positions  and  those  noncombat  positions  that 
must  be  filled  by  combat-trained  men,  but  also  to  secure  the 
personnel  needed  for  jobs  that  can  be  performed  by  persons 
ineligible  for  combat  without  diminishing  military  .effective- 
ness.  The  claim  is  that  in  providing  for  the  latter  category 
of  positions.  Congress  is  free  to  register  and  draft  only  men. 
I  discern  no  adequate  justification  for  this  kind  of  discrimi- 
nation between  men  and  women.   Accordingly,  with  all  due 
respect,  I  dissent. 
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Justice  Marshall,  with  whom  Justice  Brennan  joins, 
dissenting. 

The  Court  today  places  its  imprimatur  on  one  of  the  most 
potent  remaining  public  expressions  of  "ancient  canards  about 
the  proper  role  of  women,"  Phillips  v.  Martin  Marietta  Corp., 
400  U.  S.  542,  545  (1971)  (Marshall,  J.,  concurring).  It 
upholds  a  statute  that  requires  males  but  not  females  to  reg- 
ister for  the,  draft,  and  which  thereby  categorically  excludes 
women  from  a  fundamental  civic  obligation.  Because  I  be- 
lieve the  Courts  decision  is  inconsistent  with  the  Constitu- 
tion's guarantee  of  equal  protection  of  the  laws,  I  dissent. 


A 

The  background  to  this  litigation  is  set  out  in  the  opinion 
of  the  Court,  ante,  at  1-6,  and  I  will  not  repeat  that  discus- 
sion here.  It  bears  emphasis,  howevsr,  that  the  only  ques- 
tion presented  by  this  case  is  whether  the  exclusion  of  women 
from  registration  under  the  Military  Selective  Service  Act, 
50  U.  S.  C.  App.  §  451  et  seq.,  (MSSA)  contravenes  the  equal 
protection  component  of  the  Due  Process  Clause  of  the  Fifth 
Amendment.  Although  the  purpose  of  registration  is  to  as- 
sist preparations  for  drafting  civilians  into  the  military,  we 
are  not  asked  to  rule  on  the  constitutionality  of  a  statute  gov- 
erning conscription.1   With  the  advent  of  the  All-Volunteer 

'  Given  the  Court's  lengthy  discourse  on  the  background  to  this  Iitiga- 
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Armed  Forces,  the  MSSA  was  specifically  amended  to  pre- 
clude conscription  as  of  July  1.  1973.  Pub.  L.  92-129.  8  101 
(35).  85  Stat.  353,  50  U.  S.  C.  App.  ?  467  (c).  and  reactiva- 
tion of  the  draft  would  therefore  require  a  legislative  amend- 
ment. Sec  S.  Rep.  No.  96-826.  at^5  (1980).  Consequently, 
we  are  not  called  upon  to  decide  whether  either  men  or  women 
can  be  drafted  at  all.  whether  they  must  be  drafted  in  equal 
numbers,  in  what  order  they  should  be  drafted,  or  once  in- 
ducted, how  they  are  to  be  trained  for  their  respective  func- 
tions.  In  addition,  this  case  does  not  involve  a  challenge  to 
the  statutes  or  policies  that  prohibit  female  members  of  the 
Armed  Forces  from  serving  in  combat.2   It  is  with  this  under- 
standing that  I  turn  to  the  task  at  hand. 

B 

By  now  it  should  be  clear  that  statutes  like  the  MSSA, 
which  discriminate  on  the  basis  of  gender,  must  be  examined 
under  the  "heightened"  scrutiny  mandated  by  Craig  v.  Boren, 
429  U.  S.  190  (1976). 3  Under  this  test,  a  gender-based  clas- 
sification cannot  withstand  constitutional  challenge  unless  the 

tion,  it  is  intereating  that  the  Court  chooses  to  bury  its  sole  reference  to 
this  fact  in  a  footnote.  See  ante,  at  2,  n.  1. 

s  By  statute,  female  members  of  the  Air  Force  and  the  Navy  may  not 
he  aligned  to  vessels  or  aircraft  engaged  in  combat  missions.  See  10 
l\  S.  C.  §§  6015  and  S549.  Although  there  are  no  statutory  restrictions 
on  tlic  assignment  of  women  to  combat  in  the  Army  and  the  Marine 
Corps  both  services  have  established  policies  that  preclude  such  assign- 
ment . 

\ppellees  do  not  concede  the  constitutional  validity  of  these  restric- 
tion* on  women  in  combat,  but  they  have  taken  the  position  that  their 
validitv  is  irrelevant,  for  purposes  of  this  case. 

1 1  join  the  Court,  sec  ante,  at  11,  in  rejecting  the  Solicitor  Generals 
.iigge,»ion  that  the  gender-based  classification  employed  by  the  MSSA 
should  be  scrutinized  under  the  "rational  relationship"  test  used  in  rcview- 
me  .hallenges  to  certain  type*  of  social  and  economic  legislation.  Sec, 
,  .  Sch*riker  v.  Wilson,  —  U.  S.  —  (1981);  United  States  Railroad 
Retirement  Bd,  v.  Fritt,  —  U.  S.  —  (1980). 
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classification  is  substantially  related  to  the  achievement  of 
an  important  governmental  objective.  Kirehberg  v.  Feen- 
8tra,  —  U.  S.  — i  —  (1981) ;  Wengler  v.  Druggist  Mutual 
Ins.  Co.,  446  U.  S.  142,  150  (1980);  Califanc  v.  Westcott,  443 
U.  S.  76,  84  (1979);  On  v.  On,  440  U.  S.  268,  278  (1979); 
Craig  v.  Boren,  supra,  at  197.  This  test  applies  whether  the 
classification  discriminates  against  males  or  females.  Caban 
v.  Mohammed,  441  U.S.  380,  391  (1979);  On  v.  On,  supra, 
at  278-279;  Craig  v.  Boren,  supra,  at  204/  The  party  de- 
fending the  challenged  classification  carries  the  burden  of 
demonstrating  both  the  importance  of  the  governmental  ob- 
jective it  serves  and  the  substantial  relationship  between  the 
discriminatory  means  and  the  asserted  end.  See  Wengler  v. 
Druggist  Mutual  Insurance  Co.,  supra,  at  151;  Caban  v. 
Mohammed,  supra,  at  393;  Craig  v.  Boren,  supra,  at  204. 
Consequently,  before  we  can  sustain  the  MSSA,  the  Govern- 
ment must  demonstrate  that  the  gender-based  classification 
it  employs  bears  "a  close  and  substantial  relationship  to  [the 
achievement  of]  important  governmental  objectives,"  Per- 
sonnel Administrator  of  Massachusetts  v.  Feeney,  442  U  S 
256,  273  (1979). 

C 

The  MSSA  states  that  "an  adequate  armed  strength  must 
be  achieved  and  maintained  to  insure  the  security  of  this 
Nation."  50  U.  S.  C.  App.  §  451  (b).   I  agree  with  the  ma- 
jority, ante,  at  12,  that  "none  could  deny  that .  .  .  the  Gov- 
ernment's interest  in  raising  and  supporting  armies  is  an 
'important  governmental  interest,' "   Consequently,  the  first 
part  of  the  Craig  v.  Boren,  test  is  satisfied.    But  the  question 
remains  whether  the  discriminatory  means  employed  itself 
substantially  serves  the  statutory  end.   In  concluding  that 
itjdoes^the  Court  correctly  notes  that  Congress  enacted  (and 

« ronwjmntly.  it  is  0f  no  moment  that  the  roii.«firittioii.il  challenge  in 
fhis  km*  is  prosed  by  men  who  claim  th.it  the  MSS.Vs  ponder  eln.«ificn- 
tion  discriminates  nguinst  them. 
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reactivated)  the  MSSA  pursuant  to  its  constitutional  author-* 
ity  to  raise  and  maintain  armies.*  The  majority  also  notes. 
ante,  at  6.  that  "the  Court  accords  'great  weight  to  the  deci- 
sions of  Congress.' "  quoting  CBS,  Inc.  v.  Democratic  National 
Committee,  412  U.  S.  94.  102  (1973),  and  that  the  Court  has 
accorded  particular  deference  to  decisions  arising  in  the  con- 
text of  Congress'  authority  over  military  affairs.  I  have  no 
particular  quarrel  with  these  sentiments  in  the  majority  opin- 
ion. 1  simply  add  that  even  in  the  area  of  military  affairs, 
deference  to  congressional  judgments  cannot  be  allowed  to 
shade  into  an  abdication  of  this  Court's  ultimate  responsi- 
bility to  decide  constitutional  questions.   As  the  Court  haa 
pointed  out,  / 
"the  phrase  'war  power'  cannot  be  invoked  as  a  talis-  // 
manic  incantation  to  support  any  exercise  of  congres-  j 
sional  power  which  can  be  brought  within  its  ambit.// 
'[E]ven  the  i%r  power  does  not  remove  constitutional^ 
limitations  safeguarding  essential  liberties.'"  United 
State  v.  Robel,  389  U.  S.  258,  263-264  (1967).  quoting 
Home  Bldg.  A  Loan  Assn.  v.  Blaisdell,  290  U.  S.  398.  426 
(1934).  /' 
See  United  States  v.  Cohen  Grocery  Co.,  255  U.  S.  81.  88-89 
(1921);  Hamilton  v.  Kentucky  Distilleries  A  Warehouse  Co., 
251  U.  S.  146,  156  (1919) :  Ex  parte  Milligan,  4  Wall.  2, 121- 
127  (1866).  ■  '  ' 

One  such  "safeguarfdl  of  essential  liberties"  is  the  Fifth 

Amendment's  guarantee  of  equal  protection  of  the  laws.' 

  ■  / 

•   ■  -  — — —  "  ■  ■    -  / 

•The  Constitution  grants  Congress  the  power  "To  raise  and  support 
Armies."  "To  Provide  and  maintain  a  Navy/1  and  "To  make  Rules  for 
the  Government  and  Reputation  of  the  land  and  naval  Forces."  U.  S. 
Const.  Art  I,  §8,  els.  12-14. 

'  Although  the  Fifth  Amendment  contains  no  Equal  Protection  Claus-, 
thb  Court  has  held  that  "the  Fifth  Amendment's  Due  Process  Clause 
prohibits  the  Federal  Government  from  engaging  in  discrimination  that  is 
■no  unjustifiable  as  to  he  violative  of  due  process/  n  Schlesingtr  v.  Ballard, 


I:  Rife 
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When,  as  here,  a  federal  law  that  classifies  on  the  basis  of 
Render  is  challenged  as  violating  this  constitutional  guaran- 
tee, it  is  ultimately  for  this  Court,  not  Congress,  to  decide 
whether  there  exists  the  constitutionally  required  "close  and 
suVstantial  relationship"  between  the  discriminatory  means 
employed  and  the  asserted  i  governmental  objective.  See 
Powell  v.  McCormack,  395  U.  S.  486,  549  (1969);  Baker  v 
Carr,  369  U.  S.  186,  211  (1962).   In  my  judgment,  there  sim- 
ply is  no  basis  for  concluding  in  this  case  that  excluding 
women  from  registration  is  substantially  related  to  the 
achievement  of  a  concededly  important  governmental  inter- 
est in  maintaining  an  effective  defense.   The  Court  reaches 
a  contrary  conclusion  only  by  using  an  "[announced  degre[e] 
of  'deference'  to  legislative  judgmen[t]"  as  a  "facile  abstrac- 
tiofn]  ...  to  justify  a  particular  result."  Ante,  at  11. 

II 
A 

The  Government  does  not  defend  the  exclusion  of  women 
from  registration  on  the  ground  that  preventing  women  from 
serving  in  the  military  is  substantially  related  to  the  effec- 
tiveness of  the  Armed  Forces.  Indeed,  the  successful  experi- 
ence  of  women  serving  in  all  branches  of  the  Armed  Services 
would  belie  any  such  claim.  Some  150,000  women  volunteers 
are  presently  on  active  service  in  the  military/  and  their 
number  is  expected  to  increase  to  over  250,000  by  1985.  See 

419  U.  S.  498,  500,  n.  3  (1975),  quoting  Boiling  v.  Sharpe,  347  U  S 
497,  499  (1954). 

7  With  the  repeal  in  1967  of  a  statute  limiting  the  number  of  female 
members  of  the  Armed  Forces  to  2%  of  total  enlisted  strength,  the  number 
of  women  in  the  military  has  risen  steadily  both  in  absolute  terms  and  as 
a  percentage  of  total  active  military  personnel.  The  percentage  has  risen 
from  0.78%  in  1986,  to  over  5%  in  1976,  and  is  expected  to  rise  to 
12«/0  by  1985.  See  United  States  Department  of  Defense,  Use  of  Women 
in  the  Military  (2d  ed,  1978),  reprinted  at  J.  A.  98,  111-113;  M.  Binkin 
<fe  S.  Bach,  Women  and  the  Military  13-21  (1977). 
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Department  of  Defense  Authorisation  for  Appropriations  for 
Fiscal  Year  1981:  Hearings  on  S.  2294  before  the  Senate, 
Committee  on  Armed  Services,  96th  Cong.,  2d  Sess.,  1657, 
1683  (1980)  (1980  Senate  Hearings);  Women  in  the  Mili- 
tary: Hearings  before  the  Military  Personnel  Subcommittee 
of  the  House  Committee  on  Armed  Services,  96th  Cong.,  1st 
and  2d  Sess.,  13-23  (1979  and  1980)  (Women  in  the  Military 
Hearings).  At  the  congressional  hearings,  representatives  of 
both  the  Department  of  Defense  and  the  Armed  Services  tes- 
tified that  the  participation  of  women  in  the  All-Voluoteer 
Armed  Forces  has  contributed  substantially  to  military  effec- 
tiveness.   See,  e.  g.,  1980  Senate  Hearings,  mpra,  at  1389 
(General  Yerks),  1682  (Principal  Deputy  Assistant  Secretary 
of  Defense  Danzig) ;  Women  in  the  Military  Hearings,  tupra, 
at  13-23  (Assistant  Secretary  of  Defense  Pirie).  Congress 
has  never  disagreed  with  the  judgment  of  the  military  experts 
that  women  have  made  significant  contributions  to  the  effec- 
tiveness of  the  militpry.  Ont  the  contrary,  Congress  has  re- 
peatedly praised  the  performance  of  female  members  of  the 
Armed  Forces,  and  has  approved  efforts  by  the  Armed  Serv- 
ices to  expand  their  role.  Just  last  year,  the  Senate  Armed 
Services  Committee  declared : 

"Women  now  volunteer  for  military  service  and  are  as- 
signed to  most  military  specialties.  These  volunteers 
now  make  an  important  contribution  to  our  Armed 
Forces.  The  number  of  women  in  the  military  has  in- 
creased significantly  in  the  past  few  years  and  is  expected 
to  continue  to  increase."  S.  Rep.  No.  96-826  supra,  at 
157;  accord,  S.  Rep.  96-226,  at  8  (1979).» 


■  In  summarising  the  testimony  presented  at  the  congressional  hearings, 
Senator  Cohen  stated: 

"[B]asically  the  evidence  has  come  before  this  committee  that  participa- 
tion of  women  in  the  All-Volunteer  Force  has  worked  well,  has  been 
praised  by  every  military  officer  who  has  testified  before  the  committee,  and 
that  the  jobs  are  being  performed  with  the  same,  if  not  in  some  cases,  with 
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These  statements  thus  make  clear  that  Con press'  decision  to 
exclude  women  from  registration— and  therefore  from  a  draft 
drawing  on  the  pooi  of  registrants— cannot  rest  on  a  supposed 
need  to  prevent  women  from  serving  in  the  Armed  Forces. 
The  justification  for  the  MSP  As  gender-based  discrimination 
must  therefore  be  found  in  considerations  that  are  peculiar  to 
the  objectives  of  registration. 

The  most  authoritative  discussion  of  Congress'  reasons  for 
declining  to  require  registration  of  women  is  contained  in  the 
report  prepared  by  the  Senate  Armed  Services  Committee  on 
the  Fiscal  Year  1981  Defense  Authorization  Bill.  S.  Rep. 
Xo.  90-826.  supra,  at  156-161.  The  Report's  findings  were 
endorsed  by  the  House-Senate  Conferees  on  the  Authoriza- 
tion Bill.  See  S.  Conf.  Rep.  No.  96-895,  at  100  (1980). 
Both  Houses  of  Congress  subsequently  adopted  the  findings 
by  passing  the  Conference  Report,  126  Cong.  Rec.  H780O. 
SI  1646  (daily  ed..  Aug.  26.  1980).  As  the  majority  notes. 
ante,  at  15.  the  Report's  "findings  are  in  effect  findings  of  the 
entire  Congress."  The  Senate  Report  sets  out  the  objectives 
Congress  sought  to  accomplish  by  excluding  women  from  reg- 
istration, see  id.,  at  157-161,  and  this  Court  may  appropri- 
ately look  to  the  Report  in  evaluating  the  justification  for  the 
discrimination. 

B 

According  to  the  Senate  Report.  "[t]he  poijcy  precluding 
the  use  of  women  in  combat  is  .  .  .  the  most  important  rea- 
son for  not  including  women  in  a  registration  system."  S 
Rep.  No.  96-826.  supra,  at  157;  see  also  S.  Rep.  No.  96-226. 
supra,  at  9.  In  reaffirming  the  combat  restrictions,  the  Re- 
port declared : 

"Registering  women  for  assignment  to  combat  or  assign- 
ing  women  to  combat  positions  in  peacetime  then  would 

Miperior  .kill."  Department  of  Defense  Authorization  for  Appropriations 
for  F.scal  ^  ear  mi :  Hearings  on  B.  2294  before  the  Senate  Committee  on 
Armed  Services,  9tith  Con*.,  2d  Sess.,  1678  (19S0)  {im  Senatc  Hearings) 
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leave  the  actual  performance  of  sexually  .mixed  units  as 
an  experiment  to  be  conducted  in  war  with  unknown 
risk— a  risk  that  the  committee  finds  militarily  unwar- 
ranted and  dangerous.   Moreover,  the  committee  feels 
that  any  attempt  to  assign  women  to  combat  positions 
could  affect  the  national  resolve  at  the  time  of  mobilisa- 
tion, a  time  of  great  strain  on  all  aspects  of  the  Nation's 
Had  appelleesVaised  a  constitutional  challenge  to  the  prohibi- 
tion against  assignment  of  women  to  combat,  this  discussion 
in  the  Senate  Report  might  well  provide  persuasive  reasons 
for  upholding  the\restrictions.   But  the  validity  of  the  com- 
bat restrictions  is  i\ot  an  issue  we  need  decide  in  this  case* 
Moreover,  since  the\  combat  restrictions  on  women  have  al- 
ready been  accomplished  through  statutes  and  policies  that 
remain  in  force  whether  or  not  women  are  required  to  regis- " 
ter  or  drafted,  including  women  in  registration  and  draft 
plans  will  not  result  in  their  being  assigned  to  combat  roles. 
Thus,  even  assuming  that  precluding  the  use  of  women  in 
combat  is  an  important  governmental  interest  in  its  own  right, 
there  can  be  no  suggestion  that  the  exclusion  of  women  from 
registration  and  a  draft  is  substantially  related  to  the  achieve- 
ment of  this  goal. 

The  Court's  opinion  offers,  a  different  though  related  ex- 
planation of  the  relationship  between  the  combat  restrictions 
and  Congi^ss'  decision  not  to  require  registration  of  women. 

resources."  S.  Rep.  No.  96-826,  tupra,  at  157. 
The  majority  states  that  "Congress  .  .  .  clearly  linked  the 
need  for  renewed  registration  with  its  views  of  the  character 
of  a  subsequent  draft."  Ante,  at  17.  The  Court  also  states 
that  "Congress  determined  that  any  future  draft,  which  would 
be  facilitated  by  the  registration  scheme,  would  be  character- 
ized by  a  need  for  combat  troops."  Ibid.  The  Court  then 
reasons  that  since  women  are  not  eligible  for  assignment  to 

» As  noted,  see  n.  2,  supra,  appellees  elected  not  to  challenge  the  con- 
stitutionality of  the  combat  restrictions. 
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combat,  Congress'  decision  to  exclude  them  from  registration 
w  not  unconstitutional  discrimination  inasmuch  as  '[mjen 
and  women,  because  of  the  combat  restrictions  on  women,  are 
simply  not  sm.Harfy  situated  for  purposes  of  a  draft  or  regis* 
tration  for  a  draft."  Ante,  at  20.  There  is  a  certain  logic 
to  tins  reasoning,  but  the  Court's  approach  is  fundamentally 
flawed. 

In  the  first  place,  although  the  Court  purports  io  apply 
the  Craig  v.  Boren  test,  the  "similarly  situated"  analysis  the 
Court  employs  is  in  fact  significantly  different  from  the  Craig 

v.  Boren  approach.    Compare  Kirchberfi  v.  Feemtra,   

S-'  at  (employing  Craig  v.  Bortn  teat)  with  id., 

at  -~-  (Stcwabt,  J.,  concurring)  (employing  "similarly  situ-' 
ated  analysis).  The  Court  essentially  reasons  that  the  gen 
der  classification  employed  by  the  MSSA  is  constitutionally 
permissible  because  nondiscrimination  is  not  necessary  to 
achieve  he  pwpose  of  registration  tu  prepare  for  a  draft  of 
combat  troops.  In  other  words,  the  majority  concludes  that 
women  may  be  excluded  fr*w  registration  because  they  will 
n(5,  b^neec!ed  in  toe  event  of  a  drjit." 

This*  analysis,  however,  focuses  on  the  wrong  question 
The  relevant  inquiry  under  the  Craig  v.  Bewi  test  is  not 
whether  a  gender-neutral  classification  would  substantially 
advance  important  governmental  interests.  ttath*r  the 
question  is  whether  the  gender-based  classification  is 'itself 
substantially  related  to  the  achievement  of  the  asserted  guv- 
ernmental  interest.  Thus,  the  Government's  task  in  this  case 
is  to  demonstrate  that  excluding  women  from  registration 
substantially  furthers  the  goal  of  preparing  for  a  draft  of 
combat  troops.  Or  to  put  it  another  way,  the  Government 
muatahow  that  registering  women  would  substantially  impetio 

"I  would  have  thought  ite^l  wnch.i on  kom  this  reasoning  is 
that  there  ic  in  facrno  ^crimination  ag*in«  women,  m  wh%h  case  one 
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its  efforts  to  prepare  for  such  a  draft.  Under  our  precedents, 
the  Government  cannot  meet  this  burden  without  showing 
that  a  gender  neutral  statute  would  be  a  less  effective  means 
of  Attaining  this  end.  See  Wengler  v.  Qruggists  Mutual  It*. 
Co.,  446  U.  S.,  at  151.  As  the  Court  explained  in  Orr  v.  Orr, 
440  U.  S.,  at  283  (emphasis  added) : 

"Legislative  classifications  which  distribute  benefits  and 
burdens  on  the  basis  of  gender  carry  the  inherent  risk  of  - 
reinforcing  sexual  stereotype*  about  the  'proper  ploce  of 

women  and  their  need  for  special  protection   Where, 

as  here,  the  [Government's]  .  .  .  purposes  are  as  well 
served  by  a  gender-neutral  classification  as  one  that  gen- 
der classifies  and  therefore  carries  with  it  the  baggage  of 
sexual  stereotypes,  the  [Government]  cannot  be  per- 
mitted to  classify  on  the  basis  of  sexual  stereotypes." 
In  this  case,  the  Government  makes  no  claim  that  preparing 
for  a  draft  of  combat  troops  cannot  be  accomplished  just  as 
effectively  by  registering  both  men  and  women  but  drafting 
only  men  if  only  men  turn  out  to  be  needed."   Nor  can  the 
Government  argue  that  this  alternative  entails  the  additional 
cost  and  administrative  inconvenience  of  registering  women. 
This  Court  has  repeatedly  stated  that  the  administrative  con- 
venience of  employing  a  gender  classification  is  not  an  ade- 
quate constitutional  justification  under  the  Craig  v.  Boren 
test.   See,  e.  g.,  Craig  v.  Boren,  429  U.  S.,  at  198;  Prontxero 
v.  Richardson,  411  U.  S.  677,  690-691  (1973). 

The  fact  that  registering  women  in  no  way  obstructs  the 
governmental  interest  in  preparing  for  a  draft  of  combat 
troops  points  up  a  second  flaw  in  the  Court's  analysis.  The 
Court  essentially  reduces  the  question  of  the  constitutionality 

"  Alternatively,  the  Government  could  employ  a  classification  that  is 
rel  ited  to  the  statutory  objective  but  is  not  based  on  gender,  for  example, 
rambat  eligibility.  Under  the  current  scheme,  large  subgroups  of  the 
,„,!,.  population  who  arc  ineligible  for  combat  because  of  physical  handi- 
tip3  or  conscientious  objector  status  are  nonetheless  required  to  register. 
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of  male-only  registration  to  the  validity  of  a  hypothetical 
program  for  conscripting  only  men.  The  Court  posits  a  draft 
in  which  all  conscripts  are  cither  assigned  to  those  specific 
combat  posts  presently  closed  to  women  or  must  be  available 
for  rotation  into  such  positions.  By  so  doing,  the  Court  is 
able  to  conclude  that  registering  women  would  be  no  more 
than  a  "gestur[e]  of  superficial  equality,"  ante,  at  21,  since 
women  are  necessarily  ineligible  for  every  position  to  be  filled 
in  its  hypothetical  draft.  If  it  could  indeed  be  guaranteed 
in  advance  that  conscription  would  be  reimposed  by  Congress 
only  in  circumstances  where,  and  in  a  form  under  which,  all 
conscripts  would  have  to,  be  trained  for  and  assigned  to  com- 
bat  or  combat  rotation  positions  from  which  women  are  cate- 
gorically excluded,  then  it  could  be  argued  that  registration 
of  women  would  be  pointless 

But  of  course,  no  such  guarantee  is  possible.  Certainly, 
nothing  about  the  MSSA  limits  Congress  to  ^instituting  the 
draft  only  in  such  circumstances.  For  example,  Congress 
may  decide  that  the  All-Volunteer  Armed  Forces  are  inade- 
qua'  to  meet  the  Nation's  defense  needs  even  in  times  of 
peace  and  reinstitute  peacetime  conscription.  In  that  event, 
the  hypothetical  draft  the  Court  relied  on  to  sustain  the 
MSSA's  gender-based  classification  would  presumably  be  of 
little  relevance,  and  the  Court  could  then  be  forced  to  declare 
the  male-only  registration  program  unconstitutional.  This 
difficulty  comes  about  because  both  Congress  ,s  and  the  Court 
have  tost  sight  of  the  important  distinction  between  registra- 

"Thf  Court  quote-  Senator  Warner'*.  contra .  '■ 'I  equate  registration 
with  the  draft,'"  ante,  at  17.  The  whole  of  Senator  Warner's  statement 
merit,  quotation  because  it  explain,  why  Congress  reused  to  acknowledge 
the  'ii.st.i.rt.o.1  between  registration  and  the  draft.  Senator  Warner 
stated'  Frankly  I  equate  registration  with  the  draft  because  there  is  no 
way  you  ran  establish  a  registration  law  on  a  coequal  basis  and  then 
turn  right  around  and  establish  a  draft  on  a  nonequal  basis.  I  think 
the  court  woi  I  knock  that  down  right  away."  1980  Senate  Hearinci 
supra,  at  119V.  ' 
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turn  and  contcription.  Registration  provides  "an  inventory 
of  what  the  available  strength  is  within  the  military  qualified 
pool  in  this  country."  Restitution  of  Procedures  for  Regis- 
tration Under  the  Military  Selective  Service  Act:  Hearing 
before  the  Subcommittee  on  Manpower  and  Personnel  of  the 
Senate  Armed  Services  Committee,  9f|th  Cong.,  1st  Sess.,  10 
(1980)  (Selective  Service  Hearings)  '(statement  of  General  / 
Rogers).  Conscription  supplies  the  military  with  the  person/ 
nel  needed  to  respond  to  a  particular  exigency.  The  fact  that 
registration  is  a  first  step  in  the  conscription  process  does  not 
mean  that  a  registration  law  expressly  discriminating  between 
men  and  women  may  be  justifie^fy  a  valid  conscription  pro- 
gram which  would,  in  retrospect;  make  the  current  discrimina- 
tion appear  functionally  related  to  the  program  that  emerged. 

But  even  addressing  the  Court's  reasoning  on  its  own  terms, 
its  analysis  is  flawed  because  the  entire  argument  rests  on  a 
premise  that  is  demonstrably  false.  As  noted,  the  majority 
simply  assumes  that  registration  prepares  for  a  draft  in  which 
every  draftee  must  W  available  for  assignment  to  combat. 
But  the  majority's  draft  scenario  finds  no  support  in  either 
the  testimony  before  Congress,  or  .more  importantly,  in  the 
findings  of  the  Senate  Report.  Indeed,  the  scenario  appears 
to  exist  only  in  the  Court's  imagination,  for  even  the  Gov- 
ernment represents  only  that  "in  the  event  of  mobilization, 
approximately  two-thirds  of  the  demand  on  the  induction 
system  would  be  for  combat  skills''  Brief  for  Appellant,  at 
20  (emphasis  added).  For  my  part,  rather  than  join  the 
Court  in  imagining  hypothetical  drafts,  I  prefer  to  examine 
the  findings  in  the  Senate  Report  and  the  testimony  presented 
to  Congress. 

C 

Nothing  in  the  Senate  Report,  supports  the  Court's  intima- 
tion that  women  must  be  excluded  from  registration  because 
rombnt  eligibility  is  a  prerequisite  for  all  the  positions  that 
would  need  to  be  filled  in  the  event  of  a  draft.   The  Senate 
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Report  concluded  only  that  "fi]f  mobilization  wore  to  be 
ordered  in  a  wartime  scenario,  the  primary  manpower  need 
would  be  for  combat  replacements."  S.  Rep.  No.  96-826, 
supra,  at  160  (emphasis  added).  This  conclusion  was  in 
keeping  with  the  testimony  presented  at  the  congressional 
hearings.  The  Department  of  Defense  indicated  that  in  the 
event  of  a  mobilization  requiring  ^institution  of  the  draft, 
the  primary  manpower  requirement  would  be  for  combat 
t«  jps  and  support  personnel  who  can  readily  be  deployed 
into  combat.  See  1980  Senate  Hearings,  supra,  at  1395 
(Principal  Deputy  Assistant  Secretary  of  the  Army  Clark), 
1300  (General  Yerks).  But  the  Department  indicated  that 
conscripts  would  also  be  needed  to  staff  a  variety  of  support 
positions  having  no  prerequisite  of  combat  eligibility,  and 
which  therefore  could  be  filled  by  women.  Assistant  Secre- 
tary of  Defense  (Manpower.  Reserve  Affairs  and  Logistics) 
Pirie  explained: 

"Not  only  will  we  need  to  expand  combat  arms,  as  I  say, 
that  is  the  pressing  need,  but  we  also  have  to  expand 
the  support  establishment  at  the  same  time  because  that 
meets  the  situation  where  the  combat  arms  can  carry  out 
their  function  successful  [ly],  and  the  support  establish- 
ment now  uses  women  very  effectively,  and  in  wartime 
I  think  the  same  will  be  true."  National  Service  Legis- 
lation :  Hearing  on  H.  R.  656^  before  the  Subcommittee 
on  Military  Personnel  of  the  J^ouse  Committee  on  Armed 
Services.  96th  Cong.,  2d  Sess.  (J9$0)  (unpublished)  (1980 
House  Hearings),  J.  A.  225.    >,  \ 

In  testifying  about  the  Defense  Department's  reasons  for 
concluding  that  women  should  be  included  in  registration 
plans,  Pirie  stated: 

"It  is  in  the  interest  of  national  security  that,  in  an 
emergency  requiring  the  conscription  for  military  service 
of  the  nation's  youth,  the  best  qualified  people  for  a 
wide  variety  of  tasks  in  our  Armed  Forces  be  available. 
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The  performance  of  women  in  our  Armed  Forces  today 
strongly  supports  the  conclusion  that  mtny  of  the  best 
qualified  people  for  some  military  jobs  in  the  18-26  age 
category  will  be  women."   1080  House  Hearings,  supra, 
J.  A.  218.  See  1980  Senate  Hearings,  supra,  at  171  (Sec- 
retary of  the  Army  Alexander),  182  (Secretary  of  the 
Navy  Claytor)-11 
Jhe  Defense  Department  also  concluded  that  there  are  no 
military  reasons  that  would  justify  excluding  women  from 
registration.  The  Department's  position  was  described  to 
Congress  in  these  terms: 

"Our  conclusion  is  that  there  are  good  reasons  for  regis* 
tering  [women].  Our  conclusion  is  even  more  strongly 
that  there  are  not  good  reatone  for  refusing  to  register 


uPiric  explained  the  reasoning  behind  the  Defense  Department's  con- 
clusion in  these  terms: 

"Large  number  of  military  women  work  in  occupations  such  as  electronics, 
communications,  navigation,  radar  repair,  jet  engine  mechanics,  drafting, 
surveying,  ordnance,  transportation  and  meteorology  and  do  so  very  effec- 
tively, as  has  been  shown  by  numerous  DOD  studies  and  tests.  The  work 
women  in  the  Armed  Forces  do  today  is  essential  to  the  readiness  and 
capability  of  the  force*.  In  case  of  war  that  would  still  be  true,  and 
the  number  of  women  doing  similar  work  would  inevitably  expand  beyond 
our  peacetime  number  of  one  quarter  million. 

"Women  have  traditionally  held  the  vast  majority  of  jobs  in  such  fields 
at  administrative/clerical  and  health  care/medical.  An  advantage  of  reg- 
istration for  women  is  that  a  pool  of  trained  peisonnel  in  these  tradi- 
tionally female  jobs  would  exist  in  the  event  that  sufficient  volunteers  were 
not  available.  It  would  make  far  greater  sense  to  include  women  in  a 
draft  call  and  thereby  gain  many  of  these  skills  than  to  draft  on[l]y  males 
who  would  not  only  require  training  in  these  fields  but  would  be  drafted 
for  employment  in  jobs  traditionally  held  by  females.  A  further  advan- 
tage would  bp  to  release  males  currently  holding  non-combatant  jobs  for 
reassignment  u  combat  jobs."  National  Service  Legislation;  Hearing  on 
H.  R.  6569  before  the  Subcommittee  on  Military  Personnel  of  the  House 
Committee  on  Armed  Services,  96th  Cong.,  2d  Sess.  (1980)  (unpublished) 
(1980  House  Hearings),  J.  A.  216-217. 
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them."  1980  Senate  Hearings,  supra,  at  1667-1668 
(Principal  Deputy  Assistant  Secretary'  of  Defense  Dan- 
zig) (emphasis  added). 

All/four  Service  Chiefs  agreed  that  there  are  no  military  rea- 
.sons  for  refusing  to  register  women,  and  uniformly  advocated 
requiring  registration  of  women.  The  military's  position  on 
the  issue  was  summarized  by  then  Army  Chief  of  Staff  Gen- 
eral Rogers:  "[W]omen  should  be  required  to  register  for 
the  reason  that  [Marine  Corps  Commandant]  General  Wilson 
mentioned,  which  is  in  order  for  us  to  have  an  inventory  of 
what  the  available  strength  is  within  the  military  qualified 
pool  in  this  country."  Reinstitution  of  Procedures  for  Reg- 
istration  Under  the  Military  Selective  Service  Act:  Hearing 
before  the  Subcommittee  on  Manpower  and  Personnel  of  the 
Senate  Armed  Services  Committee,  06th  Cong..  1st  Sess.  10 
(1080)  (Selective  Service  Hearings);  see  id.,  at  10-11  (Ad- 
miral Hayward,  Chief  of  Naval  Operations;  General  Allen, 
Air  Force  Chief  of  Staff;  General  Wilson,  Commandant, 
Marine  Corps). 

Against  this  background,  the  testimony  at  the  congressional 
hearings  focused  on  projections  of  manpower  needs  in  the 
event  of  an  emergency  requiring  reinstitution  of  the  draft, 
and,  in  particular,  on  the  role  of  women  in  such  a  draft.  To 
make  the  discussion  concrete,  the  testimony  examined  a  draft 
scenario  dealing  with  personnel  requirements  during  the  first 
six  months  of  mobilization  in  response  to  a  major  war  in 
Europe.  The  Defense  Department  indicated  three  con- 
straints on  the  maximum  number  of  women  the  Armed  Serv- 
ices could  use  in  the  event  of  such  a  mobilization: 

"(1)  legislative  prohibitions  against  the  use  of  women 
in  certain  military  positions.  (2)  the  policy  to  reserve 
certain  assignments,  such  as  ground  combat  roles,  for 
men  only,  and  (3)  the  need  to  reserve  a  substantial  num- 
ber of  non-combat  positions  for  men  in  order  to  provide 
a  pool  of  ready  replacements  for  ground  combat  posi- 
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tions."   1980  House  Hearings,  supra,  J.  A.  217  (Assist-  . 
ant  Secretary  Pirie). 
After  allowing  for  these  constraints,  the  Defense  Department 
reached  the  following  conclusion  about  the  number  of  female 
draftees,  that  could  be  absorbed: 

"If  we  had  a  mobilization,  our  present  best  projection 
is  that  we  could  use  women  in  some  80^000  of  the  jobs 
that  we  would  be  inducting  650,000  people  for.  The  rea- 
son for  that  is  because  some  80.000  of  those  jobs,  indeed 
more  than  80,000  of  those  jobs  are  support  related  and 
not  combat  related. 

"We  think  women  could  fill  those  jobs  quite  well." 
1980  Senate  Hearings,  supra,  at  1688  (Principal  Deputy 
Assistant  Secretary  of  Defense  Danzig);  see  id.  1661. 
1665.  1828;  1980  House  Hearings,  supra,  J.  A.  217,  222- 
223  (Assistant  Secretary  of  Defense  Pirie).14 

Finally,  the  Department  of  Defense  acknowledged  that 
amending  the  MSSA  to  authorize  registration  and  induction 
of  women  did  not  necessarily  mean  that  women  would  be 
drafted  in  the  same  numbers  as  men.  Assistant  Secretary 
Pirie  explained: 

"If  women  were  subject  to  the  draft,  the  Department  of 
Defense  would  determine  the  maximum  number  of 
women  that  could  be  used  in  the  Armed  Forces,  subject 
to  existing  constraints  and  the  needs  of  the  Military  Serv- 
ices to  provide  close  combat  fillers  and  replacements 
,  quickly.  We  estimate  that  this  might  require  at  least 
80.000  additional  women  over  the  first  six  months.  If 
there  were  not  enough  women'  volunteers,  a  separate  draft 
pall  for  women  would  be  issued."  19S0  House  Hearings. 

"The  Defense  Department  arrived  nt  this  number  lifter  it  "surveyed 
tho  military  service?,  and  asked  them  how  many  women  they  could  use 
fin  the  event  of  a  mobilization  of]  650,000,  and  received  answers  suggest - 
itig  that  they  could  use  about  80,000."  19S0  Senate  Hearings,  supra,  at 
lfiR5  (Principal  Deputy  Assistant  Secretary  of  Defense  Danxig). 
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suprtoL  J.  A.  217;  tee  1980  Senate  Hearings,  supra,  at 
1661  principal  Deputy  Assistant  Secretary  of  Defense 
Danzig). 

This  review  of  the  findings  contained  in  the  Senate  Report 
and  the  testimony  presented  at  the  congressional  hearings 
demonstrates  that  there  is  no  basis  for  the  Court's  represen- 
tation that  women  are  ineligible  for  all  the  positions  that 
would  need  to  be  filled  in  the  event  of  a  draft.  Testimony 
about  personnel  requirements  in  the  event  of  a  gfraft  estab- 
lished that  women  could  fill  at  least  80,000  of  the  650,000 
positions  for  which  conscripts  would  be  inducted.  Tfyus,  with 
respect  to  these  80,000  or  more  positions,  the  statutes  and 
policies  barring  women  from  combat  do  not  provide  a  reason 
for  distinguishing  between  male  and  female  potential  con- 
scripts; the  two  groups  are,  in  the  majority's  parlance,  "simi- 
larly situated."  As  such,  the  combat  restrictions  cannot  by 
themselves  supply  the  constitutionally  required  justification 
for  the  MSSA's  gender-based  classification.  Since  the  classi- 
fication precludes  women  from  being  drafted  to  fill  positions 
for  which  they  would  be  qualified  and  useful,  the  Govern- 
ment must  demonstrate  that  excluding  women  from  those 
positions  is  substantially  related  to  the  achievement  of  an 
important  governmental  objective. 

Ill 

The  Government  argues,  however,  that  the  "consistent 
testimony  before  Congress  was  ♦  >  the  effect  that  there  is  no 
military  need  to  draft  women."  Brief  for  Appellant,"  at  31 
(emphasis  in  original).  And  the  Government  points  to  a 
statement  in  the  Senate  Report  that  "[bjoth  the  civilian  and 
military  leadership  agreed  that  there  was  no  military  need  to 
draft  women.  .  .  .  The  argument  for  registration  and  induc- 
tion of  women  \  .  .  is  not  based  on  military  necessity,  but 
on  considerations  of  equity."  S.  Rep.  No.  96-826,  gupra,  at 
158.   In  accepting  the  Government's  contention,  the  Court 
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assorts  that  the  President's  decision  to  seek  authority  to  reg- 
ister women  was  based  on  "equity."  and  conclude*  that  "Con- 
gross  was  certainly  entitled,  in  the  exercise  of  its  constitu- 
tional powers  to  raise  and  regulate  armies  and  naviek  to  focus 
on  the  question  of  military  need  rather  than  'equity.'  *\  Ante, 
at  21-22.  In  my  view,  a  more  careful  examination  of  the  con- 
cepts of  "equity"  and  "military  need"  is  required.  \ 

As  previously  noted,  the  Defense  Department's  recommen- 
dation that  women  be  included  in  registration  plans  was  based 
on  its  conclusion  that  drafting  a  limited  number  of  women\ 
is  consistent  with,  and  could  contribute  to.  military  effective- 
ness.  See  mpra,  at  13-47.   It  was  against  this  background 
that  the  military  experts  concluded  that  "equity"  favdred 
registration  of  women.   Assistant  Secretary  Pirie  explained: 
"Since  women  have  proven  that  they  can  serve  success- 
fully as  volunteers  in  the  Armed  Forces,  equity  suggests 
that  they  be  liable  to  serve  as  draftees  if  conscription  is 
reinstated."    1980  House  Hearings,  supra,  J.  A.  217-218. 

By  "considerations  of  equity."  the  military  experts  acknowl- 
edged that  female  conscripts  can  perform  as  well  as  male  con- 
script* in  certain  positions,  and  that  there  is  therefore  no 
reason  why  one  group  should  be  totally  excluded  from  reg- 
istration and  a  draft.  Thus,  what  the  majority  so  blithely 
dismisses  as  "equity"  is  nothing  less  than  the  Fifth  Amend- 
ment's guarantee  of  equal  protection  of  the  laws  which  "re- 
quires that  Congress  treat  similarly  situated  persons  simi- 
larly." maj.  op.,  ante,  at  21.  Moreover,  whether  Congress 
could  subsume  this  constitutional  requirement  to  "military 
need."  in  part  depends  on  precisely  what  the  Senate  Report 
meant  by  "military  need." 

The  Report  stated  that  "fhloth  the  civilian  and  military 
leadership  agreed  that  there  was  no  military  need  to  draft 
women."  S.  Rep.  No.  96-826.  mpra.  at  158.  An  examina- 
tion of  what  the  "civilian  and  military  leadership"  meant  by 
"military  need"  should  therefore  provide  an  insight  into  the 
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Report's  use  of  the  term.  Several  witnesses  testified  that 
because  personnel  requiremer  ts  in  the  event  of  a  mobilization 
could  be  met  by  drafting  men,  including  women  in  draft  plans 
is  not  a  military  necessity.  For  example,  Assistant  Secretary 
of  Defense  Pirie  stated: 

"It  is  doubtful  that  a  female  draft  can  be  justified  on 
the  argument  that  wartime  personnel  requirements  can- 
not be  met  without  them.  The  pool  of  draft  eligible 
men  ...  is  sufficiently  large  to  meet  projected  wartime 
requirements."  1980  House  Hearings,  supra,  J.  A.  217; 
see  1980  Senate  Hearings,  wupra,  at  1665  (Principal  Dep- 
uty Assistant  Secretary  of  Defense  Danzig). 

Similarly,  Army  Chief  of  Staff  General  Meyer  testified: 

"I  do  not  believe  there  is  a  need  to  draft  women  in 
peacetime.  In  wartime,  because  there  are  such  large 
numbers  of  young  men  available,  approximately  2  mil- 
lion males  in  each  year  group  of  the  draft  age  popula- 
tion, there  would  be  no  military  necessity  to  draft 
females  except,  possibly  doctors,  and  other  health  pro- 
fessionals if  there  are  insufficient  volunteers  from  people 
with  those  skills."  Id.,  at  749. 

To  be  sure,  there  is  no  "military  need"  to  draft  women  in  the 
sense  that  a  war  could  be  waged  without  their  participation.15 

18  A  colloquy  between  Senator  Jepsen  and  Principal  Deputy  Assistant 
Secretary  of  Defense  Dansig  reveals  that  some  Members  of  Congress 
understood  "military  need"  in  this  sense. 

"Mr.  DANZIG         We  surveyed  the  military  services,  and  asked  them 

how  many  women  they  could  use  among  those  650,000,  and  received 
answers  suggesting  that  they  could  use  80,000. 

"Let  me  indicate  when  I  say  they  could  use,  I  do  not  mean  to  imply 
that  they  would  have  to  use  women.  Our  Department  of  Defense  view  is 
thst  women  would  be  useful  in  a  mobilization  scenario.  If  women  are  not 
available,  1  do  not  think  the  republic  would  crumble.  Men  could  be  used 
instead." 

"Sen,  JEPSEN.  So  there  is  no  explicit  military  requiren  cnf  involved?" 
"Mr.  DANSIG.  My  problem,  Senator,  and  I  don't  mean  to  be  semantic 
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This  fact  is,  however,  irrelevant  to  resolving  the  constitu- 
tional issue."  As  previously  noted,  see  supra,  at  9^10,  it  is 
not  appellees'  burden  to  prove  that  registration  of  women 
substantially  furthers  the  objectives  of  the  MSSA."  Rather, 
because  eligibility  for  combat  is  not  a  requirement  for  some, 
of  the  positions  to  be  filled  in  the  event  of  a  draft,  it  is  in- 
cumbent on  the  Government  to  show  that  excluding  women 
from  a  draft  to  fill  those  positions  substantially  furthers  an 
important  governmental  objective. 

It  may  be,  however,  that  the  Senate  Report's  allusion  to 
"military  need"  is  meant  to  convey  Congress'  expectation 
that  women  volunteers  will  make  it  unnecessary  to  draft  any 
women.  The  majority  apparently  accepts  this  meaning  when 
it  states:  "Congress  also  concluded  that  whatever  the  need 
for  women  for  noncombat  roles  during  mobilization,  whether 
80,000  or  less,  it  could  be  met  by  volunteers,"  Ante,  at  23. 
But  since  the  purpose  of  registration  is  to  protect  against 
unanticipated  shortages  of  volunteers,  it  is  difficult  to  see 


about  it,  w  with  the  use  of  the  word*,  'explicit  requirement.'  If  you  raid 
to  me,  for  example,  does  the  military  require  people  with  brown  eyes  to 
serve,  I  would  tell  you  no,  because  people  witli  blue  eyes,  et  cetera,  could 
do  the  job. 

"On  the  other  hand,  I  wouldn't  deny  that  they  could  do  the  job  and 
that  we  would  find  them  useful."  1980  Senate  Hearings,  *uprat  at  1665; 
sec  id.,  at  1853-1856. 

»•  Deputy  Assistant  Attorney  General  Simms  explained  as  much  to  Con- 
cross  in  his  testimony  at  the  heari*../  He  stated: 
"fTlhc  question  of  military  ro>  ..wity  ( «r  drafting  women  is  irrelevant  to 
the  constitutional  issue,  which  is  vhp»  »er  or  not  there  is  sufficient  justifi- 
cation by  whatever  test  the  courts  tway  apply  for  not  registering  women." 
19S0  Senate  Hearings,  supra,  at  1667. 

,7If  we  were  to  assign  appellees  this  burden,  then  all  of  the  Court's 
prior  "mid-level"  scrutiny  equal  protection  decisions  would  be  drawn  into 
question.  For  the  Court  would  be  announcing  a  new  approach  under 
which  the  party  challenging  a  gender-based  classification  has  the  burden 
of  showing  that  eHmination  of  the  classification  substantially  furthers  an 
important  governmental  interest. 
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how  excluding  women  from  registration  can  be;  justified  by 
conjectures  about  the  expected  number  of  female  volunteers.1' 
I  fail  to  see  why  the  exclusion  of  a  pool  of  persons  who  would 
be  conscripted  only  if  needed  can  be  justified  by  reference  to 
the  current  supply  of  volunteers.   In  any  event,  the  Defense 
Department's  best  estimate  is  that  in  the  event  of  a  mobiliza- 
tion requiring  restitution  of  the  draft,  there  will  not  be 
encugh  women  volunteers  to  fill  the  positions  for  which 
women  would  be  eligible.  The  Department  told  Congress: 
"If  we  had  a  mobilization,  our  present  best  projection 
is  that  we  could  use  women  in  some  80,000  of  the  jobs 
we  would  be  inducting  people  for?'  1980  Senate  Hear- 
ings, tupra,  at  1688  (Principal  Deputy  Assistant  Secre- 
tary of  Defense  Danzig)  (emphasis  %dded)." 

"Ai  Assistant  Secretary  of  Defense  Pirie  explained: 
"Perhaps  sufficient  women  volunteers  would  come  forward  to  meet  this 
need,  perhaps  not.  Having  our  young  women  register  in  advance  would 
put  us  in  a  position  to  call  women  if  they  do  not  volunteer  in  sufficient 
numbers,"  quoted  at  126  Cong.  Rec.  86536-S6537  (daily  ed.,  June  10, 
1980).  See  1960  Senate  Hearings,  supra,  at  1828  (Principal  Deputy 
Assistant  Secretary  of  Defense  Daorig). 

Past  wartime  recruitment  experience  does  not  bear  out  the  Court's 
sanguine  view.  With  the  advent  of  the  Korean  War,  an  unsuccessful 
effort  wss  made  to  recruit  some  100,000  women  to  meet  the  rapidly  ex- 
panding manpower  requirements.  See  Use  of  Women  in  the  Military, 
tupra,  J.  A.  111. 

»•  A  colloquy  between  Representative  Hiliie  and  Assistant  Secretsry  of 
Defense  Pirie  at  the  House  Hearings  makes  Wear  that  the  80,000  number 
is  in  addition  to  the  number  of  women  serving  in  the  All- Volunteer  Armed 
Forces. 

"Mr.  PIRIE.  Mr.  Hillis,  we  estimate  thst  we  would  need  650,000  indi- 
viduals to  be  inducted  over  the  first  six  months." 
"Rep.  HILLIS.  How  many  of  those  would  be  women?" 
"Mr.  PIRIE.  At  lesst  80,000,  Mr.  Hillis." 

"Rep.  HILLIS.  That  is  even  if  wc  had  the  260,000  [women  in  active 
service  expected  by  1985],  you  are  talking  about  another  80,000,  which 
projects  into  about  330,000." 

"Mr.  PIRIE.  Yes,  sir."  1980  House  Hearings,  tupra,  J.  A.  232-233. 
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Thus,  however  the  "military  need"  statement  in  the  Senate 
Report  is  understood,  it  does  not  provide  the  constitutionally 
required  justification  for  the  total  exclusion  of  women  from 
registration  and  draft  plans. 

IV 

Recognizing  the  need  to  go  beyond  the  "military  need"  ar- 
gument; the  Court  asserts  that  "Congress  determined  that 
staffing  noncombat  positions  with  women  during  a  mobiliza- 
tion would  be  positively  detrimental  to  the  important  goal 
of  military  flexibility."  Ante,  at  23.  None  would  deny  that 
preserving  "military  flexibility"  is  an  important  governmen- 
tal interest.  But  to  justify  the  exclusion  of  women  from 
registration  and  the  draft  on  this  ground,  there  must  be  a 
further  showing  that  staffing  even  a  limited  number  of  non- 
combat  positions  with  women  would  impede  military  flexibil- 
ity. I  find  nothing  in  the  Senate  Report,  to  provide  any  basis 
for  the  Court's  representation  that  Congress  believed  this  to 
be  the  case. 

The  Senate  Report  concluded  that  "military  reasons  .  .  . 
preclude  very  large  numbers  of  women  from  serving."  S. 
Rep.  No.  06^826,  supra,  at  158>  (emphasis  added).   The  Re- 
port went  on  to  explain: 
.  "Military  flexibility  requires  that  a  commander  be  able 
to  move  units  or  ships  quickly.    Units  or  ships  not 
located  at  the  front  or  not  previously  scheduled  for  the 
front  nevertheless*  must  be  able  to  move  into  action  if 
necessary.    In  peace  and  war.  significant  rotation  of  per- 
sonnel is  necessary.   We  should  not  divide  the  military 
into  two  groups — one  in  permanent  combat  and  one  in 
permanent  support.   Large  numbers  of  non-combat,  posi- 
tions must  be  available  to  which  combat  troops  can  re- 
turn for  duty  before  being  redeployed."  Ibid. 
This  discussion  confirms  the  Report's  conclusion  that  draft- 
ing "very  large  numbers  of  women"  would  hinder  military 
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flexibility.  The  discussion  does  not,  however,  address  the 
different  question  whether  drafting  only  a  limited  number  of 
women  would  similarly  impede  military  flexibility.  The  tes- 
timony on  this  issue  at  the  congressional  hearings  was  that 
drafting  a  limited  number  of  women  is  quite  compatible  with 
the  military's  need  for  flexibility.  In  concluding  that  the 
Armed  Services  could  usefully  employ  at  least  80.000  women 
conscripts  out  of  a  total  of  650.000  draftees  that  would  be 
needed  in  the  event  of  a  major  European  war,  the  Defense 
Department  took  into  account  both  the  need  for  rotation  of 
combat  personnel  and  the  possibility  that  some  support  per- 
sonnel might  have  to  be  sen*  mto  combat.  As  Assistant 
Secretary  Pirie  testified: 

"If  women  were  subject  to  the  draft,  the  Department 
of  Defense  would  determine  the  maximum  number  of 
women  that  could  be  used  in  the  Armed  Forces,  mbject 
to  existing  constraints  and  the  needs  of  the  Military 
Services  to  provide  close  combat  fillers  and  replacements 
quickly.  We  estimate  that  this  might  require  at  least 
80,000  additional  women  over  the  first  six  months."  1980 
House  Hearings,  supra,  J.  A.  217  (emphasis  added);  see 
J.  A.  278  (deposition  of  Principal  Deputy  Assistant  Sec- 
retary of  Defense  Danzig). * 

"Senator  Warner  questioned  the  Service  Chiefs  about  the  "impact  on 
your  service  ns  a  consignee  of  a  draft,  which  would  be  baaed  on  „  total 
provinon  of  equality  between  male  and  female."  Reinstitution  of  Pro- 
rcdurcs  for  Registration  Under  the  Military  Selective  Service  Act:  Hearing 
before  the  Subcommittee  on  Manpower  and  Personnel  of  the  Senate  Armed 
Services  Committee.  96th  Cong.,  1st  Sess.,  15  (1979)  (emphasis  added) 
(Selective  Service  Hearings).  Two  of  the  Service  Chiefs  answered  Senator 
Warner's  question  about  the  effect  of  a  draft  of  equal  numbeirs  of  men  and 
women.  Their  answers  merit  quotation. 

"General  ALLEN  [Air  Force] .  It  would  not  have  any  unfavorable 
effect  on  the  Air  Force.  We  would  have  no  objection  to  such  a  draft  " 
Id,,  at  15. 

•General  WILSON  [Marine  Corps].   fW]e  would  be  perfectly  happy 
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Similarly,  there  is  no  reason  why  induction  of  a  limited 
number  of  female  draftees  should  any  more  divide  the  mili- 
•  tary  into  "permanent  combat"  and  "permanent  support"- 
groups  than  is  presently  the  case  with  the  All-Volunteer 
Armed  Forces.  The  combat  restrictions  that  would  prevent 
a  female  draftee  from  se'rving  in  a  combat  or  combat  rotation 
jwsition  also  apply  to  the  150,000-250,000  women  volunteers 
in  the  Armed  Services.  If  the  presence  of  increasing  but 
controlled  numbers  of  female  volunteers  has  not  unaccept- 
ably  "divide[d]  the  military  into  two  groups,"  it  is  difficult 
to  see  how  the  induction  of  a  similarly  limited  additional 
number  of  women  could  accomplish  this  result.  In  these 
circumstances,  I  cannot  agree  with  the  Court's  attempt  to 
"interprete"  the  Senate  Report's  conclusion  that  drafting 
very  large  numbers  of  women  would  impair  military  flexi- 
bility, as  proof  that  Congress  reached  the  entirely  different 
conclusion  that  drafting  a  limited  number  of  women  would 
adversely  affect  military  flexibility. 

V 

The  Senate  Report  itself  recognized  that  the  "military 
flexibility"  objective  speaks  only  to  the  question  whether 
"very  large  numbers"  of  women  should  be  drafted.  For  the 
Report  went  on  to  state: 

"It  has  been  suggested  that  all  women  be  registered, 
but  only  a  handful  actually  be  inducted  in  an  emergency. 
The  committee  finds  this  a  confused  and  ultimately  un- 
satisfactory solution."  S.  Rep.  No.  98-826,  supra,  at 
158. 

The  Report  found  the  proposal  "confused"  and  "unsatisfac- 
tory" for  two  reasons, 

"First,  the  President's  proposal  [to  require  registration 

t6  have  women  drafted.  Thnt  i?  up  to  the  5  percent  go,il  which  I 
believe  wc  can  landle  in  the  Marine  Corps."  Ibid. 
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of  women]  does  not  include  any  change  in  section  5  fa) 
(I)  of  the  fMSSA].  which  requires  that  the  draft  He 
conducted  impartiall}  among  those  eligible.  Adminis- 
tration witnesses  admitted  that  the  current  language  of 
the  law  probably  precludes  induction  of  women  and  men 
on  any  but  a  random  basis, -which  should  produce  roughly 
equal  numbers  of  men  and  women.  Second,  it  is  con- 
ceivable that  the  courts,  faced  with  a  congressional  deci- 
sion to  register  men  and  women  equally  because  of  equity 
considerations,  will  find  insufficient  justification  for  then 
inducting  only  a  token  number  of  women  into  the  Serv- 
ices in  an  emergency."  Id.,  at  158-159  (emphasis  in 
original). 

The  Report  thus  assumed  that  if  women  are  registered,  any 
subsequent  draft  would  require  simultaneous  induction  of 
equal  numbers  of  male  and  female  conscripts.  The  Report 
concluded  that  such  a  draft  would  be  unacceptable: 

"It  would  create  monumental  strains  on  the  training 
system,  would  clog  the  personnel  administration  and  sup- 
port systems  needlessly,  and  would  impede  our  national 
defense  preparations  at  a  time  of  great  national  need. 

"Other  administrative  problems  such  as  housing  and 
different  treatment  with  regard  to  dependency,  hardship 
and  physical  standards  would  also  exist."  Id.,  at  159; 
see  also  S.  Rep.  No.  96-226,  supra,  at  9."  . 

Relying  on  these  statements,  the  majority  asserts  that  even 
"assuming  that  a  small  number  of  women  could  be  drafted 
for  noncombat  roles,  Congress  simply  did  not  consider  it 

11  The  Report  further  explained: 
"If  the  Congress  were  to  mandate  equal  registration  of  men  and  women, 
therefore,  we  might  well  be  faced  with  n  situation  in  which  the  combat 
replacements  needed  in  the  first  60  days— aay  100,000  men— would  have 
to  be  accompanied  by  100,000  women.  Faced  with  this  hypothetical,  the 
military  witnesses  stated  that  such  a  situation  would  be  intolerable" 
3  Rep.  No.  96~82«,  at  159  (1980). 
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worth  the  added  burdens  of  including  women  in  draft  and 
registration  plans."  Ante,  at  22.  In  actual  fact,  the  conclu- 
sion the  Senate  Report  reached  is  significantly  different  from 
the  one  the  Court  seeks  to  attribute  to  it. 

The  specific  finding  by  the  Senate  Report  was  that  "[i]f 
the  law  required  women  to  be  drafted  in  equal  numbers  with 
men,  mobilization  would  be  severely  impaired  because  of 
strains  on  training  facilities  and  administrative  systems.'*  S. 
Rep.  No.  96-826,  supra,  at  160  (emphasis  added).  There 
was,  however,  no  suggestion  at  the  congressional  hearings  that 
simultaneous  induction  of  equal  numbers  of  males  and  female 
conscript*  was  either  necessary  or  desirable.   The  Defense 
Department  recommended  that  women  be  included  in  regis- 
tration and  draft  plans,  with  the  number  of  female  draftees 
and  the  timing  of  their  induction  to  be  determined  by  the 
military's  personnel  requirements.    See  supra,  at  16-17.*2 
In  endorsing  this  plan,  the  Department  gave  no  indication 
that  such  a  draft  would  place  any  strains  on  training  and  ad- 
ministrative facilities.   Moreover,  the  Director  of  the  Selec- 
tive Service  System  testified  that  a  registration  and  induction 
process  including  both  males  and  females  would  present  no 
administrative  problems.   See  1980  Senate  Hearings,  supra, 
tit  1679  (Rostker);  J.  A.  247-248  (deposition  of  Bernard 
Rostker). 

The  Senate  Report  simply  failed  to  consider  the  possibility 
that  a  limited  number  of  women  could  be  drafted  because  of 
its  conclusion  that  §  5  (a)(1)  of  the  MSSA  does  not  author- 
ize drafting  different  numbers  of  men  and  women  and  its 
speculation  on  judicial  reaction  to  a  decision  to  register 
women.  But  since  Congress  was  free  to  amend  §5  (a)(1), 
and  indeed  would  have  to  undertake  new  legislation  to  au- 

"A*  stated  in  the  Srnatc  Report,  "Selective  Service  Finns  pro- 
»ide|d]  for  drafting  only  men  during  the  first  60  daj>,  and  only  a  small 
number  of  women  would  he  included  in  the  total  drafted  for  the  first  ISO 

daw  "   S  Hep.  No.  OtV supra,  at  158. 
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thorize  any  draft,  the  matter  cannot  end  there.  Further- 
more, the  Senate  Report's  speculation  that  a  statute  author- 
izing differential  induction  of  male  and  female  draftees  would 
be  vulnerable  to  constitutional  challenge  is  unfounded.  The 
unchallenged  restrictions  on  the  assignment  of  women  to  com- 
bat, the  need  to  preserve  military  flexibility,  and  the  other 
factors  discussed  in  the  Senate  Report  provide  more  than  am- 
ple grounds  for  concluding  that  the  discriminatory  means 
employed  by  such  a  statute  would  be  substantially  related  to 
the  achievement  of  important  governmental  objectives. 
Since  Congress  could  have  amended  §5  (a)(1)  to  authorize 
differential  induction  of  men  and  women  based  on  the  mili- 
tary's personnel  requirements,  the  Senate  Report's  discussion 
about  "added  burdens"  that  would  result  from  drafting  equal 
numbers  of  male  and  female  draftees  provides  no  basis  for 
concluding  that  the  total  exclusion  of  women  from  registra- 
tion and  draft  plans  is  substantially  related  to  the  achieve- 
ment of  important  governmental  objectives. 

In  sum,  neither  the  Senate  Report  itself  nor  the  testimony 
presented  at  the  congressional  hearings  provides  any  support 
for  the  conclusion  the  Cofk  seeks  to  attribute  to  the  Report- 
that  drafting  a  limited  number  of  women,  with  the  number 
and  the  timing  of  their  induction  and  training  determined  by 
the  military's  personnel  requirements,  would  burden  training 
and  administrate  facilities. 

VI 

After  reviewing  the  discussion  and  findings  Contained  in 
the  Senate  Report,  the  most  I  am  able  to  say  of  the  Report 
is  that  it  demonstrates  that  drafting  very  large  numbers  of 
women  would  frustrate  the  achievement  of  a  number  of  im- 
portant governmental  objectives  that  relate  to  the  ultimate 
goa!  of  maintaining  "an  adequate  armed  strength  ...  to  in- 
sure the  security  of  this  Nation,"  50  U.  S.  C.  App.  §  451  (b). 
Or  to  put  it  another  way,  the  Senate  Report  establishes  that 
induction  of  a  large  number  of  men  but  only  a  limited  nun.- 
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ber  of  women,  as  determined  by  the  military's  personnel  re- 
quirements, would  be  substantially  related  to  important  gov- 
ernmental interests.  But  the  discussion  and  findings  in  the 
Senate  Report  do  not  enable  the  Government  to  carry  its 
burden  of  demonstrating  that  completely  excluding  women 
from  the  draft  by  excluding  them  from  registration  substan- 
tially furthers  important  governmental  objectives. 

In  concluding  that  the  Government  has  carried  its  burden 
in  this  case,  the  Court  adopts  "an  appropriately  deferential 
examination  of  Congress'  evaluation  of  [the]  evidence,"  ante, 
at  24  (emphasis  in  the  original).   The  majority  then  pro- 
ceeds to  supplement  Congress*  actual  findings  with  those  the 
Court  apparently  believes  Congress  could  (and  should)  have 
made.   Beyond  that,  the  Court  substitutes  hollow  shibboleths 
about  "deference  to  legislative  decisions"  for  constitutional 
analysis.  It  is  as  if  the  majority  has  lost  sight  of  the  fact 
that  "it  is  the  responsibility  of  this  Court  to  act  as  the  ulti- 
mate interpreter  of  the  Constitution."   Powell  v.  McCor- 
mack,  395  U.  S.,  at  549.   See  Baker  v.  Can,  369  U.  S.,  at  211. 
Congressional  enactments  in  the  area  of  military  affairs  must, 
like  all  other  laws,  be  judged  by  the  standards  of  the  Consti- 
tution.   For  the  Constitution  is  the  supreme  law  of  the  land 
and  all  legislation  must  conform  to  the  principles  it  lay  down. 
As  the  Court  has  pointed  out,  "the  phrase  'war  power'  can- 
not be  invoked  as  a  talismanic  incantation  to  support  any  ex- 
ercise of  congressional  power  which  can  be  brought  within  its 
ambit."   United  States  v.  Robel,  389  U.  S.,  at  263-264. 

Furthermore,  "[w]hen  it  appears  that  an  Act  of  Congress 
conflicts  with  [a  constitutional  1  provisiofn],  we  have  no 
choice  but  to  enforce  the  paramount  commands  of  the  Con- 
stitution. We  are  sworn  to  do  no  less.  We  cannot  push  back 
the  limits  of  the  Constitution  merely  to  accommodate  chal- 
lenged legislation."  Trop  v.  Dulles,  356  U.  S.  86,  104  (1958) 
( plurality  opinion).  In  some  106  instances  since  this  Court 
was  established  it  has  determined  that  congressional  action 
exceeded  the  bounds  of  the  Constitution.  I  believe  the  same 
is  true  of  this  statute.  Tn  an  attempt  to  avoid  its  constitu- 
tion^ obligation,  the  Court  todav  "pushes  back  the  limits 
of  the  Constitution"  to  accommodate  an  Act  of  Congress. 
I  would  affirm  the  judgment  of  the  District  Courtr 
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THE  IMPACT  OP  THE  EQUAL  RIGHTS 
AMENDMENT:  ABORTION  RIGHTS 


TUESDAY,  JANUARY  24,  1984 

t 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

aiSSyUr??niitt?  m?'  S2?uani  to  notice,  at  9:34  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Thurmond,  Grassley,  Metienbaum,  and  DeCon- 
cini. 

Staff  present:  Stephen  Markman,  chief  counsel;  Randall  Rader, 
general  counsel;  Diane  Franke,  clerk;  and  Boh  Feidler,  ranking  mi- 
nority counsel. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 
Senator  Hatch.  Ladies  and  gentlemen,  this  marks  the  fourth  day 
of  hearings  by  the  Subcommittee  on  the  Constitution  on  the  pro- 
posed equal  rights  constitutional  amendment.  * 

From  the  outset,  our  objective  has  been  to  establish  a  thorough 
and  comprehensive  legislative  history  of  the  meaning  of  the  text  of 
(he  amendment.  Whatever  the  ultimate  resolution  of  this  issue 
during  the  present  Congress  or  during  subsequent  Congresses,  it  is 
the  goal  of  these  hearings  to  ensure  that  Members  of  Congress, 
members  of  the  State  legislatures  and  members  of  the  public  are 
better  informed  about  the  real-world  impact  of  the  ERA.  In  other 
words,  what  new  public  policies  will  emerge  from  the  amendment? 
What  existing  policies  will  have  to  be  reformed  or  eliminated?  How 
will  American  society  be  transformed  by  the  52  words  of  the  pro- 
posed measure? 

To  this  end,  we  have  conducted  what  I  believe  have  been  exten- 
sive and  highly  informative  hearings  on  such  issues  as  the  impact 
of  the  ERA  on  private  education,  the  impact  of  the  ERA  upon  the 
military,  a  constitutional  overview  of  the  ERA,  and  so  forth. 

In  this  process,  we  have  tried  to  set  aside  the  cliche*  and  the 
stock  phrases  on  both  sides  of  the  ERA  issue.  Rather,  we  have  at- 
tempted to  focus  closely  on  judicial  decisions,  legal  trends,  state- 
ments of  academics,  and  Members  of  Congress  of  varying  perspec- 
tives, and  the  text  of  the  ERA  itself  in  attempting  to  predict  the 
substantive  impact  of  the  amendment. 
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I  am  confident  that  the  legislative  history  that  has  been  devel- 
oped will  prove  useful  through  the  duration  of  the  debate  over  the 

Our  hearing  today  will  concentrate  upon  the  issue  of  the  ERAs 
effect  upon  abortion  policy  in  the  United  States.  Already,  this 
aspect  of  the  equal  rights  amendment  has  proven  to  be  one  of  the 
most  controversial  aspects  cf  the  debate  over  the  ERA  in  the  House 
of  Representatives. 

Clearly,  the  failure  of  the  ERA  to  secure  two-thirds  approval  last 
November  in  the  House  was  attributable,  at  least  in  part,  to  the 
decision  of  the  House  leadership  to  preclude  from  consideration 
floor  amendments  to  the  ERA,  including  floor  amendments  relat- 
ing 16  the  abortion  issue. 

As  at  our  earlier  hearings,  we  have  sharply  limited  the  number 
of  witnesses  invited  by  the  subcommittee  in  order  to  allow  exten- 
sive discussion. 

Also,  as  at  our  earlier  hearings,  we  have  afforded  both  propo- 
nents and  critics  of  the  ERA  the  opportunity  to  invite  their  most 
knowledgeable  and  articulate  spokespersons.  We  are  extremely  for- 
tunate today  to  have  two  of  the  Nation's  leading  academic  authori- 
ties on  the  equal  rights  amendment  and  the  right  to  abortion. 

Selected  by  ERA  proponents  for  today's  discussion  is  Prof.  Ann 
Freedman  of  the  Rutgers  University  Law  School.  Professor  Freed- 
man  is  one  of  the  Nation's  leading  authorities  on  the  equal  rights 
amendment.  Her  article  on  the  amendment,  coauthored  with  Prof. 
Thomas  Emerson,  in  the  Yale  Law  Journal  of  1971,  was  incorporat- 
ed by  both  Senator  Birch  Bayh  and  Congresswoman  Martha  Grif- 
fiths as  the  authoritative  guide  to  the  meaning  of  the  ERA.  Regret- 
tably, since  the  article  predated  the  Supreme  Courts  1973  decision 
in  Roe  v.  Wade,  it  made  no  mention  of  the  abortion  controversy. 

Selected  by  ERA  critics  for  today  s  hearing  is  Prof.  John  Noonan 
of  the  University  of  California  at  Berkeley.  Professor  Noonan  is 
one  of  the  Nation's  leading  constitutional  authorities  and  certainly 
a  leading  authority  on  the  abortion  right.  His  work,  "A  Private 
Choice/1  is  one  of  the  classic  w^rks  in  this  area.  He  is  the  former 
editor  of  the  American  Journal  of  Jurisprudence. 

We  look  forward  to  hearing  from  both  of  our  outstanding  wit- 
nesses toduy  and  we  want  to  welcome  them  to  our  subcommittee. 
For  the  record,  I  would  note  that  our  next  hearing  on  the  impact  of 
the  ERA  is  presently  scheduled  for  February  21. 

At  this  time,  we  will  turn  to  the  chairman  of  the  committee,  Sen- 
ator Thurmond. 

The  Chairman  Mr.  Chairman,  I  have  no  opening  statement. 

Senator  Hatch.  Thank  you,  Sena!  r  Thurmond. 

Sennit  r  Grassley? 

Ol'KMNi;  STATEMENT  OF  SENATOR  CHARLES  E.  GRASSLEY 

Senator  (Jkahhi.ky  Well,  first  of  all,  Mr.  Chairman,  I  want  to 
I  hank  you  for  conducting  these  hearings,  a  continuation  of  hear- 
ings that  started  before  on  these  very  important  questions.  And  I 
want  to  point  out  to  people  something  that  I  hope  everybody  is 
aware*  of. 
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This  subcommittee  has  faced  the  various  issues  and  questions 
raised  by  the  proposed  equal  rights  amendment  and  attempted  to 
answer  those  questions,  and  that  is  in  sharp  contrast  to  the  con- 
duct of  our  counterparts  in  the  other  body. 

Whether  the  ERA  will  be  used  as  a  legal  justification  for  man- 
dating the  States  and  the  Federal  Government  to  finance  abortions 
is  a  very  vital  question  and  one  to  which  the  answer  to  must  be 
known  before  Members  of  Congress  vote  on  this  measure 

As  one  who  disagrees  with  the  holding  of  the  Supreme  Court  in 
Hoe  v.  Wade,  I  contend  that  this  question  must  be  resolved 

Again,  Mr.  Chairman,  I  thank  you  for  this  opportunity  and  com- 
mend you  for  your  efforts.  / 

Senator  Hatch.  Well,  thank  you  so  much,  Senator  Gr&ssley  I  see 
no  other  members  of  the  subcommittee  here. 

JJ^S1,.™8!1 10  p,ace  a  8tatement  of  Senator  Garn  in  the  record. 
[The  following  was  received  for  the  record:] 
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TESTIMONY  OF  HONORABLE  JW'E  GARN, 


TO  THE  SUBCOMMITTEE  ON  THE  CONSTITUTION 


OF  THE  UNITED  STATES  SENATE  JUDICIARY  COMMITTEE, 


Mr  •  Ciairwnl 


1  appreciate  the  opportunity  to  speak  briefly  to  thlm  committee  on  the 
subject  of  the  Equal  Rights  Amendment,   and  particularly  to  address  ERA** 
potential  a* fact  on  American  abortion  law.     I  believe  that  ratification  of 
tha  Equal  Right*  Amendment  Mill  mean  tha  and  of  tha  Hyda  Amendment.  Ooaa  of 
ay  raaaona  for  thia  belief  ara  sat  out  below|  1  will  not  datail  them  In 

thasa  Introductory  ranarktt.     Additionally,  eWa  may  hava  othar  af facta  on 

i 

othr     aspects  of  abortion  law,  but  1  hava  limited  ay  remarks  to  ERA** 
likely  effect  on  abortion  funding  restrictions. 

Bafora  going  further,   I  wlah  to  command  tha  chairman,  my  collaagua  and 
friand  froa  Utah,  for  tha  manner  In  which  ha  has  conduct ad  thasa  hearings* 
Tha  Sanata  hearings  of  this  Cony  ram*  hava  cast  mora  light  on  tha  Equal 
Rights  Amandaant £  than  did  a  dacada  of  political  posturing.     Tha  chairman 
deserves  tho  gratitude  of  tha  Amarlcan  public.     Unf ortunataly,  ha  has 
probably  racaivad  mora  criticism  than  praise.     I  want  the  chairman  to  I. now 
that  this  Sanator  supports  his  approach  to  thasa  haarlngst  Unlika  soma  of 
tha  chairman's  critics,   1  think  wa  ought  to  know  what  a  constitutional 
amendment  maan*  bafora  wa  approva  It.     This  proposal  will  produca  vary 
concrete  reSulte.     If  its  most  Influential  supporters  are  to  be  believed, 
the  Equal  Rights  Amandaant  will  forbid  current  Congressional  policy  In  tho 
areas  of  military  conscription  and  assignment,  veterans'  preference,  Social 
Security,  abortion  funding,  and  tax -exempt  organizations  buch  as 
schools  —to  name  but  a  few  of  tha  more  controversial  areas.     The  chairman 
deserve.*?}  our  gratitude  for  his  conscientious  performance*  of  his  legislative 
duties. 

I  am  an  opponent  of  the  Equal  Rights  Amendment.  One  of  tha  reasons  1 
oppose  £RA  i*  my  conviction  that  ERA  will  constitutionally  forbid  the  Hyde 
Amendment.  ERA  may  create  other  constitutional  hurdles  for  other 
anti-abof  tinn  measures  as  well.     Tha  evidence  for  tha  ERA-abortion 
torment-ion  is  overwhelming.     1  do  not  need  to  repeat  the  evidence  for  this 
committee.     Congressman  Henry  Hyde  testified  before  this  committee  last 
summer,  and  you  will   add  today's  testimony  to  his  remarks.     In  the  House, 
we  have?  the  testimony  of  Professor  Grc /er  Rees  and  Professor  Jules  Ger.ird. 
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we  also  haw  th*  teatlmony  of  Pale*  Cunningham  of  AMrlcam  United  for 

Li  fa.  Heny,  many  pro-life  House  HMbwrs  are  coo  vine  ad  of  tha  ERA -abort ion 

connartion.    Thaaa  tt^tri  are  fro*  both  aid**  of  tha  aisle.  Congressman 

James  Banaanbraoner  and  Hlchael  Define  are  to  be  especially  rnaa»iif1ail  for 

their  brilliant  inquiry  into  thi.  mat tar  when  era  was  pending  before  the 

Mouee  Judiciary  Coawittee.  All,  or  nearly  all,  pro-life  political  and 

educational  groups  are  convinced  of  the  ERA-abortlon  connection.  These 

group,  are  opposed  to  ERA  unless  an  abortion-neutral  amendment  1.  added. 

tin  tha  Mourn.,  the  benaenbrenner  Amendment  Is  the  abortion-neutral 

amendment.    We  know  now  that  the  House  leadership  is.  afraid  of  voting  on 

Perhaps 

the  Bensenbrenner  amendment,  /they  fear  that  reason  Mill  prevail.}     In  an 

important  .tudy,  Karen  Lewis  of  the  American  tan  Division  of  the 

Congressional  flasearch  Service  has  recognised  that       ERA  Mill  require  tax- 
funded  ,- 
/abortion.    The  civil  libertarian  litigators,  especially  the  affiliates  of 

the  American  i  ivll  Liberties  Union,  have  recognised  the  ERA -abortion 
^^h^  M.  .  .  to  argue  in  support  of  tax-funded  tbor- 

connection  and  they  have  used  it  in  at  least  four  states/,  to  f#r#  the  tion 

state  courts  have  not  relied  on  the  state  ERA.  to  defeat  Hyde 
Aeamdment-llke  provisions  In  the  states.     Me  have  been  shown,  however,  the 
Intentions  of  those  who  value  abortion  as  a  basic  constitutional  right,  nnd 
who  think  taxpayers  ought  to  pay  for  this  "right." 

1  hope  the  subcommittee  will  have  printed  In  its  hearing  record  the 
remarkably  *y.nk  admission  of  the  executive  director  of  the  civil  Liberties 
uViion  of  Hasaachusetts.   (1  will     e  glad  to  furnish  a  copy,  if  necessary.  I 
Said  the  eaecutivff  director,  -The  state  Equal  Rights  Amendment  provldea  a 
legal  argument  that  was  unavailable  to  us  or  anyone  at  the  federal  lavel. 
The  national  Equal  Right.  Amendment  I.  in  deep  trouble.     .  .  .  Decauae  a 
strong  coalition  is  being  forged  between  the  ant i- ERA  coalition  and  the 
anti-abortion  people,  it  was  our  hope  to  be  able  to  save  Madlcald  payments 
for  Medically  necessary  abortions  through  the  faderal  court  route  without 
having  to  use  the  state  Equal  Right.  Anandment  and  poaslbly  fuel  the 
national  an ti -ERA  movement.     But  the  less  In  CHarrls  v.  3    HcRae  *aa  the 
last  .tra«„    we  now  have  no  recourap  but  to  turn  to  the  State  Con.tltutlon 
for  the  legal  tool  a  to  save  Medicaid  funding  for  abortion.." 

Another  piece  of  evidence  .honing  the  ERA-abortlon  connection  Is 
attached.     Thla  analysis  *aa  propped  at  my  request  by  tha  Sanate 
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Republican  Policy  Coawdttee  and  1  aak  that  it  be  printed  in  tha  hearing 
racord  in  ita  entirety  aa  part  of  W  atataaent. 

Mr.  Chainaan,  to  aa  tha  avidanca  ia  concluaiya.    Thara  ia  an 
IRA-  abortion  connaction  and  tha  connection  can  ba  aevered  only  by  tha 
adoption  of  a  •pacific,  abortion-neutral  aaandnent  to  the  text  of  the 
eaendaent  itnelf.    Report  language  alone  ia  insuf ficient,  aa  is  the  content 
of  auch  expression  of  legislative  intent  aa  may  be  expressed  on  the 
•enete  floor.    Urn  wast  Bake  every  effort  to  be  preciae  whan  our  actiona 
on  insuea  aa  legislator  iepact  on  iaauea  aa  eontroveraial  and  fundamental 
aa  abortion.    Ne  cannot  abrogate  our  legislative  duty  by  allowing  the 
courta  to  define  our  intent.    We  aaiat  give  our  Meaning  with  a  greater 
rather  than  a  leaaer  degree  of  apecificity.    Certain  friendn  of  the  Equal 
Righta  Awendwettt  do  not  want  to  aay  what  they  aean  a  pacifically .  They 
deeire  inntead  a  broad  -wandate  for  equality-  aa  they  are  pleased  to 
cell  it.    Thoae  of  ua  who  have  watched  ill  diexay  the  Supreme  Court 'a 
rendering  of  the  Due  Process  Clauae  in  the  abortion  caaea  are  reluctant 
indeed  to  aee  the  nigh  Court  turned  looee  to  tell  ua  what  the  Equal 
Highta  Maandaent  naana. 

In  the  Spring  of  1»47,  Juatice  Felix  Frankfurter  delivered  to  the 
Bar  of  *:he  City  of  Mew  York  a  faaoua  lecture  which  he  entitled  -lone 
Reflection  on  the  Reading  of  Statutes. «    Justice  FrankfVTt<tr  a.id. 
-Saorson  aaya  soaewhere  that  mankind  ia  aa  lasy  aa  it  darea  to  be.  fcoose 
Judicial  reading  s-kes  for  looee  legialative  writing.    It  encouragee 
the  practice  illuatrated  in  a  recent  cartoon  in  which  a  Senate*  tella 
hie  collesgues,  'I  edwit  thie  new  bill  ia  too  coeplicated  to  underatand. 
Me '11  juat  have  to  paaa  it  to  find  out  what  it  Mans.'" 

Me  cannot  afford  auch  laainaaa  in  eonaid.ring  the  con.titution. 
too.,  legialative  writing  aurely  wakes  for  loo*.  Judicial  reading.  M. 
met  not  be  guilty  of  re-enacting  in  1»M  the  cartoon  Ju-tic.  Frankfurter 

described  in  H«. 

The  evidence  of  an  ERA-abortion  connection  is  compelling.  The 
burden  of  proof  should  now  be  on  those  who  say  th.y  can  ...  no  connection. 
Let  thee  diaprov.  it  if  th.y  can.    Fortunately,  because  of  the  work  of 
this  suoco-itta.  and  others,  w.  do  not  need  to  pas.  BRA  to  find  out  what 
it  wean.     ERA  swans  abortion,  and  for  we  that  i.  an  excellent  r.a-on  to 

OPpOSes  ita 

Thank  you « 
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Honoraola  Jafco  Im 
Uhltod  tt«to*  oonoto 
Washington,  D.C.  20610 

Ooar  HMtv  oarni 

.  \       *  11JllJ  ■*  V°wr  otaff  hoo  aokod  oo  to  proviso  you  with  th*  oast 
rocont  indorsation  or*  analysis  of  the  offoct  that  ratification  of  tho 
.Cgual  Rlfhti  noondoont  would  havo  on  ttio  Congressional  1y-on*ctod 
restrictions  on  abort  ion  funding.     (Throughout  this  lot  tor,  these 
restrictions  or.  r-f  erred  to  a*  the  Hyeo  AeerwJoent.  Tho  Hyeo  toenoaents  on 
Labor  -H.H.S.  oppropr  lotion*  01 1  Is  novo  tolton  o  vorloty  of  for  on,  ond 
abortion  funding  rootrlctlono  novo  boon  enacted  on  othor  oooouroo  which 
wero  not  ooonooonto  of  Conor ooooon  Hyde.) 

Thlo  lottor  lo  Mrltton  without  bonoflt  of  tho  Houoo  Judiciary 
Cooolttoo  Assort  on  H.J. Moo  1,  tho  proooood* ffeoal  flight o  Aoonooont.  Tho 
roport  lo  not  ovoiloblo.  although  tho  Houoo  ooy  consider  H.J. Moo.  1  oo 
oorly  on  tomorrow,  under  o  ouoponolon  of  tho  ruloo.    Thlo  lottor  doss 
incorporate  tho  vlowe  of  witnesses  oo  prooontod  in  tholr  typewritten 
stateeents,  ond  tho  dollborotlono  of  tho  outocooolttoo  ond  full  cooolttoo  In 
tho  Houoo.  Of  course,  tho  hearings  mrm  not  yot  pr  In  tod.     (Oh  o  notion  of 

Oenssnbrsnnor,  tho  ttouse  Judlclory  Cooolttoo  ogrood  to  hovo  tho  earft-*jp 
of  H.J, Pes.  1  prlntod.    Thlo  cooolttoo  print,  together  with  tho  cooolttoo 
report,  will  const  tuto  o  portion  of  tho  logfolotlvo  history.! 

On  Juno  30,   ITOO,  by  o  voto  of  3-to-«,  tho  Buprooo  Court  ol  tho  united 
Stotoo  uphold  tho  conotltutlonollty  of  tho  Hyrf*  Aoondoont.  Harris  v. 
BfeSftg^  ««•  2™7  <IW0).  On  tho  saws  day,  tho  constitutional  ity  of  o 

ototo  oburtlon  funding  i  estrftction  woo  uphold  by  tho  oooo  narrow  oorglfl. 

tfjJlLgwo  y.  tt»r*Lf  *«B  U.S.  396  (I960)    (Illinois  statute).     Tho  I960 

ca«aa  dealt  «lth  Medical ly-nocossary  abortions.    Tho  loouo  of  funding  for 
nun  thorapeutic  mbortl  ons  woo  disposed  o?  In  1977  whan  tho  High  Court 
uphold  such  restrictions  by  a  vnto  at  A~to~3.   Pool  v.     Dno.  123  U.S.  436 
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<19eX»  (Hadlcald  as  restricted  by  Pennsylvania's  Abortion  restrictions—the 
Court  construe  the  Social  tacurity  Act)  and  Manor  v.    Beta         U.B.  44V4 
il*eX»  (Medicaid  as  rittricfcnl  by  Conrwctlcut'i  Abortion  restrlctlons—tho 
Court  construed  thm  constitution). 

In  Harris,  the  Hyde  Aoondoont  withstood  chat longee  brought  against  It 
under  the  First  and  Fifth  Aosndswnts.  Tho  First  Aoondoont  arguments  are  not 
particularly  I  sport  on  t  her*.     Tho  challenges  brought  cv     ifth  Aeondeent 
grounds  wera  of  tmo  sortsi  First.  It  wee  alleged  that  tho  Hydo  Aeondeent 
leolnged  on  tho  llborty  protoctod  by  tho  Duo  Proem  Clouso  of  tho 
aeondeent  which  Wtao  v.    Wads.  410  U.S.  113  <&«73>,  had  hold  to  Include  tho 
right  of  a  wooan  to  rfecido  whether  to  torolnato  hor  prog  nancy.    Second,  It 
mss  alleged  that  tho  .iydo  Aaendaent  viol  a  tod  tho  oqual  protection  coaponent 
of  tho  Duo  Process  Clauso  or  tho  Fifth  Aoendoent.  Tho  Court  has  hold  that 
thm  Fifth  ftaandaant  contains  an  I  solicit  guarantoo  of  "equal  protection  of 
tha  laws."    see,  o,Q.  ,  Pol  lino  v.     Sharps.  347  U.S.  497,  499-300  11954). 

Tho  duu  process-l  tberty  argueent  was  disposed  of  In  thsso  terest 


fMegardless  of  whether  the  froedoo  of  a  woo  en  to  choose  to 
teroinato  hor  pregnancy  for  health  reasons  ties  at  tho  core  or 
the  periphery  of  tho  duo  process  llborty  recogniied  In  Made,  It 
staply  does  not  follow  that  a  nooan's  froedoo  of  choico  carries 
with  It  a  constitutional  ootltleoont  to  the  financial  resources 
to  avail  herself  of  tho  full  range  of  protected  choices. 
C A 11 though  gov  or  neon  t  oay  not  place  obstacles  in  tho  path  of  « 
wooan* s  exercise  of  hor  frordoo  of  choice,  it  need  not  reoove 
those  not  of  Its  own  creation*     Indigency  falls  in  tho  latter 
category. 

448  U.B.,  at  3io. 

For  equal  protection  purposes ,  tho  Court  analyzed  the  Hyde  Aoendeent 
with  its  two-tiered  for «ul a  for  Judicial  revlewi 


"we  oust  decide,  first,  whether  Estate  legislation]  operates 
to  thp  disadvantage  of  sosst  suspect  class  or  loplnges  upon  a 
funrfaeental  right  explicitly  or  iopllcitly  protected  by  the 
Constitution,  thereby  requiring  ntrtct  judicial  scrutiny.  ... 
If  not,  the  (legislative)  mcheoe  oust  still  be  agent  had  to 
detereine  whether  it  rationally  furthers  sooe  legltloate, 
articulated  state  purpose  and  therefore  does  not  constitute  an 
invidious  discrlolnation.     .  .  .*• 

BslL     v*     Woo*  432  U.S.  464,  470,    U977I,  quoting  pan  Antonio  School  Pi  at* 

v.     Rpdrlgue*.  411  U.S.  I,   17  <1973>. 

In  Harris,  the  Cdbrt  held  that  no  constitutionally  protected 

fundaeental  right  win  abridged  (see  the  quotation  on  thw  "due 

prorata  -liberty  right,"  above.)     In  asking  whether  the  Hyde  Amendment 

operated  tu  thm  disadvantage  of  sneo  suspect  class,   the  Court  followed  its 

position  in  ftahsr  i 


An  Indigent  wooan  desiring  an  abortion  does  not  camm  within 
the  Halted  category  of  disadvantaged  classes  so  recognised  by 
our  case*,     for  does  the  fact  that  the  lepact  of  the  regulation 
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lS""~.tHSI7y,di,lrtB2  P*r  '"V°  •  -"I  contusion, 

wealth??     ?]f^V»7  °*  "•'♦•r»  to       Indigent  creates  a 

^  ,  .  fT  I"-."""^"-  I00-*  «*•  ■WVl«W.     But  this  Court  has  n>v>r 
h.ld  th.t  financial  need  .ton.  identifier  .  .u.pact^i\,.!  f«" 
purposes  of  oqu.!  protection  analysis.  «"«l»ee*  cI-„  for 

32*  U.S.,  at  470-71  tcltatlons  oeltted). 

Haying  d.ter»,„«,  th.at  th-  Hyd.  **nda«,l  „.,th.r  dl s.dvant.t,.d  a 
auspact  el.,  nor  laptng^  upon  .  fund^t.l  right,  it  r.Mln^  for  th. 
Court  to  d-laraln.  wh.lh^  th.  Hyd.  A~nd«»nt  furthered  I  .gl »,.«»., 

arllcuJ.tad  .tat.  purport.-    -aw..  „  h>r.,  th.  Con^rm,.  h„ 
invaded  .  substantive  constitutional  right  or  freado.,  nor  enacted 
legislation  that  purpo-.fully  oper.t.s  to  th.  d.lrla^t  of  a  su.p.ct  class, 
th.  only  r.qulra~nt  of  .„u.l  protection  1.  that  congr—l  on.l  action  b. 
rationally  r.l.fd  to  a  legitlaat.  governs-nt.l  Intarast."     44B  U.S..  at 


326. 


Th.  governaent  argu.d  on  behalf  of  th.  Hyd.  fWndaanl.  ...J  th.  court 
agraad.  that  th.  abortion  funding  raatrlctlon  bor.  «.  rational  r.l.tlor,shlp 
to  tth.  governs.,  5.g,t.aat.  Intarest  In  pr0tfctlng  thp  pot.nW.l  ,if. 
of  th.  f.tus."     Id.,  at  324. 

th.  J£tZr%2!  **"r"Smrt'  "V  socouraglng  childbirth  except  in 

.    °^    clrcuastances,  1.  rationally  r.l.tstl  to  th. 
IS"  J^£?  Jov"T"-^t.l  objective  of  protecting  potential  Ufa 
■V  subsidizing  th.  aadlc.l  n|im,n  of  Indi gent JSaTwno  carry 
their  pregnancies  to  tar.  while  not  subsidising  theTr^L.^ 
™p«n-.-  of  ™,  -ho  undargo  abortion,  (.mc-p?  K«  v., 
^r.^TK"0""'  Conflr—         .stabile  IncintlyTrAn^riaii  ; 
childbirth  .  aor.  attractive  alt.rn.tly.  than  abortlcm  for 
person,  eligible  for  fWdlcald.  These  Inc^tlC.^"^  *,Trmet 
relationship  to  th.  lagltlaat.  congr«i.lon.l  intact  In 
protecting  potential  Ufa.     Nor  1.  it  Irrational  that  eZnm-... 

Bsn^rally,  but  not  for  csrtain  aedlcally  necassary 
abortions.    Abortion  i.  inherently  dl  f farant  fro.  otn.r"^dlc.l 
proc«iura.,  because  no  olhar  procedure  Inyolyls  th.  purP£.ful 
taraination  of  a  potantial  Ufa.  purposeful 

44B  U.S.,  at  323  (footnotas  Ml t tad). 

In  .uaeary,  thr..  years  ago  th.  constitutionality  of  the  Hyd. 

Aa.nd.ent  mmm  upheld  by  th.  Supra™  Court  by  th.  narroweat  of  earglns. 

Because  th.  abortion  funding    o.trictlon  did  not  infrlng.  a  fundamental 

right  (there  I.  no  constitutional  entitle- nt  to  th.  financial  re.ourre. 

needed  to  pay  ♦or  an  abortion)  and  because  th.  restriction  did  not  operate 

to  the  detrlaent  of  a  suspect  class  ("An  Indigent  i:onan  desiring  an 

abortion  doe.  not  con.  within  th.  Hal  tad  category  of  dl  .advantaged 

classes.     .  .  .«),  the  Congresal anally  mandated  abortion  funding 

r.alrltMon         retired  to  ae.t  only  the  "rational  basis"  standard  of 

judicial  review.     Thl.  .tand-rd  wa,  net  when  th.  Court  recogni,,  rl  that  th. 

abortion  funding  re.trlctlon  "bears  a  rational  relationship  tn 
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tgawn« nf.I  l-gitl-t.  Intact  In  protecting  th.  pot.ntlal  Hf»  of  th. 
latum.* 

Th,  Hyd.  «MH«lMi>t  *urvlv»d  judicial  tcrutlny  undar  th.  Court'. 
.Inlau*  atandard.     Mould  It  hav.  ■ur.l.^l  a  -or.  -arching  Judicial 
Inquiry?         Inquiry  tn  -hlch  th.  -t.tutury  r-.trlctloo  «ould  hav.  b-an 
■ut>J*ct«d  to  .trlet  judicial  scrutiny  raenlrlng  justification  by  a 
coa^all!-*  atat-  Int.ra.t7    Tha  ana—  cannot  b.  hnoun  «lth  cartalnty.  of 
rouraa,  but  tha  probability  that  th.  Hyd.  A-end—nt  would  hav.  .urvlvad  a 
halghtanad  atandard  of  ravlM  1.  .Ktra».ly  lou.    Ho.l  cD-tnt.trr.  r-fl-rd 
th.  Japans,  -.location  Ca...  a.  th.  Mat  r.cnt  -«a^.l~  of  .t.tut..  .hlch 
hav.  bMn  uub-ltt.d  to  .trlet  Judicial  acrutlny  and  bHfl  h.ld 
con.tltutlon.l.     B~.  «.g.  •  K^'™  »■  St^'  323  UB> 

I19MI.   «»arau«.  an  athnlc  cla..l f  Icatlon  Ma  UMtf,  th.  .tatuta  Naa 
-taaedi.l.ly  mi*m*m  and  .ubjtt  to  -rigid  .crutlny.*     Id.,  -t  214.1  Th. 
Japan..*  -.location  Ca.a.  hav.  b«n  roundly  crltlcl,^  and  In  vl~  of  th. 
recant  action  of  a  f-.T.l  dl.trlct  court  In  California  uhlch  no.  ha. 
diMl.Md  th.  Indlcf-nt  ag-ln.t  nr.  Knra~t.u  th.lr  v.lu.  a.  pr.c-d.nt  1. 

highly  doubtful.  \ 

Th.  Equal  RlQht.  A~nd~>t  .111  r.qulr.  th.  Hyd.  Wmd.Mil.  to  p... 
-u.fr  und.r  th.  Court'.  .1-v.t.d  .tandard  of  .trlcl  Judicial  .crutlny. 

Th-  g-n-ral  principle  on  .hlch  th.  Equal  ""T^^t 
»  .1  ani _  and  w*l  1  -undw.tcHXl.    E.Mnt tally,  th.  nn-maaan* 


9. Rep.  no.     92  fc09t  72d  Con*. 


2d  6m«.  U   « 19721, 


r-ght»  of  Kootn  or  of  an. 
,d..  noting  H.-.R*..  no.     «-«..  ™  Cong.,   l.t  B....  A  <1«™  W*- 
V1(W.  Col  Congr^.^  Don  Ed~rd..  »».t.r  Rodlno.  Rob-rt  K.-fna-l-r.  John 
Conyr*.  Barb.™.,  and  oth-r.J..     B~  al.o.  Br-..  E-r.on.  F.l.  ««• 

tr-d.*..  'Th.  Equal  Right.  A~nda«,t.  A  Con.tl  tullun.l  B..I.  for  Equal 
Right,  for  MnMOi "  BO  YJJJLL,   fa.  «'»•  «"  <,,'7,,• 

Th.  g.n.r.1  prlnclpl.  of  *h.  Equal  R«Oht»  «-nd-nt  l.cccdlng  to  th. 
tlwor>  „,  th.  ^d^t  propound*!       th.  vjU-J ,_on. .  -hlch  1.  cl.arljy  th. 
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trading  theory)  "don  not  praclude  legislation  .  .  .  which  racjulatas,  take* 
Into  account,  or  oth«rNitt  deals  with  a  physical  ch«r«cttr i  stlc  unique  to 
oiio  mm.-    III.,  at  TO.  Lawn  dialing  with  abortion  are  law*  taking  Into 
account  a  p'ystcal  char artsrlstie  unique  to  on*  bom.     Thais  kinds  of  iaws 
ValsaM  <  orations  which  artould  be  carefully  scrutinised  by    ha  courts." 
-A  court  fated  Mlth  deciding  what  ha*  a  law  rotating  to  a  unique  physical 
charaLtariatlc  was  a  aubterfuge  Cfor  discrimination  that  would  evade  tha 
broad  aandate  of  ths  asandmantl  would  look  to  a  marl.,  of  standards  of 
rstsvanca  and  necessity.     Thaas  standards  ar.  tha  anas  courts  now  canal  tiar 
whan  thay  ara  rav  I  swing,  under  tha  doctrlna  of  strict  scrutiny,  laws  which 
■ay  conflict  with  fundaaantal  conatl  tut  I  onal  rights.1*     Id.,  at  PJ94.  lo, 
lams  ragulatlng  or   taking  into  account  unlqua  physical  characteristic*  will 
bs  subjactad  to  strict  judicial  scrutlnyi  to  bs  uph.ld,  sulH  laws  oust  ha 
justified  by,  and  rlosaly  and  narrowly  r slated  to,  a  coapalllng  atata 
}  ntaraat. 

Ann  E.  Fraarfman,  ono  of  ths  coauthors  of  tha  Yalw  L.  Jnr  artlcls,  and 
now  a  professor  of  law  at  Phi  t  gar  a.  mxpla  nad  tha  rula  of  tha  Equal  Plights 
Amendment  In  tha  following  mannar  in  har  tastlwony  to  tha  House  Judjrlary 
subcommittees 

Tha  CHA  alau  raqulres  strict  scrutiny  of  classifications 
basad  on  physical  characteristics  unique  to  ana  saw  to  assure 
that  such  classifications  do  not  underelne  tha  equality  of  tha 
seaas.     To  treat  peoplm  dlffarantly  on  account  of  characteristics 
unloua  to  ona  earn  la  to  treat  thee  differently  on  account  of 
thalr  am*.    Although  such  classifications  ara  not  prohibited 
outright,  because  thers  era  a  11-1  ted  nueber  of  clrcumetancea  In 
which  their  use  1*  justlflsd,  the  stata  would  bear  the  burden  of 
demonstrating  that  such  classifications  era  necessary  and  the 
«rin?!I?  #0r  cnepelllng.     Tha  dlsssnt  of  Justlca  brennan  In 

Baduldlg  yT     meljo  r#17  U.e\  4*4  <l«74>)  Ulustratss  ths 
approach  con  trap  lata*  by  the  CHA-  U  lika  the  Supreme  Court, 
Congr-ase  has  rscognlzsd  the  lapo*  tsnua  to  working  women  of  equal 
traatasnt  of  pregnancy-related  disabilities  and  raj  act  ad 
staraotyped  characterisations  ol  pregnant  workers  by  passing  the 
Pregnancy  Dl  serial  net  Ion  Act  of  l*7».  Tha  EftA  would  provlds  a 
constitutional  foundation  for  ths  protection  of  women  from 
govarnsmntal  discrimination  basad  on  much  stereotypes. 

Statemmnl  o*  Inn  C.  rrmttdmmn  before  tha  Subcommlttem  on  Civil  and 

Constitutional  nights  of  the  Housm  Judiciary  Commlttaa  at  3  fmiaaof  (ffov. 

3,  17«*). 

Hi*  Chair  man  of  tha  Hnua*  suurommi  ttae,  Don  Tdwards  of  Calif  or  nla, 
artauts  ths  unifarataridlng  that  i  las  si  f  icat  inns  basad  on  unique  physical 
charar  tar  istirs  will   be  subjected  to  strict  judicial  scrutiny.  Ths 
fiillowing  colloquy  ton*  place  during  mar  >  jp  mi  the  full  commlttaa  laval. 
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To*  fiHtiiMr  1«  MMftlton  *****  ^Mftf  Hinarity  *******  of  th*  full 

coMittM.    Thla  acrount  la  Ira*  a  tap*  racording  of  th*  «ara-up  aa*«ioot 
nV.  Fiah.    "IMir  tha  languaga  of  tha 

proooaad  i   i  ,  would  a  yrtfwney  claaalf  Icatftc 

dlarrlatnattcm  b**t*  upon  aa*7* 

Hr.  EiWdk.     "It'a  a  class!*  I  cat  iwn  ba**d  on  nil  qua 
phy.ical  characteristic*,  *il  nat  an  ganVar  or  aa*." 

nr.  Fiah.    "Mot  w  fan4ar  ar  a**?" 

hV,.  Cdaartfa.      Wl,  aaeh  aaraun  Iwhathar  a  aan  or  a 
woa*n(?)J  <*  Judgad  on  unlqu*  phyalcal  charactariatic*. 

nr.  Fiah.  la  tha  chalraan  saying  than  that  fcha  rational 
baat*  trat  which  la  appllsd  *oc*y  will  contlnua  to  ba  appliatl 
af  fear  th>v  paaaaga  of  thla  aaandwant?- 

Mr.  Edward*,     "frai  balft.vw  ft*,  would  ba  a  atritl  scrutiny  taat." 

hV.  riah.     It  would  *ot  ba  tha  rational  baaiu,  it  Mould 
ba  tha  atrirt  aci  utlny  V.«at7    Mall  than.  1  *****  that  th* 
coaalttaa  rapert  »111  *fcata  that  can  th*  at and at d  off  jucHrs*' 
rav|M  that  la  to  ba  u»*d  by  tha  court*  Clnaudlbl*)  tha  «trlrt 
scrutiny  ta*t  ahuulri  apply." 

h>.  Edward*.     M  ballav*  ao.  * 

Chalraan  Edward*  *vb*fcrl£a*  to  th*  poaiti«m  that  cla**if 1  cation*  b#a*d 
an  unique  phymlcal  charawla*  istle*  wilt  rataaira  strict  Scrutiny  wndar'iha 
Equal  Right*  AaVAdaent.  Unliba  rrofa*»or  Freedom  *#Vj  VaatifirU  that  "ttJo 
tr*at  people  differently  on  ai:ount  <  :<  r.>w>-*,.  terla*  lr.*  unique  to  on*  **_*-±e 
to  traat  thaa  differently       <  itcotwt  ilf  thalr  Hr .  Edward*  aaid  that  a 

pregnancy  claaai f  ic*r i on  la  >»  at  a  gandur  or  *«*  ;?**»Hfic*tidn.    Still,  ha 
aaya  ERA  mIII  ra^iir  a  «tich  a  cla**i*lcaMon  to  umN*rt>»  strict  Judicial  , 
scrutiny,    nr.  Eriwarita  must  ba  wr  nng  about  ttio  nature  of  pregnancy 
c2a«*if  icaUooa,  for  if  pregnancy  daw%l  fUaUin*  ara  not  cla*  all tt^tion* 
ba«ad  on  aaa  than  tha  Equal  Rights  ftoentlnHw*  <w*ild  not  finyiifi  that  the*  ba 
«trlttly  acrutiniiwl.     Section  I  of  tW*  aro&oaed  awanriaent  r  *>*<?«,  "£que1*fcy 
of  right*  undvr  tha  law  *h*1 1  not  ba  Owi*.m$        *fl/**Xwf  by  tha  i>  i»«d 
Bt*t*«  or  hy  any  at  at*  on  act.' «Mr        ***  -       t*  khi*  'arj^gi  i*  ^oing  to 
raqnira  OKagnancy  nl a*al f Uationa  to  ba  *tibaitt««  to  at-lct  scrutiny  a*  nr. 
Kdwar»l4  twit*  *a*d  it  would  'and  t*i  thi*  »fnrt  ha  la  Jr.  /jgri'aaant  with  4h* 
prwnondaraj^*  of  tha  *aand»a«t*ft  proponant»>,  ihsen  a  prwjnnncy 
sftaasi  ricat  Ion  auat  fall  u,thiit  tha  t»frr/^        th*  mt—ntimmnt  and  ba  a  "danial 
nr  ahridgmrnt-  of  "a(r»al»tv  «»f  rin^>  Amount  of  »ax.w    oftar  all,  ERA 

only  ch«tiaa»  th*  t  mat  liut  ii***l  law  li*  dl«trt»inatloti,  and  if  pragnanty 

claomAM   ;»!«»•  are  nnt  aax  dlatr laination  than  ERA  la  Incapabla  of 
aandat ing  that  *ut  h  c la**if ltatlon*  undargo  atrltt  judicial  acrutiny  whvra 
*\nU  tiigh  «i*utiny  ha*  not  bafot*  baon  rai^iilr»d. 

UAtJ-kM-tM.^*****-*  th*  ******  Pjaandaaot  «*v  tiphald  aftar  balng 
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subeltted  to  tha  elniaal  ,  rational  basis*1  standard  of  judicial  review.  Tha 


judicial  scrutiny.    Uhdsr  IM,  tha  govornoont  will  haw  tha  bur  dan  of 
showing  that  tha  restrictions  of  tha  Hyde  wwndaant  ara  closely  and 
substantially  ralatad  to  th#  echlovooont  of  c cm*, el  l  ing  governeentel 
Intsrasts.    In  Harris,  tha  Hydo  Sssndesnt  mmm  found  to  bo  "rationally 
related  to  tha  legltleete  govornaontol  objactlvo  of  prot acting  potential 
life."    440  U.I. «  at  329.  In  toros  of  Constitutional  Ian  analysis,  tfc* 
"legitimate  objectives,  rationally  ralatad-  which  Mere  approved  In  Herri  a 
ara  c  far,  far  cry  froo  tha  coapelllng  showing  that  Mill  bo  required  under 
tha  strict  scrutiny  which  CM  Mill  Mandate. 

Theoretically,  of  course.  It  Is  possible  to  show  that  abortion  funding 
restrictions  can  bo  justlf lod  by  coapalllng  atata  Intorosts.    bo  ara  not 
restricted  to  thoorotlcol  speculation,  howovor.    bo  know  what  the  Suprone 
Court  tl  ,,ifcs  about  this  theory. 

In  Eos  V.    Maoo.  410  U.S.  113*  142  lk«73>,  the  ouprooo  Cour  t  hold  that 
the  atata  has  an  Ml  apart  ant  and  legltleete  interest  In  protecting  the 
potentiality  of  huoen  life.*    -With  respect  to  CthfeJ  laportant  and 
legltleete  Interest  In  potential  life,  the  'coapelllng'  point  le  at 
viability.    This  Is  so  because  the  fetus  then  pre  sue  ably  haa  the  capability 
of  Meaningful  life  outside  the  Mother  *e  woob.    stele  regulation  protective 
of  fetal  life  after  viability  thus  has  both  logical  a  .  «  biological 
justifications.    If  the  State  Is  inter  eat  ed  in  protecting  fatal  life  ~fter 

ability.  It  oay  go  so  for  as  to  proscribe  abortion  during  that  period, 
eucept  whan  It  Is  necessary  to  preserve  the  life  or  health  of  the  aether." 
Id.,  et  I*3~a4.  £f ..  Harris  v.     HcWag,  449  U.S..  et  314- 

H  Is  laportant  to  note  that  the  Interest  of  the  state  which  wee 
recogntfced  In  Woo  v.    Weds,  was  not  a  cnapelllng  one.  but  en  M laportant  and 
legitimate*  one.    This  "laportant  and  legltleete"  stete  interest  reached  a 
"coapeUing  oolnt"  at  viability.    Thle  is  when  the  etete  could  act  to 
protect  "the  potentiality  of  huoen  life."    However,  If  en  abortion  was 
•necessary  to  preserve  ColthirJ  the  life  or  health  of  the  ootherC.l"  then 
tha  state's  Interest  could  never  be  coapalllng  regardless  of  the  advanced 
stete  of  the  pregnancy.     fin  e  coopenlon  case  decided  the  saee  day.  the 
Court  nald  that  a  woean's  physician's  "eedlcet  judgeent  way  be  exercised  In 
the  light  of  all  factors— physical.  Motional,  psychological,  feel 1 let,  end 
tha  woajn"e  ega — relevant  to  the  being  of  the  rtatlent.     All  thane 

fat-tors  way  refeto  to  heelth."    Doe  v.     Polt  ^.  410  U.S.  17*.  lf3  (19»).) 


Kauai  Sights  Sosnooont  will  reojulre  the  Hyde 


it  to  withstand  strict 
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(hm  slots*  s  iniorsst  in  pret  acting  tha  4  ml  urn  Iwcimim  coops! ling  at 
viability.    Hqmvw,  tha  stato'a  intaraat  can  navor  bo  coapolllng  anaugh  to 
prohibit  attar  tions  rwmmsary  to  prosorvo  tho  oothor's  life  (this  ^caption 
is  trrolsvont  in  tho  ca  iwt  of  tho  Hydo  Osswwloont  Imcmim  tho  Hyda 
taitat  contains  on  mprm  adaption  for  funding  In  cimi  "otioro  ths 
Ufa  of  tho  author  would  as  sndangarM  If  tha  fotua  nti  corrlor  to  tor.- 1 
nr  to  prohibit  Abort lon«  nscMsary  for  too  aothar'a  physic*!  or  oontal  \t»r 
•actional  or  psychological  or  f aal  11  si  hoalth.    Thla  position  Km  racsntly 
b««n  raltaratsd.    pitv  of  nitron  v.    naron  Cantor  for  *aBtS&S&iX*J*UH&< 
—  o.».  ~ ,  103  «.nt-  24lt,  249l-«2  <l*a3). 

If  tho  •upraoo  Court's  analysis  and  conclusions  In  tha  abortion 
privacy  ciwi  irolatlng  to  tha  intarosta  of  tho  stats  In  ragulating 
abortion)  ars  transfarrad  to  tha  abortion  funding  casas  of  tha  futuro,  and 
If  th*  Cqual  Rights  Asondssnt  raguiros  thorn,  cum  to  withstand  strict 
judicial  scrutiny  Caa  Its  prope»<*nta  say  It  will),  than  tho  stats's 
intaraat  in  no*  paying  for  aadically  nocoas*ry  abortions  (physically 
nocsssary,  aaotlonally  nocsssary,  aantally  nocMsary,  psychologically 
nacaasary,  fMlllally  nocsssary.  nocsssary  toy  riaaon  of  ago)  could  not 
bocoM  coapalllng  boforo  viability,  and  could  not  bo  coapalllng  avan  aftar 
viability  if  tha  wooan  aasartad  a  hsalth  "noad.-  In  gfcort,  tha  only  woaan 
against  whoa  tho  stato  could  succossfully  Msart  Its  coapolling  intorsst  In 
tha  p  rot  act  Ion  of  "potential  11  ?s-  would  bo  thoss  woaan  who  olthor  do  not 
olah  an  abortion  or  thoss  who.  In  consultation  with  thalr  physician,  cannot 
arrU**  \t  o  raason  nocsssary  for  thalr  physical,  aantal,  aootlonal, 
psychological,  or  fMllftal  hoalth,  or  thalr  ago* 

Tha  Equal  Might  a  **wjndoont  will  rogulro  tho  Hydo  Ms  nil  want  to  pasa 
atrlct  judicial  scrutiny,    at  tha  prooant  Hat,  with  tho  doctrlna  of  JkaX 
v,    ajaafr  and  its  progany,  tho  Hydo  wssaidMnt  will  so  unabls  to  pass  tha 
judicial  Int.    Harris  v.    WdMo  will  bv  rovarsad  if  tha  Coual  Wghta 

Pssmdoant  is  ratif lad  in  its  praaant  fora,  and  with  ita  currant  laglslatlvs 

.» 

history.    This  is  ay  vlaw  of  tha  aatix.  *  '» 
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Senator  Hatch.  Ms.  Freedman,  we  will  turn  to  you  for  your 
statement  and  then  we  will  turn  to  Mr.  Noonan  afterwards. 

STATEMENTS  OP  A  PANEL  CONSISTING  OF:  ANN  E.  FREEDMAN 
ASSOCIATE  PROFESSOR  OF  LAW,  RUTGERS  UNIVERSITY  LAW 
SCHOOL.  CAMDEN,  NJj  A?  D  JOHN  T.  NOONAN,  JR.,  PROFESSOR 
OF  LAW,  UNIVERSITY  OF  CALIFORNIA  AT  BERKELEY,  BERKE* 

Professor  Frebdman.  I  welcome  this  opportunity  to  testifv  before 
the  committee  about  the  impact  of  the  proposed  equal  rights 
amendment  on  abortion  rights.  The  addition  of  the  ERA  to  our 
Constitution  will  be  an  important  step  toward  equality  of  rights  for 
women  and  its  passage,  in  my  opinion,  is  long  overdue. 

As  I  stated  in  previous  testimony  before  the  Subcommittee  on 
Civil  and  Constitutional  Rights  of  the  House  Judioiarv  Committee, 
it  is  my  considered  opinion  that  the  ERA  will  have  no  practical 
impact  on  Federal  constitutional  decisionmaking  concerning  abor- 
tion and  abortion  funding,  and  that  it  is  both  unnecessary  and  un- 
desirable to  add  an  antiabortion  amendment  or  any  other  specific 
amendment  to  the  present  text  of  the  ERA. 

I  believe  the  issue  of  abortion  is  not  germane  to  congressional 
consideration  of  the  ERA,  which  should  be  promptly  adopted  on  its 
own  merits  and  should  not  be  used  as  an  occasion  for  a  debate 
about  the  merits  of  the  Supreme  Court's  decisions  concerning  the 
constitutional  right  to  privacy. 

Perhaps  I  can  amplify  at  this  point.  I  am  not  opposing  dsbate 
about  the  merits  of  the  Supreme  Court's  decision  about  privacy.  I 
just  do  not  think  they  should  be  debated  in  the  context  of  the  ERA 
because  the  ERA  does  not  have  a  practical  effect,  in  my  opinion,  on 
constitutional  decisionmaking  about  abortion. 

The  reason  that  the  ERA  will  not  have  a  practical  impact  on  ju- 
dicial decisionmaking  concerning  abortion  rights  is  because  of  the 
Supreme  Court  s  well  demonstrated  commitment  to  an  alternative 
form  of  constitutional  analysis,  the  constitutional  ri«nt  to  privacy. 

There  is  no  reason  to  believe  that  the  Supreme  Court  will  aban- 
don privacy  analysis  and  adopt  a  new  form  of  constitutional  analy- 
sis based  on  the  ERA.  On  the  contrary,  there  are  powerful  reasons 
to  believe  that  the  Court  will  continue  to  adhere  to  privacy  analy- 
sis on  the  issue  of  abortion. 

Thus,  if  the  Supreme  Court  in  the  future  wished  to  invalidate 
abortion  funding  restrictions,  it  is  my  opinion  that  they  would  do 
so  undc-r  the  constitutional  right  to  privacy  and  not  in  reliance  on 
the  KRA. 

The  Supreme  Court  has  repeatedly  held  that  the  constitutional 
right  to  privacy,  including  a  woman's  right  to  choose  whether  to 
continue  or  terminate  her  pregnancy  during  the  first  or  second  tri- 
mester, is  a  fundamental  right,  and  that— and  this  is  a  quote  from 
the  Supreme  Court  de  cision  in  the  Akron  case— "restrictive  State 
regulation  ol  the  right  to  choose  abortion,  as  with  other  fundamen- 
tal rights  subject  to  searching  judicial  examination,  must  be  sup- 
ported by  a  compelling  State  interest."  City  of  Akron  v.  Akron 
Center  for  Reprnduetive  Health,  Int.,           U.S.  ,  (1988) 
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describing  and  reaffirming  the  Court's  holding  in  Roe  v.  Wade,  410 
US  113  (1973) 

Iii  other  words,  restrictions  on  abortion  choice  are  subject  to 
strict  constitutional  ss-uttay  under  the  constitutional  right  to  pri- 
vacy. Under  the  ERA,  pregnancy-related  laws  would  be  subject  to 
strict  scrutiny.  This  is  the  same  standard.  m 

Were  the  Court  to  consider  changing  its  mode  of  analysis  from 
privacy  to  ERA  and  review  abortion  laws  as  pregnancy  regulations, 
the  standard  of  review  would  thus  be  the  same  as  that  already  re- 
quired under  the  constitutional  right  to  privacy.  Because  both  doc- 
trines mandate  the  same  level  of  scrutiny,  there  is  no  reason  to 
expect  the  Court  to  switrb  its  form  oi  analysis  or  to  reach  different 
results  if  it  were  to  do  so. 

The  Court  adhered  to  its  holding  concerning  the  use  of  strict 
scrutiny  to  review  governmental  restrictions  on  abortion  choice  in 
Harris  v  McRae,  while  ;>t  the  name  time  upholding  the  Govern- 
ment's power  lo  structure  medical  assistance  funding  to  favor 
childbirth  over  abortion.  ,  . 

The  basis  for  the  McRae  holding,  which  is  extremely  important 
to  "ov  conclusion  about  the  impact  of  the  ERA  on  abortion  right?, 
was  that  the  use  of  the  governmental  funding  power  in  the  Medic- 
aid si  time  .vns  not  a  restriction  on  abortion  choice. 

In  previous  testimony  before  this  committee,  Representative 
Henry  Hyde  argued  that  it  was  '  >a!pably,  grotesquely  incorrect 
for  the  Supreme  Court  to  "create"  a  constitutional  right  to  abor- 
tion in  Roe  v.  Wade.  He  went  on  to  suggest  that  the  ERA  would 
provide  an  occasion  for  expanded  judicial  activism  in  the  abortion 
area,  leading  the  Court  to  abandon  its  ruling  in  McRae  and  require 
public  funding  of  abortions.  _     9  » 

Having  now  read  Professor  Noonan  s  testimony  that  is  to  be  pre- 
sented today,  it  is  my  understanding  that  he  takes  a  somewhat 
similar  position  to  that  taken  by  Eepresentative  Hyde,  although  he 
gives  some  slightly  different  reasoning  for  his  conclusion. 

I  believe  both  Professor  Noonan's  argument  and  Representative 
Hyde's  argument  prove  too  much.  If  the  Justices  decisions  con- 
cerning abortion  have  no  principled  basis  in  the  Constitution,  what 
prevented  the  Justices  from  continuing  their  purportedly  unprinci- 
pled ways— 1  do  not  believe  they  were  unprincipled,  but  that  is  the 
basis  of  Representative  Hyde's  and  Professor  Noonan  s  argument, 
as  I  understand  it— why  did  they  not  continue  those  unprincipled 
ways  in  McRae  by  requiring  public  funding  of  abortion  choice  at 

that  time?  ,  .  ,A 

I  would  suggest  to  the  contrary  that  a  majority  of  the  Justices 
art-  committed' to  the  distinction  they  drew  in  McRae  between  gov- 
ernmental discrimination  against  abortion  choice  and  a  govern- 
mental choice  to  favor  childbirth  through  the  medical  assistance 
program.  There  is  nothing  in  the  ERA  to  cause  them  to  abandon 
that  distinction.  .  . 

To  put  it  another  way,  the  constitutional  right  to  privacy  is  at 
least  of  equivalent  strength  to  the  ERA's  protection  against  sex  dis- 
crimination. Because  the  right  *o  privacy  mandates  strict  scrutiny 
M  restrictions  on  abortion,  the  right  'o  privacy  by  itself  provider) 
sufficiently  powerful  toois  for  protecting  abortion  choice  and  no 
other  tools  are  needed. 
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The  outcome  in  various  cases  involving  abortion  depends  on  the 
Justices'  views  about  the  extent  to  which  abortion  choice  has  been 
affected  by  the  governmental  action  in  question,  not  on  the  doctri- 
nal source  within  the  Constitution  of  the  standard  of  review  to  be 
applied. 

My  firm  belief  that  sex  discrimination  analysis  will  not  replace 
privacy  analysis  as  the  basis  for  Supreme  Court  decisions  concern-  v 
ing  abortion  and  abortion  funding,  whether  or  not  the  ERA  w 
adopted,  is  buttressed  by  the  dissenting  opinions  in  the  McRae 
case. 

Several  of  the  dissenters  in  McRae  also  dissented  in  Geduldig  v 
Aiclh%  417  U.S.  484  (1974),  and  Gilbert  v.  General  Electric  Co.,  429 
U.S.  125  (197ti),  on  the  grounds  that  in  the  circumstances  presented 
in  those  two  cases,  discrimination  on  the  basis  of  pregnancy  was 
sex  discrimination. 

The  ERA  mandates  a  strict  review  of  pregnancy-related  regula- 
tions; the  standard  is  basically  the  same  as  that  adopted  by  the  dis- 
senters in  Geduldig  and  Gilbert.  In  other  words,  from  the  point  of 
view  of  the  dissenters,  we  would  not  need  the  ERA  to  get  strict 
scrutiny  of  pregnancy-related  regulations.  From  the  point  of  view 
of  the  dissenters,  the  equal  protection  clause  would  support  such  a 
result. 

Nonetheless,  neither  the  majority  nor  the  dissenters  in  McRae 
sought  to  characterize  the  Hyde  amendment  as  sex  discriminatory 
in  the  Harris  case,  and  Geduldig  was  not  mentioned.  So  we  have  a 
group  of  dissenters  who  believe  that  the  14th  amendment  already 
requires  strict  scrutiny  of  classifications  based  on  pregnancy.  Yet, 
given  the  opportunity  to  assert  that  as  the  basis  for  the  dissert  in 
Harm  and  to  suggest  that  a  sex-discrimination  analysis  required  a 
different  result  in  Harris,  they  did  not  do  so.  Instead,  the  dissenters 
emphasized  the  importance  of  the  constitutional  right  to  privacy 
and  criticized  the  majority's  distinction  between  restrictions  on 
abortion  choice  on  one  hand  and  funding  provisions  favoring 
normal  childbirth  over  abortion  on  the  other. 

In  other  words,  they  kept  their  analysis  within  the  framework  of 
privacy.  They  believed  the  privacy  analysis  itself  compelled  a  dif- 
ferent result  in  the  McRae  case.  Now,  they  did  not  prevail,  but 
they  did  not,  in  their  effort  to  support  their  position,  turn  to  sex 
discrimination  analysis. 

To  the  extent  that  equal  protection  analysis  was  mentioned  at 
all,  it  was  not  sex  discrimination  which  was  emphasized  in  either 
the  majority  or  dissenting  opinions.  It  was  discrimination  on  the 
basis  of  wealth.  If  the  dissenters  felt  that  sex  discrimination  analy- 
sis was  more  appropriate  or  more  powerful  than  privacy  analysis 
as  a  tool  for  analyzing  abortion  funding  issues,  it  is  logical  to 
assume  that  they  would  have  used  such  an  analysis  in  McRae 
rather  than  limiting  themselves  as  they  did  to  other  types  of  con- 
stitutional analysis. 

Sex  discrimination  arguments  abo«*t  abortion  are  not  new.  They 
have  been  mode  in  14th  amendment  cases  and  in  State  ERA  cases. 
The  important  question  is  not  whether  such  arguments  can  be 
crafted,  but  whether  they  will  have  any  practical  effect  on  the  Su- 
preme Courts  decisions  in  the  area  of  abortion. 
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In  my  opinion,  sex  discrimination  argument  will  not  have  any 
such  effect,  and  privacy  analysis  will  continue  to  frame  constitu- 
tional debates  about  abortion  for  the  foreseeable  future.  Under 
these  circumstances,  the  repeated  assertion  of  the  ERA's  impact  on 
abortion,  however  well-intentioned  those  making  the  assertion,  as  a 
reason  for  opposing  the  ERA  is,  in  fact,  a  red  herring. 

I  would  like  to  pause  at  this  point  and  note  that  as  an  author  of 
the  1971  Yale  Law  Journal  article,  which  did  not  discuss  abortion, 
I  took  an  implication  from  Professor  Noonan's  testimony  that  sug- 
gested that  the  failure  to  mention  abortion  somehow  showed  a  dis- 
ingenuity;  that  the  reason  that  I  personally  and  other  ERA  propo- 
nents are  for  the  ERA  was  in  order  to  get  a  right  to  abortion  and 
that  we  are  just  not  saying  so. 

I  resent  that  implication;  it  is  absolutely  not  correct.  In  1971,  the 
idea  that  there  would  be  a  connection  between  abortion  and  sex 
discrimination  analysis  was  even  more  farfetched  thin  it  appears 
today.  And  the  reasons  for  my  supporting  the  equal  rights  amend- 
ment have  always  been  independent  of  my  views  about  abortion 
choice. 

I  believe  that  the  equal  rights  amendment  is  well  justified  on  its 
own  terms  and  I  do  not  need  any  covert  reasons  to  be  for  it, 

I  urge  this  committee  to  recommend  that  the  Senate  adopt  the 
ERA  without  amendments  of  any  description.  The  Constitution  is  a 
broad  charter  of  governmental  powers  and  personal  rights  and,  as 
such,  is  properly  written  in  general  terms. 

Constitutional  provisions  are  intended  to  set  forth  broad  princi- 
ples to  which  the  people  of  the  United  States  commit  themselves 
and  their  Government.  They  should  not  be  confused  with  statutes 
which  are  used  to  implement  the  Constitution  and  make  its  guar- 
antees more  specific. 

Legislative  history  is  the  time-honored  vehicle  for  amplifying  the 
meaning  of  the  constitutional  language  and  should  be  relied  upon 
in  this  instance  as  well.  If  a  variety  of  amendments  to  the  ERA's 
basic  text  are  proposed  and  all  are  rejected,  the  court  interpreting 
'  the  ERA  will  properly  conclude  that  Congress  intended  the  legisla- 
tive history  of  the  amendment  to  giiide  judicial  interpretation. 

In  contrast,  it  is  my  opinion  thai  the  adoption  of  any  so-called 
clarifying  amendments,  however  well-intentioned,  will  cast  doubt 
on  the  weight  to  be  accorded  to  the  remainder  of  the  ERA's  legisla- 
tive history  as  a  guide  to  judicial  interpretation. 

By  choosing  specificity  more  appropriate  to  a  statute  with  regard 
to  some  issues  and  not  with  regard  to  others,  the  Congress  will  lay 
the  groundwork  for  a  negative  implication  with  regard  to  those 
other  issues,  possibly  including  even  issues  Congress  did  not  con- 
sciously consider. 

Thus,  in  my  view,  there  are  powerful  reasons  to  choose  legisla- 
tive history  rather  than  amendments  io  the  amendment  as  a  mech- 
anism tor  communicating  the  views  of  Congress  about  the  ERA's 
meaning.  Moreover,  these  reasons  operate  with  regard  to  all 
amendments  to  the  ERA's  basic  text  and  not  just  in  the  area  of 
abortion. 

Senator  Hatch.  Thank  you,  Ms.  Freedman. 
Mr.  Noonan? 


46a 


455 


The  Chairman.  Mr.  Chairman,  would  you  excuse  me  just  a 
minute? 
Senator  Hatch.  Certainly, 

The  Chairman.  The  nomination  of  Mr.  Taft  to  be  a  Deputy  Sec- 
retary of  Defense  is  up  in  Armed  Services  at  10.  This  is  an  ex- 
tremely important  nomination  and,  as  the  ranking  member  over 
there,  I  would  like  to  ask  you  to  excuse  me  at  this  time. 

Senator  Hatch.  I  would  be  happy  to. 

The  Chairman.  I  do  have  some  questions  for  both  of  these  wit- 
nesses. I  want  to  commend  both  of  them  for  coming  here  and 
making  able  arguments.  If  you  will  answer  these  questions  for  the 
record,  I  would  appreciate  it. 

Senator  Hatch.  Wr  will  submit  the  questions  to  you  and  if  you 
could  both  answer  them  as  quickly  as  you  can,  we  would  appreciate 

Professor  Noonan? 

STATEMENT  OF  JOHN  T.  NOONAN 

Professor  Noonan.  Thank  you,  Senator  Hatch.  I  am  pleased  and 
honored  to  be  here  by  invitation  of  this  committee.  I  congratulate 
the  chairman  and  the  committee  for  their  willingness  to  explore  as- 
pects and  implications  of  the  proposed  equal  rights  amendment 
which  are  not  immediately  obvious  from  a  simple  inspection  of  its 
words;  for  their  willingness  to  try  to  understand  how  the  ERA  will 
work  in  practice. 

I  am  here  as  the  representative  of  no  organization  and  speak 
only -as  a  law  professor  wkth  some  familiarity  with  how  constitu- 
tional provisions  are  interpreted  by  courts  of  the  United  States. 

I  come  with  no  animus  against  the  ERA.  I  am  a  believer  in  the 
equality  of  men  and  women  and  a  defender  of  the  rights  of  both 
sexes.  My  only  concern-^-I  admit  it  at  the  start— is  that  the  terrible 
scourge  of  legalized  abortion  which  now  devastates  our  country  not 
be  wittingly  or  unwittingly  be  given  new  strength  by  any  formal 
amendment  of  the  Constitution. 

Senator  Hatch.  Mr.  Noonan,  would  you  mind  bringing  your 
microphone  just  a  little  closer,  please? 

Professor  Noonan.  Yes;  it  is  plain  beyond  argument  that  thp 
abortionists  do  not  have  the  power  to  pass  an  amendment  asserting 
abortion  is  a  constitutional  right.  It  would  be  a  tragedy  if  the 
equivalent  of  such  an  amendment  crept  into  the  Constitution  in 
disguise. 

Now,  I  should  like  to  submit  the  rest  of  my  written  statement 
find  merely  summarize  t!ie  highlights 

Senator  Hatch.  Without  objection,  we  will  place  the  complete 
written  statement  in  the  record,  and  we  appreciate  your  summariz- 
ing. 

Professor  Noonan.  I  am  assuming,  Mr.  Chairman,  that  this  com- 
mittee is  well  informed  of  the  basis  on  which  Roe  against  Wade 
was  decided.  I  am  assuming  we  are  not  here  to  debate  Hoe  against 
Wade.  I  have  said  nothing  in  my  testimony— although  Professor 
Freedman  found  it  there,  I  said  nothing  about  the  basis  of  Roe 
again*  t  Wade  or  debated  it. 
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n..i  our  interest  is  in  what  this  new  amendment  would  mean 
a  i  2L««J ,  w  are  eoinn  to  talk  about  it  not  as  some  abstract 

^LT^  fhSv^ted  at  what  the  ERA  mean,  and  I 

tl0&natorn&ATCH.  That  is  if  the  equal  rights  amendment  passes 

and  is  ratified?  ,  . 

Professor  Noonan.  That  is  right. 

Senator  HA™»;OK     Qi  '  ^  your  reasoning  for  that,  because 

fat  ,fT^'5aprTt;^CTude°it  and  I  j»s?  cannot  follow 
Tro^  ^tnSal?idPEefZI^  but 

^r^nd^Siont'S'thl  Mreepawayanexis, 

S£ rirtufe ^  ^uiSrco^roT  notification  to  the  parents  in  the 
cate  of  ^3u«f  minor  girl,  and  the  cases  sustaunng  aome  re- 

St™£T  ?U%A™lUnd'thl' conscience  clanae  exemption,  which 
J£  State *and the  Federal  Government  have  seen  fit  to  insert  on 
tehmf  of  nu^  wno  do  not  want  to  participate  in  abortion.,  doc- 
tori  *ho  do  nTwant  to  participate  in  abortions  and  hospital,  that 
H„  not  want  to  hove  their  facilities  uaed  for  abortion.. 

CWence  clauses  to  permit  race  discrimination  would  be  uncon- 
Otitut"onint  would  be  the  same  with  conscence  clauses  about 

w^WheTstake.intheliKhtoftheBoft^ 

"^n^bSM^^^ 
whTch  i»  now  tei"K  so  heavily  criticized  becuse  of  its  rehanee  on 


privacy. 
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I  was  quite  interested  in  Professor  Freedman  saying— I  think  I 
counted  it  three  or  four  times  in  her  statement  and  perhaps  one  or 
two  times  more  in  her  oral  delivery— she  told  you  that  the  ERA 
will  not  have  any  practical  effect  on  abortion;  no  practical  effect, 
she  said. 

Well,  we  are  all  familiar  with  weasel  words,  and  I  am  bound  to 
say  that  "practical"  here  is  such  a  wpasel  word.  What  does  she 
mean  by  it?  Will  it  not  have  a  t  yrnbdic  effect?  Will  it  not  have  an 
intellectual  effect?  Will  it  not  have^m  effect  on  the  text  of  the  Con- 
stitution? Of  course,  it  will. 

Those  of  us  who  are  in  academe  are  quite  interested  in  symbolic 
effects  and  intellectual  effects  and  what  the  meaning  of  words  are 
in  the  Constitution.  And  I  am  surprised,  frankly,  that  a  law  profes- 
sor could  use  a  word  like  "practical  effect"  and  say  that  is  what  we 
are  talking  about. 

Well,  it  would  be  a  very  significant  intellectual,  symbolic  and 
practical  effect  if  you  had  a  new  basis  for  abortion  in  the  Constitu- 
tion. 

Now,  Senator  Metzenbaum  asked  for  my  reasons  and  I  would 
like  to  go  through  the  reasons,  Senator,  in  an  orderly  fashion. 
When  I  got  into  this,  I  started  with  Professor  Freedman's  article 
written  when  she  was  a  student  at  Yale,  with  the  collaboration  if 
Professor  Emerson  at  Yale,  and  I  noticed  they  dreamed  up  an  Ex- 
ception to  the  ERA  when  they  were  first  talking  about  it.  J 

They  dreamed  up  the  idea  that  if  there  was  a  unique  physical 
characteristic  that;  was  affected  by  a  law,  that  would  not  necessari- 
ly be  bad.  It  might  be  bad.  They  said  it  would  be  subject  to/  strict 
scrutiny,  but  it  would  nof  have  to  be  thrown  out.  -  / 

I  wondered  what  was  meant  by  "unique  physical  characteristic" 
and  I  was  enlightened,  Senator  Metzenbaum,  by  the  brief  If  Profes- 
sor Freedman  and  Professor  Emerson  in  the  General  Elkttric/Gil 
bert  case,  which  was  the  pregnancy  discrimination  case. 

In  that  case,  under  title  VII,  they  told  us  that  pregnancy  was  not 
a  unique  physical  characteristic  because,  of  course,  the  operation  to 
take  care  of  it  was  a  medical  operation.  The  patient  would  be  laid 
up  for  a  while  and  those  are  characteristics  which  the  operation  for 
pregnancy  shared  with  other  opt  rations  performed  on  men. 

And  the  way  they  formulated  the  tf»st  then  was  to  say  the  oper- 
ation affected  by  the  law  has  to  be  precisely  and  exclusively  affect- 
ed by  the  law.  Pregnancy  was  not  precisely  and  exclusively  affected 
because  an  operation  which  was  common  to  both  sexes  in  being  an 
operation  and  requiring  the  patient  to  be  out  of  work  for  a  time 
was  involved. 

So  a  pregnancy  operation  was  not  meeting  the  test  and  I  con< '  jH- 
ed  from  that  that,  of  course,  abortion  would  not  meet  the  test  be- 
cause abortion,  just  like  a  pregnancy  operation,  does  require  medi- 
cal attention;  it  does  mean  that  the  patient  is  laid  up  for  a  while 
and  it  would  not  pass  the  precisely  and  exclusiv  ly  physical  charac- 
teristic test. 

JuHtice  Brennan,  dissenting  in  the  Gilbert  case,  provided  me  an- 
other whole  range  of  illustrations  of  operations  performed  on  men 
which  affect  their  reproductive  system.  Vasectomies  were  one  ex- 
ample, and  he  said  that  all  these  affect  the  male  reproductive 
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system.  Here  is  something  that  affects  the  female  reproductive 
system;  there  is  nothing  unique  about  it. 

I  think  it  is  perfectly  apparent  that  how  you  classify  something 
as  a  unique  physical  characteristic  depends  on  your  purpose  in 
classifying  it.  It  is  easy  to  say  something  is  a  medical  operation; 
something  affects  the  reproductive  system.  It  does  not  hold  up  as  a 
basis  for  discriminating  pregnancy  from  other  operations. 

Now,  I  state  this  because  Professor  Preedman  and  I  think  Profes- 
sor Emerson-perhaps  still  hold  to  that  analysis,  but  1  want  to  tell 
you  right  now  that  it  is  old  hat  because  the  Supreme  Court  has  not 
bought  it.  What  the  Supreme  Court  has  bought  is  in  their  most 
recent  case  in  the  title  VII  sex  discrimination  area,  Newport  News 
Shipbuilding.  ,  _ 

Now,  strangely  enough,  this  case  is  not  mentioned  by  Professor 
Freedman  in  her  testimony  before  this  committee  or  before  the  Ed- 
wards committee.  But  strangely  enough,  too,  the  dissent,  that  she 
says  should  be  the  law  does  become  the  law.  The  General  Electric 
dissent  now  is  the  law  as  the  result  of  the  Newport  News  opinion 
of  the  HUM  term. 

The  Newport  News  case,  I  would  like  to  gc  into  briefly. 

Senator  Metzenbaum.  Professor  Noonan,  before  you  do  that,  1 
understand  hoyTyoU  disagree  with  Professor  Freedman's  article, 
but  I  do  not  understand— and  I  follow  your  words,  but  I  do  not 
follow  your  reasoning  because  you  have  not  answered  the  question 
that  I  asked  you.  \ 

Professor  Noonan.  Yes.  / 

Senator  Metzenbaum.  You  said  that  ERA  would  mandate  fund- 
ing of  abortions  by  Statei  and  Federal  Governments;  that  ERA 
would  sweep  away  all  present  restrictions,  on  abortions;  that  ERA 
would  end  the  conscience  clause  exemptions  for  doctors,  nurses, 
and  hospitals;  that  ERA  would  threaten  the  tax  exemptions of 
schools  with  respect  to  their  teaching  practices;  and  tftaf  ERA 
would  provide  a  new  basis  in  the  Constitution  for  abortion  rights. 

Now,  it  is  one  thing  to  say  something;  it  is  another  thing  to  back 
it  up  with  a  legal  argument  that  has  some  validity  to  it.  I  asked 
you  that  question;  you  have  not  answered  it  at  all.  You  have  not 
even  touched  upon  it.  You  have  told  me  only  about  Professor 
Freedman's  article.  ^  __A  ■ 

Now,  tell  me,  where  and  how  do  you  figure  that  the  ERA  amend- 
ment would  mandate  funding  of  abortions  by  States  and  the  Feder- 
al Government?  _  _       ,  ,  . 

Professor  Noonan.  Because,  Senator  Metzenbaum,  the  precedent 
that  we  have  under  title  VII  shows  how  the  ERA  would  be  inter- 
preted. 

Senator  Metzenbaum.  How?  ..-»,,  .  r 

Professor  Noonan.  The  precedent  under  title  VII  shows  that  if 
you  discriminate  against  pregnancy,  you  have  committed  an  of- 
fense under  title  VII  of  the  Civil  Rights  Act. 

Senator  Metzenbaum.  That  is  a  nonsequitur.  You  are  not  getting 
me  to  funding  by  the  States  and  the  Federal  Government. 

Professor  Noonan.  It  is  not  a  nonsequitur. 

Senator  Metzenbaum.  The  two  are  totally  different. 

Professor  Noonan.  Excuse  me,  Senator.  If  you  will  give  m«  a 
chance  to  complete  my  sentences,  I  would  appreciate  it. 
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Senator  M'.txknbaum.  Sure. 

Protease  Noon  an.  It  is  perfectly  clear  from  everything  the  advo- 
cates of  t  he  ERA  have  said  that  title  VII  is  a  precedent.  In  fact, 
Professor  Freedman's  statement,  if  you  will  read  it,  says  that  the 
ERA--'  am  quoting  her  now— "mandates  the.  analysis  adopted  by 
the  dissenters  in  General  Electric." 

That  dissent  is  now  the  majority  opinion  of  the  '  uoreme  Court 
by  virtue  of  Newport  Nepa.  That  dissent,  now  the  majority  opinion, 
says— let  me  give  you  their  test— if  a  woman  would  get  an  oper- 
ation, but  for  the  fact  that  she  is  a  woman,  and  is  denied  it  on  that 
basis,  that  is  sex  discrimination. 

Now,  you  take  that  title  VII  precedent  and  move  it  right  over  to 
the  meaning  of  the  ERA.  If  it  is  going  to  be  illegal  under  title  VII, 
it  is  also  going  to  be  illegal  under  the  ERA  because  the  words  are 
almost  the  same. 

Title  VII  says  you  cannot  discriminate  in  employment  because  of 
sex  or  on  the  basis  of  sex.  The  ERA  says  you  may  not  discriminate 
on  account  of  sex— virtually  the  same  words. 

Senator  Metzenbaum.  OK. 

Professor  Noonan.  Now,  Congress,  when  it  oassed  the  Pregnancy 
Discrimination  Act  in  1978,  saw  that  and  so"  they  exempted  from 
the  pregnancy  discrimination  anything  to  do  with  abortion.  They 
wrote  in  on  a  statute  y  level  the  equivalent  of  the  Sensenbrenner 
amendment  to  the  E/.tA.  They  said  this  does  not  apply  to  abortion. 
They  are  not  writing  it  now  into  the  ERA;  the  ERA  is  unrestricted. 

So  if  you  take  the  Newport  News  case  and  apply  what  Justice 
Stevens  says  repeatedly  is  a  very  simple  test,  you  ask  yourself, 
would  she  be  getting  this  operation  but  for  the  fact  that  she  is  a 
woman?  The  answer  is  simple:  Yes,  she  would  be  getting  it.  Every- 
body else  is  getting  medical  attention.  Why  is  she  not?  Because  she 
is  a  woman.  But  for  the  fact  that  she  is  a  woman,  she  would  get  it. 
Therefore,  she  lias  got  to  get  it. 

Senator  Metzenbaum.  I  understand  what  you  are  telling  me 
about  discrimination  and  title  VII.  1  understand  your  arguments 
with  respect  to  the  applicability  of  ERA.  I  understand  it.  I  do  not 
agree  with  it,  but  be  that  as  it  may,  tell  me  very  simply  how  you 
get  from  that  point  to  the  point  where  you  say  that  ERA  would 
mandate  funding  of  abortions  by  States  and  the  Federal  Govern- 
ment. 

Senator  Hatch.  Well,  first,  let  us  let  him  finish  his  statement. 
Senator  Metzenbaum.  Well,  nc.  , 

Senator  Hatch.  Now,  wait.  If  you  want  to  read  his  arguments, 
read  the  27-page  statement  that  he  made  because  he  ansvers  it 
very  clearly  there, 

Senator  Metzenbaum.  No.  You  will  probably  next  ask  me  to 
read  your  book.  [Laughter.) 

Senator  Hatch.  I  do  want  you  to  read  good  literature. 

Senator  Metzenbaum  It  is  a  very  nice  book  on  the  equal  rights 
amendment. 

Senator  Hatch.  Let  m  let  him  finish  his  statement  and  then  we 
will  have  plenty  of  lime  for  questions. 

Profess  or  Noonan.  Senator,  I  am  happy  to  continue  just  a  little 
bit,  if  I  may,  on  this  line  because  I  think  this  is  a  ver  /  legitimate 
question. 

*  r»  ft 
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Senator  Hatch  Sure. 


S  M™um.  1  want  to  say,  Prefer  that m, 
with  respect  to  the  funding  is  equally  applicable  to  the  othei  tour 
assertions  you  made. 
PmfMumr  Noon  an.  1  understand  that. 

LnS  EiNBAUM.  I  understand  the  arguments  you  are 
making  about  Professor  Fre«dm«ni 

Professor  Noonan.  May  I  go  through  this/ 

Senator  Mktzenbaum.  Please  do.  . 

Professor  Noonan.  There  are  three  steps.  S  ep  one  is  title  VII 
cases  are] good  precedents  for  what  the  ERA  will  mean.  That  is  the 

Freedmsn,  that  you  agree 
«mTE  th«t  ns  well  You  stated  on  page  222  of  your  book,  T'Women  s 
Rthta a^thl  i^rT^  you  authored  with  Barbara  Brown, 
Sat  the  ERA  provides  a  mandate  to  consolidate  the  changes 
broutrht  about  by  title  VH.  Is  that  correct? 
^rafaMor  Freedman.  Certainly,  as  it  regards  employment  dis- 

'Ifena^  *•  ™  ai«c"mination  specifi- 

Cap?ofes«or  Freeoman.  In  general,  I  agree  that  most  title  VH 
orecedeXare  good,  and  I  certainly  agree  that  the  Gi  bert  and  Oe- 
di^ente  which  have  essentially  the  same  analysis,  use  he 
same  t^as  the  unique  physical  characteristics  standard  under  the 

m£  *:lrZ*nte  specific  question,  absciutely,  and  in  general  I 
cannot  thTnTof  a  titleVII  precedent  offhand  that  does  not  apply. 
There  might  be  one  somewhere. 

Senator  Hatch.  I  cannot  think  of  one  either. 

pTofewor  Noonan.  So  this  is  common  ground.  We  know  what  the 
SupreSrTtNhinks  and  will  do  under  title  VII.  So  now  that  we 
kn!>w  what  sex  discrimination  means,  we  move  ahead  an d£*£>U£ 
pose  we  have  a  constitutional  amendment;  it  is  going  to  De  me 

^rit^xdfscrimination  to  deny  something  to  a  woman  because 
she  is  rrmfXit  is  going  to  be  sex  discrimination  to  deny  her  an 

that  Though  I  defer  to  the  language  that  people  hke  to  talk  about, 

'  !T*^  test  now.  They  do  not 

even  toin^ufstrict  scrutiny;  a  simp,  est,  they  Hay:  but  for  the 
fact  that  she  was  a  woman,  would  she  ,m  e'tting  tn-s. 

P&MnS  wSd  she  he  SCtinK  the  MdM  action 
j  . JET  m«3  ™l  nrournms  except  for  the  flirt  that  she  is  a 
^In  Mibv'tlv.  are  Klt«inK  it.  «h,  h  »he  no, 

''^Z^MmrN^rNow.  tell  me  ho*  you  *  to  the  -M 
IhaT  EHA  SZmnXte  fundinK  of  ahortions  h.v  Stoles  and  the 
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Federal  Government  (J«t  me  over  the  gap  because  it  is  a  chasm  for 
me. 

Professor  Noonan.  All  right.  There  is  a  constitutional  discrimi- 
nation. The  Court  has  held  that  to  deny  this  on  the  basis  of  sex  is  a 
discrimination.  It  is  unconstitutional;  therefore,  the  unconstitution- 
ality must  be  remedied. 

Senator  Met/enbaum.  That  is  reverse  thirking.  There  is  no 
denial  in  not  providing  funding.  We  do  not  provide  funding  for  a 
lot  of  things.  But  you  are  saying  that  we  would  be  obligated  as  a 
Congress  to  provide  funding  for  abortion,  and  I  am  saying  to  you 
that  nothing  you  have  said  to  this  moment  has  led  me  to  that  legal 
conclusion. 

Professor  Noonan.  I  think  you  may  have  missed  what  I  said  at 
the  beginning.  Senator,  that  if  you  have  a  medical  program,  if  you 
are  going  to  provide  in  the  way  you  do  and  the  way  the  States  do 
for  all  kinds  of  medical  necessities,  and  deny  this  one,  you 
going  to  be  found  guilty  of  unconstitutional  sex  discrimination  by 
the  Sup-eme  Court,  as  presently  constituted. 

So  I  wonder  what  is  missing  in  your  reasoning  about  it,  but  per- 
haps I  should  continue  Now.  the  Newport  News  case  is  conclusive 
as  to  what  is  meant  here,  and  I  would  like  to  spell  that  out  in  the 
context  of  tax  exemption  because  here  the  whole  issue  has  been  il- 
luminated by  another  case  of  the  1983  term,  the  Bob  Jones  case 
and  I  would  like  to  go  through  a  little  bit  of  what  Bob  Jones  decid- 
ed. 

Bob  Jones  University  was  a  biblically  based  university  that  be- 
lieved on  the  basis  of  the  Bible  that  interracial  dating  was  bad.  and 
it  discouraged  interracial  dating  among  its  student 

The  Internal  Revenue  Service  removed  its  tax  exemption.  Bob 
Jones  sued  to  get  it  back  and  the  Supreme  Court,  8  to  I.  held  that 
it  was  not  entitled  to  the  Federal  tax  exemption. 

In  the  course  of  deciding  that.  Chief  Justice  Burger,  writing  for 
the  Court,  said  you  cannot  be  a  public  charity  if  you  are  at  odds 
with  t  he  common  community  conscience;  I  quote  the  Chief  Justice: 
At  odds  with  the  common  community  conscience." 

What  is  the  common  community  conscience?  It  is  the  Constitu- 
tion, ns  interpreted  by  the  Court.  It  is  perfectly  plain  that  as  abor- 
tion would  be  sex  discrimination  under  title  VII,  if  Congress  hod 
not  put  in  an  exemption,  and  as  it  would  be  sex  discrimination 
under  the  ERA  by  the  reasoning  of  the  present  Court,  the  Constitu- 
tion would  be  opposed  to  any  of  our  religious  schools. 

Senator  Mktzbnhai/m  Are  you  saying.  Professor,  that  the  Consti 
tution  is  (he  determinant  ns  to  what  the  common  community  con 
srienee  is"' 

Piofessor  Noonan.  I  do  not  believe  that.  Senator  Met/enbaum, 
but  Chiel  •Justice  Burger  and  a  majority  of  the  Supreme  Court  be 
lieve  it  When  they  are  looking  at  the  common  community  eon- 
w  ienve   they  say  ho  in  Hub  -Awew   they  are  looking  at  the  Consti 
tution 

To  use  another  phrase  from  the  Chiel  Justice,  he  said  that  to 
qualify  lor  a  tax  exemption,  a  charity  must  demonstrably  serve  and 
he  in  harmony  with  the  public  interest.  Again,  lor  racial  purposes, 
he  locked  to  the  Constitution  to  determine  what  was  demonstrably 
in  hatmoiiv  with  the  puhhe  interest 
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You  can  see  the  same  reasoning  would  apply  here  in  the  *«ex  dis- 
crimination field,  and  It  has  been  made  easy  for  the  p*opt-  who 
would  like  to  take  the  tax  exemptions  away  to  challenge  them  all 
around  the  country  because  the  Supreme  Court  in  another  case, 
the  Green  case,  has  said  all  a  taxpayer  has  to  do  is  to  go  into  a 
Federal  court  and  claim  that  the  local  charity  is  not  in  harmony 
wr  \\  the  public  interest.  And  that  single  Federal  district  judge  will 
have  power  to  remove  the  tax  exemption.  And  then  you  have  got 
an  appeal  to  a  court  of  appeals  and  maybe  to  the  Supreme  Court,  if 

it  will  hear  it.  ......  «A 

1  can  see,  if  the  ERA  is  enacted,  all  around  the  United  States— 
rnavbe  not  Planned  Parenthood  itself,  but  certainly  an  affiliate 
here,  an  affiliate  of  the  ACLU  there— will  challenge  the  tax  exemp 
ticns  of  schools  that  discourage  abortion,  and  you  can  see  put  in 
jeopardy  a  whole  heritage  of  our  moral  and  religious  life. 

The  only  recourse  those  threatened  schools  and  colleges  will 
have  will  be  to  go  to  Congress  and  try  to  renegotiate  with  Congress 
something  else  in  501(c)  of  the  Internal  Itevenue  Code.  Maybe  they 
will  get  it;  maybe  they  will  not.  Maybe  the  Court  will  not  let  Con- 
gresa  give  it  to  tht  m  because  the  Court  has  taken  over  this  area 
and  laid  down  its  own  common  law  rules  as  to  what  a  public  chai- 
ity  is 

So  we  are  inviting,  at  the  very  least,  serious  litigation  and,  at  the 
maximum,  an  absolute  barrier.  I  know  some  of  the  people  on  the 
c.thi»r  side  like  to  talk  about  choice.  The  choice  the  religious  schools 
will  have  is  (Jive  up  your  tax  exemption  of  give  up  your  moral  and 
religious  principle*;  and  permit  abortion  to  be  a  way  of  life  on  your 
campuses.  I  think  it  is  a  terrible  choice  to  present  to  the  Catholic 
and  Protestant  and  Jewish  schools  of  the  country. 

Senator  Mctzkniiaum.  Professor  Noonan,  I  have  to  say  to  you 
that  1  think  that  your  five  points  that  you  make  really  do  not,  as  I 
see  it  as  this  lawyer  sees  it,  I  cannot  follow  your  legal  reasoning, 
im-luding  the  one*  that  you  just  made  because  I  can  think  of  a  host 
of  instances  in  which  the  common  community  conscience  varies 
tram  the  provisions  of  the  Constitution,  and  yet  we  recognize  con- 
stitutional rights 

That  does  nut  mean  that  in  this  instance  you  are  going  to  be  able 
to  lake  a  constitutional  amendment,  when  and  it  passed,  and  apply 
that  to  nil  of  these  religious  schools  and  cause  it  to  have  some  ap- 
plicability with  resort  to  the  points  you  make,  and  the  other  three 
pnsntN  you  make  us  well. 

I  just  have  difficulty  «r  toilowing  your  reasoning  I  think  some  of 
these  paint:*  are  ;i  red  herring  thai  ore  smeared  over  the*  ERA,  aed 
|  think  that  lor  a  professor  to  come  before  us  aitd  give  us  some  ot 
what  I  ''ntisider  to  he  really  convoluted,  legalistic  reasoning  is  ex 
tremelv  difficult  toi  this  memU'r  of  the  committee  to  comprehend 
NW,  I  thought  I  was  going  to  hear  you  give*  us  some  logic  and 
rea m  for  how  the.c  issues  would  follow.  You  talk  about  the  fact 
that  it  von  piovide  some  medical  advantages,  then  yon  are  going  to 
In-  letpiired  m  provide  funding  We  do  not  provide  a  lot  of  funding 
tor  medical  problem   in  this  coun'i  V 

Nohndv  I'laiias  that  then  is  a  constitutional  right  to  Ih«  paid  for 
tieatment  ol  raocer  or  treatment  of  hepatitis,  hut  not  to  he  paid  for 
^la-.^  .  oi  dentid  rare  of  ■  onie  of  the  things  that  we  exclude  We 
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probably  ought  not  to  exclude  them,  but  nobody  has  raised  the  con- 
st ktutional  issue  that  toere  is  a  constitutional  discrimination 
against  people  who  need  glasses.  I  do  not  think  we  provide  glasses. 

Professo.  Noon  an.  Well,  sure,  you  are  right,  Senator,  because 
they  are  not  being  discriminated  against  on  the  basis  of  sex.  If  only 
the  womin  w,re  denied  glasses,  you  would  hear  a  great  complaint, 

Now,  here  is  an  operation  which  is  peculiar  to  women  which 
would  be  denied  funding.  That  is  sex  discrimination  under  the  ERA 
by  the  standards  of  the  Court  in  title  VII. 

Senator  Hatch.  The  way  to  resolve  it  is  to  add  one  sample  line  to 
the  rights  amendment  stating  that  nothing  in  this  article 

will  affect  abortion  funding  or  abortion  rights.  But,  every  time  we 
raise  this  suggestioi  the  peoplt  who  say  the  equal  rights  amend- 
mentwill  not  affect  i  bortion  refuse  to  consider  qualifying  language 
to  be  added.  They  st  y  they  will  fight  it.  Senator  Packwood  is  *n 
examples 

I  think  your  reasoning  is  very,  very  clear,  especially  in  light  of 
the  narrow  marging  in  cases  such  as  Mckue.  We  have  never  raised 
gender  to  the  level  of  a  suspect  classification. 

Professor  Noonan.  That  \is  exactly  true,  and  I  would  like  to 
make  thin  comment:  of  course,  Senator  Metcenbaum  

Senator  Hatch.  These  are  difficult  constitutional  issues. 

Professor  Noonan.  Of  course,  all  of  us  studied  constitutional  law 
at  an  earlier  period,  but  the  Constitution,  unfortunately,  is  subject 
to  what  the  majority  of  the  Supreme  Court  is  saying. 

Now,  I  would  not  have  been  sure  how  Bob  Jonet  would  have 
come  out,  but  no*  I  see  how  the  Chief  Justice  interprets  the  Con- 
stitution. That  *  new  law;  that  is  new  constitutional  law.  He  got 
seven  other  Justices  to  agree  with  the  result  and  six  to  agree  with 
the  opinion,  so  Bob  Jones  is  new*         .   .  .  ...... 

All  these  things  you  think  about,  Senator— maybe  they  are  bad, 
if  vou  aj.ply  his  view  of  the  common  community  conscience. 

enatoi  Hatch.  Professor,  since  we  are  going  to  reserve  time  for 
questions,  I  would  like  you  to  be  uninterrupted  and  finish  your 
statement. 

Professor  Noonan.  I  am  essentially  at  the  end.  It  is  obviously  a 
dilemma  for  perse  ts  who  have  supported  the  ERA  in  good  faith  on 
the  representation  that  abortion  was  not  involved  and  who  believe 
t  lemselves  that  abortion  is  a  serious  attack  on  human  life.  It  is  a 
dilemma  for  them  to  face  the  ERA  without  amendment. 

As  you  said,  Mr.  Chairman,  there  is  a  very  simple  way  of  remov- 
iok  this  dilemma  and  removing  their  fears  and  removing  this  argu 
ment;  it  is  to  amend  the  ERA  to  provide  that  it  has  nothing  to  do 
with  abortion  funding  or  abortion  rights.  That  would  solve  all  these 
problems  in  a  sentence. 

Thank  you. 

[The  prepared  statement  of  Mr  Nonnnu  and  reBponneB  to  written 
question*  from  Senator  Thurmond  follow  ! 
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Prepared  Statment  of  Johh  T.  Noonan,  Jr. 

\ 

I  am  pleased  ana  honored  to  be  here  by  invitation  of  this 
committee,    I  congratulate  the  chairman  and  tha  committee  for 
their  willinqnese  to  explore  aspects  and  implicatione  of  tht 
propoeed  equal  Rights  Amendment  not  immediately  obvious  fro*  a 
simple  inapaction  of  ita  words  -  for  thair  willingness  to  try 
to  undar stand  how  tha  era  will  work  in  practice. 

X  come  aa  tha  representative  of  no  o'wanisation  and  apaak 
only  as  a  law  prqfaaaor  with  eome  familiarity  with  how 
eonatitutional  proviaiona  ara  inttrpratad  by  courts  in  tha 
Unitad  States.    I  coma  with  no  animue  againet  tha  ERA.    I  am  a 
believer  in  tha  equality  of  man  and  woman  and  a  defender  off  tha 
righte  of  both  ee*es.    Hy  only  concarn  —  I  admit  it  at  tha 
•tart  -  is  that  tha  tarribla  scourge  of  legalised  abortion 
which  now  davastataa  our  country  not  ba  wittingly  or 
unwittingly  given  new  strength  by  any  formal  amendment  of  the 
Conatitution.    It  ia  plain  beyond  argument  that  the 
abort  ion  lata  do  not  have  the  power  to  pass  an  amendment 
asserting.  'Abortion  la  a  eonatitutional  right.-    It  would  be  * 
tragedy  if  the  equivalent  of  auch  an  amendment  crept  into  the 
Conatitution  in  disgulae. 

When  I  approached  the  examination  of  the  BRA  I  did  ao 
alive  to  such  a  danger,  but  with  an  open  mind  aa  to  whether  in 
fact  the  ERA  created  auch  a  danger  *    I  ahould  like  to  aet 
before  the  committee  the  assumptions  on  which  X  have  proceeded, 
the  con clua ions  f  have  reached,  and  the  reasons  for  chsse 
o-onr )  us  I  onn  . 

AssMmpt  i  jfi.^ 

I.      i  *av#  assumed  that  when  we  setk  the  meaning  of  tho  HtA  we 
u  e  r.rtt  looking  si  word*  abatract*o  from  their  c*nt**r  . 
u»  are  l^r^inrj  at  words  as  they  would  r»e  understood  in 
1984  in  the  milted  Statea  of  Amerira,    We  are  not 
Afteptflnq  the  pnegesis  of  words  Mr-folded  on  some  netoll 
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a*t  in  the  hMvini.    We  are  looking  at  fa  conati tutionai 
amendment  which  ha*  had  proponent a  and  a  legialatlve 
history.    We  ar«  looking  ac  an  amendment  which  will,  if 
enacted,  be  interpreted  by  a  federal  judiciary  pretty 
nearly  the  same  aa  it  is  today.    w«  are  trying  to 
ascertain  what  theaa  federal  judgea  will  make  of  theae 
word*  with  thjs  legislative  history. 

I  have  assumed  that  everyone  koovs  that  tha  principal 
b*«is  on  which  Roa  v.  Wada  was  decided,  and  on  which  ita 
ho  dings  were  recently  reaffirmed  in  City  of  Akron  v. 
^Lg.gL.r*.n.t,1,g  ggj  Reproductive  Rights,  was  tha 
court-created  doctrine  of  privacy.    Ho  one  argue,  that  the 
ERA  or  equal  righta  waa  the  baaia  for  theae  deciaiona. 
The  question  la  whether  the  CTA  would  provide  a  aubatitute 
rationalo  if  the  privacy  doctrine  ahould  be  abandoned  as 
their  baaia. 

I  have  assumed  that  caaea  decided  under  the  Equal 
Protection  Clauae  of  the  Fourteenth  Amendment  and  the 

*guaJ  protection  component;  of  the  rifth  Amendment  ~  in 
particular  the  Abortion  funding  Caaea  —  are  not 
authoritative  guidance  aa  to  what  the  supreme  court  would 
dn  under  a  comn i tut f o/ial  amendment  specifically  banning 
discrimination  "on  account  of  sex.* 

T  hav«  aiiflunod  that   tho  rourae  of  th«  Court  a  chAngjing 
r-ni.  inn  on  Titlo  vn  of  .ho  civil  Riqhtr.  k**   frnm  ftmoaj 
f  teci  r  l»;  '"»>mj»any  v4  Rilbort    in  1*7*  in  Newport  Newa 
^ij^jjHdin.j  (n  V>n\  diiej  qiv*  outdance  ah  to  how  the 
[•mrirnt  cnurt  WMjld  ron.'Jtnie  a  cons tl tutionai  amendment 
M"»  H»ai  whi.-h  no  Doat-ly  |>arAMMfl  TjM1«*  v*  1   in  reif" 


I A  t  t  en 
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Conclusion* 


The  conclusions  I  corat  to  are  at  follows: 
It  it  certain  that  the  m  would  have  a  substantial  impact 
on  litigation  involving  abortion  rioht<_ 

It  is  highly  probable  that  the  ERA  would  require  the 
fedsral  and  atat*  funding  of  elective  abortions. 

It  if  highly  probable  that  the  CTA  would  invalidate 
existing  veotigial  reatriction*  on  abortion. 

It  ii  probable  that  the  ERA  would  invalidate  the  exemption 
now  accorded  to  doctors,  nurses,  and  hospitals  objecting 
on  grounds  of  conscience  to  the  performance  of  abortions. 

It  is  probable  that  schools  and  colleges  discouraging 
abortion  among  their  students  by  disciplinary  regulations 
would    ose  ther  status  as  public  charities  and  their  tax 
exemption  under  the  internal  Revenue  Code. 

it  is  highly  probable  that  if  the  Supreme  Court  abandoned 
thr  privacy  doctrine  a*  a  basis  for  abortion  rights,  the 
fpa  would  provide  a  new  ban • -  for  establishing  those 

r I nhtfl 

It   if.;  possible  fhav  the  E.KA  would  provide  t.wo  chc-cM  on 
abnrrknn  hv  entailinhlng  a  eonntitutional  basis  for 
fuauit*s  extending  ro  fache-e  *   share  in  the  decision  co 
ah-rt    3n,l  for  statutes  prohibiting  abortion  on  the  Imais 
.if  ».v»  nrx  of  t  h*»  tinhorn  child. 

<m  haJsnre,  although  the  TMh  could       a  m-ans  of  imposing 
<    r  tain  Unit  n  nn  the  r  *  «|h  t  to  an  a      (ion,  •.. v.  e  not  4 mp«ft  ct 
(lf  tfl(P         would  t  f  a  pn  -»hftrtlfili  tnf«ir!»       ?t  iH  coo 
n u  . ■  h  t  m  nay  that  a     * '  ♦»  f  <■  v   ';h *r  *y  >\  s«       X'K *  I V  d r  * f  t « d 
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is  a  vote  for  abortion,    tt  it  not  too  mich  to  gay  tht 
there  is  an  ERA-abortion  connection  and  that  in 
interpretation  and  affact  the  ERA  will  mean  "Equal  ftlghta 
for  Abortion-  in  tho  governmental  funding  of  abortion,  the 
elimination  of  conscientious  objection  to  abortion,  the 
denial  of  tax  exemption  to  educational  inatitutiona 
discouraging  abortion,  and  the  grounding  of  the  abortion 
right  ir.  >he  text  of  the  cons*i  tut  ion  . 


Reasons 


I  raech  these  conclusione  both  by  consideration  of  the  ERA 
4»  orpJained  by  its  legislative  hietory  ana  by  consideration  of 
the  decisions  of  the  preaent  Jupreme  Court.    I  shall  examine 
thea*  guides  to  the  ERAra  meaning  in  turn* 

1  •    "Strict  scrutiny*  and  the  'Unique  Physical 
characteristic11  Test, 

-Equal  Right*  for  Men  and  Women,*  the  Report  of  the  Senate 
Judlriary  Committee  on  the  ERA  in  1*72,  adopted  the  views  of 
conqressman  Don  Edwards  *nd  thirteen  other  members  of  the  House 
Judiciary  Committee  as  stating  -concisely  and  accurately  the 
understanding  of  the  proponents  of  the  amendment.-  According 
to  them,  the  era  would  make  gender  a  prohibited  claA*if ication 
with  an  important  exception     Sex  classification  vol* Id  be  . 
permitted  if  based  on  physical  characte*  i»<i c*  unique  t^  oh* 
Hex.  \J    un  ter  th i^  exception  the  key  oration  j3  whether 
abortion  in  a  procedure  so  dependent  en  &  unique  physical 
'.•hrtr.     "  i s t i -  ^  »x,*t*A  that  the  EF *  has  no  a^liotlon  to  :t 
hvf'aune  equality  haw  no  meaning  /men  applied  *a  a  un'fiti* 
rh.nafrlirietir.     in  oi^r  words,  do**,  the  RM  a  imply  bypass  vhe 
uht\*ij  \tu.in«r\  arr*a  (if  the  tfhiv.ion  cunt r over ay  because  only 
wtwen  ran  h-  pregnant  *ori  no  on;/  women  can  have  abortions? 
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Would  legislation  taking  into  account  auch  a  unique  physical 


characteristic  of  women  qua  women  still  be  valid  if  the  ERA 
wer*  passed? 

The  Senate  Committee  Report  followed  a  siqnificant  article 


1971.    This  article  by  Barbara  A*  Brown,  Thomas  J.  Emerson, 
Catl  Fa  Ik,  and  Ann  E.  Preedman  —  I  shall  refer  to  it  as  the 
Brown-Freedman  article  —  was  not  only  a  gloss  on  the  proposed 
amendment  by  articulate  supporters  of  the  amendment.    It  was 
distributed  to  all  members  of  Congress.     It  was  made  part  of 
the  legislative  hiscorv  of  the  ERA  by  the  amendment's 
congressional  sponsors  —  Congr esswoman  Martha  nriffiths 
introduced  iz  into  the  legislative  history  in  the  House; 
Senator  Birch  Rayh,  the  author  of  the  Senate  Report,  introduced 
it  into  the  legislative  history  in  the  Senate,  obaervi-,3  that 
it  was  a  "master ly  piece  of  scholarship.*    The  article  is 
authoritative  as  to  what  the  Senate  Report's  -unique  physical 
characteristic-  exception  me*nt.  V 

According  to  the  Brown-Freedman  article,  there  could  be, 
if  ihe  vu*  /Were  enacted,  legislation  which  applied  differently 

which  wou)d  not  necessarily  be  invalid.     Tt  a  law 
"raken   in co  account-  physical  characteristics  unique  to  one 
tor,  the  law,  the  author ?.  say,  could  he  valid.  \f    °ut  the 
law  would  have  to  be  reviewed  for  constitutionality  by  the 
■'riieria  rout  ts  une,   "whpr  they  ar°  reviewing,  under  the 
doctrine  of  strict  scrutiny,   laws  which  may  conflict  with 
fundamental  onn  t  i  \  u  t  i  onal  rights."  $/    The  usual  example  of 
s»m»-»   ncru1  iny  review  In  tho  review  .of  laws  discriminating  on 
•  >  h*»"1rj        rare.    Wn  y  few  statutes  impinging  on  rarre  Mtrvive 
in  ri"f  n c t u t  i t ■  y  . 

'  i\e  Brown  p re**<in..itn  at  ,  irie,  and  t^*>  k'ejjia^ff  (  ommi  ic*.e«? 
Pojinti  following  i*  ,  wer*'  fliU-uy  -  **w  "hu»ic;n  they  v>r» 
wr  n  ten  at   t  t )  *twj  befure  ^«  Vtade  when  ar^orl  ion  wfiM  a 

debated  r  i  oH         an  »o  whether   nr  not  RHorHon  \^wb  wculd 
survive  f\t  i  i.'t   r.rMitiny.     The  artido  did,  however,  qiv^  t,wn 
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examples  of  laws^tat  would  meat  tha  tast  —  law*  giving 
medical  leave  for  the  delivery  of  a  child  and  laws  puniahing 
one  species  of  rape.  5/    The  s,n,t.  committee  Report  adopted 
the  example  of  a  law  paying  the  medical  coata  of  child 
bearing.  «/    The  article  alao  gave  lawa  that  would  not 
withstand  atrift  scrutiny  —  that  would  be  unconatltutional  if 
tha  BRA  were  the  law  of  the  land.    These  lews  included  the 
White  slave  Traffic  Act  (the  Mann  Act)  protecting  girls  and 
women  from  being  uaed  ai  articlea  of  commerce  in  'white 
slavery,  7/  law,  prohlh.-ing  the  ata-.utory  rape  of  girl, 
under  the  age  of  sixteen,  8/  iaW.  prohibiting  rape  by 
instrument,  V  and  lawa  defining  rape  to  include  a  man 
forcing  a  woman  to  have  aodomitic  intercourae.  10/    None  of 
these  laws,  the  authora  said,  protect  a  unique  phyalcal 
characteristic  of  women.    They  protect  an  aaaumed  aocial 
weakness  (the  Mann  Act,  statutory  rape  lawa),  or  they  prohibit 
acta  which  could  be  forcibly  performed  on  men.    in  either  caae 
they  are  not  sexually  neutral  and  ao  are  bad  under  the  ERA. 
They  could  not  aurvlve  -strict  scrutiny.'    it  is  apparent  from 
chesfi  examples  that  laws  precisely  and  exclusively  'taking  into 
account'  a  physical  feature  not  shared  by  the  two  sexes  are 
few.    Laws  designed  to  protect  women  from  sexusl  exploitation 
and  assault  are  not  sufficiently  exclusive  and  precise  to 
qualify. 

Tie  authors'  approval  of  a  law  qtving  leav->  for  delivery 
of  a  child  did  auqqest  that  If  a  statute  directly  related  to  a 
woman 'n  r  ..product  ive  eapacitv  it  might,  survive  jifrict  (terutiny 
-     th;it   despite  the  severity  of  the  tent,  abortion  laws  might 
pan.),    not  this  possible  inference  was  dispelled  hy  three  of 
th«  authors  thrmnolves.     rn  1975  in  Genet ai  Electric  ^mpany  v. 
'-.Hber,  B,,rh<,r„  v  Rrown  an(,  Ann  E    Ffoe(1n,an  for  tht>  Wo(nen,s 
I.aw  r»i->|e.M    <oinwd  with  Thorns*  t.  Emernon  and  representative 
-1  -he  ton- i --in  rivtl   Liberties  union  to  fjje  an  ami  aid  curiae 
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brief  with  the  Supreme  Court.    The  brief  txplained  that  the 
Women's  law  Project  was  "particularly  concerned  with  the  theory 
and  Implantation  of  tha  tqual  rights  amendment"  and  that  tha 
ACL0  winced  to  and  "gender-baaed  diacr imination . ■  11/ 
Jointly  tha  author*  of  tha  briaf  eneted  how  tha  BRA,  if  it  had 
been  in  force,  would  hava  appliad  to  General  Electric'e 
disability  plan  which  ««cluded  coverags  for  pregnancy. 

CB  waa  defending  lta  plan  on  tha  ground  that  aa  man  had  no 
coverage  for  pregnancy,  there  waa  no  diacr imination*  tha  sexes 
were  treated  alike*  what  waa  omitted  waa  medical  treatment  of  a 
condition  physically  unique  to  women.    The  Br6wn-Emer son- 
rreedman  brief  waa  acornful  of  thia  rationale.    Their  article 
had  ahown  that  diacr imination  of  thia  Kind  would  be  subject  to 
•strict  scrutiny"  under  the  ERA.    Strictly  scrutinized, 
pregnancy  soon  lost  its  uniqueness. 

Pregnancy  —  Brown,  Emerson  and  freedman  observed  —  is  a 
condition  which  "possesses  a  number  of  properties,  some  of  them 
shared  with  other  conditions  (need  for  nvadical  care,  period  of 
disability)  and  some  wholly  unique  (the  birth  of  a  child  is  the 
uauai  result).    The  uterus ,  too,  shares  some  characteristics 
with  the  other  organs  (subject  to  disease  and  malfunction)  and 
has  nome  functions  wholly  unique  to  it  (reproductive 
function).*    Only  if  the  GE  plan  related  "precisely  and 
pxf I ii s t \»r] v  «o  the  reproductive  function"  would  it  satisfy 


By  the  gr  own-Finer  son-Freedman  standard  only  a  statute 
relating  "precisely  and  exclusively"  to  a  unique  physical 
character  istic  can  survive  strict  scrutiny,    could  an  abortion 
ntatute  me#»t  this  test?    Abortion  does  have  some  special 
clippers.     it  Mso  shares  some  characteristics  with  other 
'p.Hral  procedures  —  it   is  an  operation:  it  is  dangerous  to 
ttiA  psti^ti   it  tes ults   In  temporary  disability.     Could  a 
ntnuim  lm  qr,  tailored  that  it  did  not  bear  on  these  "shared 
characteristics,"     ft   is  hard  to  imagine  such  a  atatute.  Just 
.v;  a  plan  n.»t   funding  pregnancy  as  a  dlsahll i ty  neglected  the 


lnv,     Obviously,  it  did  not.  LL 
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characteristics  pregnancy  shared  with  other  medical  conditions, 
so  any  law  touching  on  abortion  affects  characteristics  which 
abortion  shares  with  other  medical  procedures .    To  regulate  — 
™  not  to  fund  —  a  procedure  with  shared  characteristics  would 
violate  the  BRA  by  the  Brown-freeofcan  test. 

Moreover,  by  the  Brown-Emerson  Preedman  standard  in  there 
?nrthiftg  ,0  •Facial  about  abortion  that  it  could  be  classified 
as  relating  to  a  unique  physical  feature  of  women?  Abortion 
eliminares  what  they  say  is  unique  about  pregnancy  when  they 
acknowledge  that  "the  birth  of  a  child  is  the  usual  result, • 
The  usual  result  of  an  abortion  is  non-birth.    Abortion  reduces 
a  woman  to  a  non-ch ildbear ing  condition.    In  this  respect  she 
becomes  undifferentiated  from  a  man.    on  the  Brown-Emeraon- 
rreedman  analysis,  a  statute  relating  to  abortion  would  not 
relate  to  a  physical  characteristic  unique  to  women. 

Suppose  it  is  said  that  abortion  relieves  a  woman  of  a 
burden  which  only  a  woman  can  bear  —  that  is  what  is  unique 
about  it.    Dut  a  man  can  have  a  tumor  that  is  unwanted.  The 
operation  which  removes  the  tumor  is  very  like  an  abortion  in 
the  eyes  of  those  sympathetic  to  the  abortion  liberty.  13/ 
Those  sympathetic  to  the  abortion  liberty  are  the  great 
majority  of  federal  judges  who  have  decided  abortion  cases  and 
a  clear  majority  of  the  Supreme  Court.    It  would  be  hard  for 
the  present  judiciary  to  acknowledge  that  there  was  something 
so  special  about  the  burden  relieved  by  abortion  that  the 
operation  was  not  to  be  clasaified  under  the  CTA  with  ether 
operations  destroying  unwanted  growths.  ' 

Reflection  will  convince  us  that  what  is  to  be  classified 
as  physically  unique  depends  a   treat  deal  on  the  purposes  of 
the  classifier.    Let  us  take  so  *  eiamples  from  Justice 
Brennan,  another  defender  of  strict  scrutiny  of  sexual 
classifications,  as  he  dissented  in  the  eventual  Gilbert 
judqwenc  in  favor  of  General  Electric,    He  took  note  of  GE'e 
contention  that  there  was  no  illegal  ^Incrimination  because  the 
rink  of  preqnancv  was  unique  to  women  and  observed  that  'risks 
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such  as  prostatectomies;  vaaectomies,  and  circumcisior  ,  L  . 
are  specific  to  the  reproductive  systems  of  men."  Ii/  These 
risks  were  covered  by  GE's  plan*  hence,  justice  Brennan  argued, 
the  plan  discriminated  agalnat  the  reproductive  systems  of 
women.    Here  the  classifier,  wanting  to  prove  dlscr lmlnation, 
takes  as  the  unit  of  comparison  "the  reproductive  system.*  The 
uniqueness  of  childboarlng  disappears.    By  the  sane  token,  a 
judge  sympathetic  to  abortion  could  take  the  reproductive 
system  as  the  unit  of  comparison  and  find  that  s  medical  aid 
program  which  paid  for  prostate  operations  and  vasectomies  but 
not  abortions  failed  the  strict  scrutiny  teat  under  the  ERA. 

Whether  the  category  employed  was  •reproductive  system*  or 
"unwanted  tumor"  or  "medical  operation*"  it  would  not  be 
difficult  to  find  classifications  whicn  eliminsted  any 
uniqueness  In  abortion.    By  the  Brown-2mer son-rreedman 
understanding  of  the  ERA,  any  denial  then  of  abortion  rights 
would  be  constitutionally  Improper.    Eslstlng  vestigial 
restrictions  on  abortion  and  abortion  funding  would  be  swept 
away  by  the  ERA  along  with  the  White  Slave  Traffic  Act, 
statutory  rape  and  sodomitlc  rape.  y 

2 4     'Strict  Scrutiny"  and  the  "Put  For*  Test. 

To  thie  point  I  have  explored  the  possibility  that 
abortion  would  be  an  exception  on  the  basis  of  the  legislative 
history  of  the  ERA.    I  now  turn  to  the  test  developed  by  the 
Supreme  court  in  expounding  a  statute  parallel  to  the  ERA, 
Tlrlff  VTT  of  the  (MvH  Rights  Act.     But  ««  prelude  to  that  test 
it  must  hi?  noted  that  the  Brown-P reedwan  exception  on  the  basis 
of  unique  physical  character  i» tics  has  net  been  adopted  by  all 
proponents  of  the  KR  \ .     Indeed,  some  Interpreters  of  stale  EH  As 
take  the  opposite  view    -  the  more  a  distinction  is  baaed  on  a 
unique  feature  of  gender  the  more  likely  is  St  to  be 
rtisrr  imlnai  orv  . 

t r\  19  7R,  for  example,  certified  providers  of  Medicaid 
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abortion  services  moVed  to  intervene  in  a  suit  seeking  to 
enjoin  Hawaii  from  funding  elective  abortions.    The  interveners 
declared,  "Abortion  is  a  medical  procedure  performed  only  for 
women;  withdrawing  funding  for  abortions  while  continuing  to 
reimburse  other  medical  procedures  sought  by  both  sexes  or  '*ly 
by  men  would  be  tantamount  to  a  denial  of  equal  rights  on 
account  of  sex.-  15/    ln  1980,  the  civil  Liberties  Union  of 
Massachusetts,  an  affiliate  of  the  ACLU,  attacked  the 
Massachusetts  restriction  on  abortion  funding,  stating  in  its 
complaint,  vjy  singling  out  for  special  treatment  and 
effectively  excusing  from  coverage  an  operation  which  ia 
unique  to  women,  while  including  without  comparable  limitation 
a  wide  range  of  other  operations,  including  those  which  are 
unique  to  men,  the  statutes  constitute  discrimination  on  the 
basis  qf  sex,  in  violation  of  the  Massachusetts  Equal  Rights 
Amendment.*  16/    in  1982  jthe  Women's  Law  Project, 
"particularly  concerned  with  the  theory  and  implementation  of 
the  equal  r ights  amendment,"  filed  a  compalint  against 
Pennsylvania's  restriction  on  abortion  funding.    The  complaint 
declared:     "Pregnancy  is  unique  to  women.    62  p.s.  sec.  453  and 
18  Pa.  C.S.A.  sec.  3215(c),  which  expressly  deny  benefits  for 
health  problems  arising  out  of  pregnancy,  discriminate  against 
women  recipients  because  of  their  sex."  17/ 

These  interpreters  of  state  EH As  were  moving  in  the 
direction  predicted  for  the  Supreme  Court  by  Ruth  Bader 
Ginsburg  (the  director  of  the  ACLU's  women's  Rights  Project,  'v 
now  circuit  Court  Judge  Ginsburg).    she  wrote  in  1*78, 
•Eventually  the  Court  may  take  abortion,  pregnancy, 
out-of-wedlock  birth,  and  explicit  gender-based  differentials 
out-  of  the  separate  cubbyholes  in  which  they  now  rest, 
acknowledge  the  practical  interrelationships,  and  treat  these 
matters  as  part  and  parcel  of  a  single,  large,  sex  equality 
issue.*  18/    in  short,  all  the  issues  related  to  reproduction 
by  women  were  to  be  handled  under  the  rubric  of  equality. 
Judge  Ginsburg  was  in  fact,  prophetic.    Her  vision  is,  in  fact, 
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the  one  that  the  Court1*  receVit  decisions  under  Title  VII  make 
likely  to  be  a  reality  if  the  £RA  becomes  the  law  of  the  land. 

in  the  1976  case  of  Los  Angeles  Department  of  Water  and 
power  v.  Mannar t,  the  Supreme  Court  considered  the  lawfuleas 
under  Title  VII  of  a  city  pension  plan  which  made  women 
contribute  more  than  men  on  the  ground  that  women  live  longer 
than  men.    The  Court  held  the  plan  unlawful.    Writing  for  the 
Court,  Justice  Stevens  observed  that  the  plan  was  based  not  on 
a  fictional  nor  on  a  prejudicial  stereotype  of  women.    The  plan 
was  based  on  a  reality.    "As  a  class  women  live  longer  than 
men.*  IV    Although  the  plan  was  based  on  a  bioloqical 
character  in  tic  unique  to  American  women  as  a  class,  it  was  an 
unlawful,  gender-based  discrimination.    It  was  a  discrimination 
which  responded  precisely  to  a  physical  characteristic  of 
American  women  taken  as  a  sex.    In  Justice  Stevens*  words,  "Sex 
is  exactly  what  it  is  based  on."  12/ 

Being  based  on  sex  made  the  discrimination  unable  to  pass 
what  justice  Stevens  characterized  as  a  "simple  test."  The 
test  was  whether  the  evidence  showed  "treatment  of  a  person  in 
a  manner  which  but  for  that  person's  sex  would  be 
different."  21/    By  this  test,  if  "but  for*  a  woman  being  a 
woman  she  would  be  treated  differently,  such  treatment  by 
anyone  subject  to  Title  VII  violates  federal  law.    There  is 
reason  to  believe  on  the  basis  of  two  cases  decided  in  the  1983 
Term  that  the  present  Supreme  Court  would  use.  the  "but  for" 
test  in  applying  the  ERA  to  abortion. 

In  Arizona  Governing  Committee  for  Tax  Deferred  Annuity 
and  Deferred  Compensation  Piano  v.  Norrls,  Arizona  arranged  for 
women  employees  of  the  state  to  be  paid  smaller  monthly  annuity 
benefits  than  men  employees.    The  Court  struck  down  the  scheme 
»m  it  had  3 truck  down  the  Los  Angeles  plan  and  for  the  same 

.;pm(    writing  for  the  court,  Justice  Marshall  reaffirmed  the 
wnt  iity  of  the  "but  for*  test.    He  did  not  dispute  the 
actuarial  basis  for  the  Arizona  scheme,  that  women  do  live 
longer.    He  equated  the  use  of  this  biological  characteristic 
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of  the  class  with  the  use  of  race  in  actuarial  computations. 
Just  as  the  use  of  race  as  a  predictor  might  be  actuarially 
sound  but  federally  illegal,  so  was  the  use  of  sex.  W  By 
the  "but  for"  standard,  a  legal  provision  which  was  based  on 
gender  could  not  be  the  basis  of  state  action. 

Now  it  might  be  thought  that  both  the  Los  Angeles  and 
Arizona  plans  were  unlawful  because  they  discriminated  against 
individual  women  who  were  shorter-lived  than  the  average,  and 
in  fact  in  each  case  the  Court  laid  stress  on  the  statutory 
language  of  Title  VII  forbidding  discrimination  to 
•individuals.'    But  as  justice  Powell,  dissenting,  pointed  out, 
all  insurance  is  based  on  averages.  23/    No  individual  as 
such  is  harmed  by  being  made  a  member  of  a  class  on  which  the 
average  is  based.    There  is  harm  only  if  the  class  as  a  whole 
is  one  wl:ich  the  law  will  not  permit  to  be  established.    In  ' 
both  the  Los  Angeles  and  Arizona  cases,  it  is  the  whole  class 
which  as  a  class  possesses  a  unique,  gender-based 
characteristic  —  longevity,    it  is  this  class  constituted  by  a 
unique  physical  characteristic  which  fails  the  "but  for"  test 
of  legality.    As  the  class  is  unlawfully  constituted,  so  every 
individual  within  the  class  who  is  harmed  has  a  basis  for 
objection.    The  same  would  hold  of  a  class  constituted  by 
reproductive  capacity.  / 
it  might  still  be  argued  that  longevity  as  a  physical 
characteristic  is  different  from  the  capacity  to  bear 
children.    Not  every  woman,  it  might  be  said,  is  long-lived, 
but  every  woman,  qua  woman,  is  capable  of  reproduction.  Such 
an  argument,  it  is  obvious,  appeals  to  fiction  not  fact.  A 
substantial  number  of  women  are  incapable  of  having  children. 
The  physical  characteristic  is  true  of  the  majority,  as 
longevity  is  true  of  the  majority,  not  of  every  individual.  If 
classification  by  longevity  is  unlawful  when  the  class  is 
determined  by  sex,  so  is  classification  by  reproductive 
capability. 

do  not  have  to  speculate  about,  what  the  present  Supreme 
Court  thinks  about  the  "but  for"  test  applied  to 
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reproductive  capacity  of  woman.    In  tha  aama  1983  Term  In  which 
it  decided  tha  Arizona  annuity  case,  tha  Court  dacidad  Nswpor t 
News  Shipbuilding  and  Dry  pock  Co,  v.  Equal  Employment 
Opportunity  Commiaaion.    Tha  iaaua  was  whether  a  diaability 
plan  which  gava  medical  dlaabil ity  banafita  to  employeea  and 
^  their  apouaaa  waa  violative  of  Title  VII  becauae  tho  plan 
covered  tha  madical  expenaea  of  the  apouaaa  of  female  employeea 
but  omitted  to  cover  the  medical  expenaea  for  pregnancy  of  the 
apouaaa  of  male  employeea.    The  Court  held  the  plan  illegal. 
In  form,  the  discr imination  waa  againat  tha  male  employeea 
they  did  not  get  tha  aama  coverage  for  their  wivea  that  female 
employeea  got  for  their  huabanda.    in  aubatance,  the  baala  of 
tha  diacr imination  waa  the  unique  phyalcal  character  la tic  of 
woman  —  only  woman  could  have  a  baby*  only  tha  medical 
treatment  which  chlldbearlng  required  waa  denied  coverage,  $4/ 
Writing  for  the  Court,  Juetice  Stevena  rejected  the  teat 
tha  Court  had  uaad  in  1976  when  in  General  Electric  Co.  v, 
Gilbert  it  upheld  G.E.'a  exclusions  of  pregriancy  from  ita 
disability  plan.  25/    Then  the  Court  had  thought  it  enough  to 
say  that,  the  company  di'd  not  intend  an  invldioua 
diacr imination  ,    Cilber  t  had  bean  overridden  by  Congrasa 
enacting  the  Pregnancy  Diacr imination  Act,  but  that  act  \ 
appeared  to  relate  only  to  the  pregnancy  disability  of  female 
employees,    in  fact,  in  an  exchange  on  the  Senate  floor, 
Senator  Williams,  the  bill's  sponsor,  had  ao  assured  Senator 
Hatch,  26/    Going  beyond  Congress'  reversal  of  Gilbert,  the 
Court  found  that  the  reasonJnq  of  that  case  had  also  been 
repudiated ,    Gilbert,  Justice  Stevens  explained,  had  "concluded 
that  an  otherwise* inclusive  plan  that  singled  out 
pregnancy-related  benefits  for  exclusions  was  nondiscriminatory 
on  its  face,  because  only  women  can  become  pregnant,"  27/ 
Ntw  the  Court, -following  the  line  indicated  by  Congress,  but 
going  further,  held  that  the  plan  discriminated  becauae  of 
•s#»x."    The  Court  repeated,  endorsed  and  applied  what  was  again 
called  "the  simple  teat"  of  "but  for."  2§/ 


ERLC 


484 


J 

477 


\ 

It  is  widely  recognized  that  Title  VII  lex  discrimination 
case,  are  valuable  precedent  for  knowing  how  the  BRA  will 
work:    aa  Mary  Dunlap  put  it,  in  these  cases  "the  past  is 
prologue-  to  the  ERA.  29/    It  u  al>0  wi(Jely  recogni2#d  ^ 
•but  f*r-  is  a  test  not  only  of  simplicity  but  power.    In  the 
field  of  torts  if  -but  for-  i.  used  a.  a  test  for  causatioir, 
•there  is  no  place  to  stop,-  30/    Analogously,  there  is  no 
place  to  stop  when  "but  for-  is  made  the  test  of  sex 
discrimination.    The  supreme  court  in  the  "but  for-  Title  VII 
cases  has  adopted  a  test  that  eliminates  even  such  exceptions 
as  Brown-Freedman  once  imagined  to  be  compatible  with  the  era., 

A  "but  for*  standard  virtually  makes  certain  that  anytime 
a  person  is  denied  a  right  because  of  a  physical  characteristic 
unique  to  hie  or  her  sex,  Title  VII  is  violated.  Distinctions 
hased  on  unique  gender  characteristics  become  paradigm  cases  of 
unlawful  discrimination.    "But  for-  what  is  uniquely  female  or 
uniquely  male,  the  person  would  be  getting  the  same  benefits  as 
those  of  the  opposite  sex.    What  is  true  under  the  language  of 
Title  VII  i -because  of  sex  and^on  the  basis  of  .ex),  we  have 
every  reason  to  believe  would  be  true  under  the  parallel  words 
of  the  ERA,  -on  account  off  sex.-    Strikingly,  congress  has 
found  it  necessary  to  write  into  the  law  where  -because  of 
and  -on  the  basis  of  sex  are  defined  a  specific  exception 
stating  that  these  definitions  do  not  require  an  employer  to 
pay  for  non-life  endangering  abortions.  31/    without  the 
statutory  exception,  elective  abortion  would  be  included.  The 
ERA  has  no  similar  exception.    Discrimination  focusing  on  a 
unique  feminine  characteristic  would  be  a  paradigm  case  of 
unconstitutional  discrimination. 

It  may  be  objected  that  the  Court  did  not  adopt  this 
approach  in  interpreting  the  Equal  Protection  clause  in  the 
canes  involving  a  state's  refusal  to  fund  elective  abortions  — 
Hah or  v.  Roe  in  1^77  and  Williams  v.  Zbaraz  in  1980;  and  that 
similarly  the  court  avoided  this  approach  in  interpreting  the 
equal  protection  component  of  the  Pi f th  Amendment  in  Harris  v. 
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McRae ,  the  federal  abortion  funding  case.    It  has  Indeed  been 
objected  that  the  Abortion  funding  Cases  show  that  the  Court 
still  approaches  abortion  funding  as  a  question  relating  to 
privacy  and  "aummar ily#  dismiosses  the  equal  protection 
irgument.    The  conclusion  has  been  drawn  that,  as  long  as  the 
privacy  rationale  for  Roe  v.  Wade  dominates  the  Court's 
approach,  the  ERA  will  have  an  insignificant  effect  on  abortion 
funding  or  abortion  rights  generally.  11/ 

These  objections  and  this  conclusion  result  «rom 
attempting  to  answer  the  question,  •What  is  the  effect  of  the 
ERA?-  and  then  assuming,  contrary  to  the  basis  of  the  question, 
mat  the  BRA  i«  not  in  effect.    Of- course,  as  long  as  there  is 
no  ERA,  abortion  supporters  and  the  Court  will  depend  on  the 
privacy  rationale.    But  let  it  be  enacted,  how  the  situation 
would  be  changed! 

Contrary  to  the  objections,  the  Court  in  fact  took  very 
seriously  the  equal  protection  arguments  the  pro-abortion 
advocates  were  able  to  muster  in  Maher ,  Williams,  and  HcRae . 
In  Maher  four  pages  are  devoted  by  the  Court  to  the  equal 
protection  claims?  in  Harris  (which  was  also  dispositive  of 
Williams)  five  pages,  11/    This  is  scarcely  summary 
consideration.    But  the  equal  protection  provisions  of  the 
Constitution  do  not  use  the  language  of  Title  VII  or  the  ERA. 
There  ie.ntf  language  in  them  referring  to  discrimination 
— "because  of  sex,"  "on  the  basis  of  sex,-  or  "on  account  of 
sex.#    The  Court  was  not  prepared  to  bring  its  new  Title  VII 
approach  to  bear  on  the  constitutional  provisions  on  equal 
protection,    consequently  what  the  Court  did  in  interpreting 
two  parts  of  the  Constitution  lacking  the  language  of  the  ERA 
has  little  if  any  precedential  value  for  interpeting  the  BRA 
itself.     If  che  Equal  Protection  Clause  were  adequate  for  the 
objectives  sought  by  the  proponents  of  the  ERA,  tnere  would  be 
no  need  of  the  ERA.    It  is  the  new  language  of  the  ERA  that  is 
crucial.    As  to  the  meaning  of  that  language  the  recent  Title 
VII  cases  are  clear  precedent. 
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In  tht  light  of  these  cases  ~  Log  Angeles  Water.  Arizona 
Governing  Committee.  Newport  Hews  Shipbuilding  —  we  do  have 
helpful  guidance  aa  to  how  the  present  Supreme  Court  would 
apply  the  ERA,  if  enacted,  to  legislation  related  to  abortion: 

1.      If  a  state  funded  medical  operations  but  did  not  fund 

abortions,  would  a  woman  seeking  an  abortion  be  denied  a 
right  to  medical  treatment  which,  but  for  her  sex,  she 
could  have?    By  the  simple  -b*t  for-  test,  the  Courts 
answer  would  be  a  clear  Yes. 

2.      if  a  statute  permited  a  doctor,  nurse,  or  hospital  to 
refuse  to  participate  in  an  abortion  on  the  ground  of 
religious  objection  to  the  procedure,  would  a  woman 
seeking  an  abortion  be  denied  a  right  to  medical  treatment 
that,  but  for  her  sex,  she  would  have.    By  the  same  Simple 
test,  the  Court's  answer  would  be  yea.    Reliance  by  the 
doctor,  nurse  or  hospital  on  the  exempting  statute  would 
constitute  state  action,  bringing  the  ERA  into  play.  The 
further  question  would  then  be  presented  whether  first 
Amendment  freedom  of  religious  exercise  would  prevail  over 
the  right  conferred  by  tne  new  constitutional  amendment  we 
have  hypothesized  aa  adopted,     it  seems 'probable  that  the. 
new  amendment  would  control,    on  this  point  the  1983  case 
of  Bob  Jones  University  v.  United  states  is  enlightening: 
here,  governmental  policy,  carrying  out  a  constitutional 
principle  of  nondiscrimination  on  account  of  race, 
outweighed  religious  liberty.  34/    It  is  ukeiy  tnat 
discrimination  #on  account  of  sex"  under  the  ERA  would  be 
treated  as  discrimination  on  account  of  race  is  now 
treated  under  the  Fourteenth  Amendment. 

.      rf  a  college  or  even  a  school  with  a  religious  commitment 
enforced  a  policy  denying  abortion  to  its  students  or 
disciplining  students  who  had  abortions  or  expelling 
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students  who  espoused,  promoted  and  Advocated  abortion,  it 
would  under  the  ERA  be  under  grave  danger  of  losing  its 
tax  exemption.    As  Bob  Jones  Onlverslty  made  clear ,  a 
charity  ceases  to  be  a  public  charity  if  it  adopts 
disciplinary  rules  "at  odds  with  the  common  community 
conscience"  as  that  conscience  is  construed  by  the  Supreme 
Court  interpreting  the  constitution.  35/   Under  the  ERA 
and  the  "but  for"  test,  any  singling  out  of  abortion  in 
disciplinary  measures  or  choice'  of  students  would  be 
contrary  to  public  policy.    As  religious  commitment  was 
subordinated  to  public  policy  in  Bob  Jones  University,  so 
it  could  be  subordinated  here  in  finding  the  committed 
schools  and  colleges  to  be  no  longer  tax  exempt  and  gifts 
to  them  no  longer  deductible  as  charitable  contributions. 
It. would  be  open  to  individual  taxpayers  to  challenge  the 
tax  exemption  of  discriminating  institutions  as  black 
taxpayers  successfully  challenged  an  exemption  for  certain 
discriminatory  schools  in  Mississippi.  36/    At  e  minimum 
the  committed  schools  and  colleges  would  face  prolonged 
and  dangerous  litigation;  at  a  maximum  they  would  be 
stripped  of  their  charitable  status. 

Could  che  state  still  require  notice  to  a  parent  of  their 
immature  daughter's  intention  to  have  an  abortion?  Could 
the  state  still  require  parental  or  judicial  consent  to 
the  abortion  of  a  minor?    Could  the  state  still  require  a 
second  physician  in  late  term  abortions?  11/    By  the 
simple  "but  for"  test,  a  notice  requirement,  a  "substitute 
consent"  requirement  and  a  second  physician  requirement 
would  all  be  equally  invalid,    if  a  woman  asked  for  an 
tbortion  at  any  time  during  pregnancv,  could  a  state 
constitutionally  deny  her  access  to  the  medical  treatment 
she  sought.    By  the  simple  "but  for"  test  she  would  be,  if 
denied,  denied  because  of  her  unique  physical  capacity  as 
a  woman  to  have  an  abortion.    The  law  preventing  such 
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abortion  would,  under  the  ERA,  bt  htld  constitutionally 
invalid  if  tht  *but  foe*  criterion  were  used,  with  the 
possible  exception  of  two  situations  set  out  in  (5). 

5.      If  a  statute  recognized  a  husband's  right  to  consent  to  an 
abortion,  it %ould,  under  the  ERA,  be  upheld.    To  (Jeny  a 
husband  the  right  to  participate  in  the  deicsion  to  kill  a 
child  he  has  participated  in  conceiving  would,  arguably, 
be  to  deny  him  a  right  on  account  of  his  sex.    The  court 
would  be  faced  with  a  choice  between  denying  a  woman  a 
right  to  medical  .treatment  on  account  of  her  sex  or  •  man 
a  right  to  participate  in  the  abortipn  decision  on  account 
of  his  sex.    Given  the  present  Court's  preferential 
treatment  of  the  abortion  right,  it  would  probable  decide 
in  favor  of  the  woman. 

Suppose ,  however,  a  statute  were  enacted  prohibiting 
abortion  as  a  means  of  sex  selection.    If  a  strong 
demonstration  was  made  of  what  is  widely  believed  to  be 
the  case       that  some  abortions  reflect  a  sex  preference 
in  favor  of  male  babies  and  against  girl  babies  ~  the 
Court  could  uphold  the  constitutionality  of  the  statute. 
The  court  would  have  to  choose  between  discrimination  V>n 
account  of  eex#  in  the  womb  and  discrimination  on  "account 
of  sex-  in  supplying  medical  treatment.    The  argument  that 
•but  for-  their  being  girls  the  girl  babies  would  not  be 
killed  should  have  a  strong  reception  under  the  bra. 

The  preceding  questions  have  dealt  with  the  impact  of  the 
ERA  on  the  assumption  that  Roe  v.  Wade  remained  the  law. 
Suppose  that  che  present  Supreme  Court  heeded  the  contentions 

i 

of  numerous  authorities  on  constitutional  law  that  the 
Court-invented  right  of  privacy  has  been  stretched  beyond 
reasonable  limits  in  invalidating  the  laws  regulating 
abortion,    suppose  that  the  Court  abandoned  the  privacy 
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rationale  of  Roe  v.  Wade.  Already  in  Akron  Justice  Powell  has 
declared  that  Justice  O'Connor's  dissenting  opinion  "rejects 
the  basic  premise  of  Roe  and  its  progeny."  38/    Already  the 
Harvard  Lav  Review  says  that,  in  Akron  itself,  the  Court 
"subtly  evades  women's  abortion  rights  even  as  ii  purports  to 
affirm  them."  39/    suppose  the  Court  recognized  its  error, 

i 

and,  as  it  has  on  numerous  past  occasions,  decided  to  correct 
its  interpretation  of  the  Constitution*    Would  its  path  be 
blocked  by  an  enacted  ERA?   Clearly,  yes,  by  the  "buc  for"  test. 

With  the  ERA  in  place,  and  "but  for"  the  criterion,  any 
statute  regulating  abortion,  with  the  two  possible  exceptions 
just  discussed,  would  be  unconstitutional.    When  a  woman  is 
denied  medical  treatment  of  her  reproductive  system  because  it 
is  a  reproductive  system,  the  discrimination  is  because  she  is 
a  woman  with  a  unique  physical  feature,  but  for  which  she  would 
be  treated,    in  Justice  Stevens*  words,  'Sex  is  precisely  what 
/it  fthe  discrimination]  is  based  on.  ££/    With  'but  for"  the 
test,  the  ERA  unless  overridden  by  another  express 
constitutional  amendment  would  lock  the  abortion  liberty  in^o 
the  Constitution. 

The  Dilemma  of  Proponents  of  trie  ERA 


The  proponents  of  the  ERA  in  formal  testimony  before  the 
Congress  have  been  remarkably  reticent  in  speaking  of  the 
relation  between  the  ERA  and  abortion.    The  famous 
Brown-Freedman  article,  which  was  so  informative  about  the  many 
criminal  laws  which  the  ERA  would  invalidate,  was  silent  about 
abortion.    Application  of  the  privacy  doctrine  to  abortion  had 
not  yet  been  attempted  by  the  Supreme  Court.    The  ERA  was 
either  applicable  or  it  was  not  applicable  to  the  criminal 
statutes  regulating  abortion.    Brown-Freedman  said  nothing. 
Was  the  silence  the  result  of  confusion  or  of  doubt  or  of 
prudence? 
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Senator  Bayh1*  Report  for  the  Judiciary  Committee  also 
said  nothing.    Roe  v.  Wade  was  still  undecided;  Senator  Bayh 
was  later  to  be  a  strong  defender  of  the  abortion  liberty.  Did 
Senator  Bayh  have  no  views,  one  way  of  the  other,  on  how  the 
ERA  would  affect  abortion  law? 

One  prominent  proponent  of  the  ERA,  Professor  Thomas  I. 
Emerson,  has  abandoned  th is\coyn ess  and  described  the 
ERA-abortion  connection  as  "put^e  red  herring."  £1/    But  he 
has  not  shown  why  either  by  his  oWn  test  or  by  that  of  the 
Court  interpreting  Title  VII  there  is\not  a  close  connection. 
The  contrary  opinion  that  the  ERA  would  decisively  affect 
abortion  law  has  been  authoritatively  statedly  the  chairman  of 
this  committee,  senator  Orrin  Hatch;  by  Senator\Sam  Ervin;  and 
by  Rex  E.  Lee,  the  present  Solicitor  General  of  thYunited 
States,  il/  red  herring  is  really  Roe  and  its  primary 

rationale  which  the  ERA  would  effectively  supersede  and 

With  so  much  legislative  history  anj)  such  clear  SupremeN 
Court  precedents  to  the  contrary,  it  is  (difficult  to  believe 
that  any  informed  proponents  of  the  GRA  can  now  maintain  that 
abortion  is  a  red  herring  when  the  effects^  of  the  ERA  are 
considered.     If  tt i  proponents  do  not  want\the  ERA  to  be 
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affected  by  the  abortion  controversy  they  have  an  easy  option: 

to  agree  to  an  amendment  of  the  ERA  specifying  explicitly  that 

\ 

nothing  in  the  ERA  confers  a  right  to  abortion  or  the  funding 
of  abortion.  They  appear  to  be  unwilling  to  agree  to  such  an 
amendment . 

The  dilemma  that  the  proponents  of  th^  ERA  face  is  this: 
%lf  they  acknowledge  that  tjrti  ERA  will  have  an  enormous  impact 
on  abortion  legislation,  abortion  litigation,  and  schools, 
colleges,  and  hospitals  opposed  tV  abortion,  they  will  lose 
crucial  votes  in  the  Congress  and  in\he  state  legislatures. 
They  will  be  in  effect \sponsor ing  an  amendment  rejected  by  the 
seventy  per  cent  of  the  country  that  rejects  abortion  on 
demand.  £3/    But  if  they  disclaim  any  effectN^f  the  ERA  on 
abortion  they  will  abandon  the  legislative  history  of  the 
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amendment  and  tht  Supreme  court's  interpretation  of  Title  VII. 
They  Mill  also  offend,  perhaps  mortally,  that  small, 
unrepresentative  but  militant  band  which  rejoices  that  ERA" 
means  Equal  Rights  for  Abortion. 
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Wriitkn  (Jukhtionh  Fmom  Senator  Thurmond  to  Prof.  John  T.  Noonan,  With 

HuMKJUENT  RR8PONBES 

Question  No.  1.  Professor,  it  has  been  stated  that  the  passage  of  the  Equal  Rights 
Amendment  necessarily  entails  the  question  of  who  is  going  to  have  control  over 
issues  baaed  upon  gender.  This  is  basically  a  question  of  Federalism  and  which  level 
of  government  is  going  to  have  control  over  the  practice  of  abortion.  I  voted  in  favor 
of  Senate  Joint  Resolution  3,  the  abortion  amendment,  in  order  to  have  authority 
over  this  matter  returned  to  the  States.  Is  it  not  the  case  that  a  vote  in  favor  of  the 
ERA  is  in  effect  a  vote  against  the  concept  of  a  true  Federal  relationship  between 
the  States  and  the  National  government  at  least  insofar  as  the  matter  of  abortion  is 
concerned? 

Answer.  A  vote  in  f3vor  of  the  ERA  is  a  vote  to  federalize  abortion,  because,  if 
enacted,  the  ERA  will  provide  a  basis  for  the  Supreme  Court  to  continue  and  to 
extend  its  control  over  abortion.  The  ERA  is  destructive  of  state  authority  in  this 
matter. 

Quention  No.  g.  In  your  study  of  the  proposed  ERA  you  concluded  that  ratification 
of  the  amendment  would  probably  lead  to  the  invalidation  of  State  statutes  provid- 
ing that  doctors  and  nurses  may  legally  object  to  the  performance  of  abortions— the 
so-called  conscience  clauses."  In  your  view,  is  there  any  way  that  the  Congress  can 
approve  the  ERA  and  at  the  same  time  insure  the  continuance  of  this  type  of  legis- 
lative right  to  object  to  participation  in  the  practice  of  abortion? 

Answer.  There  is  no  practical  way  in  which  Congress  could  continue  to  ensure  the 
continuance  of  ••conscience  clause"  legislation  on  abortion,  if  the  ERA  were  enacted. 
<  lauses  of  this  kind  would  constitute  "state  action."  As  the  ERA  equates  sex  with 
race,  state  action  discriminating  on  account  of  sex  would  be  unconstitutional.  It  is 
highly  probable  that  the  Supreme  Court  would  hold  discrimination  against  abortion 
to  be  discrimination  on  account  of  sex,  and  it  is  probable  that  the  Court  would  hold 
that  the  new  constitutional  right  outweighed  religious  liberty.  It  would  be  entirely 
in  the  judgment  of  the  Court  as  to  what  right  should  prevail.  Congress  could  do 
nothing. 

Quention  No.  3.  You  have  heard  it  stated  that  it  is  jnlikely  that  the  Supreme 
Court  would  switch  its  basis  for  the  right  to  an  abortion  from  the  right  to  privacy  to 
the  Equal  Righto  Amendment.  Would  you  not  agree  th>  t  if  the  Supreme  Court  had 
more  explicit  constitutional  language  upon  which  to  ground  the  abortion  right,  such 
a*  in  an  amendment,  that  it  is  very  likely  that  the  court  would  utiliz^that  wording 
rather  than  continue  to  rely  upon  such  a  translucent  right  as  the  court-created 
right  to  privacy? 

Answer.  If  the  ERA  were  in  place,  the  Court  would  have  a  basis  on  which  to  base 
the  abortion  right.  The  Court  a  reliance  on  the  Court-created  doctrine  of  privacy  has 
been  very  much  criticized.  It  is  very  likely  that  the  Court  would  rely  on  the  new 
amendment  rather  than  on  the  criticized  doctrine  it  now  uses. 

Quention  No.  4  In  a  few  States  having  state  Equal  Rights  Amendments,  challeng- 
es have  been  brought  to  restrictions  on  government  funding  of  abortion.  These  chal- 
lenges have  been  based  upon  these  individual  State  amendments.  Professor  Noonan, 
is  it  logical  to  look  at  these  instances  of  litigation  as  forming  a  "track  record"  that 
may  be  applicable  to  a  national  ERA? 

Answer.  It  is  clear  that  the  challenges  brought  to  government  restrictions  on  the 
funding  of  abortion  in  the  States  with  ERAs  in  place  are  a  good  indication  of  what 
would  happen  if  the  federal  ERA  was  enacted.  It  is  clear  that  the  pro-abortion 
groups  believe  that  the  ERA  will  provide  a  serious  basis  for  challenging  the  Hyde 
Amendment  and  state  restrictions  on  abortion.  It  is  plain  that  the  challenge  would 
be  upheld  by  the  Supreme  Court  with  the  ERA  in  place,  if  the  Court  follows  the 
precedents  it  has  already  set  in  such  Title  VII  cases  as  Newport  News  Shipbuilding. 

Question  No  .5.  How  valid  are  prognostications  of  what  the  Supreme  Court  will  do 
with  the  issues  of  a  right  to  abortion  and  abortion  funding  which  are  based  upon 
past  decisions  rendered  without  an  ERA?  Is  it  really  possible  to  accurately  predict 
how  the  Court  will  act  with  such  a  broad  amendment  as  a  part  of  the  Constitution? 

Answer.  Predictions  as  to  what  the  Court  will  do  based  on  past  decisions  where 
the  ERA  did  not  exist  are  unrealistic.  The  Court  obviously  interprets  the  Constitu- 
tion in  existence.  The  precedents  from  which  we  can  understand  what  the  Court 
will  do  with  the  ERA  are  the  Title  VII  sex  discrimination  cases  which  the  ERA  pro 
ponents  admit  are  good  precedents  for  understanding  the  ERA. 

Question  No  6.  With  the  ratification  of  the  ERA  it  is  a  virtual  certainty  that  sex 
would  become  a  suspect  classification  subject  to  strict  judicial  scrutiny.  Would  you 
not  agree  that  if  a  question  involving  the  Hyde  Amendment  were  presented  to  the 
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Court  for  decision  thai  it  would  invalidate  Huch  a  restriction  on  abortion  finding  on 
the  basii*  of  a  denial  of  equal  protection  of  the  laws?  _ 

Answer.  If  the  Court  follows  its  Title  VII  sex  discrimination  analyses  under  the 
ERA  it  would  invalidate  the  Hyde  Amendment  as  a  denial  of  a  woman  s  rights  on 
account  of  sex." 

Senator  Hatch.  Let  me  begin.  Tiese  are  difficult  questions  and  I 
hope  that  both  of  you  can  answer  them  as  directly  and  succinctly 
as  you  can.  I  will  start  with  you,  Ms.  Freedman,  and  then  I  will  ask 
Mr.  Noonan  to  comment.  Either  of  you  can  rebut  the  other.  One  of 
the  reasons  we  are  holding  these  hearings  is  to  get  the  best  possible 
legal  analysis  of  these  matters  from  all  perspectives. 

The  issue  of  the  ERA-abortion  relationship  has  been,  as  we  have 
seen  here  this  morning,  one  of  the  most  controversial  issues  in- 
volved in  the  ERA  debate. 

There  has  been  a  great  deal  of  contradictory  evidence  on  this 
matter  so  my  threshold  question  to  both  of  you  witnesses  concerns 
where  the  burden  ought  to  be  placed.  What  are  the  standards  that 
this  committee  ought  to  employ  in  determining  whether  or  not 
there  is  a  problem  here?  Where  does  a  responsible  legislative  body 
place  the  burden  of  proof  to  establish  and  clarify  what  the  equal 
rights  amendment  really  means?  ...  e 

Let  us  start  with  you,  Ms.  Freedman.  Who  has  the  burden  ot 
proof  on  this  issue  of  whether  or  not  the  ERA  is  going  to  result  in 
mandatory  Federal  funding  of  abortion  or  the  other  policies  that 
Mr.  Noonan  has  been  discussing  here  this  morning? 

Professor  Freedman.  Well,  it  is  odd  to  talk  about  burden  of  proof 
as  if  the  choice  were  outside  of  Congress.  The  Senate  and  the 
House  of  Representatives  control  the  meaning  

Senator  Hatch.  Let  us  talk  in  terms  of  speaking  to  Congress. 
Who  has  the  burden  of  proof?  .  . 

Professor  Freedman.  Let  me  explain.  The  legislative  history  of  a 
constitutional  amendment  is  the  firmest  guide  to  its  meaning.  The 
power  over  the  legislative  history  is  a  power  possessed  by  the 
Senate  and  the  Congress.  ,  . 

The  Congress  is  free  to  adopt  whatever  reports  and  whatever 
statements  it  wishes  to  adopt  to  give  meaning  to  those  words.  Now, 
obviously,  if  the  words  of  the  amendment  said  abortion  is  now  a 
constitutional  right,  regardless  of  any  decisions  heretofore  to  the 
contrary  or  whatever,  there  is  a  limit  to  how  far  Congress  could  go 
in  changing  that  meaning.  But  that  is  not  what  the  ERA  says. 

it  does  not  seem  to  me  there  is  any  question  of  burden  of  proof 
as  if  it  were  a  legal  argument  in  a  court  because  the  Congress 
plays  a  different  role  than  a  judiciary.  You  are  not  deciding  a  case 
with  a  plaintiff  and  a  defendant.  You  are  the  legislators. 

So  my  point  would  be  that  the  legislative  history  that  you  in  the 
Senate  and  the  Congress  craft— you  are  in  total  control  of  it  and  it 
is  not  a  question  of  anybody  outside  

Senator  Hatch.  Who  effectively  has  to  carry  the  burden  of  proof 
to  undecided  members  on  this  issue?  There  are  still  a  number  of 
them.  Do  you  not  believe  that  those  who  are  proponents  of  the 
amendment  have  the  burden  of  proof  to  show  what  it  means? 

Professor  Freedman.  Yes,  and  what  the  proponents  say  it  means 
will  be  the  most  powerful  legislative  history,  where  the  amendment 
is  adopted  In  other  words,  if  the  amendment  is  adopted,  it  is  what 


498 


491 

the  proponents  nay  it  means  and  what  the  majority  reports  or  any 
reports  supporting  the  adoption  of  the  amendment  in  either  House 
say.  And  if  they  are  clear  about  what  the  amendment  means,  that 
will  be  controlling. 

Senator  Hatch.  Even  though  it  may  be  in  contradiction  with  ex- 
isting legal  trends  that  Mr.  Noonan  has  been  talking  about? 

Professor  Freedman.  Well,  he  is  making  various  predictions 
about  what  the  Supreme  Court  will  do,  not  based  on  the  ERA's  leg- 
islative history. 

Senator  Hatch.  He  is  basing  it,  on  actual  case  law  that  exists, 
legal  decisions  that  exist.  I 

Professor  Freedman.  Right,  but  if  Congress  says  this  is  what  this 
amendment  means,  that,  as  a  matter  of  constitutional  law,  in  my 
understanding,  controls,  period.  If  Congress  says  we  do  not  agree 
that  this  conclusion  should  bfe  drawn  from  such  and  such  a  court 
case,  it  is  improper  for  a  court  \o  draw  such  a  conclusion. 

Senator  Hatch.  But  do  you\ agree  that  for  undecided  Senators 
the  proponents  must  bear  the  burden  of  proof  to  show  what  this 
means?  \ 

Senator  Metzenbaum.  Mr.  Chairman,  let  me  ask  you  a  question. 
Tell  me,  on  what  other  legislative  issue  that  we  have  had  before 
us— and  you  and  I  have  served  pn  the  Senate  the  same  number  of 
years— have  we  gone  to  the  question  of  who  has  the  burden  of 
proof.  I  have  never  heard  that  raised. 

Senator  Hatch.  Now,  Senator,  you  do  not  sit  on  the  Subcommit- 
tee on  the  Constitution,  but  in  seeking  to  amend  the  Constitution 
of  the  United  States  I  have  always  argued  that  the  proponents 
have  had  the  burden  of  proof. 

On  the  balanced  budget  amendment,  as  the  principal  proponent  I 
carried  the  burden  of  proof.  On  electoral  college  reform,  my  legisla- 
tive adversaries  carried  it. 

We  are  not  talking  about  a  simple  statute  that  you  wave  in  the 
wind.  We  are  talking  about  the  basic,  organic  law  of  this  land. 
When  you  talk  about  that,  it  seems  to  me  the  proponents  have  the 
strong  burden  of  proof. 

Senator  DeConcini.  But,  Mr.  Chairman,  I  do  not  think  we  are 
talking  about  burden  of  proof  in  a  court  case. 

Senator  Hatch.  Well,  it  is  not  a  matter  of  law;  I  agree  with  that. 

Senator  DeConcini.  Yes,  and  that  is  important.  The  Senator 
from  Ohio  has  a  point.  We  are  not  talking  about  a  burden  of  proof 
that  we  have  to  carry  in  a  court  of  law. 

Senator  Hatch.  Well,  in  that  sense,  this  is  not  a  court  of  law,  but 
every  time  we  start  asking  what  the  ERA  means,  we  get  a  lot  of 
futey  answers  from  proponents.  We  have  been  told  that  the  courts 
will  have  to  decide  the  tough  questions.  That  has  been  the  history 
of  these  hearings.  Mr.  Noonan,  could  you  comment  on  that? 

Professor  Noonan.  Yes,  Senator.  I  did  comment  in  my  written 
testimony  on  how  puzzled  I  was  at  that  original  Freedman-Emer- 
son  article  that  went  through  all  the  criminal  laws  of  the  United 
States,  some  I  never  even  heard  of,  with  meticulous  attention,  tell- 
ing us  which  ones  would  be  unconstitutional  and  quoting  laws 
again?*  some  forms  of  rape,  the  White  Slave  Traffic  Act,  et  cetera. 

I  was  just  amazed  at  the  laws  that  would  be  unconstitutional 
under  the  ERA,  but  here  was  abortion,  which  was  so  clearly  a 
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women's  right,  thut  was  never  mentioned.  I  could  not  help  thinking 
that  they  must  have  thought  about  it.  I  could  not  imagine  that 
those  astute  minds  were  unaware  that  a  lot  of  people  thought  abor- 
tion should  be  a  constitutional  right.  I  knew  it  wjis  not  at  the  time. 
Why  were  they  silent?^ 

Now,  I  have  not  heard  anything  this  morning  that  is  a  forthright 
repudiation  of  the  abortion  problem.  Professor  Freedman  is  in  an 
excellent  position  to  tell  you  that  this  has  nothing  to  do  with  abor- 
tion; it  is  not  meant  to  affect  abortion;  it  will  not  affect  abortion. 
She  could  tell  you  that  and  help  make  the  legislative  history.  She 
has  not  told  you.  She  has  just  told  you  what  the  Court  did  in  a  few 
other,  old  cases. 

Professor  Freedman.  Firsrt  of  all,  I  would  like  to  take  this  oppor- 
tunity to  say  something  about  that  Yale  article.  All  of  the  exam- 
ples that  you  just  mentioned,  Professor  Noonan,  having  to  do  with 
the  criminal  laws  have  to  do  with  facial  sex  classifications;  that  is, 
classifications  which  say— for  example,  in  the  rape  laws  it  says  in 
many  States  that  only  a  man  can  be  the  perpetrator  and  only  a 
woman  can  be  the  victim. 

It  is  a  facial  sex  classification.  It  does  not  say  something  about  a 
unique  physical  characteristic  on  the  face  of  the  law.  It  says  men 
are  the  only  people  who  can  commit  this  crime  and  women  are  the 
only  people  who  can  be  victims  of  this  crime. 

We  went  through  all  of  the  facial  sex  classifications  we  could 
think  of,  trying  not  to  be  repetitive  of  every  minor  variation,  and 
talked  about  how  it  would  be  practical  to  get  rid  of  facial  sex  classi- 
fications because  at  that  time  people  took  it  as  commonplace  that 
you  had  to  have  sex-based  classifications  in  the  law.  Now,  most 
people  do  not  think  that  anymore,  but  they  used  to  think  that. 

Now,  unique  physical  characteristics  classifications— those  which 
relate  to  pregnancy,  for  example— are  not  facial  sex  classifications. 
It  is  clear  in  the  legislative  history  throughout  the  whole  develop- 
ment that  they  are  different  from  facial  sex  classifications  and 
there  is  a  different  standard.  . 

So,  when  we  talked  ajbout  facial  sex  classifications,  we  tried  to 
talk  relatively  exhaustively.  We  saw  the  unique  physical  character- 
istics doctrine  as  a  subsidiary  principle  and  it  has  a  different  stand- 
ard of  review. 

Senator  Hatch.  But  you  went  far  beyond  facial  classifications. 
You  brought  in  the  issue,  for  example,  of  whether  testing  in  the 
military  would  exclude  more  women  than  men.  How  does  that  in- 
volve a  facial  classification? 

Professor  Frekdman.  I  did  not  say  we  did  not  talk  about  it,  Sena- 
tor. I  did  not  say  we  did  not  talk  about  it. 

Senator  Hatch.  OK. 

Professor  Freedman.  I  am  saying  the  primary  emphasis— and  we 
were  most  exhaustive  about  facial  sex  classifications  and  we  were 
quite  clear,  and  are  still  clenr,  that  there  is  a  different  standard  for 
facikl  sex  classifications  than  tor  either  neutral  rules  with  a  dispar- 
ate Impact  or  for  unique  physical  characteristics  classifications. 

Wfc  do  not  say  classifications  based  on  unique  physical  character- 
istics are  the  same  as  facial  sex  classifications.  We  do  not  adopt, 
and  the  legislative  history  has  never  adopted,  the  "but  for"  test 
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that  Professor  Noonan  speaks  about.  Unique  physical  characteris- 
tics classifications  are  different. 

Senator  Hatch.  Do  you  agree  that  the  Supreme  Court  has  adopt- 
ed that  test? 

Professor  Freedman.  No,  I  do  not. 

Professor  Noonan.  In  title  VII? 
-  Professor  Freedman.  No,  I  do  not. 

Professor  Noonan.  Have  you  read,  the  case? 

Professor  Freedman.  Yes,  I  have,  and  I  would  be  delighted  to  dis- 
cuss the  Newport  News  case  because  I  think  you  have  misse*4  a  key 
step.  In  the  Newport  News  case,  the  Court  says  there  is  a  two-step 
analysis.  The  first  step  is  an  adoption  of  the  dissenters'  position  in 
Gilbert. 


They  say  Congress,  by  adopting  the  Pregnancy  Discrimination 


say  "but  for"  the  man  s  sex,  he  would  not  be  married  to  a  woman 
and  she  would  not  suffer  that  exclusion. 

They  do  not  say  that  the  test  for  unique  physical  characteristics 
themselves  is  a  ''but  for"  test.  So  they  themselves  maintain  a  dis- 
tinction which  you  have  combined  into  one. 

It  is  one  thing  to  say  unique  physical  characteristics  are  subject 
to  strict  scrutiny,  which  is  what  was  said  in  Geduldig  by  the  dis- 
senters and  in  Gilbert,  and  which  Congress  adopted.  It  is  another 
thing  to  say  a  "but  for"  test,  Which  is  the  test  that  applies  to  facial 
sex  classifications.  The  Court  maintained  the  distinction  between 
the  two  in  Newport  News.  That  distinction  is  part  of  the  legislative 
history  of  the  ERA.  > 

We  know  what  strict  scrutiny,  as  applied  to  abortion,  means  be- 
cause that  is  what  the  Supreme  Court  does  in  the  cases  following. 
Roe.  So  it  is  incorrect  to  try  to  mix  the  two  parts  together.  I  am  not 
suggesting  you  do  this  in  a  bad-intentioned  way,  but  reading  that 
opinion,  they  say  it  is  two  steps  and  the  first  step  is  Gilbert  and 
Geduldig  and  the  second  step  is  a  "but  for"  test  applied  to  the 
male  sex.  So  you  are  drawing  a  false  analogy  there,  in  my  opinion. 

Senator  Hatch.  Professor  Noonan? 

Professor  Noonan.  I  do  not  think  there  is  any  analogy  to  be 
drawn.  I  will  be  glad  to  read  the  language  of  the  majority,  which 
gives  as  a  hypothetical:  "Suppose  a  private  employer  were  to  pro- 
vide complete  health  insurance  coverage  for  the  dependants  of  its 
female  employees  and  no  coverage  at  all  for  the  dependants  of  its 
male  employees.  It  would  violate  title  VII.  Such  a  practice  would 
not  pass  the  simple  test  of  title  VII  discrimination  that  we  enunci- 
ated in  Iajs  Angeles  Department  of  Water  v.  Manhart,  for  it  would 
treat  a  male  employee  with  dependants  in  a  manner  which,  but  for 
that  person's  sex,  would  be  different." 

That  i»  the  test  under  title  VII,  and  I  really,  Professor  Freedman, 
would  have  to  say  in  all  honesty  that  you  seem  to  be  stuck  with 
those  earlier  opinions  of  the  1970's.  You  do  not  realize  you  have 
won;  the  majority  agrees  with  you.  You  have  got  a  test  that  is  even 
stronger  than  perhaps  you  would  like,  but  it  is  in  place  there  under 
title  VII. 
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Professor  Freshman.  Professor  Noonan,  the  language  you  just 
read  refers  to  discrimination  against  the  male  employee,  but  for  his 
sex.  That  is  the  second  step.  The}  are  saying  that  the  case  involves 
a  facial  sex  classification  discriminating  against  male  employees. 

Manhart  is  a  facial  sex  classification  case;  Newport  News,  in  the 
second  step,  is  a  facial  classification.  That  is  different  from  the 
unique  physical  characteristics  test  which  calls  for  strict  scrutiny. 

Professor  Noonan.  Well,  Mr.  Chairman,  maybe  I  should  just 
state  the  essential  facts  of  Newport  News.  The  company,  obedient 
to  the  Pregnancy  Discrimination  Act  amendment,  gave  its  female 
employees  coverage  for  their  pregnancies  as  part  of  its  comprehen- 
sive medical  plan. 

They  made  one  exception,  and  that  exception  was  for  the  wives 
of  their  male  employees.  So  the  EEOC  came  into  court  saying,  look, 
this  is  sex  discrimination;  you  are  covering  all  medical  oper- 
ations  

Senator  Hatch.  Are  you  saying  that  whether  it  applies  to  the 
male  or  the  female,  it  is  sex  discrimination? 
Professor  Noonan.  That  is  right. 

Senator  Hatch.,  How  can  you  have  it  one  way  or  the  other  if 
ERA  passes? 

Professor  Noonan.  It  happened  to  involve  men  and  it  was  not 
facial.'  It  was  because  the  wives  of  the  men  were  not  getting  cover- 
age; the  nonemployee  wives  were  not  covered. 

You  know,  Mr.  Chairman,  you  may  have  seen  that  the  dissent  in 
this  case  quoted  an  exchange  that  you  had  with  Senator  Williams 
when  the  t>ill  was  going  through.  You  asked  Senator  Williams,  is 
this  covering  

Senator  Hatch.  Talk  about  judicial  regard  for  legislative  history. 

Professor  Noonan  [continuing].  Is  this  covering  the  wives  of  em- 
ployees? He  said  no.  The  Court  said,  "Congress  has  repudiated  our 
reasoning,  so  now  we  will  take  the  reasoning  of  the  dissenters  and 
we  will  go  a  little  bit  further/'  a  little  further  than  Professor 
Freedman  really  likes,  and  have  this  very  simple  test. 

"But  for"  is  an  awfully  simple  and  powerful  test.  I  have  suggest- 
ed in  my  written  testimony  that  it  has  a  great  history  in  the  field 
of  torts,  in  the  "but  for"  causation  field.  And  it  would  seem  to  be 
an  enormously  powerful  test;  you  can  cast  so  many  things,  as  but 
for  this,  would  the  accident  have  happened?  No,  it  would  not; 
therefore,  there  is  causation. 

It  it  an  extraordinary  test  to  move  into  the  title  VII  sex  discrimi- 
nation area,  but  there  it  is  and  we  have  got  to  face  it. 

Professor  Freedman.  Professor  Noonan,  there  is  another  problem 
I  have  with  your  big  emphasis  on  Newport  News.  As  I  have  said,  I 
do  not  agree  with  your  interpretation  of  the  case  and  1  just  urge 
the  Senators  to  read  it  and  see  which  of  us  is  correct.  I  do  not 
think  we  can  settle  it  here. 

Senator  Hatch.  Let  us  do  that. 

Professor  Freedman.  I  want  to  respond  to  something  else  about 
relevant  precedents. 

Senator  Hatch.  Let  me  make  one  comment  while  it  is  on  my 
mind.  You  can  say  that  four  Justices  have  agreed  with  exactly 
what  he  has  said  the  ERA  would  do. 

Professor  Freedman.  You  are  saying  in  Newport  News,  Senator? 
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Senator  Match.  Yes. 

Professor  Frekdman.  You  can  only  say  they  have  agreed  with  it 
if  he  is  correct  about  what  the  Newport  News  majority  says. 
Senator  Hatch.  I  see. 

Professor  Freedman.  But  I  want  to  point  out  that  Professor 
Noonan  is  putting  all  this  emphasis  on  a  title  VII  case  and  he  is 
not  placing  emphasis  on  Harris  v.  MvRae  in  this  instance. 

Senator  Hatch.  I  hope  to  discuss  that  shortly. 
,  Professor  Freedman.  Well,  I  just  want  to  make  the  point  right 
here  in  this  connection  because,  supposing  it  were  true  that  the 
cov/ta— I  think  Congress  adopted  the  Geduldig  dissent;  and  that  is 
what  the  Court  says  in  the  majority  in  Newport  News.  They  adopt- 
ed the  Geduldig  dissent. 

The  Geduldig  dissent  is  a  strict  scrutiny  standard.  It  does  not  say 
it  is  a  facial  sex  classification.  It  does  not  say  classification  based 
on  unique  physicial  characteristics  are  absolutely  prohibited.  It 
says  they  have  to  be  justified. 

Hut  if  Congress  were  to  adopt  the  "but  for"  test  under  title  VII 
and  if  this  Congress,  in  its  interpretation  of  ERA,  said,  "We  do  not 
mean  a  #but  for'  test  for  pregnancy;  we  mean  strict  scrutiny,"  that 
would  control. 

Senator  Hatch.  I  am  going  to  get  into  the  strict  scrutiny  issue 
because  I  think  either  way,  it  may  back  what  Mr.  Noonan  is 
saying. 

Senator  Metzenbaum  tells  me  he  has  to  go  to  another  committee 
hearing  and  he  has  a  few  qirations,  so  I  want  to  defer  to  him. 

Senator  DeConcini,  do  youhave  questions  here  today,  too? 

Senator  DeConcini.  I  do.  I  do  not  know  the  time  schedule  of  the 
Senator  from  Ohio.  I  guess  we  all  are  under  time  constraints. 

Senator  Hatch.  Well,  why  do  I  not  turn  to  the  Senator  from 
Ohio  and  then  I  will  be  happy  to  try  and  accommodate  you. 

Senator  DeConcini.  I  have  some  specific  questions. 

Senator  Hatch.  I  have  a  great  many  questions. 

Senator  Metzenbaum.  I  want  to  ask  two  or  three  questions. 

Senator  DeConcini.  Well,  why  do  vou  not  go  ahead?  I  will  ask 
my  questions  after  the  Senator  from  Ohio. 

Senator  Metzenbaum.  Professor  Noonan,  you  have  made  the  ar- 
guments as  to  the  ii  ipact  that  the  passage  of  ERA  would  have  on 
five  separate  areas.  Now,  16  States  nave  equal  rights  provisions  in 
their  constitutions.  Can  you  tell  me  of  any  court  decision  which 
would  support  any  of  the  observations  that  you  have  made  with  re-  ♦ 
spe«;t  to  the  impact  that  the  passage  of  ERA  would  have? 

Professor  Noonan.  Obviously,  Senator  Metzenbaum,  the  State 
courts  do  not  have  on  their  books  a  doctrine  like  the  Bob  Jones  doc- 
trine. They  do  not  have  on  their  books  a  doctrine  like  Newport 
News. 

The  State  courts  are  perfectly  free  to  shape  their  own  State  con- 
stitutional decisions,  but  I  do  know  that  in  four  States  of  the 
Union,  the  American  Civil  Liberties  Union  has  urged  that  the 
State*  be  mandated  to  fund  abortions  on  the  basis  of  the  State 
equal  rights  protection.  That  is  their  position  and  it  has  not  been 
rejected  by  any  court. 

Senator  Metzenbaum.  But  no  court  has  supported  any  of  the  five 
observations  that  you  have  made? 
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Professor  Noonan.  It  is  a  different  ball  gari&  in  each  State. 

Senator  Metzenbaum.  Well,  as  a  matter  of  fact,  the  question  of 
tax  exemption  for  a  school  would  not  be  a  different  ball  game.  The 
question  of  the  State's  obligation  to  fund  would  not  be  a  different 
ball  game.  The  question  of  the  conscience  clause  exemptions  would 
not  necessarily  be  a  different  ball  game. 

I  guess  I  just  have  to  say  you  say  it  is  a  different  ball  game,  but 
again   . 

Professor  Noonan.  It  is  a  different  ball  game  because  you  have 
got  a  different  team;  you  have  got  judges  of  the  State  courts.  I  do 
not  want  to  leave  with  you,  Senator,  the  impression  that  I  neces- 
sarily agree  with  the  reasoning  of  a  majority  of  the  Supreme  Court 
in  Newport  News  or  in  Bob  Jones.  But  I  am  saying  they  are  our 
judges  in  the  Federal  system  and  they  are  the  ones  we  look  to. 

The  State  courts  have  got  a  different  system  of  jurisprudence, 
and  so  it  is  pretty  irrelevant  as  to  what  they  have  decided  when 
they  do  not  have  those  precedents. 

Senator  Metzenbaum.  But  the  State  courts  are  guided,  and  you 
say  it  is  irrelevant  as  to  what  the  Supreme  Court  has  said  to  date 
as  pertains  to  State  court  decisions.  That  is,  to  me,  quite  an  odd 
statement  for  a  professor  of  law  to  be  making.  I  am  sure  you  did 
not  mean  that. 

Professor  Noonan.  Well,  I  would  give  them  a  little  time.  I  say  it 
is  certainly  irrelevant  when  they  have  not  had  those  cases  to 
digest.  They  are  obviously  new  enough  for  some  people  here  not  to 
have  digested  them,  and  it  is  really  going  to  take  a  while. 

It  is  one  of  the  famous  cases  of  trickle  down  to  have  the  Supreme 
Court  decisions  trickle  down  to  the  State  judiciary,  but  wait  and 
see 

Senator  Hatch.  I  think  that  there  are  only  six  or  seven  States 
that  have  identical  language  to  the  ERA  and  all  have  been  enacted 
relatively  recently,  so  your  point  is  well  taken. 

Senator  Metzenbaum.  Well,  I  understand  that  it  may  not  be  the 
identical  language. 

Senator  Hatch.  Most  of  them  have  quite  a  different  language. 

That  is,  of  course,  the  issue  here — language. 

Senator  Metzenbaum.  Alaska,  Colorado,  Connecticut,  Hawaii,  Il- 
linois, Maryland,  Massachusetts,  Montana,  New  Hampshire,  New 
Mexico,  Pennsylvania,  Texas,  Utah,  Virginia,  Washington,  and  Wy- 
oming all  have  equal  rights  

Senator  Hatch.  Only  a  relatively  small  number  have  identical 
language;  already  there  have  been  four  major  challenges  in  these 
States  on  this  precise  issue. 

Professor  Noonan.  Yes. 

Senator  Metzenbaum.  But  when  you  come  before  a  Senate  com- 
mittee and  say  that  these  five  results  will  occur,  and  say  it 
flatly  

Senator  Hatch.  If  you  read  his  statement,  he  does  riot  quite  say 
that,  but  he  does  say  they  are  likely  to  occur.  I  would  suggest  you 
read  the  statement. 

Profrsscr  Noonan.  I  quite  agree,  Senator,  that  anybody  who  pre- 
dicts with  absolute  assurance  what  the  Supreme  Court  of  the 
United  States  is  going  to  do  is  likely  to  be  surprised.  I  deal  with 
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probabilities  and  precedents  and  I  think  it  is  on  the  basis  of  prob- 
abilities and  precedents  that  these  things  will  happen. 

Senator  Metzenbaum.  Professor  Freedman,  you  heard  Professor 
Noonan  s  conclusions,  which  I  can  call  his  five  conclusions  as  to  the 
results  of  passage  of  ERA.  Would  you  like  to  take  a  few  minutes, 
because  this  is  the  last  question  I  will  ask,  as  to  what  your  observa- 
tions are  with  respect  to  his  conclusions? 

One,  it  would  mandate  funding  of  abortions  by  States  and  the 
Federal  Government.  Two,  it  would  sweep  away  all  present  restric- 
tions on  abortions.  Three,  it  would  end  conscience  clause  exemp- 
tions for  doctors,  nurses,  and  hospitals.  Four,  it  would  threaten  the 
tax  exemption  of  schools  that  do  not  support  the  concept  of  abor- 
tion, or  their  teachings  are  against  abortion.  Five,  it  would  provide 
a  new  basis  in  the  Constitution  for  abortion  rights. 

Now,  you  can  address  yourself  to  any  or  all  of  them,  but  it  seems 
to  me  that  you  ought  to  be  given  an  opportunity  to  give  us  the  ben- 
efit of  your  thinking  on  the  subject. 

Professor  Freedman.  Yes.  I  disagree  with  Professor  Noonan  on 
all  five.  On  the  first  point  about  public  funding,  my  position,  I 
think,  is  made  pretty  clear  in  my  testimony,  which  is  that  we  al- 
ready know  what  the  Supreme  Court  will  do  when  applying  strict 
scrutiny.  They  applied  strict  scrutiny  in  Harris.  They  concluded 
that  public  funding  did  not  fall  under  strict  scrutiny,  and  I  do  not 
think  the  strict  scrutiny  mandated  under  the  ERA  would  lead  to 
any  different  result  and  I  do  not  think  they  would  switch  to  a  new 
form  of  analysis. 

On  the  restraints  on  abortion,  it  is  the  same  position.  I  think  pri- 
vacy analysis  will  control.  The  ERA  would  mandate  nothing  more 
than  strict  scrutiny.  We  already  have  strict  scrutiny  and  it  will  be 
the  same  results  as  now,  plus  I  do  not  think  the  Court  will  switch 
to  a  new  form  of  analysis. 

On  conscience  clauses,  there  is  some  amplification.  I  do  think  pri- 
vacy will  continue  to  be  the  way  they  decide  it,  but  I  also  think 
there  are  issues  of  the  power  of  Congress  in  relationship  to  protect- 
ing conscientious  objection  under  the  freedom-of-exercise  clause  of 
the  first  amendment. 

I  think  there  would  be  serious  problems,  at  least  with  some  kinds 
of  requirements  that  an  individual  participate  in  abortions  who 
Was  ^°"scientious,y  opposed.  That  would  be  similar  to  requiring 
somebody  to  go  to  war  who  was  conscientiously  opposed.  And  I  do 
not  think  that  there  is  any  doubt  that  the  Supreme  Court  would 
respect  that  as  based  on  an  independent  constitutional  provision. 

I  think  privacy  analysis  would  still  control,  but  even  if  I  was 
completely  wrong  and  the  ERA  became  the  sole  form  of  analysis,  I 
think  it  would  have  to  be  construed  in  a  manner  consistent  with 
the  first  amendment  free-exercise  clause. 

The  tax  exemption  one— I  am  really  glad  to  be  able  to  address 
that  because  I  think  it  is  based  on  a  serious  misreading  of  the  Bob 
Jones  opinion  and  a  serious  confusion  between  State  action  doc- 
trine and  tax  exemption  policy. 

The  Court  in  Bob  Jones  was  interpreting  the  Internal  Revenue 
Code  and  asking  whether  it  was  consistent  with  Congress'  intent 
about  the  Internal  Revenue  Code  that  the  executive  branch  had 
withheld  a  tax  exemption  from  Bob  Jones.  So  the  way  that  the  Con- 
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stitution  got  into  it  was  as  a  guide  to  the  meaning  of  Congress  in 
adopting  a  statute. 

The  Court  said  quite  clearly  that  the  Constitution  did  not  require 
the  result  in  Bob  Jones.  The  result  was  because  of  ite  interpreta- 
tion of  what  Congress  intended  to  do  about  tax  exemption. 

Bob  Jones  does  not  say  the  14th  amendment  requires  the  tax  ex- 
emptions to  be  cut  off.  Therefore,  if  Congress  wished  to  cut  off  tax 
exemptions,  as  Professor  Noonan  suggests  in  these  cases,  I  think 
Congress  would  have  the  power  now  to  do  that  because  Congress 
has  great  control  over  tax  exemption  policy,  although  there  might 
be  first  amendment  problems  even  there. 

But  we  are  talking  about,  if  Congress  did  not  want  tax  exemp- 
tions to  be  removed,  if  Congress  wanted  the  tax  exemptions  of  pri^ 
vate  schools  to  stand,  would  the  court  say  no;  you  must  withhold  \ 
tax  exemptions?  Does  the  Constitution,  apart  from  Congress,  re- 
quire that?  That  is  not  what  Bob  Jones  says. 

State  action  is  the  doctrine  of  the  independent  effect  of  the  Con- 
stitution on  private  institutions.  Without  any  congressional  action, 
what  does  the  Constitution  by  its  own  force  do? 

TheCourt  has,  in  recent  years,  cut  that  back  to  the  point  where 
the  Government  must  not  only  have  funded  and  be  totally  involved 
with  the  private  action  that  is  challenged,  it  must  have  ordered  the 
discrimination  that  is  complained  of  before  the  constitutional  pro- 
tections apply.  .... 

So  it  is  very  important  tojnake  a  distinction  between  tax  exemp- 
tion policy,  which  Bob  Jones  says  is  in  the  control  of  Congress,  and 
therefore  in  that  case  they  interpret  congressional  intent,  and 
State  action  doctrine  which  only  applies  to  private  institutions 
which  are  funded  completely  by  the  Federal  Government  or  the 
State  government  and  have  been  ordered  to  carry  out  the  practice 
in  question  by  the  Government. 

In  fact,  Professor  Noonan  recognizes  that  when  he  says  the  only 
recourse  that  these  poor  institutions  would  have  is  to  Congress. 
That  is  right.  Congress  has  the  power  to  decide  tax  exemption 
policy,  and  in  this  instance  when  IRS  had  acted  to  interpret  the 
tax  exemption  laws  a  certain  way,  Congress  had  gone  along  with  it 
for  many  years  and  the  inaction  in  the  face  of  Executive  action  was 
given  some  consequence. 

But  if  Congress  is  going  to  reach  such  a  strange  result  as  Profes- 
sor Noonan  hypothesizes,  I  for  one  just  cannot  imagine  the  scenar- 
io he  talks  about,  and  Bob  Jones  certainly  does  not  compel  it. 

The  last  one  is  that  the  ERA  would  provide  an  independent  basis 
for  rights  if  for  some  reason  the  Supreme  Court  changed  its  mind 
about  Roe.  I  disagree  with  that,  also.  The  reason  I  disagree  with  it 
is  because  the  scenario  he  is  hypothesizing  is  one  in  which  the  Su- 
preme Court  Justices  have  changed  their  minds  about  the  proper 
role  of  the  community  in  relationship  to  a  woman  s  decision  about 

abRight1  now,  a  majority  of  the  Supreme  Court  believes  that  it  is 
within  the  woman's  right  to  privacy  and  the  community,  through 
the  Government,  should  not  attempt  to  restrict  her  decision. 

If  the  Court  were  to  change  its  mind  about  that  principle,  it  bog- 
gles the  mind  to  think  that  having  changed  their  minds,  they 
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would  turn  around  und  «ngraft  onto  the  ERA  the  same  result  they 
had  iust  rejected. 

Why  would  the  Justice,  go  to  the  trouble  of  backing  away  from 
{J»e  privacy  analysis  in  order  to  turn  around  and  adopt  it  under  the 

EKA: 

The  whole  picture  that  Professor  Noonan  paints  is  a  picture  of 
the  Court  on  its  own  figuring  out  what  to  do,  apart  from  the  intent 
of  Congress  and  the  American  people;  that  the  Court  is  the  arbiter 
of  the  Constitution. 

Then  he  treats  the  ERA  as  if,  when  Congress  and  the  people  are 
clear  that  the  2RA  should  not  do  this,  the  Court  is  going  to  be  com- 
pelled to  do  something  the  Court  does  not  want  to  do.  I  mean,  if 
the  Court  wants  to  use  the  constitutional  right  of  privacy  to  reach 
abortion  funding  or  anything  else,  they  will  do  it.  If  they  do  not 
want  to,  they  will  not  do  it. 

The  idea  that  somehow  they  are  going  to  step  back  in  privacy 
and  that  the  ERA  is  going  to  force  them  to  go  forward— those  are 
two  inconsistent  views  of  the  operation  of  the  Supreme  Court.  In 
my  opinion,  if  the  Supreme  Court  is  going  to  change  its  mind,  it  is 
going  to  change  its  view  of  privacy  and  it  is  hardly  goinr  to  turn 
around  and  then  rereverse  itself  under  the  ERA.  It  is  riU«  to  „hink 
that  they  would  do  that. 

There  are  two  ways  that  we  would  get  rid  of  the  right  to  privacy. 
One  way  is  the  Court  changes  its  mind,  and  then  you  have  to 
assume  they  change  their  mind  in  one  context  and  then  in  the 
ERA  context,  they  turn  around  and  reinvent  that  same  wheel.  I  do 
not  see  why  the  Court  would  do  that. 

Or  there  is  n  constitutional  amendment,  the  human  life  amend- 
ment or  some  other  n  mend  men  t,  which  reverses  Roe  v.  Wade.  In 
that  event,  if  there  wtve  two  constitutional  amendments,  one  about 
human  life  and  one  about  the  ERA,  they  would  have  to  be  con- 
strued consistent  with  each  other,  and  again  the  Court  would  not 
have  the  power  under  the  ERA  to  reinvent  it  because  their  decision 
would  have  to  be  consistent  with  both  clauses.  So  I  strongly  dis- 
agree with  that  last  conclusion. 

Senator  Metzenbaum.  Thank  you,  Professor. 

Now,  for  my  very  last  question,  Mr.  Chairman,  can  you  give  me 
some  assurance  as  to  when  the  full  committee  will  have  an  oppor- 
tunity to  vote  on  this  constitutional  amendment?  We  know  the  pro- 
jection for  this  year's  legislative  calendar.  We  have  had  four  hear- 
ings; I  understand  there  is  another  one  scheduled  for  February. 

When  will  the  full  committee  have  an  opportunity  to  vote  on  the 
ERA  amendment? 

Senator  Hatch.  I  have  made  it  clear  that  we  will  wait  until  the 
House  acts  on  this,  but  I  really  cannot  say  when  we  will  vote  on 
the  ERA.  We  are  holding  thorough  hearings,  and  I  think  we  are 
holding*  them  expeditiously. 

Senator  Metzenbaum.  Why  should  the  Senate  wait  for  the 
House?  ' 

Senator  Hatch.  The  House  is  going  to  act  first  on  this.  When 
they  act,  then  we  will  be  happy  to  act,  too,  so  nobody  has  any  illu- 
sions about  this. 

Senator  Metzenbaum.  Well,  let  me  say  to  the  chairman  that  I 
believe  that  we  are  coequal  with  the  other  House. 


500 

Senator  Hatch.  That  in  true. 

Senator  Metzenbaum.  We  have  coequal  responsibilities,  and 
when  i  have  concluded  that  we  have  dragged  our  feet  long 
enough— and  I  feel  we  are  dragging  our  feet— I  will  offer  a  motion 
in  the  full  committee.  And  I  do  not  want  to  take  the  chairman  by 
surprise  because  I  want  to  cooperate  with  him,  as  he  does  with  me. 

But  1  do  want  you  to  know  that  I  think  that  this  Senator  and 
other  Senators  would  like  to  vote  on  the  ERA  constitutional 
amendment 

Senator  Hatch.  The  Senator  has  the  right  to  do  that  and,  of 
course,  I  would  uphold  his  right.  But  I  certainly  hope  the  Senator 
will  not  do  that  until  we  have  had  full  and  extensive  hearings.  If 
we  were  not  proceeding  with  hearings,  that  would  be  another 
matter,  Our  next  hearing  is  set  for  next  month  and  it  takes  about 
a  month  between  hearings  to  set  them  up. 

This  is  not  easy  to  do.  As  a  matter  of  fact,  we  sometimes  have 
not  known  who  the  proponents'  witnesses  were  going  to  be  until 
the  last  day.  So  all  I  can  say  is  1  am  doing  the  nest  1  can  and  I 
think  anybody  who  Observes  these  hearings  and  reads  the  tran- 
scripts has  to  admit  these  have  been  important  hearings  and  they 
have  been  fair.  Both  sides  have  had  equal  time  and  have  been 
treated  fairly,  I  believe. 

If  the  Senator  wants  to  jump  the  gun  and  circumvent  that  proc- 
ess, that  is  his  privilege  to  try,  but  I  will  certainly  fijjht  him  on 
that  if  that  is  the  case.  I  think  it  would  be  unfortunate. 

I  think  this  hearing  today  is  very  important,  Both  witnesses  are 
excellent;  both  of  them  are  well  prepared-  I  think  it  points  out 
again  th*  wide  disparity  of  belief  with  regard  to  what  the  equal 
rights  amendment  really  means. 

I  might  add  that  some  of  us  still  do  not  understand  what  it 
means   . 

Senator  Metzenbaum.  Do  not  feel  bad  about  that,  Mr.  Chairman. 
We  vote  on  things  everyday  out  there  on  the  floor  of  the  Senate 
and  we  do  not  know  what  they  mean.  [Laughter.] 

Senator  Hatch.  One  of  the  reasons  the  country  is  in  such  a  mess 
is  because  we  are  constantly  voting  on  things  we  do  not  under- 
stand, do  not  care  to  understand,  do  not  take  the  time  to  under- 
stand, and  will  not  hold  the  hearings  in  order  to  understand. 

That  is  what  we  are  trying  to  avoid  in  thin  matter;  we  will  pro- 
ceed with  drapa&h,  but  we  are  going  to  do  so  on  a  responsible  basis. 

Senator  Jmetzenbaum.  I  thank  the  chairman. 

Senator  Hatch.  Senator  DeConcini,  I  want  to  extend  the  time  to 
you. 

Senator  DeConcini.  Mr.  Chairman,  thank  you. 

Senator ^Jatgh.  I  have  only  asked  one  question,  but  I  will  try 
and  defer  my'questions. 

Senator  DeConcini.  I  thank  the  chairman,  I  want  to  say  the 
chairman  has  been  fair  in  having  extensive  hearings,  and  I  thank 
him  for  doing  that. 

Senator  Hatch.  Thank  you.  Senator,  could  I  raise  one  point? 

Senator  DeConcini.  I  yield. 

Senator  Hatch.  Mm.  Freedman,  you  were  talking  about  the  cur- 
rent law  in  State  action  and  how  you  expect  that  to  continue,  but 
in  the  Yale  Law  Journal  you  state  with  great  certainty:  "The  cur 
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rent  state  of  the  law  on  State  action  in  the  field  of  education  will 
be  subject  to  further  development  as  the  goals  of  the  ERA  are 
pressed  upon  the  courts." 

You  did  not  seem  nearly  as  confident  that  the  law  on  State 
action  was  going  to  remain  the  same  if  the  equal  rights  amend- 
ment were  passed,  or  at  least  you  did  not  back  in  1971. 

Professor  Freedman.  There  has  been  a  substantial  change  in 
State  action  doctrine.  In  fact,  when  I  was  in  law  school  my  first 
law  school  paper  was  a  paper  on  State  action  and  I  said  it  was  a 
conceptual  disaster  area  and  the  Court  did  not  know  where  it  was 
going,  and  there  were  developments  of  all  sorts  of  possibilities  at 
that  time. 

Senator  Hatch.  Are  you  saying  it  does  know  where  it  is  iroing 
now? 

Professor  Freedman.  Yes.  There  has  been  a  dramatic  change  in 
State  action  doctrine  and  the  Court  has  adopted  some  fairly  clear 
principles  in  no  uncertain  terms. 

Senator  Hatch.  But  you  do  not  think  the  ERA  will  have  any 
impact  on  the  present  status  of  the  State  action  doctrine? 

Professor  Freedman.  I  happen  to  think  the  State  action  doctrine 
is  too  restrictive  and  I  wish  I  thought  that  there  was  going  to  be  a 
little  bit  of  change  because  1  think  they  have  gone  too  far  to  one 
extreme.  But  in  terms  of  predicting  what  they  will  do,  I  do  not 
think  so. 

I  also  think  that  if  Congress  wants  State  action  to  mean  any- 
thing different  than  it  does  mean,  then  they  will  have  to  say  so. 

Senator  Hatch.  Then  the  doctrine  of  State  action  applicable  to 
the  14th  amendment  would  apply  under  the  equal  rights  amend- 
ment if  it  is  passed  <md  ratified? 

Professor  Freedman.  What?  I  do  not  understand. 

Senator  Hatch.  Will  the  14th  amendment  definition  of  State 
action  then  apply  to  the  definition  of  State  action  under  the  equal 
rights  amendment? 

Professor  Freedman.  State  action,  as  the  Court  is  currently  ap- 
plying it,  is  a  fairly  consistent  doctrine  from  one  constitutional  pro- 
vision to  another. 

Senator  Hatch.  1  am  sorry  to  interrupt  you,  Senator. 

STATEMENT  OF  SENATOR  DENNIS  DeCONCINI 

Senator  DeConcini.  Thank  you,  Mr.  Chairman.  By  way  of  pref- 
ace to  my  questions,  1  must  acknowledge  that  1  find  myself  in  a  dif- 
ficult position  on  the  issue  before  us,  so  I  welcome  these  hearings. 

I  strongly  support  and  am  a  cosponsor  of  the  equal  rights  amend- 
ment. I  also  strongly  support  prolife  legislation,  and  have  done  so 
throughout  my  career  in  the  Senate.  In  my  mind,  there  is  no  con- 
nection whatsoever  between  the  ERA  and  abortion.  I  further  be- 
lieve that  no  such  connection  could  or  should  be  made  here. 

Even  if  the  Supreme  Court,  in  its  wisdom,  reverses  itself  on  the 
use  of  the  privacy  doctrine  to  permit  abortion,  1  do  not  believe  the 
ERA  should  or  would  serve  as  a  substitute  rationale. 

1,  and  I  suspect  a  number  of  other  colleagues  who  are  also  in  the 
pro-ERA,  prolife  category—and  there  are  close  to  a  dozen  of  us  in 
the  Senate— would  have  great  difficulty  supporting  the  ERA  if  we 
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felt  that  it  could  be  interpreted  by  a  future  court  to  give  assistance 
in  any  degree  to  forces  that  have  a  prochoice  attitude  toward  life 
or  death  of  the  unborn* 

It  has  only  been  recently  that  I  have  become  aware  of  some  peo- 
ple's fears  of  a  possible  ERA  and  abortion  connection.  I  respect 
those  views,  of  course. 

Certainly,  as  I  arrived  at  a  position  of  support  for  the  ERA,  I  had 
no  inkling  that  somehow  it  might  be  construed  someday  to  impact 
on  the  abortion  issue*  I  am  encouraged  that  the  legislative  history 
that  will  be  made  today  by  Professor  Freedman  and  Professor 
Noonan,  particularly  Professor  Freedman  as  the  consensus  witness 
for  the  pro-ERA  women's  groups,  will  also  reflect  that  there  is  no 
connection  today,  nor  is  there  intended  to  be  any  connection  in  the 
future,  between  the  ERA  and  abortion. 

I  agree  that  the  legislative  history  is  going  to  plav  a  most  con- 
trolling role  when  and  if  this  passes  and  when  and  if  the  Supreme 
Court  decides  or  takes  the  issue  before  it. 

With  that  in  mind,  I  would  like  to  ask  Professor  Freedman  a 
series  of  questions,  if  I  might,  to  have  as  clear  and  concise  a  legisla- 
tive history  for  this  Senator  and  perhaps  others. 

If  you  would  be  so  kind,  Professor,  to  answer  them.  I  have  read 
your  statement  and  some  of  them  are  answered  there,  but  I  want 
to  have  it  clear  in  my  mind. 

The  first  question  is,  will  the  adoption  of  the  ERA  have  any 
impact  on  abortion  policy? 

Professor  Freedman*  No,  it  will  not  have  atoy  practical  impact  on 
abortion  policy. 

Senator  DeConcini.  Thank  you.  Will  the  ERA  reinforce  or  sup- 
plement the  theory  of  abortion  rights  established  by  the  Supreme 
Court  in  the  abortion  cases? 

Professor  Freedman.  No. 

Senator  DeConcini.  Will  the  ERA  expand  abortion  rights  al- 
ready delineated  by  the  abortion  cases? 
Professor  Freedman.  In  my  opinion,  no. 

Senator  DeConcini.  Will  the  ERA  create  any  new  abortion 
rights? 
Professor  Freedman.  No. 

Senator  DeConcini.  Will  the  ERA  have  any  impact  on  the  Feder- 
al, State,  or  local  limitations  on  public  funding  of  abortions? 
Professor  Freedman.  No. 

Senator  DeConcini.  Would  the  ERA  overrule  the  Hyde  amend- 
ment? 

Professor  Freedman.  No. 

Senator  DeConcini.  Will  the  ERA  lead  to  more  abortion  on 
demand?  * 

Professor  Freedman.  Do  you  mean  in  terms  of  people  seeking 
abortions? 

Senator  DeConcini.  No.  Just  the  fact  that  we  had  an  equal 
rights  amendment— would  that  

Professor  Freedman.  Do  you  mean  would  it  change  the  stand- 
ards for  which  kinds  of  abortions  were  constitutionally  permitted? 

Senator  DeConcini.  That  is  correct. 

Professor  Freedman.  No. 


9 

ERIC 


510 


503 

Senator  DeConcini.  Will  the  ERA  render  the  right  to  abortion 
absolute  during  the  third  trimester  of  pregnancy? 
Professor  Freedman.  No. 

Senator  DeConcini.  Will  the  ERA  result  in  people  being  forced 
to  perform  or  assist  in  abortion  operations  or  else  be  subject  to  pen- 
alties? I  think  you  have  answered  that  very  clearly  and  distinctly 

Professor  Freedman.  No. 

Senator  DeConcini.  Much  has  been  said  by  parties  on  both  sides 
of  the  ERA  and  abortion  question  regarding  the  legislative  history. 
I  want  to  reiterate  that  I  do  not  see,  and  do  hot  intend  any  connec- 
tion between  the  issues. 

Our  witness  today  has  clearly  stated  that  there  is  no  connection. 
I  think  her  statement  is  very  distinct.  Professor  Noonan  disagrees 
with  that,  and  comes  forward  with  an  argument  that  I  respect. 
However,  I  cannot  conclude  that  his  argument  is  overwhelming. 

Professor  Freedman,  you  have  so  eloquently  presented  the  case 
as  to  why  there  is  no  connection  and  no  intended  connection  be- 
tween abortion  and  the  ERA.  The  prolife  forces  feel  that  stating 
this  explicitly  in  the  equal  rights  amendment  is  necessary,  and 
they  ask  why  should  we  not  do  it  if  there  is  no  intended  connec- 
tion? 

They  propose  the  addition  to  the  ERA  of  the  so-called  Sensen- 
brenner amendment.  Although  I  am  sure  you  know  how  it  reads,  I 
will  read  it  here.  "Nothing  in  this  article  shall  be  construed  to 
grant  or  secure  any  right  to  abortion  or  the  funding  thereof." 

Now,  I  have  read  your  statement  about  the  problems  with  adding 
any  kind  of  additions,  including  abortion  riders  or  amendments  or 
clarifications  or  anything  else,  to  the  ERA.  But  can  you  support 
the  Sensenbrenner  amendment  or  any  other  kind  of  amendment 
that  states  that  the  ERA  will  not  grant  or  secure  abortion  rights? 

Professor  Freedman.  Would  I  agree  to  amending  the  amendment 
and  adopting  the  Sensenbrenner  amendment? 

Senator  DeConcini.  Yes. 

Professor  Freedman.  No,  I  do  not  think  that  is  a  desirable 
course. 

Senator  Di  ^oncini.  Could  you  propose  any  acceptable  amend- 
ment? 

Professor  Freedman.  No.  First  of  all,  I  do  not  think  it  is  neces- 
sary to  propose  an  amendment  because  I  think  the  legislative  histo- 
ry controls,  and  because  I  think  it  is  clear  that  the  ERA  has  no 
practical  impact  on  abortion  decisionmaking  by  the  Supreme 
Court.  It  is  an  extremely  convoluted  argument  to  make  the  connec- 
tion, but  also  the  Sensenbrenner  amendment  is  not  the  only 
amendment  that  is  being  proposed. 

It  is  not  a  question  of  one  amendment  or  another  amendment 
There  are  many  subjects  within  the  ERA  on  which  various  Mem- 
bers of  Congress  are  concerned.  I  do  not  agree  with  any  of  the  sub- 
stuntiye  concerns  they  have,  but  it  is  not  for  me;  it  is  for  Congress. 

I  think  once  you  start  amending ,  you  start  casting  negative  im- 
plications about  the  legislative  history  as  a  guide. 

Senator  Hatch.  I  do  not  mean  to  cut  in  on  Senator  DeConcini, 
but  I  have  the  same  concern  he  does.  To  clarify  the  ambiguity,  why 
do  you  not  suggest  to  us  what  language  could  be  added— it  could  be 
as  short  a   possible— to  clarify  this  so  that  there  is  no  longer  the 
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debate  between  proponent*  of  the  equal  rights  amendment  and  a 
raft  of  prolife  organizations  now  opposing  the  ERA  on  this  basis? 

Professor  Frkedman.  Because  that  is  exactly  mv  point.  The  addi- 
tion of  any  language  to  the  amendment  other  than  the  language 
that  is  already  there  is  to  suggest  that  Congress  is  not  going  by  the 
general  legislative  history  and  theory  of  the  amendment  and  the 
specific  examples  that  they  have  referred  to,  but  that  they  are  be- 
ginning to  draft  specific  lanjfuage  to  deal  with  specific  concerns. 

Once  you  begin  putting  in  specific  language  on  one  topic,  the 
question  arises,  why  did  you  not  adopt  all  these  other  modifying 
amendments?  When  Senator  Ervin  proposed  amendments  in  the 
previous  consideration  of  the  ERA  in  the  early  1970*8,  he  put  in 
some  amendments  which  agreed  with  the  interpretation  of  the 
amendment  which  the  proponents  were  urging.  Me  put  in  other 
amendments  which  disagreed  with  the  legislative  history.  All  of 
those  amendments  were  rejected. 

Senator  Hatch.  I  understand  that. 

Professor  Freedman.  But  once  you  start  putting  in  some  which 
are  consistent  with  legislative  history  and  others  that  are  not,  you 
start  raising  the  possibility  that  when  you  adopted  one  of  them  and 
not  another,  you  meant  to  reject  what  was  said  in  the  legislative 
history  and  substitute  the  amending  process  as  a  guide  to  judicial 
interpretation. 

Senator  Hatch.  All  Senator  DeConcini  and  I  are  saying  is  you 
can  clarify  this  whole  matter  and  perhaps  attract  more  supporters 
for  the  amendment  if  you  just  put  a  simple  

Professor  Friedman.  But  it  will  not  be  just  that  amendment, 
Senator.  That  is  not  going  to  be  the  only  one  that  is  going  to  be 
considered. 

Senator  DeConcini.  Well,  if  the  chairman  would  let  me  interrupt 
just  a  minute.  You  know,  we  go  through  this  all  the  time.  When 
you  are  the  author  or  the  cosponsor  of  legislation  and  you  go 
through  the  process,  you  try  to  keep  what  is  called  a  clean  bill  or 
amendment  on  the  floor. 

Senator  Hatch.  That  is  true. 

Senator  DeConcini.  We  went  through  that  with  the  balanced 
budget  amendment;  we  went  through  that  with  the  human  life 
amendment.  Of  course,  I  look  at  it  a  little  differently.  I  think  that 
the  process  here  is  to  offer  those  amendments.  And,  of  course,  the 
proponents  of  legislation  and  the  ones  that  have  studied  it  so  long, 
including  myself,  usually  feel  they  are  the  authority  and  have  got 
to  stop  any  amendments. 

Usually,  we  do  that  on  the  floor.  For  instance,  Senator  Arm- 
strong was  one  that  succeeded  in  putting  an  amendment  on  the 
balanced  budget  amendment,  and  I  believe  nothing  bad  was  served 
by  that;  it  still  passed.  So  1  have  a  little  problem  with  that  argu- 
ment. 

But  let  me  ask  you  this,  Professor  Noonan,  if  the  chairman 
would  continue  to  yield. 
Senator  Hatch.  It  is  vour  floor. 

Senator  DeConcini.  If  you  do  not  add  amendments  to  the  actual 
constitutional  equal  rights  amendment,  what  about  legislation  that 
could  be  enacted  restricting  its  scope?  We  have  such  rules  of  crimi- 
nal and  civil  procedure  that  have  been  upheld  by  the  courts,  such 
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as  restrictions  on  inquiry  into  the  background  and  sexual  behavior 
of  a  rape  victim  or  the  mention  of  insurance  carriers  in  civil  liabil- 
ity cases. 

Those  have  been  upheld  so  as  to  restrict  the  court  and  the  whole 
judicial  proceeding  from  entertaining  that  type  of  evidence.  Now, 
what  if  there  was  legislation?  Would  a  restrictive  statute  directly 
relating  to  women*  reproductive  capacities  or  functions  survive 
what  you  have  interpreted  as  the  strict  scrutiny  test? 

Professor  Noonan.  I  very  much  doubt  it,  Senator.  Even  in  the 
tax  area  that  we  got  into  through  Bob  Jones  where  you  have  the 
16th  amendment  giving  Congress  plenary  power,  Congress  has 
been  legislating  on  tax  exemptions  ever  since  1916.  And  as  the  dis- 
sent points  out  in  Bob  Jones,  Congress  was  pretty  specific  about 
who  was  entitled  to  tax  exemptions.  That  did  not  stop  the  Court 
one  bit. 

The  Court  gets  th3  bit  in  its  teeth;  the  Constitution  gives  it  the 
bit  and  lets  it  run.  All  kinds  of  constitutional  considerations  get 
put  into  the  statute,  and  the  statute  either  is  bent  quite  a  bit,  as 
happened  in  Bob  Jones,  or  it  disappears. 

I  am  afraid  when  you  get  on  the  books  a  vast,  vague  amendment 
of  this  character,  I  do  not  see,  Senator,  frankly,  in  conscience, 
when  you  know  that  title  VII  are  the  precedents  and  you  see  the 
but  for  test  in  place  now,  how  you  can  believe  that  abortion 
would  not  

Senator  DbConcini.  Well,  Professor  

Professor  Noonan.  You,  as  a  Senator,  had  to  vote  for  the  Preg- 
nancy Discrimination  Act  and  exempt  abortions. 

Senator  DeConcini.  Professor  Noonan,  your  argument  is  a  good 
attempt,  I  must  say,  but  it  does  not  convince  this  Senator.  I  have 
read  the  Newport  News  case  since  I  talked  to  you  and  my  conclu- 
sions are  much  more  in  the  direction  of  Professor  Freedman's  argu- 
ments than  in  yours.  It  may  be  a  difference  of  interpretation  in  the 
but  for"  test. 

Let  me  ask  the  same  question  of  Professor  Freed  man  regarding 
the  strict  scrutiny  test  as  to  legislation  versus  any  amendment  on 
the  ERA 

Professor  Freedman.  Is  this  legislation  you  are  talking  about  to 
say  something  about  what  the  ERA  means  in  this  area  or  is  this 
legislation  hist  relating  to  reproductive  

Senator  DeConcini.  Yes,  relating  to  women's  reproductive  capac- 
ities or  functions.  Could  that  survive  the  strict  scrutiny  test? 

Professor  Freedman.  Legislation  about  public  funding  of  abor- 
tions relates  to  women's  reproductive  functions. 

Senator  DeConcini.  Right. 

Professor  Freedman.  And  it  is  my  position  that  such  legislation, 
passed  before  or  after  the  adoption  of  the  ERA,  would  stand  or  fall 
based  on  a  privacy  analysis.  So  if  it  is  consistent,  for  example,  with 
the  existing  medicaid  laws  that  were  upheld  in  Harris  v.  McRae,  it 
is  my  position  that  they  would  receive  the  same  outcome  that  Ihey 
receive  now,  with  or  without  theiSRA. 

Senator  DeConcini.  But  if  the  ERA  were  in  place  

Professor  Freedman.  It  would  still  come  out  the  same. 

Senator  DeConcini.  Of  course,  Congress  could  repeal  such  legis- 
lation, too,  if  it  passed  it. 
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Professor  Freedman.  Right* 

Senator  DiConcini.  But  if  Congress  passed  such  legislation  you 
think  it  would  pass  the  strict  scrutiny  test? 

Professor  Friedman.  Yes,  the  same  as  it  does  

Senator  DiConcini.  The  same  as  it  does  now  with  the  Hyde 
amendment  or  any  other  

Professor  Freedman.  Yes.  I  do  not  think  the  Court  would  even 
address  it  as  strict  scrutiny  under  the  ERA,  but  if  they  did,  it  is 
strict  scrutiny.  As  far  as  I  am  concerned,  it  is  strict  scrutiny;  it  is 
the  same  beast.  And  if  they  changed  their  minds  and  struck  it 
down,  they  would  do  it  because  they  had  changed  their  view  of 
strict  scrutiny  under  privacy.  That  could  always  happen,  but  they 
would  not  be  doing  it  because  of  the  ERA;  they  would  be  doing  it 
because  they  changed  their  minds  about  privacy. 

Professor  Noonan.  I  would  like  to  comment,  since  Professor 
Freedman  once  more  brought  up  Harris  v.  McRae.  She  has  talked 
about  the  privacy  part  of  that.  The  Court  spent  several  pages  in 
there  on  equal  protection,  and  said  in  so  many  words  that  under 
our  equal  protection  approach,  we  are  not  giving  a  strict  scrutiny 
to  this  class  of  indigent  women. 

It  would  be  different  if  this  was  a  suspect  class.  Now,  you  cannot 
come  in  here  really  and  say  that  they  applied  a  suspect  class  cate- 
gory. They  explicitly  in  the  equal  protection  part  say  they  are  not 
applying  that  test. 

but  if  the  ERA  were  in  place,  we  all  agree  the  suspect  category 
test  would  have  to  be  applied. 

Senator  Hatch.  And  it  that  applies,  what  results? 

Professor  Noonan.  If  that  applies,  then  the  funding  has  to  be 
mandated;  Hyde  falls. 

Senator  Hatch.  I  do  not  think  there  is  much  question  about  it. 

Senator  DiConcini.  I  disagree.  Thank  you. 

Senator  Hatch.  Senator,  could  you  wait  for  just  a  second? 

Senator  DiConcini.  I  yield. 

Senator  Hatch.  Let  me  just  make  a  couple  of  points.  You  have 
indicated  that  as  far  as  you  are  concerned,  the  legislative  history  is 
clear  that,  as  a  practical  matter,  the  passage  of  the  ERA  would 
have  no  effect  on  the  present  law  of  abortion.  But  it  is  not  so  clear. 

Let  me  just  offer  you  some  quotes  from  the  top  proponents  of  the 
equal  rights  amendment.  These  are  arguments  made  in  court,  by 
the  way. 

Professor  Frekdman.  That  is  not  legislative  history,  Senator. 

Senator  Hatch.  Yes,  it  effectively  is. 

Professor  Frekdman.  Is  it  in  the  legislative  history? 

Senator  Hatch.  You  bet  it  is. 

Senator  DeConcini.  Well,  it  is  going  to  be. 

Senator  Hatch.  I  am  making  it  legislative  history. 

Professor  Freedman.  But  not  by  a  proponent;  no  proponent  has 
adopted  that  analysis. 

Senator  Hatch.  Unfortunately,  these  are  all  proponents  who 
have  articulated  this  analysis. 

Professor  Freedman.  Now,  waif  a  minute.  I  am  talking  about  a 
senatorial  or  congressional  proponent.  Has  a  Member  of  Congress 
or  a  Senator  adopted  those  statements  as  correct  statements  of  the 
ERA? 
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Senator  Hatch.  Senator  Packwood  and  Senator  Tsongas  had  the 
opportunity  to  disclaim  them  and  failed  to. 

Professor  Friedman.  When  I  say  that  the  legislative  history  is 
not  clear,  I  want  to  be  clear  who  I  am  talking  about. 

Senator  Hatch.  Let  us  not  split  hairs. 

Professor  Freedman.  I  am  not. 

Senator  Hatch.  This  is  clearly  part  of  the  ERA's  legislative  his- 
tory. 

Senator  DeConcini.  But  not  for  the  proponents. 

Senator  Hatch.  Well,  these  are  the  proponents  who  are  going  to 
htwate  it  afterward.  That's  what  is  important. 

Senator  DeConcini.  But  you  are  putting  it  in;  that  is  the  point,  I 
think.  [Laughter.] 

Senator  Hatch.  Well,  not  necessarily. 

Professor  Friedman  Senator,  I  just  want  you  to  know  that  when 
I  say  proponent  in  this  context,  I  mean  a  senatorial  or  congres- 
sional proponent  of  the  amendment  in  Congress. 

Senator  Hatch.  I  understand. 

Professor  Frbedman.  And  if  you  are  using  "proponent"  to  mean 
outside—— 

Senator  Hatch.  I  believe  some  proponents  in  the  ERA  debate 
have  already  placed  these  in,  but  if  I  am  wrong,  that  is  fine. 
[Laughter.] 

K.Jl,.eaetraIie  four  in8tances  of  important  litigation  under  State 
ERAs.  If  they  are  wrong,  let  us  hear  that  from  congressional  pro- 
ponents. Let  me  ask  you  if  you  agree  with  these  statements: 

♦  puT*1^  for  *!»ort*°'»  »  a  matter  of  right  rests  on  the  Hawaii  constitu- 
tions ERA,  which  provides  that  equality  of  rights  under  the  law  shall  not  be  denied 
or  abridged  by  the  State  on  account  of  sex.  Abortion  is  a  medical  procedure  per- 
formed only  for  women.  Withdrawing  funds  for  abortion  while  continuing  to  reim- 
burse other  medical  procedures  sought  by  both  sexes  or  only  by  men  will  be  tanta- 
mount to  denial  of  equal  rights  on  account  of  sex. 

Do  you  disagree  with  that  statement? 

Professor  Freedman.  As  a  matter  of  what  the  Hawaii  ERA  re- 
quires, yes,  I  disagree.  The  analysis  you  present  sounds  like  a  facial 
classification  analysis  and  the  correct  analysis  is  unique  physical 
characteristics. 

aoOF  Hatch-  1)0  y°u  disagree  with  it  with  regard  to  the  Feder- 
al ERA? 

Professor  Freedman.  Yes.  I  think  the  Federal  ERA  

Senator  Hatch.  Does  not  require  that? 

Professor  Freedman.  Yes,  because  the  test  to  be  applied  goes  by 
the  legislative  history  of  the  Federal  ERA,  and  it  is  clear  that  that 
is  not  what  the  legislative  history  says. 

Senator  Hatch.  Are  you  saying  that  if  this  is  not  in  the  legisla- 
tive history,  there  is  no  way  that  any  Supreme  Court  of  the  United 
States  is  going  to  change  the  present  abortion  law  if  the  ERA 
passes? 

Professor  Freedman.  I  am  trying  to  understand  what  you  are 
adding  to  what  I  have  already  said.  I  have  said  I  think  that  the 
Supreme  Court  will  do  what  it  has  been  doing,  which  is  that  it  will 
continue  to  adhere  to  privacy  analysis  and  the  ERA  will  not 
change  it.  I  think  that  is  what  you  just  said. 
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Senator  Hatch.  If  the  ERA  if  passed,  will  the  equal  protection 
clause  of  the  14th  amendment  have  any  effect  on  the  issue  of  abor- 
tion? 

Professor  Prekdman.  The  14th  amendment?  We  have  the  14th 
amendment. 

Senator  Hatch.  I  am  asking  if  the  14th  amendment— the  equal 
protection  clause— will  have  any  effect  on  the  issue  of  abortion 
once  the  equal  rights  amendment  is  passed. 

Professor  Friedman.  That  is  right.  Let  me  say  one  thing,  by  the 
ERA? 

Senator  Hatch.  It  will  not  be  affected  by  the  passage  of  the  ERA. 

Professor  Freedman.  That  is  right.  Let  me  say  one  thing,  by  the 
way.  Commenting  on  the  Hawaii  thing,  I  really  should  clarify  that 
I  do  not  know  the  legislative  history  of  the  Hawaii  ERA,  so  I  sup- 
pose it  is  possible  that  there  is  some  justification  in  the  legislative 
history  of  the  Hawaii  ERA  that  I  am  not  familiar  with. 

In  terms  of  the  language  of  the  Hawaii  ERA,  which  I  understand 
to  be  the  same  as  the  Federal  ERA,  it  should  have  the  same  mean- 
ing. But  since  I  am  relying  in  part  on  legislative  history,  I  do  not 
know  the  legislative  history  of  the  Hawaii  ERA. 

Senator  Hatch.  Well,  if  it  will  not  change  the  standard  legisla- 
tively, then  what  is  the  purpose  of  the  ERA?  I  thought  the  purpose 
was,  as  evidenced  by  your  article,  to  adopt  a  new  absolute  standard 
for  judging  sex  discriminatjpn. 

Professor  Freedman.  An  absolute  standard  about  facial  classifi- 
cations. 

Senator  Hatch.  All  right.  t  . 

Professor  Freedman.  This  is  not  a  facial  classification;  this  is  a 
unique  physical  characteristics  classification.  Those  are  different 
under  the  Federal  ERA. 

Senator  Hatch.  Unique  physical  characteristics?  Let  me  ask  you' 
about  the  California  Commission  on  ERA.  It  says  as  part  of  any 
wide-scale  effort  to  ensure  the  rights  of  women  prisoners,  every 
step  should  be  taken  to  assure  that  female  inmates  are  informed  Df 
their  right  to  obtain  an  abortion.  They  must  further  be  told  of  the 
prison's  duty  to  pay  for  abortions  as  it  would  pay  for  any  other 
n  eroded  medics  1  c&re* 

If  the  ERA  passes,  do  you  disagree  with  that  statement? 

Professor  Freedman.  I  do  not  even  understand  the  connection  to 
the  ERA  that  you  are  asserting.  They  are  saying  it  is  a  good  thing 
for  women  to  be  told   , 

Senator  Hatch.  If  the  ERA  passes,  they  state,  then  women  in 
prison  will  have  a  right  to  an  abortion  and  the  State  will  have  to 
pay  for  it. 

Professor  Freedman.  I  understand  their  saying  that  women 
should  be  told  that  they  have  a  right  to  an  abortion,  if  they  have  a 
right  to  an  abortion.  Is  that  not  what  you  just  said?  They  did  not 
aay  that  women  had  a  right  to  it.  They  said  if  the  women  had  a 
right  to  it,  they  should  be  told. 

Senator  Hatch.  That  is  not  the  way  I  read  it. 

Professor  Freedman.  Well,  that  is  how  I  understood  the  state- 
ment. 
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Senator  Hatch.  Well,  let  me  quote  Judith  Copelon.  Judith  Cope- 
Ion  says  "the  separation  of  abortion  from  the  campaign  for  ERA 
has  jeopardized  

Professor  Freedman.  Who  is  this  you  are  speaking  of? 

Senator  Hatch.  Judith  Copelon* 

Professor  Freedman.  I  think  you  mean  Rhonda  Copelon. 
Senator  Hatch.  Maybe  it  is  Rhonda. 

Professor  Freedman.  I  do  not  know  who  Judith  Copelon  is.  I 
know  who  Rhonda  Copelon  is.  J 

Sent  tor  Hatch.  Well,  maybe  it  is  Rhonda,  then.  I  am  sorry. 

This  was  in  a  Ms.  Magazine  article  in  October  1983:  "The  separa- 
tion of  abortion  from  the  campaign  for  the  ERA  has  jeopardized 
abortion  and  produced  a  truncated  version  of  liberation."  Do  you 
agree  or  disagree  with  that  statement? 

Professor  Freedman.  No,  I  do  not  agree  with  it. 

Senator  Hatch.  You  say  legislative  history  is  extremely  impor- 
tant in  determining  the  meaning  of  the  ERA  and  that  you  are 
helping  to  establish  the  history  that  there  will  be  no  practical 
effect  on  the  present  state  of  law  on  abortion  should  the  equal 
rights  amendment  pass.  * 

Would  you  support  a  statement  by  the  leading  ERA  proponents 
in  the  official  reports  of  each  House  of  Congress  to  the  effect  that 
the  ERA  is  abortion-neutral? 

Professor  Freedman.  Since  I  believe  the  ERA  is  abortion-neutral, 
I  could  have  no  objection. 

Senator  Hatch.  So  you  could  support  a  statement  in  the  reports 
of  both  Houses  of  Congress  by  the  proponents  that  the  present 
status  of  abortion  would  not  be  affected  by  the  equal  rights  amend- 
ment? 

Professor  Freedman.  Yes.  In  their  judgment,  the  ERA  would 
have  no  practical  effect  is  the  same  statement  you  have  just  said. 
And  since  I  think  that  is  true  

Senator  Hatch.  Would  you  support  a  statement  that  it  would 
have  no  effect,  leaving  out  the  word  "practical"? 

Professor  Freedman.  I  prefer  to  use  the  word  "practical"  effect 
because  I  am  concerned  about  confusing  the  idea  of  whether  they 
mean  strict  scrutiny  about  reproductive  regulations  under  the  ERA 
independently. 

Senator  Hatch.  Let  us  be  very  specific  and  limit  it  strictly  to 
abortion  and  the  present  law  on  abortion.  Could  you  support  a 
statement  that  it  would  not  affect  the  present  law  on  abortion  one 
way  or  the  other? 

Professor  Freedman.  I  think  so,  yes.  I  see  that  as  the  equivalent 
of  saying  no  practical  effect,  which  is  what  I  have  been  saying  is 
true.  So  if  they  say  it  is  our  understanding  that  the  ERA  has  no 
practical  effect  on  abortion,  and  therefore  the  ERA  is  abortion-neu- 
tral, that  seems  to  me  a  correct  statement  of  the  prediction  of  what 
the  ERA  will  do  and  what  they  intend. 

Senator  Hatch.  So  you  are  saying  that  your  testimony  here 
today  ought  to  be  the  governing  testimony  because  you  are  a  propo- 
nent of  

Professor  Freedman.  No.  When  I  use  the  term  "proponent,"  I 
am  speaking  of  if  my  testimony  is  adopted  by  a  proponent  in  Con- 
gress or  the  Senate,  it  becomes  governing  legislative  history.  The 
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fact  that  I  support  the  ERA  and  a  Congress  person  supports  the 
'SRA  does  not  make  me  legislatively  history.  ....    . . 

The  reason  why  the  Yale  Law  Journal  article  was  legislative  his- 
tory was  because  it  was  adopted  by  proponents  in  1971,  not  because 
I  also  support  the  ERA.  .  - 

Senator  Hatch.  Do  you  belong  to  the  National  Organization  for 

Women? 
Professor  Freedman.  Yea. 

Senator  Hatch.  They  pessed  a  resolution  on  the  ERA  at  the  na- 
tional NOW  conference  on  October  2  of  last  year.  It  said:  There- 
fore, be  it  rasolved  that  the  National  Organization  for  Women 
serves  notice  on  Congress  that  we  will  accept  no  amendments  to 
the  ERA,  and  that  any  sponsor  willing  to  accept  amendments 
should  remove  her  or  his  name  from  the  list  of  sponsors.  Do  you 
agree  with  that?  You  have  basically  testified  that  way  here. 

Professor  Freedman.  Yes.  I  think  it  is  a  bad  idea  to  put  amend- 
ments on  the  amendment,  and  I  think  that  the  proponents  should 
not  agree  to  do  that. 

Senator  Hatch.  OK. 

Professor  Freedman.  I  am  not  sure  I  would  go  so  far  as  to  talk 
about  who  should  put  their  name  on  or  take  their  name  off  because 
I  think  that  is  sort  of  a  fine  political  judgment.  But  I  definitely 
oppose  amendments  to  the  amendment. 

Senator  Hatch.  Let  me  proceed  step  by  step. 

Professor  Freedman.  Just  a  moment,  Senator  Hatch. 

Senator  Hatch.  Yes,  go  ahead. 

Professor  Freedman.  I  could  use  a  break  at  this  point,  it  we 

could.  ,     ....  i 

Senator  Hatch.  I  am  sorry;  we  should  have  already  had  a  break. 

Professor  Freedman.  Only  5  minutes,  but  I  really  need  it. 

Senator  Hatch.  Let  us  take  a  5-minute  break  and  then  we  will 
resume  as  soon  as  we  can. 

Professor  Freedman.  Thank  you. 

Senator  Grassley.  Could  I  take  advantage  of  the  opportunity  to 
ask  Professor  Noonan  a  question?  I  do  not  have  a  question  for  Pro- 
fessor Freedman. 

Senator  Hatch.  You  sure  can.  . 

Senator  DeConcini.  Well,  Mr.  Chairman,  I  do  not  want  to  inter- 
fere with  the  Senator  from  Iowa,  but  it  seems  to  me  that  it  is  good 
to  have  the  main  pro-ERA  witness  here  to  listen  to  the  question. 

Senator  Hatch.  Can  we  take  5  minutes? 

Senator  Grassley.  Just  as  long  as  I  can  get  out  of  here  by  11:30. 
Senator  Hatch.  I  am  sorry;  1  should  have  turned  to  you,  also-Let 
us  take  a  5-minute  break.  We  will  be  back  here  at  about  22  after. 
[A  brief  recess  was  taken.] 

[Senator  Grassley  assumed  the  Chair.]  _  .... 

Senator  Grassley.  Senator  Hatch  asked  me,  while  he  is  still 
having  a  discussion,  if  I  would  commence  the  meeting  after  the 
reress  that  he  called,  and  I  am  happy  to  do  that. 

I  have  an  opportunity  at  this  point,  I  think,  based  upon  Senator 
Hatch's  indication  to  me  that  I  could  ask  a  question  that  I  desired 
to  ask— I  actually  had  several  questions  to  ask,  I  would  say,  tor  the 
record,  except  staff  told  me  during  my  absence  that  most  of  them 
had  been  addressed. 
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But  there  is  one  of  Professor  Noonan  in  regard  to  the  States  that 
he  studied  who  have  adopted  constitutional  provisions,  and  that  is 
whether  or  not  you  believe  based  on  your  study  that  members  of 
these  State  constitutional  conventions— and  I  do  not  know;  maybe 
in  somfe  instances  they  were  proposed  by  the  legislature— but  in 
either  instance,  whether  the  individuals  involved  realized  at  the 
time  that  they  adopted  the  ERA-like  language  that  they  were  pro- 
viding a  legal  basis  for  abortion  funding  by  their  States.  

Professor  Noonan.  Well,  Senator  Grassley,  I  can  speak  about 
Massachusetts,  which  is  my  native  State.  They  were  solemnly  ad- 
vised by  Prof.  Lawrence  Tribe  of  the  Harvard  Law  School  that  the 
State  ERA  would  have  no  effect  on  abortion  or  abortion  funding. 

They  went  ahead  and  enacted  it  and  then  the  Massachusetts  af- 
filiate of  the  ACLU  was  soon  in  court  maintaining  exactly  the  op- 
posite position.  So  I  think  that  you  can  get  all  the  easy  assurances 
from  people  who  want  an  ERA  to  go  through,  but  unless  there  is 
something  there  in  the  amendment,  the  same  people  may  well  be 
in  court  the  next  day,  if  it  is  enacted,  urging  exactly  the  other  in- 
terpretation. 

Senator  Grassley.  Have  you  had  an  occasion  to  review  any 
debate  or  discussion  from  either  a  primary  or  secondary  source 
that  would  indicate  that  during  the  discussion  of  the  proposed 
amendments  in  these  States  that  there  was  any  discussion  of  the 
issue? 

Professor  Noonan.  I  should  say  candidly  I  have  not  followed  the 
discussion  of  the  State  ERA's  in  the  other  States.  I  happen  to  know 
Massachusetts  because  that  is  where  I  come  from,  but  I  have  fo- 
cused on  the  ERA  we  have  before  us. 

Senator  Grassley.  Even  though  I  did  not  ask  you,  Professor 
Freedman,  if  you  would  like  to  comment  on  my  question,  I  would 
be  happy  to  have  you  do  it.  That  is  the  only  quesiion  I  have. 

Professor  Freedman.  Yes.  One  of  the  things  about  some  of  the 
States  is  they  do  not  have  printed  legislative  histories,  so  you  have 
to  rely  on  committee  reports  or  something.  I  am  not  aware  of  any 
references  saying  that  they  do  support  abortion  rights  in  any  of  the 
amendments,  but  I  have  not  made  a  careful  study  of  it. 

What  I  would  say  as  to  Professor  Noonan's  comment  that,  people 
say  one  thing,  then  another,  and  his  suggestion  that  people  are 
talking  out  of  both  sides  of  their  mouths  is  this:  sex  discrimination 
arguments  about  abortion  are  made  all  the  time  and  it  is  no  secret; 
they  are  made  under  the  14th  amendment  and  they  have  been 
made  since  the  beginning  of  the  litigation  about  abortion,  as  far  as 
I  am  aware. 

I  think  the  important  point  for  Congress  is  not  whether  those  ar- 
guments can  be  made,  because  an  argument  can  be  drafted;  that  is 
not  the  question.  The  question  is,  as  a  practical  matter,  will  it  have 
an  effect  on  the  courts  and  what  does  Congress  intend  about  those 
arguments,  not  will  someone  make  them. 

I  think  advocates  will  try  to  do  the  best  they  can,  and  people  who 
want  to  promote  abortion  choice  and  who  feel  that  abortion  rights 
are  endangered  will  draw  on  whatever  arguments  they  can  possibly 
think  up,  many  that  I  am  sure  have  never  been  thought  up.  People 
will  think  up  arguments.  That  is  not  the  question. 
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People  argue  all  kinds  of  speculative  arguments  about  one  thing 
or  another.  1  think  the  question  is  what  does  the  legislative  history 
say  and  what  will  the  Court  pay  attention  to,  and  I  think  that  is 
the  question. 

And  in  the  State  circumstances,  whatever  has  been  said  one  way 
or  the  other,  the  State  courts  have  not  found  any  connection. 

Senator  Grabsley.  Senator  DeConcini,  I  did  not  have  any  other 
-questions.  I  have  an  ll:3fr  appointment.  Would  you  be^abte  to 
assume  the  Chair  until  Senator  Hatch  gets  back? 

[Senator  DeConcini  assumed  the  ChairJ 

Senator  DeConcjni.  I  certainly  will,  Senator  Grassley.  I  do  not 
have  any  further  questions  myself  and  I  do  not  know  what  the 
chairman's  desire  is,  how  late  he  intends  to  go  today.  I  think  we 
have  had  a  long  session  and  we  ought  not  to  burden  the  witnesses 
much  past  12,  in  my  judgment,  but  we  will  wait  just  a  few  minutes 
for  the  chairman  to  return. 

[A  brief  recess  was  taken.] 

[Senator  Hatch  resumed  the  Chair.] 

Senator  Hatch.  Professor  Freedman,  there  have  been  three  pro- 

?onents  of  the  ERA  who  have  testified  on  this  issue:  you;  Senator 
songas,  who  said  that  the  courts  will  decide  this  issue;  and  Sena- 
tor Packwood,  who  also  said  that  the  courts  will  decide  this  issue. 

At  least  two  of  you  have  further  stated  that  you  would  not  want 
an  amendment,  either  in  the  form  of  the  Sensenbrenner  amend- 
ment or  any  other  amendment  that  would  clarify  or  resolve  the 
issue.  Are  the  statements  of  Senators  Tsongas  and  Packwood,  both 
congressional  ERA  proponents,  the  kind  of  legislative  history  to 
which  you  are  referring/ 

Professor  Freedman.  What  we  have  said  and  what  who  has  said? 
I  could  not  hear  the  word. 

Senator  Hatch.  Do  the  statements  of  Senator  Tsongas  and  Sena- 
tor Packwood  constitute  the  kind  of  legislative  history  to  which  you 
are  referring  in  your  testimony? 

Senator  tfiTkiNCiNi.  Mr.  Chairman,  would  you  yield  on  that 
matter? 
Senator  Hatch.  Yes. 

Senator  DeConcini.  I  agree  with  you  that  Senator  Packwood 
made  those  statements,  but  I  think  in  fairness  to  Senator  Tsongas, 
he  was  not  advised  at  that  opening  hearing  that  the  chairman  was 
going  to  go  into  the  depth  of  questioning  that  he  did. 

I  have  talked  to  him  and  I  know  that  you  have  given  him  an  op- 
portunity to  respond  in  writing  and  I  believe  he  has  not  yet  done 
it. 

Senator  Hatch.  That  is  right. 

Senator  DeConcini.  I  suspect  he  will  do  it  prior  to  the  markup 
here. 

Senator  Hatch.  I  also  suspect  he  will. 

Senator  DeConcini.  I  am  quite  sure  he  will,  and  I  think  it  is  only 
fair  to  say  that  with  the  proponent  from  the  State  of  Massachu- 
setts, he  was  not  informed  that  there  was  going  to  be  indepth  dis- 
cussion and  cross-examination,  if  I  can  use  the  word,  by  the  good 
chairman.  . 

Senator  Hatch.  I  am  concerned  with  what  is  currently  in  the 
legislative  record.  Now,  Senator  Tsongas  may  come  in  and  say  he 
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agrees  totally  with  Ann  Freedman.  He  has  every  right  to  do  that, 
but  the  state  of  the  record  is  that  both  he  and  Senator  Packwood 
have  said  that  the  courts  are  going  to  have  to  decide  this  issue. 
That  is  the  state  of  Ms.  Freedman 's  legislative  history. 

Professor  Freedman.  I  do  not  understand  clearly  whether  that  is 
in  Fact,  a  conflict.  I  mean,  I  am  making  a  prediction  that  

Senator  Hatch.  Are  you  saying  that  the  courts  will  have  to 
decide  the  issue,  also? 

Professor  Freedman.  What  I  am  saying  is  that  there  is  some  im- 
plication to  that,  apparently,  that  seems  inconsistent  to  you  and  I 
do  not  understand  that. 

Senator  Hatch.  Do  you  feel  that  the  courts  will  have  to  "Itimate- 
ly  decide  this  issue? 

Professor  Freedman.  I  think  that  ERA  arguments  will  be  made 
to  the  courts,  yes. 

Senator  Hatch.  And  they  can  decide  it  either  way? 

Professor  Freedman.  In  terms  of  constitutional  power,  they  have 
the  power  to  interpret  the  Constitution.  What  I  am  saying  is  a  pre- 
diction about  what  they  will  do.  I  am  saying,  as  a  practical  matter, 
it  will  not  have  any  effect  because,  in  my  judgment,  they  will 
firmly  adhere  to  privacy  analysis.  But  I  am  not  saying  that  the 
case  will  not  be  presented  to  the  courts. 

So  to  say  that  the  courts  will  decide  is  to  say  that  the  courts  will 
do  what  they  are  supposed  to  do.  Someone  will  come  in  with  an  ar- 
gument and  they  will  say  we  stick  with  the  privacy  analysis  and 
this  is  what  we  do. 

Senator  Hatch.  Let  us  assume  that  the  ERA  is  ratified.  If  you 
were  approached  by  a  prochoice  organization  to  relitigate  the  Hyde 
amendment,  would  you  be  inclined  to  do  so  and,  I  might  say,  under 
sex  discrimination  lines  this  time,  which  would  then  be  the  new  ar- 
gument? Would  you  agree  to  do  that? 

Professor  Freedman.  Would  I  agree  to  take  the  case? 

Senator  Hatch.  Sure. 

Professor  Freedman.  I  doubt  it.  I  mean,  at  the  present  time,  Sen- 
ator  

Senator  Hatch.  Could  you  take  the  case? 

Professor  Freedman.  I  am  not  in  the  business  of  much  litigation 
these  days  for  some  obvious  reasons. 

Senator  Hatch.  I  understand,  I  understand.  But  let  us  assume 
that  you  resume  litigation;  let  us  assume  that  your  baby  has  been 
delivered  and  that  everything  else  is  equal.  A  prochoice  croup 
comes  to  you  and  would  like  to  litigate  the  Hyde  amendment  on 
sex  discrimination  lines.  Would  you  consider  taking  that  case' 

Professor  Freedman.  I  wor  ld  be  inclined  to  say  I  think  you  do 
not  have  a  chance  of  winning  and  I  do  not  think  it  makes  sense  for 
you  to  spend  the  resources  it  is  going  to4ake  you  to  bring  the  case 

Senator  Hatch.  So  you  would  not  take  the  case,  then? 

Professor  Freedman.  Based  on  what  I  have  just  said,  I  do  not 
think  so. 

Senator  Hatch.  OK.  That  is  all  I  wanted  to  know. 

Professor  Freedman.  Who  knows  what  wonderful  oppo -tunities 
will  present  themselves  for  fame  and  fortune  in  lit,'  <atir.g  on  who 
knows  what  before  the  Supreme  Court?  I  mav  say,  wtU,  th  oppor- 
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tunity  to  appear  before  the  Supreme  Court,  which  I  have  never 
done  before— I  anv  going. 

Senator  Hatch.  I  am  not  asking  about  all  the  wonderful  things 
that  could  happen.  I  am  asking  about  this  one  very  narrow  issue. 

Professor  Friedman.  I  think  it  would  not  be  a  very  strong  argu- 
ment. 

Senator  Hatch.  Let  me  go  to  another  question.  As  I  understand 
it,  you  would  like  to  leave  at  12:30.  I  cannot  complete  my  line  of 
questioning  by  12:30,  but  I  am  willing  to  reschedule  this  hearing 
because  I  want  to  accommodate  you  in  every  way  I  can. 

Professor  Freedman.  Senator,  it  was  my  understanding  that  the 
hearing  was  only  scheduled  to  go  to  12:30.  I  must  have  misunder- 
stood what  Mr.  Feidler  told  me. 

Senator  Hatch.  Apparently  there  was  some  misunderstanding.  I 
am  willing  to  accommodate  you  in  any  way.  I  am  sorry. 

Senator  DbConcini.  Could  I  interrupt  the  chairman?  Could  not 
the  chairman  submit  the  questions  in  writing? 

Senator  Hatch.  No,  because  I  want  to  have  both  of  them  here  so  t 
we  can  benefit  from  the  interplay  between  them.  This  has  been,  I 
think,  a  valuable  aspect  of  these  hearings.  We  have  been  able  to 
listen  to  two  of  the  best  people  on  this  issue  in  the  country  respond 
to  one  another's  arguments. 

Senator  DeConcini.  I  am  partly  responsible  for  indicating  that 
the  hearings  today,  at  least,  from  the  proponents'  side,  would  not 
last  past  12:30.  But  the  chairman  has  the  right  to  call  as  many 
hearings  as  he  desires. 

Senator  Hatch.  I  have  no  problem  with  that,  Senator  DeConcini. 
I  am  going  to  honor  your  request  that  we  finish  at  12:30,  and  re- 
spect Ms.  Freedman's  wishes  in  the  process.  But  I  think,  too,  that 
this  is  a  very  important  subject  and  it  would  be  regrettable  if  we  do 
not  finish  today. 

We  could  go  tomorrow;  we  could  go  any  other  time  you  would 
like  to.  We  could  even  do  it  on  the  weekend;  I  do  not  care. 

Professor  Freedman.  My  availability  is  not  affected  by  weekends 
or  weekdays.  I  am  in  a  process  as  to  which  the  control  of  timing  is 
not  in  my  hands. 

Senator  Hatch.  I  understand.  Well,  let  me  just  go  as  fast  as  I  can 
and  maybe  I  can  get  through  some  of  them  if  you  can  both  answer 
succinctly.  I  may  not  go  back  and  forth,  so  let  me  know  if  you  want 
to  respond. 

Let  me  focus  on  what  seems  to  be  the  most  recurrent  matter 
raised  by  the  opponents  of  the  present  language  of  the  ERA,  the 
issue  of  public  funding  of  abortions.  In  your  understanding  Profes- 
sor Freedman,  what  is  the  present  state  of  the  law  with  respect  to 
abortion  funding? 

Are  limitations  on  such  funding  such  as  the  Hyde  amendment 
clearly  constitutional? 

Professor  Freedman.  My  opinion  is  that  Harris  v.  McRae  is  the 
governing  law  on  the  subject,  with  Williams  v.  Zbaruz,  and  I  think 
there  is  another  case,  the  Miller  case,  that  came  along. 

Senator  Hatch.  And  Beal  v.  Doe  as  well,  I  think. 

Professor  Freedman.  And  the  Maker  case. 
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*".atJr  Hatch.  In  Harru,  the  plaintiffs  who  wanted  to  overturn 
the  Hyde  aroendment  argued  that  the  amendment  violated  the 
wcman's  right  to  privacy,  as  described  earlier  in  Roe  v.  WadT 
♦h?Sp A^k  am£- that  the  ^Y*  ejected  that  argument?  Would 

tttt  teSSft"    way?  1  thhS  you 

Senator  Hatch.  Then  the  ERA  would  not  change  it,  if  that  were 
the  sole  argument? 
Professor  Friedman.  No,  no. 

Senator  Hatch.  If  I  am  correct,  however,  the  Court  was  also  con- 
f™r^iiu  HarrUt  mth  the  argument  that  the  Hyde  amendment 
violated  the  equal  protection  clause  of  the  14th  amendment 

Flaintifls  argued  that  the  provision  discriminated  against  indi- 

^^TfLrfe  <?,kLnof  ^^herwise  obtained  anlbortion.  fc 
it  correct  that  the  Court  also  rejected  that  argument? 
Professor  Freedman  Yes. 

El™ °K;.Wou,d  ERA  change  the  argument  that 
denial  of  abortion  funding  is  sex  discrimination? 

Professor'  Frexdman.  Would  it  change  the  argument  about  poor 
women,  about  indigency?  ^ 

Senator  Hatch.  That  is  right. 

ab^lfmdSei!c^UU)MAN'  N°'  h  i   an  equal  Protection  argument 
•  Senator  Hatch.  Would  the  ERA  change  the  argument  that  the 
nyde  amendment  discnminated  against  women 

niiXSfS01,  V^SBSf^--yt  me  JM8t  «»y  what  I  understand.  The 
plaintiffs  argued  that  it  was  a  violation  of  the  equal  protection 
clause  o"  the  bases  of  privacy,  indigency,  and  sex. 

iJ^JSSP^i:  WhJChr.areJ^.  on  the  equal  protection 
clause,  could  still  be  made  after  the  ERA.  An  ERA  argument  could 
also  be  made.  All  of  those  arguments  

Senator  Hatch.  So  you  are  saying  it  could  be  made? 

Professor  Freedman.  Yes,  an  ERA  argument  can  be  made 

Senator  Hatch.  As  to  sex  discrimination  in  general? 

Professor  Freedman.  Sure.  The  argument  could  be  made,  and 
the  answer  would  be  all  of  those  lead  to  strict  scrutiny  because  the 
argument  based  on  ERA  is  a  unique  physical  characteristics  argu- 
ment. The  argument  based  on  sex  is  an  intermediate  scrutiny  anni- 
ment The  argument  based  on  poverty  is  that  it  should  be  a  suspect 1 
class.  The  privacy  argument  is  strict  scrutiny  and  the  result  conies 
out  the  same  because  there  is  no  standard  in  any  of  those  argu- 
ments that  is  higher  than  strict  scrutiny,  which  to  required  by  pri- 
vacy.  So  you  get  a  new  argument,  but  not  a  different  result. 

isenator  Hatch.  As  I  understand  it,  the  Court  rejected  the  equal 
protection  argument,  because  they  concluded:  "It  ia  not  predicated 
on  a  constitutionally  suspect  classification."  ' 

Professor  Fx*  »man.  You  are  talking  about  the  poverty  argu- 
ment, because  they  did  not  address  the  sex  argument? 

Senator  Hatch.  That  is,  there  is  no  class  of  indigent  women  enti- 
tled to  special  constitutional  protection  as  there  is  a  class  of  racial 
minorities,  for  example. 
Professor  Freedman.  Yes.  They  rejected  it. 
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Senator  Hatch.  Well,  it  it  not  the  purpose  of  the  equal  rights 
amendment  to  raise  the  sex  classification  to  the  same  constitution- 
al status  as  race  classification? 

Professor  Friedman.  No. 

Senator  Hatch.  To  go  beyond  it?  .......      .  *u 

Professor  Friedman.  No.  It  is  a  different  standard;  it  is  not  the 
same  It  is  a  different  standard.  It  is  not  permissible  to  use  sex  clas- 
sifications, but  this  is  not  a  sex  classification.  I 

Senator  Hatch.  Well,  Congressman  Don  Edwaros  said  it  w  the 
same  standard,  and  he  is  the  chairman  of  the  Constitutional  Rights 
Subcommittee  in  the  House  and  a  proponent  of  the  ERA. 

Professor  Freedman.  No,  that  is  not  what  I  understand. 

Senator  Hatch.  Is  that  not  good  legislative  history, 'if  he  does  say 
that? 

Professor  Freedman.  If  he  says  that  it  is  a  suspect  class  stand- 
ard, that  is  the  governing  legislative  history.  That  is  not  what  I  un- 
derstand his  current  position  to  be.  I  understand  him  to  be  saying 
what  we  have  said  all  along,  which  is  that  sex  is  not  a  permissible 
classification.  ,  '  .  ._ 

But  either  way,  we  are  not  talking  here  about  a  sex  classifica- 
tion. We  are  talking  about  a  classification  based  on  a  unique  physi- 
cal characteristic.  .  .       ,  >      _        j  ,. 

Senator  Hatch.  I  do  not  believe  I  ,have  detected  any  disagree- 
ment among  either  proponents  or  opponents  of  ERA  that  the  pur- 
pose of  the  amendment  is  to  at  least  establish  strict  scrutiny  as  the 
standard  of  judicial  review  for  sex  classifications.  Aren  1 1  correct? 

Professor  Freedman.  At  least,  certainly,  but  it  is  different. 

Senator  Hatch.  It  may  be  more  rigorous,  but  at  least — : 

Professor  Freedman.  It  is  just  different.  It  is  not  permissible  to 
use  sex  classifications,  but  the  point  is  this  is  not  a  sex  classifica- 
tion so  I  do  not  know  why  we  are  having  so  much  discussion  of  it. 
This  is  not  a  sex  classification.  . 

I  am  talking  about  facial  sex  classifications— under  the  ERA,  you 
cannot  use  a  classification  that  says  men  and  women  are  treated 
differently.  ,  A 

Senator  Hatch.  Well,  am  I  correct  in  my  assumption  that  if  a 
law  such  as  the  Hyde  amendment  is  challenged  on  alternative 
grounds— that  is,  either  the  right  to  privacy  or  equal  protection— 
that  it  will  be  overturned  if  it  is  in  violation  of  either  constitution- 
al provision? 

Professor  Freedman.  Sure. 

Senator  Hatch.  Now,  given  that  the  express  purpose  of  the  ERA 
is  to  elevate  sex  to  a  suspect  classification,  akin  to  race,  why  could 
not  a  reasonable  observer  assume  that  Harris  v.  McRae  would  be 
altered  by  the  ERA?  •  • 

Professor  Freedman.  Because  the  standard  under  privacy  is 
strict  scrutiny  and  the  standard  for  unique  physical  characteristics 
is  strict  scrutiny.  So  the  question  is,  What  does  strict  scrutiny  re- 
quire? 

We  do  not  have  to  speculate  about  what  strict  scrutiny  requires. 
The  standard  for  privacy  has  been  reaffirmed  since  Harris;  it  was 
affirmed  in  Harris.  It  is  strict  scrutiny.  The  Court  made  certain  dis- 
tinctions based  on  whether  it  was  a  restriction  on  a  woman  s  right 
to  choose  or  not,  not  based  on  the  standard  of  review. 
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They  did  not  say  we  have  a  different  standard  of  review.  It  is 
strict  scrutiny,  strict  scrutiny,  strict  scrutiny.  So  we  know  what 
they  do  in  strict  scrutiny.  They  say  funding  is  different  from  a 
criminal  abortion  law. 

Senator  Hatch.  Professor  Noonan,  what  do  you  have  to  say  on 
that?  Is  it  strict  scrutiny  or  not,  and  what  does  that  mean? 

Professor  Noonan.  I  was  intrigued  by  Professor  Freedman 
saying  the  ERA  argument  could  be  made  and  would  be  made  on 
funding.  Now,  I  assume  that  no  lawyer,  however  zealous  an  advo- 
cate, would  make  an  irresponsible;  argument. 

So  I  take  it  that  when  she  admits  the  argument  would  be  made, 
that  is  a  reasonable  interpretation  of  the  ERA;  that  it  invalidates 
the  funding.  So  I  think  she  has  come  half  way  in  admitting  that  we 
have  £  U  a  very  reasonable  doubt  here. 

Four  Justices  of  the  Supreme  Court  said  that  they  thought,  even 
under  the  weak  equal  protection  standard,  funding  should  be  man- 
dated. They  were  not  dealing  with  a  suspect  class.  It  is  unconceiva- 
ble to  me,  when  you  now  create  a  suspect  class,  that  there  would 
not  be  a  powerful  reason  for  applying  the  suspect  classification  rule 
on  behalf  of  sex  discrimination  in  order  to  mandate  abortion  fund- 
ing. 

I  do  not  think  there  is  any  doubt  about  the  way  it  would  go.  But 
trying  to  at  least  meet  her  half  way,  I  think  she  agrees  there  is  at 
least  a  reasonable  possibility.  Yet,  she  is  dealing  with  something 
that  is  abhorred  by  a  large  part  of  the  country.  She  will  not  agree 
to  the  simple  amendment  that  would  obviate  the  doubt.  Why  not? 

Senator  Hatch.  Let  me  read  from  Harris  v.  McRae.  It  says: 

This  presumption  of  constitutional  validity,  however,  disappears  if  a  statutory 
classification  is  predicated  on  criteria  that  are,  in  a  constitutional  sense,  "suspect, 
the  principal  example  of  which  is  a  classification  based  on  race. 

They  continue  subsequently, 

For  the  reasons  stated  above,  we  have  already  concluded  that  the  Hyde  amend- 
ment violates  no  constitutionally  protected,  substantive  rights.  We  now  conclude  as 
well  that  it  is  not  predicated  on  a  constitutionally-suspect  classification. 

So  this  particular  case  was  decided  as.it  was  explicitly  because 
there  was  no  suspect  classification. 

What  do  you  have  to  say  about  that,  Professor  Noonan? 

Professor  Noonan.  I  think  that  is  exactly  Vight.  I  think  Professor 
Freedman  has  given  us  one  half  of  the  case.  The  Court  in  so  many 
words  does  not  agree  with  her.  The  Court  itself  says  we  are  not 
dealing  with  a  suspect  class. 

Now,  we  create  a  suspect  class  with  the  ERA.  The  whole  decision 
framework  is  changed,  and  I  cannot  understand,  Professor  Freed- 
man, why  you  do  not  see  that;  I  really  do  not. 

Senator  Hatch.  Let  me  see  if  I  can  ask  a  question  that  might 
help  clarify  it.  Under  the  language  of  the  proposed  ERA,  Professor 
Freedman,  would  a  pregnancy  classification  such  as  we  find  in  the 
Hyde  amendment  be  treated  as  a  classification  on  the  basis  of  sex? 

Professor  Freedman.  No. 

Senator  Hatch.  It  would  not? 

Professor  Freedman.  It  is  accorded  strict  scrutiny  precisely  be- 
cause it  is  not  a  sex  classification.  If  it  were  a  sex  classification,  it 
would  not  be  permissible. 
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a^1?  ma?*™;  Am  1  eorrwt .that  title  VI1  of  the  Civil  Rights 
Act  of  1964  treata  pregnancy  classifications  by  employers  in  the 

J?B!ta!hdW  •  " *"  i,,U8trati°n  of SfflinatSS 

Professor  Friedman.  Yes;  they  treat  as  a  form  of  sex  discrimina- 
tion, but  they  do  not  treat  it  as  if  it  were  a  facial  class  aacrimma 

then?at°r  W°Uld  y°U  disagree        title  V11  on  that  point, 

Professor  Friedman.  No;  I  do  not 
Senator  Hatch.  OK. 

JF#Tm  F*^A*N  The  P08"1?"  of  the  di«enters  in  Gilbert 
and  Ueduldw  is  that  pregnancy  classifications  must  be  reviewed 
with  something  other  than  minimal,  toothless  scrutiny ?TW  Sve 
to  have  some  kind  of  strict  scrutiny.  There  is  strict  scruftnj?  of 

whS?^  re^sat,°n8'        '*  ^       ^  "0W  means;  that  *" 
The  point  that  I  am  making  about  Harris  which  Professor 
Noonan  disagrees  with  is  that  they  used  strict  scrutiny  in  Harris 
under  privacy,  and  that  the  same  results  on  strict  scrutiny  are  thl 
same  results  on  strict ^scrutiny,  and  I  would  point  to  the  dissenters' 
opinion  in  Harris  v.  McRae  in  support  of  my  position  aMBeniere 
There  is  not  a  mention  of  a  sex  discrimination  argument  in 
there.  In  dissent,  Bramuui  and  Marshall  both  took  the  position  n 
•52  ?nd  ^"^V       unique  physical  characteristics  should  be 
subject  to  some  kind  of  more  serious  scrutiny,  and  yet  they  did  not 
Mtfael  dSnT  P  *        characteristics  argument  in  Harris  v. 

JErSS?^01"  N°?NAN  Can  I  make  one  comment  on  why  they  did 
X ?vJr  #i  Wafu4  yeara  W  the^  were  8tni  a  minority.  They  had  lost 
in  Geduldig;  they  saved  their  breath.  Why  should  tfiey  mabui  ar- 
gument they  had  loit  on  in  two  caaes?  ' 

Professor  Freedman.  They  do  it  all  the  time. 

r  NooNAN  ?ut  to  speculate  as  to  why  they  would  not 
jority  ar&ument  is  vt,ry  different.  Now,  they  have  got  a  ma- 

they^n^\h?tEB!DMAN'       ^  lWt  °n  th®  0ne*  to0»  and 

r«»Uf?8SOr  NooNAN-  S*ay  I  ask  you  one  simple  question?  Did  the 

SXth  rjss  3ft the  m*ority  opinion' My  we  are  not  deai- 

Professor  Freedman.  Yes. 
Professor  Noonan.  All  right. 
^Professor  Freedman.  They  were  talking  about  poverty  at  the 

Professor  Noonam.  Right.  Will  not  the  reasoning  change  when 
they  are  dealing  wiui  a  suspect  class? 

.  «0fS?°r  Jhey  will  not  be  dealing  with  a  suspect 

class.  They  will  be  dealing  with  strict  scrutiny  Wd  op  unique 
physical  characteristics.  J  unique 

Professor  Noonan.  That  is  not  a  suspect  class? 

Professor  Freedman.  No. 

Senator  Hatch.  Under  the  language  of  the  ERA  

Professor  Freedman.  The  ERA  does  not  make  sex  a  suspect  class 
It  says  it  is  not  permissible  to  use  sex  classifications,  and  it  says 


ERIC 


52G 


ERIC 


519 

unique  physical  characteristic  classifications  are  not  sex  classifica- 
tions, but  they  are  related  to  sex  discrimination  in  such  a  way  that 
they  are  subject  t  i  strict  scrutiny. 

Senator  Hatch.  Well,  I  hate  to  say  it,  but  I  believe  that  that  is 
inconsistent  with  what  every  ERA  proponent,  who  has  spoken  in 
the  Congress,  says  about  it.  You  may  be  right.  I  am  not  saying  you 
are  right.  But  you  are  in  a  distinct  minority,  among  even  propo- 
nents. / 

Professor  Freedman,  Let  me  clarify  why  that  confusion  happens 
so  often,  and  it  does  happen  a  lot  and  people  use  it  in  a  loose  phra- 
seology because  what  "suspect  class"  has  come  to  mean  under  the 
14th  amendment  for  race  has  been  fatal  in  fact.  The  phrase  that  is 
used  is  it  is  scrutiny  which  is  strict  in  form,  fatal  in  fact.  I  think 
the  Court  has  actually  said  that  on  occasion. 

So  it  is  the  highest  standard  with  which  people  are  familiar  and 
people  use  it  to  say  we  mean  something  more  than  intermediate 
scrutiny.  But,  in  fact,  strict  scrutiny  means  a  review  in  which  the 
Government  bears  some  burden  of  justification. 

Under  the  equaj  rights  amendment,  facial  classifications  cannot 
be  used;  you  cannot  justify  them.  Faciul  classifications  are  not  per- 
missible; they  cannot  be  used.  Unique  physical  characteristics  are 
subject  to  strict  scrutiny. 

Professor  Noonan.  Now,  would  not  pregnancy  and  abortion  be 
subject  to  strict  scrutiny? 

Professor  Freedman.  Yes,  and  strict  scrutiny  is  also  what  is  used 
under  the  due  process  clause  and  under  the  14th  amendment  for 
abortion  now. 

Senator  Hatch.  In  our  first  hearing  Marna  Tucker,  a  leading 
proponent  fcr  the  equal  rights  amendment,  said  sex  discrimination 
under  the  ERA  would  be  treated  as  equivalent  to  race  discrimina- 
tion. 

Now,  you  know,  if  that  does  not  indicate  that  there  is  contusion 
on  what  the  ERA  means,  I  do  not  know  what  does. 
Professor  Freedman.  No. 

Senator  Hatch.  She  was  the  lead  witness  of  ERA  sponsors  on 
this  committee. 

Professor  Freedman.  It  is  a  difference  between  a  legal  technical- 
ity about  how  the  results  are  accomplished  and  what  the  results 
would  be.  The  reason  why  suspect  class  is  not  the  standard  for  sex 
discrimination  for  facial  classification  is  because  the  history  of  race 
gives  a  special  meaning  to  strict  scrutiny  about  race  and  suspect 
class  status  about  race. 

The  results  of  a  14th  amendment  case  about  race  and  the  results 
in  an  equal  rights  amendment  about  a  facial  classification  would 
parallel  each  other.  It  is  not  a  disagreement. 

Senator  Hatch.  I  think  it  is.  Do  we  have  to  write  your  Yale  Law 
Review  article  into  the  statute  to  clarify  it? 

Professor  Freedman.  If  you  look  at  the  original  legislative  histo- 
ry, it  does  not  say  this  mokes  sex  a  suspect  class.  The  ERA  is  not 
an  amendment  to  the  14th  amendment;  it  is  its  own  amendment. 

The  thing  is  it  is  beside  the  point  in  this  context  because  we  are 
talking  about  facial  classifications.  For  unique  physical  characteris- 
tics, the  standard  is  strict  scrutiny.  Unique  physical  characteristics 
are  not  the  same  as  facial  classifications. 
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Senator  Hatch.  Under  the  language  of  the  equal  rights  amend- 
ment, would  a  pregnancy  classification  such  as  the  Hyde  amend- 
ment be  subject  to  the  standards  of  the  unique  physical  character* 
istics  exception  that  you  are  talking  about? 

Professor  Freedman.  Yes,  strict  scrutiny  would  apply. 

Senator  Hatch.  Where  does  that  exception  derive  from? 

Professor  Freedman.  The  whole  unique  physical  characteristics 
argument  was  developed  in  the  original  legislative  history  without 
prior  case  precedent. 

Senator  Hatch.  Actually,  it  was  developed  in  your  Yale  Law 
Review  article;  was  it  not?  It  has  no  further  basis;  does  it? 

Professor  Freedman.  Yes,  which  became  legislative  history,  but 
as  it  happened  the  Gilbert  dissenters  

Senator  Hatch.  It  is  "legislative  history"  except  that  no  one 
seems  to  agree  on  what  it  means. 

Professor  Freedman.  It  is  an  obvious  fact  about  men  and  women 
that  women  have  certain  reproductive  capacities  and  activities  that 
men  db  not  have.  So  it  is  not  a  question  that  you  have  to  go  far 
afield  to  think,  what  are  we  going  to  do  about  pregnancy  classifica- 
tions. It  is  not  as  though  you  have  to  make  up  the  problem  of  preg- 
nancy . 

The  problem  of  pregnancy  is  a  difference  between  the  sexes.  The 
question  is  will  it  swallow  the  main  rule  of  the  amendment.  So  in 
the  Yale  article  we  talked  about  uniaue  physical  characteristics, 
and  that  is  what  the  dissenters  did  in  Gilbert  and  Geduldig,  so  now 
there  is  case  law  analogous  to  unique  physical  characteristics,  al- 
though there  was  not  at  the  time  of  the  original  legislative  history. 

Senator  Hatch.  Are  there  any  other  exceptions  to  what  you  and 
Professor  Emerson  describe  as  the  "absolute"  standard  to  be  em- 
ployed under  the  equal  rights  amendment? 

Professor  Freedman.  Wait  a  minute. 

Senator  Hatch.  I  am  talking  about  the  right  to  privacy,  for  ex- 
ample. 

Professor  Freedman.  I  know,  but  that  is  facial  classifications. 

Senator  Hatch.  All  right.  That  is  your  nomenclature. 

Professor  Freedman.  These  are  classifications  based  on  unique 
physical  characteristics.  This  is  not  an  exception  about  facial  classi- 
fications. Classifications  based  on  pregnancy  are  not  facial  classifi- 
cations; they  are  unique  physical  characteristics. 

Senator  Hatch.  Do  you  have  any  comments  about  that,  Professor 
Noonan? 

Professor  Noonan.  You  know  that  this  unique  physical  charac- 
teristic was  something  that  the  original  authors,  with  commenda- 
ble astuteness,  dreamed  up.  Senator  Bayh  to  some  extent  adopted 
it  in  his  Senate  report,  but  it  has  not  stood  up  in  the  Supreme 
Court  in  the  title  VII  cases. 

I  do  not  know  really  why  we  should  spend  a  lot  of  time  on  it, 
except  that  we  have  the  author  of  the  idea.  When  I  see  that  you 
yourself  rejected  it  in  the  General  Electric  case,  where  you  said 
pregnancy  was  not  unique,  it  was  shared— did  you  not  say  that, 
that  an  operation  for  pregnancy  reached  shared  characteristics 
with  other  operations? 

Professor  Freedman.  Yes.  I  did  not  say  that  pregnancy  was  not  a 
unique  physical  characteristic. 
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Professor  Noonan.  Just  the  operation? 

Professor  Freedman.  I  said  that  the  concern  of  the  employer  in  a 
disability  scheme  did  not  go  to  unique  features  of  pregnancy.  There 
are  some  features  shared  and  some  features  not  shared. 

The  employer  does  not  care  about  the  fact  that  pregnancy  in- 
volves reproduction.  The  employer  cares  about  employee  disability; 
that  is  what  Congress  recognized  in  the  Pregnancy  Discrimination 
Act. 

Professor  Noonan.  And  then  after  you  made  that  argument,  did 
not  Justice  Brennan,  whose  position  you  endorse,  say  men  have  a 
reproductive  system,  women  have  a  reproductive  system;  there  are 
common  categories? 

Professor  Frekdman.  They  are  common  categories  as  they  relate 
to  an  employer  disability  scheme.  The  whole  point  of  strict  scrutiny 
is  you  have  to  look  at  the  classification  in  question  that  supposedly 
has  to  do  with  reproductive  function,  and  ask  does  it  have  to  do  * 
with  reproductive  function. 

Professor  Noonan.  And  what  would  be  different  about  abortion? 

Professor  Friedman.  The  whole  point  about  abortion  and  why 
there  is  so  much  debate  about  it  is  that  abortion  has  to  do  with  the 
reproductive  function  in  a  way  that  is  not  like  anything  else. 

Professor  Noonan.  It  ends  in  a  person  not  having  a  child 

Professor  Freedman.  Right,  or  if  a  person  does  not  have  an  abor- 
tion, the  person  goes  ahead  and  has  a  child. 

Professor  Noonan.  But  as  far  as  it  is  funded,  it  ends  up  in  neu- 
tering the  reproductive  capacity  and  reducing  the  person  to  the 
many  people  who  do  not  have  children. 

Pro  fessor  Freedman.  I  do  not  think  a  woman  who  has  an  abor- 
tion is  reduced  to  being  a  man. 

Professor  Noonan.  In  that  respect,  in  the  respect  we  are  looking 
at,  is  that  not  true? 

Professor  Freedman.  No. 

Professor  Noonan.  You  said  in  so  many  words  in  that  brief  that 
the  reproductive  process— the  unique  thing  is  that  you  have  a 
baby. 

Professor  Freedman.  Or  do  not  have  a  baby.  You  have  to  deal 
with  the  fact  that  there  could  be  a  baby. 

Professor  Noonan.  And  abortion  ends  that  possibility. 

Professor  Freedman.  That  is  right,  jut  it  is  not  as  if  you  never 
went  through  any  process.  It  does  not  make  you  a  man.  One  thing 
that  is  real  clear  to  me  is  that  people  who  have  abortions  do  not 
end  up  being  men.  fLaughter.] 

Professor  Noonan.  We  are  looking  at  shared  characteristics  at  a 
particular  point  in  time.  Just  as  you  pointed  out,  a  woman  is  just 
like  a  man  in  getting  some  kind  of  medical  operation  in  pregnancy. 
Iso  in  this  one  respect,  she  is  not  bearing  a  child. 

Professor  Freedman.  Vis-a-vis  the  employer's  concern.  The  em- 
ployer's concern  is  with  whether  an  employee  should  be  compensat- 
ed for  expenses  or  for  time  lost  from  work  because  of  disability.  It 
does  not  make  a  difference  whether  employees  are  disabled  because 
they  are  pregnant  or  they  are  disabled  for  some  other  reason. 

This  is  what  I  was  trying  to  clarify.  There  seemed  to  be  a  misun- 
derstanding by  some  people  that  the  unique  physical  characteris- 
tics doctrine  was  not  what  the  dissent  said  in  Gilbert  and  Geduldig, 
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but  rather  what  the  majority  said;  in  other  wordSv  no  scrutiny  at 
all. 

And  I  was  trying  to  clarify  in  that  brief,  and  I  thihk  did  clarify, 
and  the  dissent  picked  it  up,  that  unique  physical  characteristic 
scrutiny  means,  that  there  has  to  be  some  scrutiny  abdut  whether 
the  regulation  is  related  to  something  unique  about  pregnancy.  In 
a  disability  context  it  is  not  related  to  anything  unique  about  preg- 
nancy. ,    n  ,   ,\  .  . 

Senator  Hatch.  Professor,  assume  that  the  Congress  decided  in  a 
Health  and  Human  Services  appropriation  to  fund  research,  pro- 
grams for  every  significant  health  program  or  disease  with  theuex- 
ception  of  sickle  cell  anemia.  As  you  know,  sickle  cell  anemia  is  a 
disease  that  strikes  predominantly  black  individuals.  \ 

Would  you  imagine  that  anyone  could  make  an  argument  that 
such  a  denial  violated  the  equal  protection  clause  of  the  14th 
amendment?  ...  ^  ,  , 

Professor  Freedman.  It  would  depend  on  why  Congress  had 
taken  that  action.  You  are  asking  me  to  assume  that  Congress  did 
it  for  racial  animus? 

Senator  Hatch.  No. 

Professor  Freedman.  I  cannot  imagine  that. 

Senator  Hatch.  Assume  that  the  Congress  did  not,  would  not  an 
argument  still  be  made  that  it  violated  the  equal  protection  clause? 
How  would  that  illustration  be  any  different  from  the  abortion 
issue,  in  which  Congress  has  chosen  not  to  fund  a  medical  proce- 
dure which  exclusively  affects  women?  You  do  not  see  any  analo- 
gy7 

Professor  Freedman.  First  of  all,  I  cannot  imagine  Congress 
doing  that.  No.  2,  the  issue  on  equal  protection  would  depend  in 
part  on  why  they  did  it. 

Senator  Hatch.  Yes. 

Professor  Freedman.  Sure,  somebody  would  argue  that,  but  the 
only  possible  reason  for  Congress  not  to  fund  it— I  mean,  there 
might  be  a  million  reasons  why  they  did  not  fund  it.  They  might 
decide  that  it  would  not  be  productive  research. 

Senator  Hatch.  It  may  cost  too  much;  they  just  do  not  want  to 
pay  for  it.  It  sounds  like  you  are  endorsing  an  intent  standard  here 
by  looking  to  motivation. 

Professor  Freedman.  It  would  depend  on  the  reason  that  Con- 
gress did  it.  If  Congress  did  it  out  of  racial  animus,  then  they  would 
be  discriminating  on  the  basis  of  race,  but  that  is  not  the  case  in 
the  abortion  funding  cases.  They  are  not  parallel. 

The  other  thing  that  is  not  parallel  is  that  there  exists  a  body  ot 
constitutional  law  that  deals  with  the  abortion  situation.  There 
does  not  exist  a  body  of  law  that  deals  with  sickle  cell  anemia. 

Senator  Hatch.  The  Library  of  Congress  recently  prepared  an 
extensive  analysis  of  the  ERA/abortion  issue;  I  know  you  are  famil- 
iar with  that.  It  concluded,  "If  strict  scrutiny  is  the  Btandarc.  ap- 
plied, then  the  answer  to  the  question  of  whether  pregnancy  classi- 
fications are  sex-based  classifications  would  seem  to  be  affirma- 
tive." 

Now,  at  least  as  I  have  interpreted  you,  you  have  said  that  strict 
scrutiny  would  be  the  appropriate  standard  even  in  the  instance  of 
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clarification!*  involving  unique  physical  characteristics.  Am  I 
wrong  in  that? 

Professor  Freedman.  No,  I  believe  in  strict  scrutiny  for  those. 

Senator  Hatch.  Well,  the  Library  of  Congress  would  conclude 
that  the  ERA  would  promote  abortion  funding.  Do  you  disagree 
with  that  research? 

Professor  Friedman.  They  equated  that  unique  physical  charac- 
teristics with  facial  sex  classifications,  and  I  do  not  agree  with  that 
equation. 

Senator  Hatch.  You  seem  to  be  the  only  one  who  has  ever  made 
this  argument. 

Professor  Frbedman.  No.  The  Yale  Law  Journal  article  makes 
that  argument  and  takes  this  position.  It  clearly  differentiates  be- 
tween facial  classifications  and  unique  physical  characteristics  clas- 
sifications. It  says  facial  classifications  are  not  permissible;  it  says 
unique  physical  characteristics  classifications  nave  to  be  closely 
scrutinized. 

Senator  Hatch.  The  only  thing  I  am  pointing  out  is  that  the  Li- 
brary of  Congress  analysts  seem  to  misunderstand;  Congressman 
Edwards  seems  to  misunderstand,  and  Senators  Tsongas  and  Pack- 
wood  seem  to  misunderstand. 

Professor  Freedman.  I  do  not  think  Representative  Edwards  mis- 
understands. 

Senator  Hatch.  You  do  not  think  he  misunderstands? 

Professor  Freedman.  No.  I  agree  that  there  is  strict  scrutiny  of 
pregnancy  classifications.  I  think  that  they  are  ignoring  the  effect 
of  Harris  v.  McRae  on  telling  us  what  strict  scrutiny  requires  when 
it  is  applied. 

Professor  Noonan.  Can  I  ask  the  professor  one  question? 
Senator  Hatch.  Sure. 

Professor  Noonan.  Why  do  you  attach  such  importance  to  part 
one  of  Harris  and  ignore  what  the  Court  said  in  part  two?  They 
said  we  are  not  applying  strict  scrutiny,  with  the  plain  implication 
that  it  would  be  different  that  they  were.  Why  did  they  say  that? 

Senator  Hatch.  That  is  the  quote  I  read. 

Professor  Freedman.  First  of  all,  they  were  talking  about  pover- 
ty, not  sex. 

Professor  Noonan.  All  right.  Whatever  they  were  talking  about, 
they  said  they  are  not  doing  it  by  implication. 

Professor  Freedman.  They  did  not  even  dignify  the  sex  argument 
with  a  discussion. 

Professor  NooNAif  Yes. 

Professor  Freedman.  Second,  if  your  argument  were  persuasive, 
I  think  the  dissent,  which  believes  in  strict  scrutiny  for  pregnancy 
classifications,  would  have  adopted  it. 

Professor  Noonan.  But  ERA  was  not  in  place.  You  kept  telling 
us  Harris  talked  about  strict  scrutiny.  The  Court  says  "we  did  not* 
in  this  part  of  the  case. 

Professor  Freedman.  It  is  uncontested  that  strict  scrutiny  is  the 
standard  of  review  for  privacy  violations. 

Senator  DeConcini.  Mr.  Chairman? 

Senator  Hatch.  Yes? 

Senator  DeConcini.  The  witness.  Professor  freedman,  did  write 
Congressman  Edwards  in  response  to  the  legal  analysis  of  the 
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impact  of  the  proposed  equal  right*  amendment,  dated  November 
7.  It  is  a  lengthy  letter  and  I  would  ask,  if  the  chairman  would  not 
object,  that  it  appear  in  the  record. 

Professor  Friedman.  Senator  Hatch,  I  do  not  know  if  my  pre- 
pared testimony  has  gotten  into  the  record  officially,  and  I  just 
want  to  make  sure  it  does. 

Senator  Hatch.  Without  objection,  we  will  make  sure  it  goes  in 
immediately  following  your  initial  remarks. 

Professor  Freedman.  Thank  you, 

Senator  Hatch.  Now,  is  it  your  view,  Professor,  that  the  Hyde 
amendment  is  a  constitutional  exercise  of  authority  by  the  Con- 
gress? 

Professor  Freedman.  I  believe  that  that  is  the  law  of  the  Consti- 
tution, yes.  The  Supreme  Court  has  said  that  is  what  the  Constitu- 
tion means,  and  they  are  the  ultimate  arbiters. 

Senator  Hatch.  If  that  is  so,  you  believe  that  Congress  has  the 
authority  to  restrict  public  funding  of  abortions  for  indigent 
women?  Do' you  personally  believe  that? 

Professor  Freedman.  I  do  no^  understand  the  question. 

Senator  Hatch.  Well,  let  me  say  it  again. 

Professor  Freedman.  I  mean,  the  supreme  Court  has  spoken 
about  what  the  Constitution  permits. 

Senator  Hatch.  You  are  acknowledging  that  Congress  has  a 
right  to  pass  the  Hyde  amendment  as  an  exercise  of  its  constitu- 
tional power.  So  the  Congress  does  have  the  authority  to  restrict 
public  funding  for  abortions  fdr  indigent  women? 

Professor  Freedman.  Is  that  not  what  it  has  already  done? 

Senator  Hatch.  Yes.  So  you  are  saying  it  does,  then? 

Professor  Freedman.  The  Supreme  Court  has  said  they  do,  and 
the  Supreme  Court  is  the  ultimate  authority  as  to  the  meaning  of 
the  Constitution. 

Senator  Hatch.  Would  you  anticipate  anv  significant  litigation 
directed  to  overturning  the  Hyde  Amendment  if  the  ERA  is 
passed?  Are  you  saying  that  it  would  have  little  or  no  chance  of 
success? 

Professor  Freedman.  I  do  not  think  the  equal  rights  amendment 
will  cause  further  litigation.  I  thr-W  as  long  as  the  Hyde  amend- 
ment is  in  place,  people  who  <*isagr  t  with  the  Supreme  Court  s 
ruling  will  try  to  figure  out  w,  vs  to  ^et  it  overturned.  So  I  expect 
that  at  any  point  that  they  thhi>  **at  they  can  overturn  it,  they 
will  bring  cases  trying  to  overturn  it. 

Senator  Hatch.  If  I  understand  your  testimony,  you  are  saying 
they  will  not  be  successful  in  overturning  it? 

Professor  Freedman.  They  will  not  be  successful  on  the  grounds 
of  the  ERA  on  overturning  it.  They  may  or  may  not  succeed  in 
changing  the  dimensions  of  the  constitutional  right  of  privacv. 

As  I  understand  it,  it  is  the  hope  of  those  who  oppose  abortion 
that  the  Supreme  Court  will  abandon  the  whole  line  of  argument 
they  took  in  Roe  v.  Wade.  And  I  suspect  that  the  question  of 
whether  the  Supreme  Court  should  change  its  mind,  either  to  go 
further  towanfl  a  choice  position  or  further  toward  an  antiabortion 
position,  will  continue  to  be  litigated. 

My  point  is  that  it  will  be  litigated  as  a  privacy  matter;  that  the 
Court  will  decide  it  oh  a  privacy  matter,  not  that  it  will  not  be  liti- 
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gated.  I  think  this  country  is  going  to  be  righting  one  way  or  an- 
other about  this  issue  for  some  time  to  come. 

Senator  Hatch.  Then  I  take  it  you  would  disagree,  then,  with  the 
Connecticut  superior  court  judge  in  the  judicial  district  of  New 
Haven  in  the  Doe  v.  Maker  case,  who  stated  in  response  to  a  chal- 
lenge to  a  public  funding  restriction: 

The  constitutional  arguments  that  policy  paragraph  275  violate  a  State'*  equal 
right  amendment  and  equal  protection  clause  have  substantial  merit.  Inasmuch  on 
this  u  sn  application  for  temporary  injunction  that  requires  s  prompt  determina- 
tion, the  Court  finds  that  it  must  pass  on  these  tempting  and  very  persuasive  argu- 
ments made  by  the  plaintiffs  and  limit  its  discussion  to  due  process  analysis. 

Do  you  agree  with  that? 

Professor  Fbbbdman.  I  did  not  follow  the  last  part  about  due 
process  analysis.  If  you  are  saying  do  I  think  that  those  are  persua- 
sive arguments,  that  is  a  prediction  about  whether  they  are  persua- 
sive to  the  Supreme  Court. 

Senator  Hatch.  Well,  basically,  he  said  that  the  argument  that 
the  State  Hyde  amendment  violates  the  State  ERA  offered  a  very 
tempting  and  very  persuasive  argument.. 

Professor  Pbrdman.  I  think  it  is  clear  that  it  is  not  a  very 
tempting  and  very  persuasive  argument  to  the  U.S.  Supreme 
Court,  which  is  what  I  understand  to  be  the  subject  of  this  hearing. 

Senator  Hatch.  OK.  In  the  1976  Supreme  Court  decision  6f  Mis- 
souri v.  Danforth,  the  Court  ruled  that  the  husband  of  a  pregnant 
woman  did  not  have  any  veto  right  over  the  abortion  decision  of 
the  spouse. 

Now,  given  that  the  ERA  is  designed  in  so  many  areas  of  domes- 
tic relations  to  equalize  the  roles  of  husbands  and  wives,  do  you 
think  the  equal  rights  amendment  would  have  any  impact  upon 
the  Danforth  decision  and  accord  the  husband  greater  rights  in 
this  area? 

Indeed,  I  noted  that  this  precise  argument  was  recently  made  in 
the  context  of  the  Maryland  State  equal  rights  amendment.  Would 
the  ERA  affect  Danforth? 

Professor  Friedman.  No,  I  do  not. 

Senator  Hatch.  You  do  not.  \ 

Professor  Friedman.  My  reasons  for  that  are  that  the  reason 
why  the  husband  does  not  have  rights,  in  the  Danforth  reasoning, 
is  because  it  is  a  constitutional  right  to  privacy  of  the  woman,  and 
for  the  State  to  give  the  husband  a  say— if  there  is  a  husband  and 
a  wife,  they  cannot  have  a  majority,  vote;  either  the  woman  decides 
or  the  husband  decides.  * 

If  you  give  the  husband  a  veto  power,  the  State  is  delegating  to 
the  husband  a  power  that,  under  the  Supreme  Court's  interpreta- 
tion in  Roe,  the  Supreme  Court  says  the  State  does  not  have.  So 
they  cannot  give  any  third  party  the  right  to  exercise  it. 

That  analysis  would  continue  to  govern,  so  for  privacy  reasons  it 
would  continue  to  be  the  same  law.  Privacy  analysis  controls;  pri- 
vacy analysis  says  the  husband  does  not  have  a  right. 

Senator  Hatch.  Do  you  have  any  comments  on  that,  Professor? 

Professor  Noon  an.  I  think  there  would  certainly  be  a  serious  ar- 
gument and  how  it  would  come  out,  of  course,  would  depend  on 
how  highly  the  .Court  valued  the  abortion  right  against  the  equal 
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rights  amendment.  But  it  would  certainly  be  a  point  of  consider- 
able substance  that  could  reasonably  be  argued.  . 

Senator  Hatch.  Sarah  Weddington,  one  of  the  attorneys  in  the 
landmark  Roe  v.  Wade  decision,  testified  several  years  ago  in  oppo- 
sition to  the  proposed  antiabortion  constitutional  amendment  that, 
"The  proposed  amendment  would  deny  the  ERA  principle  that 
women  have  a  right  to  'all  choices'." 

Do  you  agree  or  disagree  with  Ms.  Weddirigton? 

Professor  Frudman.  Do  I  agree  that  it  is  an  ERA  principle  that 
women  have  a  right  to  abortion?  ' 

Senator  Hatch.  Yes. 

Professor  Frudman.  I  think  under  our  Constitution,  it  is  a 
matter  of  the  constitutional  right  to  privacy  whether  women  have 
a  right  to  choose  abortion  or  not. 

Senator  Hatch.  Prof.  Paul  Freund,  who,  of  course,  has  been  one 
of  the  most  distinguished  constitutional  scholars  of  the  century,  re- 
cently wrote  on  the  abortion/ERA  connection  that,  "By  reinforcing 
the  equal  protection  amendment,  the  ERA  could  have  an  effect  on 
abortion  funding." 

Professor  Noonan,  do  you  agree  with  Professor  Freund  on  that 
point? 

Professor  Noonan.  I  do. 

Senator  Hatch.  And  you  disagree,  I  take  it? 

Professor  Freedman.  Yes.  I  think  it  will  not  have  a  practical 
effect.  The  point  is  the  Supreme  Court  has  a  very  powerful  tool  in 
privacy  analysis.  Now,  if  the  Supreme  Court  wants  to  reach  abor- 
tion funding,  they  can  do  it.  That  is  what  the  dissenters  said. 

Those  interpretations  are  available  to  them  and  if  the  Supreme 
Court  is  not  doing  it,  I  assume  it  is  because  the  Supreme  Court  be- 
lieves that  there  is  some  valid  distinction  between  restrictions  on 
funding  in  the  Medicaid  Program  and  other  kinds  of  rules  and  reg- 
\  ulations  and  criminal  laws  relating  to  abortion. 
\  Now,  if  the  Supreme  Court  is  inclined  to  go  further  than  it  has 
gone  in  favor  of  women's  rights  to  choose,  they  can  use  the  privacy 
doctrine  to  do  so,  and  if  they  do  not,  it  must  be  because  they  think 
there  is  some  distinction  between  funding  regulations  and  other 
kinds  of  regulations. 

The  suggestion  that  somehow  they  are  waiting  for  some  addition- 
al constitutional  power  when  they  have  articulated  the  right  to  pri- 
vacy in  very  powerful  terms— they  do  not  need  anything  more. 
They  have  the  power  to  make  up  their  minds  about  what  strict 
scrutiny  requires.  A 

Senator  Hatch.  During  the  House  testimony  on  the  ERA,  AFL- 
CIO  President  Lane  Kirkland  described  the  ERA/abortion  issue  as 
a  "substantial  one."  He  stated  that  the  AFL-CIO,  "believed  that 
Congress  may  and  should  provide  authoritative  guidance  for  the 
courts  in  those  areas." 

Do  you  agree  with  Mr.  Kirkland  in  this  matter? 

Professor  Freedman.  Well,  I  think  I  disagree  with  him  about 
how  substantial  the  issue  is  and  whether  the  guidance  that  has  al- 
ready been  given  is  clear.  But  to  the  extent  he  is  saying  that  it 
should  be  clear,  I  think  it  should  be  clear. 

Senator  Hatch.  OK. 
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Professor  Freboman.  I  do  not  understand  him  to  advocating 
an  amendment  to  the  amendment.  I  do  not  understand  that  to  be 
Mr.  Kirkland's  position,  although  I  do  not  know. 

Senator  Hatch.  I  have  interpreted  that  he  is  advocating  more 
clarity  than  what  Senators  Tsongas  and  Packwood  have  giv«;ii  to  us 
in  the  prior  hearings. 

In  light  of  the  fact  that  the  great  preponderance  of  feminist  orga- 
nizations argue  that  the  Hyde  amendment  was  unconstitutional 
under  even  the  14th  amendment,  is  it  not  a  virtual  certainty  that 
they  will  be  back  in  court  if  the  ERA  is  ratified  arguing  the  incon- 
sistency of  Hyde  and  the  ERA? 

Professor  Freedman.  I  think  everybody  is  going  to  argue  every- 
thing they  can  think  of  to  argue  on  both  sides  of  the  issue  for  as 
long  as  they  can  get  a  court  to  hear  them. 

Senator  Hatch.  Then  why  should  not  the  supporters  of  the  Hyde 
amendment  legitimately  desire  more  assurance  on  this  point  than 
you  and  other  ERA  proponents  seem  willing  to  give  them' 

Professor  Freedman.  Well,  I  think  that  the  legislative  history  is 
an  adequate  guide  to  interpretation  of  ihe  amendment  and  Con- 
gress has  full  power  over  that.  Tho  question  is  not  whether  people 
should  be  clear;  the  question  is  what  form  that  clarification  should 
take.  I  think  an  amendment  to  the  amendment  has  certain  dangers 
which  I  have  previously  explained. 

Senator  Hatch.  Let  me  inquire  further  about  an  illustration 
raised  by  Professor  Noonan.  It  should  not  be  long  before  we  have 
perfected  the  technology  to  predict  the  sex  of  infants  in  the  womb; 
once  that  is  achieved,  would  it  be  permissible  for  a  hospital  funded 
publicly  to  perform  such  analysis  for  parents  if  the  impact  was  a 
disproportionately  high  number  of  abortions  of  girls  rather  than 
boys? 

What  if  the  hospital  indeed  is  aware  that  a  particular  family  is 
desirous  of  aborting  females  but  not  males?  Would  the  ERA  affect 
such  a  situation  at  all? 

Professor  Freedman.  It  seems  to  me  that  it  would  be  decided 
under  the  constitutional  right  to  privacy.  It  is  a  straight  question 
about  the  scope  

Senator  Hatch.  So  they  would  have  the  unrestricted  right  to  do 

Professor  Freedman.  No,  I  am  not  saying  they  would  have  that 
right.  I  am  saying  it  would  be  decided  on  privacy  grounds. 

Senator  Hatch.  Which  according  to  Roe  basically  comes  down  in 
favor  of  the  abortion  right 

Professor  Freedman.  Not  necessarily.  It  seems  to  me  the  Su- 
preme Court  has  been  going  through  a  process  of  talking  about 
what  kinds  of  State  interests  would  be  sufficient  to  justify  restric- 
tions on  abortion,  and  that  that  is  a  State  interest  that  they  have 
not  vet  discussed  and  I  do  not  know  what  they  would  do.  But  I 
think  they  would  decide  it  on  the  basis  of  a  privacy,  strict  scrutiny 
analysis 

Senator  Hatch.  Professor  Noonan,  what  do  you  have  to  say  on 
that? 

Professor  Noonan.  It  seems  rather  surprising,  where  something 
would  be  clearly  discriminating  against  one's  sex,  that  the  ERA 
would  not  have  an  obvious  application.  I  cannot  quite  understand 
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why  this  wonderful  constitutional  amendment  that  we  are  talking 
about,  once  in  place,  is  going  to  be  treated  as  irrelevant  by  our  Su- 
preme Court. 

We  get  constantly  the  answer  as  to  what  it  has  done  in  the  past. 
What  we  are  interested  in  is  what  it  will  do  with  the  ERA  in  place, 
and  we  are  told  again  and  again  it  just  will  not  use  it. 

Senator  Hatch.  Professor  Noonan,  you  have  raised  the  issue  of 
tax  exemptions  for  educational  institutions,  and  you  have  respond- 
ed to  a  degree,  Professor  Freedman.  Can  we  as  a  nation  continue  to 
allow  tax  exemptions  for  institutions  engaging  in  sex  discrimina- 
tion? Assume  that  we  decide  that  a  restrictive  policy  on  abortion  is 
tantamount  to  sex  discrimination? 

Professor  Freedman.  My  understanding  is  that  in  the  Bob  Jones 
decision,  the  Supreme  Court  said  that  it  is  up  to  Congress  what  the 
tax  exemption  policy  should  be.  Congress  has  plenary  power  over 
the  area  of  taxation  and  they  can  grant  and  withhold  tax  exemp- 
tions as  they  see  fit. 

Senator  Hatch.  You  are  saying  Congress  can  do  whatever  

Professor  Freedman.  They  cannot  do  anything  that  they  could 
possibly  want.  I  suppose  if  they  said  we  are  going  to  give  tax  ex- 
emptions to  men  but  not  women,  there  would  be  some  constitution- 
al problems  with  that.  But  in  the  particular  example  you  are 
giving,  I  do  not  see  that  it  would  be  outside  Congress'  power  to 
decide  what  to  do,  particularly  since  in  many  of  those  instances 
there  are  first  amendment  conscience  issues  that  might  be  raised. 

Professor  Noonan.  May  I? 

Senator  Hatch.  Sure. 

Professor  Noonan.  I  am  sure  it  was  inadvertent  when  you  were 
first  commenting  on  Bob  Jones,  Professor  Freedman,  but  I  believe 
you  actually  did  say  that  the  Court  in  there  said  that  this  is  not  a 
constitutional  issue.  The  Court  did  not  get  to  the  Constitution.  The 
Court  never  gets  to  the  Constitution  if  it  has  got  a  statute. 

What  I  think  you  meant  to  say  was  that  it  was  dealing  with  a 
statute.  Of  course,  we  agree  on  that.  But  then  in  dealing  with  the 
statute,  it  read  in  these  requirements  of  a  public  chanty  that  it 
pretty  much  invented  out  of  the  air  and  it  did  not  pay  any  atten- 
tion to  what  Congress  had  said.  It  had  its  own  views  about  what 
the  common  community  conscience  was. 

So  the  real  question  is  how  could  you  confine  a  Court  that  had  a 
strong  view  based  on  a  constitutional  text  of  what  the  common 
community  conscience  required.  It  is  not  going  to  be  so  easy  to 
keep  those  tax  exemptions  in  place  when  you  have  got  the  ERA 

there.  ,    _  . 

Professor  Freedman.  First  of  all,  they  look  to  the  Constitution  as 
a  guide  to  congressional  intent,  and  if  Congress  had  manifested  a 
clear,  contrary  intent,  I  believe  they  would  have  adhered  to  it.  And 
I  do  not,  agree  with  you  that  Congreas  had  manifested  a  clear,  con- 
trary intent. 

Second,  Congress  is  free  to  manifest  its  intent  perfectly  clearly.  If 
Congress  disagra  s  with  the  Bob  Jones  opinion,  they  can  reverse  it 
in  a  minute.  I  cannot  imagine  a  court  reaching  the  result  that  you 
hypothesize  because  I  do  not  think  race  discrimination  and  discrim- 
ination based  on  abortion  would  be  treated  as  analogous  by  a  court. 
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But  were  a  court  to  do  that,  Congress  would  be  able  to  repudiate 
it  immediately.  It  is  not  something  that  would  be  beyond  the  rower 
ot  Congress  to  deal  with. 

Professor  Noonan.  You  are  an  optimist  from  my  perspective,  but 
I  should  think  a  pessimist  from  the  point  of  view  of  many  of  vour 
supporters.  9 

Senator  Hatch.  Professor  Freedman,  do  you  believe  that  the 
States  interest  in  restricting  or  limiting  or  prohibiting  abortion 
ever  rises  to  the  level  of  being  a  compelling  interest? 

Professor  Freedman.  As  a  constitutional  matter? 

Senator  Hatch.  Right. 

Professor  Freedman.  I  think  the  Supreme  Court  is  quite  clear 
that  it  does  not. 

Senator  Hatch.  A  State's  interest  cannot  be  compelling? 

Professor  Freedman  No.  As  a  constitutional  matter,  when  they 
are  applying  strict  scrutiny,  they  do  not  think  prohibiting  abor- 
tions is  a  compelling  State  interest  during  the  first  two  trimesters 
of  pregnancy. 

Senator  Hatch.  What  would  be  your  own  personal  opinion? 
Professor  Freedman.  My  own  personal  opinion? 
Senator  Hatch.  What  would  be  your  own  personal  opinion  as  a 
law  professor? 

Professor  Freedman.  It  seems  to  me  when  the  Supreme  Court 
has  token  a  clear  position  about  what  the  Constitution  require? 
that  is  what  the  Constitution  requires.  That  is  what  it  means  to 
have  the  Supreme  Court  decide  it. 

Senator  Hatch.  To  the  extent  that  it  is  never  a  compelling  State 
interest,  as  opposed  to  what  Roe  v.  Wade  termed  an  important  and 
legitimate  one. 

Professor  Freedman.  Are  you  saying  do  I  agree  that  there  should 
be  a  constitutional  right  to  privacy  that  protects  a  woman's  right 
to  choose  in  the  first  trimester? 

Senator  Hatch.  I  am  sorry? 

Professor  Freedman.  Are  you  asking  me  if  I  believe  there  should 
be  a  constitutional  right  to  choose? 

Senator  Hatch.  I  am  asking  if  the  States'  interest  in  restricting 
or  limiting  or  prohibiting  abortion  could  ever  rise,  in  your  mind,  to 
the  level  of  a  compelling  interest. 

Professor  Freedman.  If  you  are  asking  me  to  interpret  Supreme 
(  ourt  precedent,  I  do  not  think  it  would. 

Senator  Hatch.  I  am  not  asking  you  that.  I  am  asking  you  what 
you  believe  personally.  What  is  your  personal  belief  us  to  where  it 
should  be? 

We  all  know  what  the  Supreme  Court  says  now. 
Professor  Freedman.  No,  I  do  not  think  it  is  a  compelling  state 
interest  in  the  first  trimester 
Senator  Hatch.  OK. 

Professor  Fhekdman.  I  would  not  advocate  thai  interpretation  of 
the  Constitution. 

Senator  Hatch  On  page  !MM  of  your  Yale  I,aw  Journal  article, 
you  state  thai,  "It  ih  impossible  to  spell  out  in  advance  the  precise 
boundaries  that  the  courts  will  eventually  fix  in  accommodating 
the  KKA  and  the  right  to  privacy." 
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Now,  despite  that  statement,  you  seem  to  be  relatively  certain 
today  about  the  impact  of  the  ERA  upon  one  aspect  of  that  right  to 
privacy;  that  is,  the  right  to  an  abortion.  Now,  has  something  so- 
lidified your  view  on  this  matter  over  the  past  few  years? 

Professor  Freedman.  No.  In  the  passage  that  you  are  talking 
about,  the  article  is  speaking  about  the  constitutional  right  to  pri- 
vacy as  it  protects  sex  segregation  of  facilities  involving  disrobing, 
and  there  is  an  argument  that  the  right  to  privacy  and  the  ERA 
have  conflicting  demands  in  that  area* 

We  are  here  talking  about  an  area  in  which  both  the  equal 
rights  amendment  and  the  right  to  privacy  both  require  strict  scru- 
tiny, so  they  are  different  situations.  One  of  the  two  examples  has 
to  do  with  a  potential  conflict  between  the  right  to  privacy  and  the 
ERA,  where  they  must  be  harmonized. 

The  area  we  are  talking  about  today  has  to  do  with  where  both 
constitutional  doctrines  mandate  strict  scrutiny  of  the  same  sub- 
ject. So  it  is  a  different  kind  of  relationship  between  the  two  differ- 
ent constitutional  provisions. 

I  do  not  know  how  much  longer  you  are  planning  

Senator  Hatch.  We  only  have  a  couple  of  more  minutes.  J  am 
going  to  finish  when  I  said  I  would. 

Your  statements  on  the  question  of  the  disparate  impact  stand- 
ard seem  to  me  to  be  at  variance  with  some  of  your  earlier  state 
ments  on  the  issue.  In  your  book,  "Women's  Rights  and  the  I^aw,M 
on  page  1H  you  argue  that  the  Supreme  Court's  holding  in  Wash* 
ingtim  v.  Davis  would  not  be  applicable  to  the  ERA. 

Are  you  suggesting  to  this  committee  that  sex  classifications  are 
to  be  judged  by  an  even  more  rigorous  standard  than  racial  classifi- 
cations under  the  Constitution.  In  other  words,  that  women  could 
have  challerged  the  police  exams  in  the  Washington  v.  Davis  situa- 
tion as  violative  of  the  equal  protection  clause  even  though  blacks 
were  unable  to  do  so? 

Professor  Freedman.  Let  me  just  get  clear.  Are  you  talking 
about  neutral  rules  with  a  disparate  impact  or  facial  classifica- 
tions? 

Senator  Hatch.  Neutral  rules  with  a  disparate  impact. 

Professor  Freedman.  OK.  I  think  the  concern  with  neutral  rules 
with  a  disparate  impact— the  Supreme  Courts  doctrine  in  Wash- 
ington v.  Ikivis  manifests  a  clear  position  that  disparate  impact 
alone  is  not  enough. 

It  is  my  position*  which  I  stated  before  the  Edwards  committee, 
that  under  the  equal  rights  amendment,  disparate  impact  alone  is 
not  enough.  The  question  is,  is  there  an  association  between  the 
traditional  patterns  of  discrimination  on  the  basis  of  race  or  sex.  In 
the  Washington  v.  Davis  context,  they  said  there  was  not  a  suffi- 
cient connection. 

I  would  have  to  know  the  specific  facts  about  what  was  alleged 
about  the  police  exams  to  predict  a  concrete  result.  But  I  would 
suggest  that  as  with  race,  disparate  impact  alone  is  not  enough; 
you  have  to  prove  something  in  addition.  And  in  my  Edwards  testi- 
mony. I  spelled  out  what  that  "in  addition"  \h  for  the  KRA.  in  my 
opinion. 

Senator  Hatch.  I  only  have  *\  more  minutes  to  tfo  here  and  I 
would  like*  to  just  ask  you  a  few  other  questions  while  yon  are  here 
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with  regard  to  an  array  of  laws  as  they  would  be  affected  by  the 
equal  rights  amendment. 

There  is  no  question  in  my  mind  that  you  are  an  extremely  intel- 
ligent and  sincere  individual;  there  is  also  no  question  in  my  mind 
about  your  sincere  commitment  to  the  equal  rights  amendment. 

But  I  have  to  be  honest.  If  you  look  at  the  sum  and  substance  of 
your  writings  on  the  equal  rights  amendment,  I  think  that  they 
capture  well  some  of  the  things  that  I  consider  to  be  wrong  with 
the  equal  rights  amendment.  Maybe  I  am  wrong,  too,  but  let  me 
just  ask  you  as  quickly  as  I  can  these  few  questions. 

In  your  prior  writings,  you  have  indicated  that  veterans'  benefits 
would  be  called  into  question  under  the  equal  rights  amendment. 
Am  I  right? 

Professor  Freedman.  Yes.  I  think  the  Feeney  decision  would  be 
reversed  by  the  equal  rights  amendment. 

Senator  Hatch.  OK.  You  have  also  claimed  that  high  school  and 
collegiate  athletic  policies  would  be  overhauled  to  accommodate  the 
equal  rights  amendment.  Am  I  misstating  that? 

Professor  Freedman.  I  am  not  sure  exactly  what  you  are  refer- 
ring to.  You  have  to  give  me  some  more  concrete  examples. 

Senator  Hatch.  Well,  do  you  not  agree  in  general  that  high 
Hchool  athletics  and  collegiate  athletics  will  

Professor  Freedman.  I  think  that  the  equal  rights  amendment 
requires  nondiscrimination  in  high  school  athletics. 

Senator  Hatch.  That  could  have  a  dramatic  impact  on  present 
high  school  and  collegiate  athletic  standards  and  procedures. 

Professor  Freedman.  Well,  a  lot  of  the  changes  have  already 
begun  under  title  IX.  For  example,  in  Pennsylvania  we  already 
have  some  State  equal  rights  Mnendment  changes  in  athletics 
which  have  been  extremely  beneficial  and  have  allowed  girls  to 
compete  in  a  wide  range  of  sports  they  were  never  allowed  to 
before,  and  increased  funding  for  women's  athletics.  It  has  been  ex- 
tremely desirable,  so  I  think  a  lot  of  those  changes  are  already  un- 
derway in  some  States. 

But  I  certainly  think  to  the  extent  that  there  remains  discrimi- 
nation in  athletics,  it  is  very  important  that  the  equal  rights 
amendment  have  that  effect. 

Senator  Hatch.  You  have  also  indicated  that  insurance  practices 
would  have  to  be  radically  changed.  Do  you  still  hold  that  position? 

Professor  Freedman.  Yes.  There  are  a  number  of  insurance  prac- 
tices which  violate  the  ERA. 

Senator  Hatch.  Will  major  changes  have  to  take  place  in  such 
programa  as  Social  Security  and  ERISA? 

Professor  Freedman.  Yes.  I  am  not  sure  of  the  usefulness  of 
going  into  all  these  other  areas  because  it  is  in  such  vague  terms. 

Senator  Hatch.  You  have  indicated  that  domestic  relations  laws, 
including  fault-based  divorce  laws,  would  have  to  be  radically  re- 
vamped. Am  I  right  on  that? 

Professor  Freedman.  As  you  say,  I  have  written  a  lot  on  the  sub- 
ject. I  suppose  there  is  some  error  that  I  may  have  made  here  or 
there,  but  I  am  not  abjuring  the  things  I  have  said. 
Senator  DeConcini.  Would  the  chairman  yield? 
Senator  Hatch.  Sure. 
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Senator  DeConcini.  Since  the  chairman  is  about  ready  to  finish 
with  this  witness,  I  would  like  the  record  to  show  clearly  that  we 
have  discussed  a  number  of  questions  and  issues  here  in  great 
detail.  The  chairman  has  been  most  articulate  with  piercing  ques- 
tions and  inquiry  into  the  details  of  the  issue. 

But  Professor  Freedman's  testimony  has  been  very  clear  on  a 
number  of  questions.  One,  will  the  adoption  of  the  ERA  have  any 
impact  on  abortion  policy.  She  has  said  no,  with  clear  examples. 

No.  af  will  the  ERA  reinforce  or  supplement  the  theory  of  abor- 
tion rights  established  by  the  Supreme  Court  in  the  abortion  cases? 
She  said  "No." 

Will  the  ERA  expand  abortion  rights  already  delineated  by  the 
abortion  cases?  She  said  "No." 

Will  the  ERA  create  new  abortion  rights?  She  said  No. 

Will  the  ERA  have  any  impact  upon  the  Federal,  State,  or  local 
limitations  of  the  public  funding  of  abortion?  Her  response  was 
clearly  "No." 

Would  the  ERA  overrule  the  Hyde  amendment?  She  has  said 
"No"  four  or  five  times. 

Would  the  ERA  lead  to  more  abortion  on  demand?  She  has  said 
"No"  several  times. 

Will  the  ERA  render  the  rights  to  abortion  absolute  during  the 
third  trimester  of  pregnancy?  She  has  said  "No." 

Will  the  ERA  have  any  impact  on  conscience  clauses  that  many 
hospitals  have  adopted?  She  has  also  answered  that  several  times 
in  the  negative. 

Will  the  ERA  result  in  people  being  forced  to  perform  or  assist  in 
abortion  operations,  or  else  be  subject  to  penalties?  She  explained 
three  or  four  times  that  it  would  not. 

Thank  you,  Mr.  Chairman. 

Senator  Hatch.  Thank  you,  Senator  DeConcini. 

Let  me  just  ask  four  or  five  short  questions  while  we  are  here  so 
1  can  get  them  on  the  record. 

Professor  Friedman.  Senator  Hatch,  I  am  going  to  have  to  take 
a  break,  at  a  minimum.  I  mean,  I  really  physically  

Senator  DeConcini.  Mr.  Chairman,  the  witness  has  been  here 
since  9:30. 

Professor  Freedman.  I  addressed  some  of  the  questions  you  have 
raised  in  my  testimony  before  the  House,  and  perhaps  you  would 
like  to  make  part  of  the  record  the  testimony  I  submitted  there. 

Senator  Hatch.  We  will  recess  the  hearing  with  regard  to  you  so 

you  can  go. 

In  any  event,  I  understand  that  you  need  to  go,  so  we  will  excuse 
you.  I  want  to  ask  some  followup  questions  of  Professor  Noonan. 
We  thank  you  very  much  for  being  here  today. 

Professor  Freedman.  Do  you  want  to  make  my  testimony  before 
the  House  a  part  of  the  record?  It  does  address  domestic  relations. 

Senator  Hatch.  Sure,  we  will  be  glad  to  do  that  here,  although  it 
is  already  a  part  of  the  record  over  there. 

Professor  Freedman.  It  deals  with  some  of  those  issues  that  you 

raised.  ,,  ,    ,  , 

Senator  Hatch.  Yes;  that  will  be  fine.  We  will  be  happy  to  do 

that.  We  will  make  that,  without  objection,  a  part  of  the  record. 
| The  material  referred  to  follows: | 
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STATEMENT  Of 


Aim  E.  REDMAN,  ASSOCIATE  ROmSOt  Of  LAW*. 
KUTCOS  UV  9CW0L,  CAMDEN. 

BEFORE  TEE  SWtttgHP  OW  OTIL  AMD  CONSTITUTIONAL  EIGHTS 

or  m  hose  judiciah  oomottb 
ooNcnmuG  b.  j.  us  i,  the  equal  norrs  umam, 


It  la  *  pltiwri  to  appear  today  to  dlecuee  tha  conetltutlonal  implicit  iona 
of  tha  equal  right*  nan  admen t.   Tha  addition  of  thla  amendment  to  our 
constitution  will  provide  tha  nationally  uniform  foundation  necaaeary  to 
protact  women 'a  baalc  righte  to  equity  bafora  tha  law.    wVja*a  will 
henceforward  ha  protected  from  tha  coanequencee  of  eelf-fulfllllng 
aaauaptlona  about  wonen'e  capacltlaa  and  proper  rolee,  an  wall  aa  from  gape 
In  exletlng  antldlacrlidnatlon  lava  and  tha  vagarlee  of  dunging 
adnlnletratlono  and  ahort  tarn  political  calcvlatlone.    Moreover,  becauee  tha 
ERA  will  provlda  a  atlnulua  to  leglelatore  and  offlclnln  at  all  levela  of 
government  to  review  thair  ovn  lava  and  practlcaa  vlth  a  view  to  bringing^ 
than  Into  conformity  vlth  uqual  rlghta  prlnclplee,  thaaa  banaflta  to  woan 
vill  ba  achieved  without  comproalelng  local  naada  and  prafarancaa. 

I  share  Profaaaor  Enaraon'*  ballaf  that  tha  baalc  analyala  aat  forth  In  tha 
1971  Yala  Law  Journal1  article  which  wa  co-authored  renalne  eound,  and  that 
tha  aai  d leer lnlnat Ion  declalooa  rendered  by  tha  Supreme  Court  in  the 
Intervening  yaara  have  provided  further  draaatlc  evidence  of  the  linitatlone 
of  equal  protection  analyaie  aa  a  tool  for  promoting  equality  between  the 
eexee.    Since  Profeaeor  Emereon  haa  deacrlbed  for  the  committee  both  the 
paranetere  of  exletlng  Supreme  Court  doctrine  and  the  baalc  legal  etructure 
of  the  equal  rlghta  amendment*  I  will  focue  my  teatlmony  on  three  if ian  which 
I  believe  are  of  pertlculer  Importance. 

Aa  Profeeeor  Emereon  haa  explained,  under  the  EX A,  the  government  ie 
prohlblteti  from  claselfylng  o.i  the  bnele  of  eex,  except  in  thoee  narrow 
clrcumatancee  where  euch  cleeelflcatlona  are  uaed  to  protect  the 
conetltutlonal  right  to  privacy  or  to  permit  peat  aex  dt elimination  to  be 
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remedied.   Since  tuch  claeeificatione  are  otherwiee  elwaye  too  broad  or  too 
narrow,  Including  or  excluding  persona  timely  because  of  an  accident  of 
birth,  tha  government  auat  instead  claealfy  on  tha  baalo  of  tha  trait  or 
function  It  seeks  to  affact,  control  or  rmrd.   Although  tha  Supreme  Court 
haa  Interpreted  tha  aqual  protactlon  clauaa  to  invalidate  mex  clnaalflcatlona 
In  eome  lnatancanf  thara  ara  atlll  significant  araao  la  which  tha  aqual 
protactlon  clauaa  condone*  tha  una  of  max  explicit  claaalflcatlona  that 
discriminate  agalnat  women,  Thraa  extremely  Important  eubetentlva  araaa  In 
which  tha  ERA  would  dlctata  dlffaraat  raaulca  than  tha  aqual  protection 
clauaa  ara  aax  d lac rial nation  In  tha  military,  aax  aagragatlon  1  .  public 
achoola,  and  overgenerellxatloae  about  indf viduele  baaad  on  average  phyolcal 
dlffarancaa  batwtan  tha  sexes. 

km  pravloua  wltnaaaaa  bafora  thla  coaadttaa  heve  axplalnad  in  noma  detail, 
tha  Military  la  tha  elngle  largeet  employer  and  provider  of  education  and 
training  in  the  nation,  and  rat  it  la,  for  ell  practical  purpoeee,  exempt 
fron  lawa  prohibiting  lex  dlacrlainatlon.   The  excluelon  of  women  froai  the 
allltary  haa  deprived  woaan  of  that  employment  end  training  and  of  lifelong 
beneflte  derived  from  military  eervlco.    Mora  laportantly,  woaan  hava  been 
eyetematlcally  denied  full  participation  in  political  Ufa,  including 
declelona  about  the  crucial  leeuee  of  war  and  peace,  on  the  erroneoue  promise 
that  only  ean  beer  the  burdene  of  "protecting"  tha  country  and  tha  conclusion 
that,  therefore,  men  alone  era  both  entitled  and  qualified  to  aerve  aa  our 
political  leaders.    Under  the  ERA,  neither  aax  discrimination  In  tha  military 
nor  the  devaluation  of  women 'o  right e  ae  cltlxena  aaaocieted  with  that 
dlecrlalnatlon  would  continue* 

As  a  Pennsylvanlnn,  I  tmi  particularly  aware  of  the  importance  of  the  ERA  aa 
a  tool  to  combat  sex  discrimination  in  education.  Legislative, 
administrative  end  judicial  de-  laione  under  our  state  ERA  have  together 

resulted  t<  dramatic  Increases  in  atMetic  end  vocational  opportunities  for 

2 

women  and  girls*  The  LuA  also  served  aa  one  basla  of  a  court  declelon 
ordering  the  admission  of  girls  to  Central  High  School,  Philadelphia's 
prestigious  all-male  public  high  school,  which  is  nationally  known  for  ita 
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acedealc  excellence  and  tradition  of  leader  ehl  p.   The  latter  daclalon  la 
aepecially  interesting  tinea  tha  U.  S.  Supreae  Court  had  prevlouely  afflraad 
by  aa  equally  divided  vote  a  lower  court  ruling  that  tha  axe lua ion  of  girl* 
fro«  Cantral  did  not  violate  tha  equal  protactlon  clauaa  of  tha  fourteenth 
Aaendaent. 

1 

Anothar  critical  faatura  of  tha  ERA  la  Ita  fin  rajactioo  of  biological 
deteralnlaa.    Tha  ERA  requlraa  woaen  and  aen  to  be  judgad  as  individual  a  and 
not  on  tha  baala  of  aai  claaalfleatlona  baaad  on  stereotyped  preconceptions 
about  phyalcal  differences  between  man  and  aen.    In  anactlng  Title  IX  of 
tha  Education  Aaendaente  of  1972,  Congraaa  racognltad  tha  laportaoce  of  thla 
ldaa  whan  it  pa rait tad  glrla  with  auparlor  athlatlc  ability  to  coapata  on 
boyo  taaaa  rathar  than  danylng  Individual  glrla  equal  opportunity  on  tha 
baala  of  ataraotypaa  about  tha  average  char  act  arlat  lea  of  feaalee.    At  tha 
seas  tine,  bacauaa  of  tha  naad  for  affirmative  action  to  ovcrcoae  hlatorlcal 
diecrialnation  against  woaoa  in  athlatlca  ,  Titla  U  persdte  tha  ealntenanca 
of  oll-feaale  taasa  vhara  nacaasary  to  guarantsa  equal  athlatlc  opportunity 
to  both  aexeo.    Similarly,  under  tha  ERA  tha  govarnssat  could  not  exclude  all 
woaen  fros  joba  requiring  phyalcal  strangth  bacauaa  aoae  ara  not  atroag 
enough  to  perfora  tha  work,  but  would  inataad  ba  raqulrad  to  apaclfy  tha 
Vetrength  naadad  to  par  for*  tha  job  and  judga  candldataa  according  to 
ability.    For  example,  flra  and  pollco  dapartaaata  have  traditionally 
excluded  all  women  from  joba  as  pollca  of flcara  and  flra  fightara  on  tha 
grounda  of  nomd'i  asallar  avaraga  six*  and  aora  limited  uppar  body 
strength.   Tha  ERA  would  raqulra  that  eex  claaalfleatlona  ba  raplacad  with 
individual  atrangth  tenting,  aa  la  now  dona  for  sale  candldataa,  and  aleov 
that  tha  taste  uaad  ba  demonstrably  relevant  to  ekllle  and  taaka  actually 
performed  on  tha  Joba  la  queetlon.    To  give  another  axsspla,  tha  ERA  would 
averse  Zillw  3U.  HunJiee  t  In  which  tha  Supreae  Court  ruled  that  Georgia 
could  deny  a  father  the  right  to  eue  for  the  wrongful  death  of  hie  young  eon 
on  the  baeie  of  averege  dlffarencee  between  unwed  fethera  and  unwed  aothere 
(aa  well  as  legal  dlffarencee  created  by  tha  Georgia  legislature  Itself), 
despite  the  fact  that  Leauel  Parhaa,  the  father  in  queetlon,  had  eupported 
his  son  and  aolntained  close  rlus  to  hie  during  hia  son's  lifetime*    Tha  ERA 
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requires  leglsletures  to  cleeslfy  on  the  tails  of  actual  ralatlonahlpa 
between  paranta  and  child ran,  not  a  vast  ovsrclseslficatloo  baaad  on  averege 
dlffarancaa  between  biological  aethers  and  fathers. 

Tha  EKA  alao  requires  atrlct  scrutiny  of  claaalflcatlona  baaad  on  physical 
characterlatica  unlqua  to  ona  sex  to  aaaura  that  auch  claaalflcatlona  do  not 
undermine  tha  equality  of  tha  sexes.  To  traat  paopla  differently  on  account 
of  charactarlatlca  unlqua  to  ona  eex  la  to  traat  thea  dlffarantly  on  account 
of  thalr  aax.  Although  auch  claaalflcatlona  ara  not  prohlbltad  outright, 
batauaa  thara  ara  a  liaitsd  nuaber  of  clrcusatancss  In,  which  thalr  uaa  la 
Just J 'led,  tha  atata  would  baar  tha  burdan  of  deaonstrstlng  that  auch 

claaalflcatlona  ara  neceesary  and  tha  raaaona  for  thaai  compelling.  Tha 

5 

dlaaant  of  Juatlca  Brannan  in  Ceduldla       AlfUfi.  illustrates  tha  approach 
conteapleted  by  tha  EI  A.  Unlika  tha  Suproas  Court,  Congraaa  haa  racognlaad 
tha  importance  to  working  women  of  aqual  treatment  of  pregnancy-related 
dlaabllltlaa  and  rajactad  ataraotypad  charactarlMtlona  of  pragnant  workara 
by  paaalng  tha  Pregnency  Dlacrlxdnatlon  Act  of  1978.  Tha  DU  would  provide  a 
constitutional  foundation  for  tha  protactlon  of  vomsn  from  governmental 
dlac rial nation  baaad  on  auch  stsreo types. 

Anothar  crucial  aapact  of  tha  EKA  la  tha  lnalatanca  that  government 
policial,  practlcaa  or  lawa  that  claaalfy  on  some  nautral  baala  but  that  have 
a  disproportionate  negative  affect  on  ona  aaz  only  ara  under  certain 
circumstances  prohibited.    Thla  principle  la  conalatent  with  tha 
constitutions!  concerns  underlyllng  legal  doctrine  developed  in  applying  the 
equal  protection  clause  to  clalne  of  racial  discrimination.    It  reflects 
however  the  application  of  those  concarna  to  the  different  phenomenon  of  aax 
inequality  prohibited  by  the  ERA. 

In  Washington  tv  Davis6,  the  Supreme  Gourt  aipreaaed  concern  that  strict 
constitutional  scrutiny  of  all  official  conduct  that  haa  a  dlaproportlonate 
racial  lapact  would  result  in  Judgee  supervising  and  In  many  esses 
Invalidating  a  wide  range  of  public  progress.    To  evold  this  result,  the 
court  ruled  that  of flciel  conduct  Is  not  unconstitutional  aolaly  because  It 
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haa  •  racially  dlaparata  l»p*ct,    Similarly *  under  tha  ERA,  disparate  Impact 
on  women  would  not  alona  trlggar  hal|httnad  constitutional  review  or 
invalidation  of  challangad  programs.    At  tha  ssme  time  tha  ERA  would  require 
tha  recognition  that  tha  vary  stereotypes,  essumptlons,  generalisations,  and 
habitual  views  of  cartaln  activities  aa  normally  male  or  female  that  rasult 
in  facial  dlecrlmlnetldn  egalnat  woman  amy  alao  land  to  discriminatory 
neutral  rulaa.    Tharafora  atrlct  judicial  scrutiny  undar  tha  ERA  would  be 
raqulrad  If  a  nautral  rula  that  has  a  dlaparata  impact  on  members  of  one  sax 
la  tractabla  to  sad  reinforces,  or  perpetuetes,  discriminatory  pattarna 
aimilar  to  those  associated  with  facial  discrimination. 

Many  of  tha  mlsconceptlona  and  stereotypes  that  produce  sex  discriminatory 

neutral  rules  have  been  recognised  and  condemned  by  the  Supreme  Court  in 

recent  decisions  under  tha  equal  protection  clause  invalidating  facially 

discriminatory  sex  c lesal f lea t ions.    These  Include  "the  role  typing  society 

has  long  imposed19  on  on  wcasn  ,  particularly  the  Idea  that  tha  "female  tisft 

destined  solely  for  the  home  and  rearing  of  the  family"  and  not  "for  the 

o 

marketplace  and  the  world  of  ideas"  ,  and  "assumptions  thst  women  are  the 
weaker  sex  or  sre  more  likely  to  be  childraarera  or  dependents"9 ;  the 
invidious  relegation  of  classea  of  women  "to  inferior  legal  status  without 
xegerd  to  the  actual  capebilltiee"  of  individual  women"10;  the  "nineteenth 
century  presumption  thet  females  are  inferior  to  males"11 j  and  the 
willingness  to  create  gr*nder-based  hi  er  arch  las  that  keep  women  "in  a 

stereotypic  and  predefined  piece"  and  grant  men  more  responsible  and 

12 

ramuneretlve  positions.    .    Othere  that  have  been  identified  by  state 
legialatora  and  judgea  in  Implementing  stete  equel  rights  amendments,  aa 

products  of  conventional  thinking  about  women  that  la  Inconsistent  with  s 
commitment  to  sex  equality.  Include  the  dev«luetlon  of  homemakers' 
contributions  t0  marriage  and  negative  assumptions  about  women's  physical 
capabilities  (resulting,  for  example,  In  women's  exclusion  from  certsln  Jobs 
and  from  athletics). 

A  number  of  discriminatory  neutrsl  rules  sre  virtually  accidental 
by-products  of  ouch  conventional  ways  of  thinking,  s  hsblt  of  concentrating 
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on  experience,  skill*  and  attributes  cosson  to  no  but  unuml  seong  wmo 
when  asking  ruin  for  stereotyplcally  mIi  activities,  and  on  sxperlencee, 
•kills  sad  ottrlbutoo  ro— on  to  wo—a  but  unusual  for  asa  vhsn  asking  miss 
for  stereotypical ly  fsaals  actlvltlae.   For  exassls,  ths  ldss  tost  voasa  srs 
physically  weak  givss  rlss  In  soas  contsita  to  rulee  excluding  man  froa 
trsdltlonally  sals  Jobs.    In  othsr  contexte,  s  habitual  way  of  viewing 
csrtaln  jobs  ss  norselly  asls  leads  to  halght  aad  wslgbt  atsndarda  that 
•x clods  so st  voajsn  fro*  consldsrstloo  tor  such  Jobs  and  that  have  no 
reletiooehlp  to  ths  rsqui resents  of  ths  job,  or  loads  to  physical  strsngth 
tsata  that  serve  to  exclude  dlsproportlonatt  nuabsrs  of  woajsn  but  that  taat 
skills  In  fact  irrelevant  to  ths  jobs  In  question.   Slsdlsrly,  an  exclusive 
focus  oa  ths  fsaals  heseseker/  aals  brssdwlnaar  aodsl  of  aarrlags  generates 
both  fsclslly  discrixdnatory  rulss  (e.a.  excepting  wosjsa  fro*  Jury  duty; 
providing  sllsoay  for  dspsadsnt  ex-wives  bat  not  for  dependent  ex-hnebaada) ; 
and  nsutril  rulsa  with  a  dlsparsts  lapact  (e,i«.  providing  jobs  or  job 
training  only  for  ths  "prlaary  breadwinner,"  usually  ths  aals  bscauaa  of 
wxaea'e  lowsr  sveregs  earnings;  or  ease  t  ing  nspotlsa  rulss  that  sacourags  ths 
discharge  of  ths  lowsr  status  asabsr  of  ths  coupls,  usually  ths  wosan). 

This  undsrstanding  of  ths  nsturs  of  ssx  dlscrlalnatloo  offsndlng  ths 
constitutional  principle*  of  squall ty,  and  ths  concsrn  —  as  uadsr  ths  equal 
protection  clsuaa  —  to  balanca  s  ccesdteent  to  ths  eradication  of  Inequality 
with  s  proper  dsfsrencs  to  and  respect  for  the  lsglslstlvs  and  edsdnietretive 
process,  genersta  the  principles  thst  govern  in  OA  challenges  to  neutral 
action  that  hae  a  dleparete  lapact  oa  fasalss  or  sales.    As  under  the  aqaal 
protection  clause,  evidence  of  dlsparsts  lspsct  aust  bs  supplsssntsd  by 
sddltlonal  evidence  to  connect  that  lapact  to  patterne  of  discrimination 
against  the  effected  group.    Without  such  evidence.  Judicial  review  would  be 
conducted  under  the  rational  tola  tsst  now  applied  under  the  equal 
protection  clsuse  to  cleeelflcatlone  not  affecting  e  suspect  clsss  or  s 
fundamental  intsrsst.    Thus,  for  exaaple.  If  the  progreeeive  incose  tax  ware 
challenged  on  ths  ground  thst  it  placsd  a  greater  financial  burden  on  sen 
than  on  woe  n  because  of  aen'e  higher  everage  lncoass,  the  plaintiff  would 
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not  be  entitle*  to  heightened  judicial  scrutiny  becouaa  the  dieparete  lapact 
of  the  incoM  tax  on  mm  it  not  tha  product  of  habit  or  etereotypical  waye  of 
thinking  about  tha  aaioa.    Moreover,  it  doaa  not  perpetuate  aax  baaad 
hiararchiaa  but  in  fact  to  mm  dagraa  eaellorotee  Kbm.    On  tha  othar  hand, 
a  peraaaont  aad  abaoluta  preferaace  in  civil  eervlce  Joba  for  vetorana  with  a 
eavare  dlaparata  lapact  on  woaea,  each  aa  that  challenged  la  fait13  would 
ba  aubjact  to  atrlct  scrutiny  aad  tha  governeant  would  than  baar  a  haevy 
burdaa  of  juatlflcatloa.    In  contraat  to  tha  lacoaa  tax,  tha  Feaooy-type 
provleloa  la  aaaoclatad  with  a  ataraotyplcal  attltuda  toward  vqmd  workara 
aad  doaa  parpatuata  tradltloaal  aaxual  hiararchiaa  la  pubUc  eaployaaat, 
assigning  woaea  to  low  achaloo  traditionally  feaele  joba  whlla  reserving  high 
levsl  joba  to  aan. 

Of  course,  even  wKra  heightened  acrutlny  la  triggered,  tha  challenged  rule 
would  not  nacaaaarlly  ba  invalid. tad.   Whathar  tha  atatuta  la  uphald  or 
atruck  down  would  dapaad  on  traditional  laqulriee  concerning  tha  eeverity  of 
tha  iapact  upon  tha  group  edvereely  affected,  tha  iaportaace  of  tha  atatutory 
purpose,  aad  tha  aacaaalty  of  achieving  It  la  tha  particular  way  choeao  by 
tha  laglalatura.   Tha  availability  of  laaa  dlacrladLnatory  alternative*  would 
ha  a  kay  inquiry.   Tha  dlaaant'a  aaalyala  of  tha  vettreu'a  prafaranca  atatuta 
in  Feeney  llluetrstss  tha  approach  required  by  tha  DtA. 

Thla  traataant  of  dlaparata  lapact  clalaa  undar  tha  EBA,  whlla  reeponelve 
to  tha  particular  nature  of  tha  phenoaonofl  of  aax  d lac rial nation,  la  anchored 
In  tha  mm  conatltut  tonal  concarna  aa  tha  equality  prlnclplaa  fundeaantal  to 
tha  equal  protection  clauae.    For  thla  reaeon,  in  thoaa  rara  eltuatlona  in 
which  tha  ease  neutral  rule  haa  a  dlaparata  lapact  both  on  aaabara  of  a 
auapect  claee  and  on  aeabere  of  one  aei  in  waya  linked  to  traditional 
patters*  of  racial  and  aaxual  disadvantage,  thua  giving  rlaa  to  elaultanaouo 
review  under  tha  equal  protection  clauae  and  the  equal  rlghte  eaeiHiaent,  tha 
outcoa*  under  both  aaendaente  would  be  the  saee.    There  la  both  an  equivalent 
need  to  evoid  dlscrlalnatory  lapact  on  alnorltlae  and  woaen  and  at  tha  seas 
tlae  the  goveroaent  lntereata  aopportlng  the  aalntenanca  of  tha  rule  would  ha 
the  aaaa  in  both  contexts. 
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The  donee  tic  reletlojs  itm  In  particeler  containe  numerous  eianplee  of 
facially  m  neutral  rules  with  a  severely  detrlntatal  lnpect  on  woaea  and 
which  would  be  subject  to  heightened  scrutiny  under  tha  HA.  Thin  coosdttee 
hae  previouely  beard  teetUouy  about  the  hem  caused  to  hoMHktri  by 
ostensibly  "neutral"  lawa  end  prectlcee  which  deny  dependent  spouses  whose 
MrrlagM  have  tndod  la  divorce  the  aeaoa  with  which  to  jw;;  t»rt  theaeelvee 
and  their  childran.   Tha  EXA  would  require  an  and  to  the  prevalent  practice 
of  dlacouatlD|  or  antlraly  dierogarding  hosaaaiara'  contribution  to  thalr 
aerrlegoe  and  of  failing  to  evaluate  accarataly  tha  poet-divorce  needs  of 
dapaadaat  epoueee  and  children.    Aaoag  tha  lawa  that  that  tha  HA  would 
subject  to  atrlct  ecrutlny  axe  lulee  netting  an  arbitrary  limit  on  spousal 
and  child  eupport  of  ooe-qaar^er  to  one-third  of  tha  provider^  nalary  and 
nathoda  of  calculating  child  eupport  obligations  that  omt  tha  value  of  e 
cuetodlel  parent 'e  contlnulnt  contrlbutlonn  in  tha  fom  of  child  care  a&4 
housework.    Tha  EXA  would  aleo  encouruge  adoption  of  effective  eupport 
.enforcement  nechanisan  euch  aa  wage  aaelganmt  and  lncona  withholding. 
Likewise,  the  EXA  would  call  into  question  fault -baaed  etandarda  for  tha 
award  of  alinony  that  are  uaed  to  decrease  the  see  wit  of  ellaoay  ewaxdad  or 
bar  it  entirely  when  the  dependent  epouee  la  found  et  feult  but  which  do  not 
increaae  the  snount  awarded  when  the  provider  epouee  la  found  et  feult.  Lew* 
which  pveclude  poet-divorce  eupport  except  in  caaea  of  extras*  financial 
need,  for  epouee*  who  ere  phyalcally  or  aentelly  incapacitated,  or  for  vary 
brief  perlode  of  tine14  would  aleo  be  eubject  to  review  and  revlaion  under 
the  EXA  because  in  caaea  where  the  couple  has  acquired  little  property  euch 
laws  discount  the  dependent  spouse's  contributions  both  to  tha  aurrlage  and 
to  thj  career  of  the  provider  epoune. 

New  Jersey's  probete  code  provldee  none  perhape  leee  well-known  exomplee  of 
lave  which  ere  facially  aex-neutrsl  but  which  can  have  e  devastating  effect 
on  widowed  honeeakere.    I  have  r  hoe  en  to  dJecune  theae  exanplee  in  sow 
Jetaii  both  because  they  ere  particularly  egregioue  and  also  because  the  lewa 

of  ell  states  contain  a  variety  of  epecifit  lawa  whose  lnpect  on  wonen  ie 
equslly  severe  despite  their  appsrentty  aei-neutrel  deelgn.    The  EXA  will 
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provide  the  needed  lapetue  to  state  leglelaturae  throughout  tha  country  to 
review  ouch  etatutes  and  eliminate  provisions  such  cc  thane  which  ham  vonen 
1  *od  have  little  or  no  pocltlvc  Justificstion.   BtciuM  of  ths  disparate 
inpect  of  each  lavs  on  woaen  and  thair  aeaoclstloo  with  stereotyped 
devaluations  of  woaen 'e  contrlbutlona  to  aarrlsgs,  lava  of  thia  aort  that  aire 
not  rcvlead  will  ba  aubjact  to  atrict  scrutiny  undar  tha  HA. 

I  can  boat  expleln  tha  oparation  of  New  Jerncy'e  probata  rulaa  through  a 
case  atudy  of  a  woman  I'll  call  Mary  Saith,  who  la  based  on  a  coapoelte  of 
various  woaen'e  cxparlencee,   Mary  lived  with  har  huaband  John  In 
Colllngsvood  for  twenty-five  yeare  and  ralaad  four  chlldran.   In  1980,  John 
want  through  a  aid-Ufa  crlala  and  fall  In  love  with  another  woaen,  Barbara 
Jonee.  After  a  yaar,  ha  sad  Mary  agrssd  to  sapersts  but  Mary  did  not  flla  for 
divorcs  bacaraa  har  religiose  principles  forbad*  It.    Ifary  vant  to  work  as  a 
sacratary  to  euppo\t  hereof.    Without  Miry 'a  knowledge,  John  wrota  a  nav 
vlll  leaving  every thing  to  Berber*,  incladlng  John  and  Mary's  ho**,'  in  which 
Mtry  atill  resides.    Tha  houee,  which  was  purchasad  during  tha  aarrlsgs  with 
swaey  saved  froa  Joaa'e  wages,  la  tltlad  ia  John's  nea».   Last  auaaar,  John 
died.   John'a  aiacutor  has  refuosd  to  pay  Mary  har  atatutory  entitlement  of 
one-third  of  John'e  eetate,  which  has  a  total  vslus  of  $90,000,  bacauas  in 
Hav  Jersey,  if  tha  spoesaa  arc  saparatad  at  tha  tin*  of  ona  spoons'*  daath 
and  thsra  la  a  ground  for  divorcs  or  snnulsamt  outstanding,,  In  favor  either 
of  tha  dacadant  or  of  tha  surviving  apouaa,  tha  f oread  ahara  nsad  not  ba 
paid.15  Sinca  tha  grounds  for  divorce  and  annulaant  ara  quite  extaaelve, 
including  causation  of  easuel  ralatlona  'desertion)  and  voluntary  asparatlon 
for  16  nonths,  Mary  and  a  significant  nuabsr  of  other  aurviving  spousas  ara 
affactad  by  thia  provialon. 

Bv*n  if  Mary  had  continued  to  11 ve  with  John  until  hia  daath,  and  his 
executor  did  not  aaaart  althar  John'e  adultary  ox  tha  eouple'e  asparatlon  aa 
a  rsaaon  to  dany  Miry  har  ahara,  aha  would  still  have  been  denied  an  alactlva 
ahara  in       eetete.   Mary  had  aaparata  proparty  vorth  $30,000  which  aha  had 
inharltad  frou  har  aothar  in  1982,  and  Kav  Jersey  counta  oca  epouse'e 
aaparata  proparty  aa  satlaf action  of  that  apousa'a  rights  to  a  forced  share 
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in  tha  othtr  tpouatt  aetata.     Nor  dldPtv  Jertty  givs  Hwy  my  ltgal  right 
aftti  John'*  dMth  to  t  shart  In  tha  marital  retidtnca  aha  shared  with  John 
for  twtnty-fivt  yaart  btciuM  tho  house  mi  not  Jointly  titlad  and  Haw  Jaroay 
has  no  hoaaataad  low,  which  would  permit  a  surviving  apouaa  to  atay  In  tha 
matrimonial  horns  for  tha  duration  of  that  tpoutVt  Ufa.    Finally,  Maw  Jaraay 
txeaptt  Ufa  lnturtnca,  accldant  inturenct,  pensions  and  joint  annuitiat  from 
tha  daflnltloo  of  tha  augmeatad  tstatt,  on  tha  baala  of  which  tha  one-third 
alectiva  ahara  la  calculated.17  Thut,  If  John  had  uaad  acme  of  hi a  money  to 
buy  Ufa  lnauranca  naming  Barbara  aa  tha  beneficiary*  or  had  purchaaad  a 
Joint  annuity  with  bar*  or  If  a  aubatantlal  part  of  hie  eeteto  had  conalatad 
of  panalon  btnefitt,  Mary's  elective  ahara  would  to  that  extent  have  baan 
reduced. 

Social  Security  and  employment-related  pensions  ara  two  othtr  artaa  which 
contain  a  nuaibtr  of  rulaa  and  pollcltt  which,  though  artlculatad  In 
etx-neutral  language  ara  nonetheleee  extremely  nx  discriminatory  in 
prectlce,  bacauaa  thay  fall  to  raapond  to  tha  aconoalc  realities  of  tha  livtt 
of  tha  aajorlty  of  voawn.    Tha  Ufa  patttrna  of  aott  women  dlfftr  fro*  thoaa 
of  tho  typical  aan  both  bacauaa  of  aax  discrimination  in  th*  labor  aarktt  and 
bacauaa  woman  havt  traditionally  aaaumad  tha  Uon'e  ahara  of  raaponaiblllty 
for  houatwork  and  chlldreerlng.    Aa  a  result,  woman  ara  mora  liktly  to  have 
lnterfuptlona  In  their  labor  forca  participation,  to  work  at  lowar  waga  Jobe, 
and  to  work  part-time  or  part-year.    Tat  ERISA  permit e  aaployars  to  exclude 
from  covtrsge  aaploytaa  uadar  25  yaara  of  sgs,  althoagh  tha  yacrs  batwacs  18 
and  25  show  tha  hlghttt  rata  of  labor  forca  participation  among  woman.  OISA 
alao  tolerttet  a  ten-year  vetting  requirement  and  ptrmlts  employers  to 
axcluda  parsons  who  work  laaa  than  1000  hours  a  yaar  from  coverege.  EIISA 
alao  fslla  adaquataly  to  addraaa  tha  problama  of  divorced  homamakara  bacauaa 
it  doaa  not  raqulra  cmployars  to  lncluda  survivor's  bmnsfita  for  formar 
apouaaa  of  the  wegeearner. 

Tha  fallura  of  ths  Social  Security  Act  to  taka  account  of  tha  Ufa 
situations  o£  aoat  woman,  who  combine  homamaking  and  paid  amploymant  ovar  tha 
courts  of  their  llfatlmsa,  la  alao  striking.    Two  faaturaa  nottblt  in  thia 
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regard  ere  the  lack  of  recognition  of  the  economic  contribution  Mdi  by 
homemekere  and  the  forty  quarter  thraahold.    Tba  flrat  lovara  benefits 
aval  labia  to  women  who  have  epent  time  aa  full-time  urmtril  itj  and  tha  aacond 
pravanta  aaoy  a»ch  women  from  qualifying  for  vorkara'  beneflte,  which  ara  far 
■ore  advantage  >ue  than  tha  dependence  beneflte  for  which  they  aa>  ba 
eligible.    Because  of  tha  dleparete  effect  of  the  Social  Security  Act  and 
ERISA  on  women,  and  their  aaaoclatlon  wilh  mi  discriminatory  attltudae  and 
practlcee,  tha  ERA  will  require  Congreea  to  review  tha  we  provlelone  and 
substitute  othere  that  treat  women  aura  fairly. 

Meaningful  constitutional  protection  for  equal  rights  for  women  la  an  Idee 
whose  Mac  has  come.  Contrary  to  the  assertions  of  its  opponents,  I  believe 
the  evidence  shows  that  the  ERA  will  be  e  aajor  force  for  the  elimination  of 
aex  discrimination  and  the  Improvement  of  the  lives  of  all  women.  Therefore 
I  urge  thle  committee  and  the  Congreee  to  act  fevorably  and  promptly  upon 
H.J.  Res.  1. 
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Senator  DeConcini.  Mr.  Chairman,  may  I  just  thank  Professor 
Freed  man? 

Professor  Freed  man,  I  presume  you  would  be  more  than  happy 
to  respond  to  the  Senator's  questions  in  writing,  too. 

Professor  Freedman.  Yes. 
<4^Btor  DeConcini.  Fine,  thank  you. 

Senator  Hatch.  If  yju  want  to  take  a  break  while  I  talk  to  Pro- 
fessor Noonan,  please  feel  free  to  do  so. 

Professor  Freedman.  Definitely,  at  the  moment,  I  have  to  walk 
out  of  this  room. 

Senator  Hatch.  I  understand.  You  have  been  very  helpful  to  the 
committee  today. 

Professor  Noonan,  I  have  been  very  interested  in  some  of  the  an- 
swers that  Professor  Freedman  has  given,  particularly  ih  the  area 
of  title  VII  and  of  the  suspect  classifications.  Now,  would  you  care 
to  comment  about  the  testimony  she  has  given  here  today  in  those 
two  areas  or  anything  else,  for  that  matter? 

Professor  Noonan.  It  seems  to  me  that  we  have  all  understood 
that  when  we  are  talking  about  the  interpretation  of  a  new  consti- 
tutional amendment,  what  we  have  to  guide  us  is  essentially  what 
the  Court  has  one  in  very  similar  situations.  So  I  think  our  prece- 
dents are  awfully  valuable  to  us. 

I  have  not  frankly  heard  a  word  of  reasoning  this  morning  as  to 
why  the  title  VII  vision  of  what  constitutes  sex  discrimination 
would  not  be  taken  right  over  in  block  in  the  ERA.  I  have  heard 
this  theory  that  was  thought  up  in  1971,  but  it  does  not  bear  much 
relevance  to  what  the  1983  decisions  of  the  Court  say. 

So  I  see  the  Court  asking:  Is  this  discrimination  because  this 
persoi  is  u  woman,  and  it  is  an  awfully  easy  answer.  Yes,  but  for 
being  a  woman,  she  would  be  entitled  to  medical  coverage  under 
medicaid  or  whatever  the  other  funding  program  was. 

1  am  quite  confident  that  as  long  as  those  precedents  are  hi 
place,  that  is  the  way  it  is  going  to  go.  Now,  we  cannot  exclude 
that  the  Supreme  Court  would  reverse  itself  again,  but  as  far  as  we 
know  from  the  precedents,  this  is  what  would  happen. 

Now,  the  other  thing  that  struck  me  very  strongly  in  the  testi- 
mony we  have  heard  is  that  it  all  was  premised  on  the  assumption 
that  the  privacy  doctrine  that  the  Court  made  up  in  Roe  v.  Wade 
would  continue  to  attract  the  allegiance  of  a  majority  of  the  Court. 

Now,  you  know,  Mr.  Chairman,  and  we  all  know  that  that  doc- 
trine has  been  severely  criticized  by  constitutional  experts  of 
almost  every  shade  of  opinion.  And  there  is  good  reason  to  think 
that  it  is  a  crumbling  doctrine. 

We  know  that  Justice  Powell  himself,  actually,  in  the  Akron  case 
last  year  said  that  Sandra  O'Connor  was  no  longer  adhering  to  it; 
that  she  was  sabotaging  it  or  she  had  secretly  rejected  it.  We  have 
also  seen  the  Harvard  Law  Review,  in  its  very  interesting  review  of 
the  1983  term,  say  in  so  many  words  that  the  Court  is  subtly  erod- 
ing the  abortion  rights  of  women,  backing  away. 

With  that  process  going  on  and  with  every  reason  for  the  abor 
tion  camp  to  be  pretty  alarmed  about  the  status  of  the  privacy  doc- 
trine, I  cannot  see  why  we  have  heard  testimony  as  to  what  would 
happen  if  the  privacy  doctrine  were  still  a  robust  and  viable  doc- 
trine. 
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I  think  we  have  got  to  assume  that  it  is  going  down  the  drain, 
and  then  the  question  will  be,  without  this  powerful  tool  that  we 
have  heard  about,  what  will  the  proabortion  advocates  and  judges 
do.  And  we  will  be  handing  them  an  even  more  powerful  tool  if  we 
put  the  ERA  in,  when  it  is  such  an  easy  step  to  say  abortion  dis- 
crimination equals  sex  discrimination. 

As  I  indicated  in  my  written  testimony,  I  came  to  this  with  an 
open  mind.  But  I  really  think  ERA  is  legitimately  equated  with 
equal  rights  for  abortion.  That  is  really  the  equation  I  see  written 
before  us  by  the  Supremo  Court. 

Senator  Hatch.  Have  you  heard  of  any  theory  of  suspect  classifi- 
cations similar  to  the  one  that  Professor  Freedman  gave  us  here 
today? 

Professor  Noon  an.  Well,  I  have  followed  Professor  Freedman's 
interpretations  and  I  think  that  it  is  fair  to  say  that  her  interpreta- 
tions are  somewhat  focused  depending  on  the  forum  she  is  arguing 
in. 

I  think  in  this  particular  area  that  she  has  made  her  specialty, 
the  unique  physical  characteristic,  subject  to  strict  scrutiny— when 
she  had  *  pregnancy  case,  when  she  had  the  General  Electric  case 
and  was  arguing  it,  she  found  a  way  of  showing  that  pregnancy 
itself  wao  not  a  unique  physical  characteristic;  that  there  were  fea- 
tures of  it  that  were  shared  with  other  operations. 

So  far  as  I  can  see,  anything  we  could  think  of  would  easily  be 
classified  as  something  that  is  actually  a  sex  discrimination,  not  a 
unique  physical  characteristic  discrimination. 

I  think  the  unique  physical  characteristic  exception  vanishes 
whenever  the  classifier  wants  to  invalidate  the  rule.  And  I  think 
subject  to  strict  scrutiny,  pregnancy  vanishes  as  a  unique  physical 
characteristic,  becomes  subject  to  strict  scrutiny,  and  a  pregnancy 
discrimination  is  invalid.  The  same  is  true  of  abortion. 

Senator  Hatch.  Are  you  saying  that  she  is  arguing  both  sides  of 
this  issue? 

Professor  Noonan.  Well,  I  suppose  we  all  feel  as  lawyers  that 
there  are  arguments  that  are  legitimate  but  perhaps  not  compel- 
ling arguments.  But  it  seems  to  me  that  her  own  example  shows, 
and  the  examples  of  the  judges  that  she  likes  show,  that  you  can 
really  classify  these  things  as  you  choose,  depending  on  how  you 
want  to  validate  or  invalidate  the  law. 

Senator  Hatch.  How  you  want  the  law  to  turn  out? 

Professor  Noonan.  Yes. 

Senator  Hatch.  Well,  I  want  to  thank  both  of  our  witnesses  for 
appearing  today.  I  think  both  of  you  have  been  very  articulate  for 
vour  respective  viewpoints.  Clearly  the  issue  has  not  been  resolved 
by  this  hearing,  and  I  am  not  sure  how  to  resolve  it.  It  is  a  serious 
issue  and  one  that  I  think  deserves  the  consideration  of  every 
American  citizen  before  we  put  the  ERA  into  the  Constitution. 

Notwithstanding,  Professor  Freedman's  assurance  as  to  how 
things  are  going  to  work  out,  the  issue  seems  extremely  open,  in 
my  view  . 

Of  course,  Professor  Noonan,  you  have  also  drawn  conclusions 
with  v/kich  she  disagrees. 

In  particular,  you  have  raised  two  very  important  points.  First, 
the  title  VII  arguments  that  heretofore  have  not  been  raised,  and 
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second,  the  question  of  what  a  suspect  classification  is  and  how  it 
will  apply  in  this  particular  area.  I  do  not  know  how  anybody  can 
ignore  your  testimony,  whatever  their  views  oi.  this  matter. 

I  wish  we  had  a  more  definitive  conclusion  to  the  hearing,  but  I 
want  to  thank  both  of  you.  I  have  enjoyed  the  hearing  very  much. 

We  will  recess  until  further  notice. 

Professor  Noonan.  Thank  you,  Senator. 

(Whereupon,  at  12:42  p.m.,  the  subcommittee  was  adjourned.] 

[The  following  was  submitted  for  the  record:) 
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Miscellaneous  Material 


THE  EQUAL  RIGHTS  AMCTDtgWT  t.  ABORTION 
(Why  the  BRA  Ray  Enhance  Abortion  Ylgftte) 


Theory  il--  Harris  v.  McRae 

In  1910,  tha  Supreme  Court  in  Harrle  v.  WORM  held  that  seetric- 
tlona  upon  public  funding  of  abortiona  flRK  Amendments")  vara 
constitutional.    Tha  eaaa  waft  decided  by  a  9-4  vote  with  tha  dis- 
aanting  juatlcaa  arguing  that,  restrictions  "Don  public  funding  of 
a  medical  procadura  aeeoclated  axcluelvely    ith  woman  wara  In  vio- 
lation of  tha  Equal  Protection  clauaa.    The  majority,  however,  re- 
lied upon  tha  fact  that  tha  funding  Helta tion  did  not  dlaadvantage 
a  "euapeet  claae"  (a.g.  racial  or  ethnic  mlnorltlee).    Undar  tha 
EM,  virtually  nobody  dlaputaa  that  mm*  would  become  a  "euepect 
claaa"  thereby  calling  Into  qtiaatlon  continued  validity  of  Karria. 


Congraaalonal  Raaaarch  Services  *&*  ■■*  becomee  a  auapect 
claaalficatlon  undar  ERAj  ,  It  would  then  follow  that  tha 
IRA  would  reach  abortion  funding  and  abortion  funding  eitu- 
atlona."  (October  20*  1513  analyala) 


ttW  H"  TiUf  VU 

Title  VII  (19*4  Civil  Rlghta  Act)  prohlbita  employment  dlacrlml- 
4tlor  on  the  beala  of  aax.    According  to  leading  pro-IRA  acho- 
lere,  legal  precedent*  under  Title  VXX  would  be  *good"  In  under- 
etanding  tha  IRA.    Bacauae  a lml la r  abortion  concarna  were  ralaed 
during  debate  on  Title  VII,  that  lew  con* lira  an  explicit  dis- 
claimer that  employer  refueala  to  oav  for  abortlona  doee  not 
conatltuta  aax  discrimination.    Leading  IRA  eupportere  oppoee 
eimilar  language  In  the  MA. 

Prof.  Ann  Praedman  (leading  BRA  theorlet) >  "The  IRA  mandataa 
an  analyala  almllar  If  not  identtcsl  to  that  adopted  by  dis- 
senters In  Qeduldlq    Title  VII  caae  from  1974  ." 

Ccduldlg  (dleeent) i  "By  alngllng  out  for  laee  favorapia 
treatment  a  gender-linked  disability  peculiar  to  women  (preg- 
nancy) ,  tha  fltata  has  created  a.  double  etendard. • •  Thla  in- 
avltably  conatltutee  aax  dlacrlmlnatlon. "  

Theory  »3—  Leglelatlva  History 

Tha  most  compelling  leglelatlva  history  on  tha  meaning  of  an 
amendment  cornea  from  lte  Congraesional  proponante.    In  raepon- 
ding  to  the  alleged  EPA/abortlon  connection,  the  Senate  co- 
epcnsore  of  tha  BRA  stated  aa  follows t  (8sn.  Robert  Packwood) 
"I'm  not  aura  how  a  court  would  come  out  on  It."  (fen.  Paul 
Teongee)  "Thla  leeue  would  be  reeolved  by  the  court*." 

NOW  Raaolutiont  "Be  It  rs solved,  that  MOM  aervee  notice  on 
Congreea  that  we  will  accept  no  amendments  to  ths  BRA  fsuch 
as  an  abortion-neutral  amendment]  and  that  any  aponeor  willing 
to  accept  euch  smsndmsnts  ehould  remove  her  or  hie  name  from 
ths  list  of  sponsors*  

Theory  14 —  State  Paper lance 

tn  the  past  five  years  alonr ,  litigation  haa  bren  pursued  in  tour 
States  (Hawaii,  Haeu . ,  Penn.,  Conn.)  to  overturn  reetrlctlone  on 
public  funding  of  abortion.    Thia  argument  haa  yet  to  be  accepted 
or  rejected.    What  la  clear,  however,  la  that  similar  argumente 
will  be  ralaed  under  the  national  ERA. 


Doe  v.  Maher  (Super,  ct.  of  Connecticut)!  "The  constitutional 
arguments  that  (abortion  funding  limit  J  vlolatae  state  i  Equal 
Rights  Amendment. . .  have  aubetanttal  merit.    Inaamuch  aa  thla 
is  an  application  for  temporary  injunction  that  requires  a 
prompt  determination,  the  co  irt  flnle  that  it  must  paae  on 
these  tempting  andvery  persuaalvm  argument'  ."  


(SUBCOMMITTEE  ON  THE  C0N8TIT  TION ) 
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A  LBBAL  AlALftXf  OF  TV  WlUtW.  INTACT  OF  

noroue  ■joai  txorrt  iwram  (tu>  oi  to  tint  to 

AM  AMtttOS  Ot  TO  1M  rOBDR  OF  A»  AAOOTOi 


btn  J.  Uwta 
Lagialativa  Attoraay 
Aaarican  Law  Dlviaim 
Octobar  20,  1M3 
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UiwlMit  tta  w»l<  aaaata  tfif  tta  ratlfUatlw  af  KM  araaaaii 
byi  tignti  hi i  Imi  (MA),  ajaMKlMi         arlaM  inunlH  (1)  <*"tar 
tta  ouaaali  Imvi  m  l^Mt  m  tta  mHukIm  rlfta  u  m  atortlaa  ati/ar 
(I)  MttM*  it  «U  UfMt  lie  aafcUa  fMilaaj      aMftUM.   t*U  raaaet 
tit—  tta  vmtUm  «ftftUw  aaamni  MMiwHl  k»M  !••■».  ***  wUm 
*f«  ilMfM,  a»M  mm*  MA  prifiaiala. 

NUwiN  »*•  ilMMalM  W  tta  ayUlaM  raMrilM  atattar  tta  OA 

mm  km  m  t*Mt  m  amiM  aaaVw  iu  muu  fMiiM,  ui«  w  < 

tta  wm4  nmIIm  •«  atatM*  HH  ~  r  alaariaiaatiaa  mNHMM  lawUy 
arMarltai  m  AlaarlMMtUa.   IwUll  *•  MalyaUi  tMi  fNllM  la  m 
aay  Immiim  ai  tta  i.t.  Smmm  Caajtt  MilM  aMMMlag  CD  rtmi* 
2  am  aaalla  tmiUm  H  ataetUa  ftm  ltTJ  m  km  Hum  Mi  (I)  W 

ilMrla*Mt*M  !•  Wd  KM  MMKlMtlMal  Mi  iMHttty  f 


TVla  eayact  aa*lyaaa  in  aMttUa  rlaat  la  km  HUM  af  km  yw- 

MM4  OUU    la  im,  CM  tayTCM  OMfft  MU  INI  (1)  MMM  My  Mt 

ttMnrluUy  yvaM*ita  atactlaaa  ay  MfcUf  ttalr  ya*f  MM  •  aria*  Mi 

(2)  IttlM  My  Mt  MM  MMtMM  ■■  fUy  iifffiMU    M  MMlft  *T 

pfMcrlMM  alataaata  piMMfftl  |4«4iiN.    ;H_Tl  TmH  ul* 
1,  410  I7f .    4  MMM  Ut«f  KM  E5t  ffMff IfMi  Ua 


a*U|M  Mi  |M.  fM  SuljlJlDI  *•  Afel 
■Mltfcl  1M      Hi . I «ri«  47W  (J*M  IS ,  lUIJl 


47tl  <Jmm  19,  IMS). 


aV  » 

VltH  MMMK  M  KM  aaalla  fMil*  af  WMtlM,  KM  SMMM  C«t  Ml 
nUi  ttat  MUfUKlMfl  MM  M  KMM  lM»Mt*  IM  MiftMli  W«  M 
aUK«K«rtly  Mi  MMCltMMMUy  MfMVMUU  MtH  *it*  MMMK  U  MC- 
KMMPMKU  (tlMKlM)  Mi  KMMfMKU  (MiiMlly  MMMI?)  f*"}?*; 
Itl  ftttl  *•  *1»        0.1.  m  (It77)t  ^Mt  *.  la,  4M  O.t.  444  <W7>| 
gfirV  dST  411  0.1.  Sit  (itm  <|ttlMl||njffil&^  SAM*  446 

HHlWh  iii  M,Uf     IMXM.*  44TKI7T1I  (IMO). 

TM  CNCin  «f  •MMHM  tf  AMVtlM  Mi  IU  M«U  fMilag  U  KhaK  CM 
OA  will  Iman  KM  alCMiy  Ml  it  1m  mmkImkmmI  flgHK  f  as  aMffKlM 
Mi/ar  (mm  KM  laacMa  CMft  Ka  rr^araa  IKa  aaUla  fvailag  iMlilaM  aai 
MMiaKa  KM  asfMilKara  af  mmmmm  amy  (at  aMrtlaM*   Tala  rayart 
ilMMMa  Kha  fatK  that  Ka  iaM  Itafi  mm  mm  m  aUKa  •mn  MtlalaM  la 
ataKM  vttR  atata  CtAa  rail*  iallaltlMl;  m  km  Mttar  CMMnUM  «MKMf 
Kka  atata  I1A  U  ^Matlaa  Ma  m  laawat  m  aMTtloa  aai/ar  aaartlaa  (aailMl 
MMvar,  la  KM  atatM  af  MMll.  HmmcmmKM,  aai  ymaayUMU,  M  KM 
pracaaa  af  UtlaaKlaf  KM  aMrtlM  ya»li«  (aailai  laaw,  KM  a^aaKlM  af 
MMKMr  tM  iaalal  af  ajllle  fMilM  "r  aMrtlaM  *t!?laKai  KM  ataKa  WA 
naa  ralaai.    TM  atata  cMtKa  ili  «at  iaclia  KMK  1mm  aai  raaiacai  Khalr 
iaelaleaa  m  attar  gYaaaia. 
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■alaraat  ta  tha  la«alrr  lata  «*«thar  tha  ,ra»aaa<  OA  m«M  Kara  ImcI 
•a  ahartiaa  hI/m  ahartiaa  faatfiag  an  tferaa  Saaraw  Caart  aactataaa 
laaalrlag ptfMmtf    attMU  *•  ilfilft.  *17         »a*  <1»7.),  Baaatal 

tMotlMt  MtT  U  Urn  oi  im  uolycto  oootf  »y  im  Court  m  mil  m  im 

**W'*J?  *•  ttfltf.      c**i  omiim  •  comiiiociomi 

MOiyfU  Utim  Bmmi  mo  Stt4oJ  m  iWtoMth  Uiituu  ^ul 


protMClM  $smmm.    ttmm  tm  HA  li  ttly  la  mqmm*  fan.  vTtM«t  • 
folly  teHM  UgUUtlM  iltt.ry  m*  tivrt  omIiIom  litororttlM  U. 
CM  rWtWI t        CHfl.flM.M  «»m  roll*;.  witH  ftf.ec 
to  i«  UocriiiMtlM  oro  clM  Wit  »Uo«  to  look  f«r  m|«mm  li  mW 
KM  S#rMt  Court  my  opply  tl»  OA.    L  mmUlm  v.  Alollo.  im  Coure 
tmmi  choc  CM  tCoto  of  UlUortli'i  ImmS!mii  pCTi  ootUoioo 


ataaat  a  afcaatag  that  It  aaa  a  aratas  far  1 art 41 aaa  atacrlalaatlaa. 

haala  auatart.  l*a.  tha  Caart  raaaaaaa  that  tha  aatlaataa  af  rrafaaacr 

•  tmUmMm  aaaaa  (at  athtarla.  tha  Ulttlaa  paryaaa  .( 

■alatalalag  a  lav-raat.  m*UTm  aayfartaa  taaaraaaa  pirn.   Tha  Ca«rt  ralaa 
that  thara  w  aa  aaa  ilaarlalutlM  .haaat  ,r«af  af  aa  tataat  ta  atacrtataata. 
'JL     5^  ""f  *'  UMM  »•  •■•mUl  ta  aaala.  aat  a  eaaa  af  .taerlalaattaa 

tartar  tha  Mjaal  KmmIIm  alaaaa  af  tha  raartaaath   t     Tha  Caart 

'•cacatia.  1*  *•  Ma»a  «hat  ,ragaaa*r  w  r.i3tM      m  jj" 

It  ataalr  rafaaaTti  |a  aa  far  M  ta  bai<  that  thla  alaaatf teattaa  coaatltuta< 

lagallr  »raacrlhai  faa4ar  4 taerlalaattaa.  eaaeinaiaa 

/ 

9m  -NioMit.  of  IM  HA  mm  CNIHM  CMC  CM  OA  MM  hovo  no 
Up.ec  m  atari  1m  .M/or  let  fMilog.  Tooy  tMorlM  CMC  cm  oolllCy  to 
Mcom  trofMoc  nm  frta  •  MifM  plirs|Ml  elMr«cc«liCle  m4  tlms 

U«t  funcClo*  u  Mtiut  c«  (WIN.    IIm«  mm  %t%  mi  .lalUrly  .itwttd 
to  thli  eoatiit,  |h.ri  mmU  Mum  4lierUlMd«i  mmt  cm  CIA.  ThU 
joiac  of  vlov  vmM  m  ctMliloac  wick  QmmUU  »•  Altllo.  cm  oolv  U.S. 
SMortM  Covrc  oroeoooot  mUt  cm  mmI  oroCoeCtoo  IKS;  with  rooooec  Co 

•  roiuUClM  hovlOI  M  MfifM  tOMCC  M  pfOgMOC  VOMOa     ThoO.  If  CM 

court  tftro  co  mmly  cm  mm  cmscICuCIom!  aMlytlo  uo4«r  cm  UA  m  It 
dt<  «o4or  CM  oiimI  oroCoeClM  cImm.  it  m^U  ooooor  CMC  chtro  noulo  m 
no  UmcC  m  ooorClM  omok  ptmt  of  loi.onC  co  4locrl»*MCo  m  Cm 
boolo  of  Nil 

mu     J"  ch#  fi>Mrol  noccrlc_Cor  t.  CllWrl  com.  cm  SuprtM  CourC  MeUod 
Chat  CM  oMlualM  of  orogMM?  frM  m  oCmrIm  eMproMMlM,  orlvocoly 

^!!'^wttyft  »U«  414  mc  eoMClCuU  mi  SuerUlUloo 

prodlolCM  oy  TICU  fit  of  cm  1HA  CI, II  llth  •  Ace   Tm  Court  oMllod  cm 
mm  cMoeleueloMl  Minii  ic  um4  u  ComMU  ».  Aloiio  .m  chMgf!  cm 

CMlUMO  «M  M0O0  o.  0  OC0C0CO  «M  MC  M  CM  ^mHtIcOCCIM  cUuM  Of  CM 

CoooclCyClM.    CMgrooo  NNNwttljf  MttN  TICU  VII  co  eovtr  pronoMf  oo 
o  for*  of  ms  UocrUlMClM  «M  Chuo  ovorruM  Cm  CllWrl  mcUImi  honour. 
Cooirooo  tMcif icily  yro«Mo4  for  m  otortlM  OMopc^^^U  thlo  omomohI. 
•■*54**"1  PfowlMo  lo  porllMOC  port  ihol  Mployoro  oro  not  rnulrod  to 
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yap  for  Malta  laMmaa  MMf  lea  far  ahartUa  awaaye  Mara  tha  lift  af 
cha  awtfcar  wmU  m  MiasMfM*  U  tha  turn  mm  Mtrltri  ca  car*  ar 
afcara  Mi  leal  cassllcaclaM  mm  atlm  fns  m  chart  1m.  Thla 
UfUUciM  la  ysywlarly  ndrrW  t*  m  cm  ftafMsay  •lacrisftMClM 
ACC  W  1971. 


TM  Infill  C#«r6  ItMlf  clsVlf ta4  MMMC  MtUr  «%lcH  «M  lift  Is 

»  fcy  CM  SJ\fctri  MCtttM  MM  1C  MilM4  MtiMini  V.  MWllaSM. 

0.1.  Ml,  Ta  1977.   Nwn  cm  wit  allays?  cm  mm  mmcIH 


4SS  0.1.  Ml,  U  1977,    IMMM  CM  «Mt  Mf Ufil  CM  MM  MMlttCtMl 

aaalyala  U  Uifctfl  *      Alalia  raawlriag  afwatf  af  tunc  ta  MM  Mt 
a  mm  af  ms  2tMriMMCtM  MM  MMfB  HiHfl  IsmIm*  m  •llijii 
•tllittty  fialAtlM,  IC  MS  MtlMff  MMMff  ttt  CMtt  M)  NjMtUt 
Al«V«MMtlMaC«  iMMC  MBlMU  «C  s«ffMU~  CMC  CMC  iC  Mfl  MMMM 

MrllM  U  fiOW  »•         hiwi  Ca..  401  I.S.  424  (1171).  M  MfflelMt 

t«  M«M  4lMrlpiMClM  MMf  S  lUUN.    jrlM£  MS  1  MM  af  CM 
4lMrlMMCtM.    Af CM  ff|||H    CMICf,  iC  MMM  tlM*  CMC  CM  CMtt 

iUUtm* 


ftmUi  ta  ayyly  cm  41ffmcc  itrtirii  (1)  ms  of  utast  U  ■IcmcIma 

«MN  CM  MMl  MMMClM  tlMM  af  CM  fMfMMtll  MMMt  U  TlaUtM 
c*4  (1)  Ma  af  af  fMta  U  I— MMM  Mm  tkf*^  U  •  yaMltla  WMlatlM 

•I  a  atatwtary  mMibicIm*  Tala  I*  ccm  win  cmmcc  m  mm  ma  aaa 

Mt  alaMlflUClMS, 

MtlflQ  CUa  m«c  1941-43  Tan,  CM  Cawrt  lacafyratM  CM  mcI-mmmmv 
aiaarlaUaclM  yravlalM  la  Tlcla  TO  cUrifylaf  that  mmmmv  sucrtsiMtlM 
mmc icbcm  laMlly  MMtrlM*  ms  alMfistsstUs  m  wr  Tttla  HI. 


rmllSf,  MMMT,  la  CMC  CM 

4 lay rayar t Imsm  tf  lit  asCpsIs  sap  km  llsstaa  nImmm  Is  tils  yratMMy 

•iMfflStMClM  MSCMt  MCMM  CM  CMtt  1*41  MCa*  Is  SMMtt  SMS  CMC  CM 
TltU  TO  MMCriMlM  MfllM  U  MU  Mia  MS  fMSlS  MtUyiM  M  •T* 
«lMf  ISlMCSS  MSlMC  U  MSlSMMt.    TM  CMtt  U14  CMC  IMf  Mf  S*Clcal 

pUm  mm  <mr  cm  msmmsIm  sf  asslaysM*  fiici  tm  cm  mm  mmm  that 
thay  ctfir  all  MMf  Sayaa4a*ta'  aaalnl  itNMN.   U ilara  ca  rrarlaa  cm* 
yaraala  citiria  fat  mmmmm*  mmjmmIm  tMacicaCM  lllsasl  mb 
ilacrlslMdM  agslMC  Mia  MslarMa. 

la  cm  cMaclcaclMal  cNtctt,  CM  CMrc  will  m  chravfh  as  aaallcaciM 
of  a  particular  acaasars  af  rails*  —  ctaatclaaal*  raclaaal  Mala)  lacaraMlaca; 
or  acclva*  atrlct  Mratlaf  —  ItMSalag  «m«  cm  fMCa  af  cm  com,  cha  cUaalflcadM 
lavalvas,  aaa  cm  Mcara  af  cm  alMtlsiMclM.  Ic  la  a  vary  aaasiatlaataa  ayyraaeh 
ca  Mcarcalalag  whacltar  ar  wt  a  mmm  aaa  mm  aaalaa  a^Ml  yracaccloa  af 
cha  laa.  Wms  cm  Caart  la  fMaa  vtca  a  mm  caac  laval«M  a  ayMlfia  acatwea 
Ilka  TltU  ?II  af  CM  19*4  Clvtl  Ugata  acct  lea  rarlM  af  cm  fMCa  la  4mm 
la  aceoriaaM  vlca  Cha  Mralag  af  CM  aCaCaca  Mica  hM  allagaaly  mm  vlalataa 
Mi  Mara  cha  ataCaca  la  facially  aaacral,  a  ahaviag  af  alayraaardMaca 
tayact*  ac  lMat  Is  cm  Tlcla  VII  altMtlM*  la  Mfflalast  ta  mm  aat  a  eaaa 
of  alMrlslMdM*   Tmj,  aaaaj  MflayMac  alacrlalMClM  Maar  Tlcla  VII  la 
cat  allafacUa,  aaca  cha  ylalaclff  MCahllahM  a  aclsa  fMla  caaa  af 
alacrlalMClM  uaaar  cha  alayrayarclaMca  Ismcc  aaalyala*  cha*  cha  aaraaa 
•Mfca  ca  CM  Mylayar  co  yraaa  chat  cha  slaaaallfylat  sMlayMat  yracdea 
la  raUcaa  ca  cha  MylayMac  Is  a^MaclM.   walla  cha  caac  aaaar  Titla  VII 
la  aaa  of  lapacc,  cha  caac  m4ot  CM  aawal  yratMClM  elawM  of  cha  Four  ta  tilth 
MMaat  la  oaa  af  latMt*    Ic  la  aaca  Mra  ilfflculc  ca  yrava  latMt  ar 
a  alarrlaiMtory  aalaaa  aaa  aacahllah  oM*a  mm  isMar  cha  aawal  yracaccloa 
clauaa  chas  Ic  la  ca  ahaw  alayrayortloMta  layacc  uaaar  Tlila  VII. 
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A  (JUL  4MLTIXI  or  TV  NORUL  UV/KT  OP  TM  IMNM  HUL  OBI  . 

(at)  o>  m  uaor  10  *>  aotnoa  01  tw  mono  or/S  ajomioo 


TW*Mtet  tM  mm*m  Oaft*  hh  Oa  mil  iMttea  «T  Mm  »raMa«a  tf»«l 
U.hta  «MM  (OA).  WMtW  (MO  MIW  M»W«  (1)  MMMf  tM  tM 
— U  m  -  UM4.  M  tM  MlMWta  rt*t  »  .  rtmta  Mi/Of  (J)  •M.Mr 

it  vmm  artei  tM  Mkiu  teat*  W  aMrttea.  la  ion.  tM  f.l.  iWMM  cm« 
mU  Dial  (i)  mm  mt  mi  MtMMiMlir  mMrtta  amiM  M  «au«  that, 

fitfMMn  -  -rlM  M,  (|)  IUtM  rnf  M«  MM  .Matte.  MMcMMrU,  <lffto.ll 
U  Mt.l.  *  HWIiUll  MtMtM*  ffMMW  M1M1UM.    toj       M^.  410 

W3l  Btt  »•  MU1>       0.1.  179.  Tm  nm  ut«r  tM  Cmr  naffltM*  lu 
mIOUh  ta  £m.  m*  to,  Clw  af  mm.  ».  fipj  iM1|f  f|[ 


aniauK..  «  o.i„t...     (,r  u.  its),,  n— hi  teHMj  i„„|im, 

af  'imh  rtrt.  wiMMti.  im.  «.  4*Mr»ft.  si  o.i.t.o.  4793  (tea  is,  mi),  « 4 

SlMMalM  v.  JXUi^t'  »l  O.I.L.O.  4791  (J«m  t>,  1MJ). 

•ltd  ntMat  M  tM  (Mil  NM:*  «f  atari loo,  tM  Immm  CMrt  Mt  IUU0 
ttM  mtflMiw,  mm  m  IMm  Um1«1m  tM  IMIuu  m|M,  am  atatatartir 
mo  cMatltelaaaUf  MmlaalaU  tea  la  tM  eMtaat  «  MatkaraMatu  (etetla.) 
aa  wal\  m  tMMMMlc  (MOtoaUf  aaiMaary  atartMna).    Ma  OmI  «♦  0m-  431  o.f. 
«•  (l»77),  HjMr  ».         432  o.i.  (44  <1977>i  MalMr  ».  0m.,  431  0.1.  319 
d«7')  (Mr  «arlM)»  Barrt,  a.  MMa.  440  0.0.  197  (1100),  «M  WlUtMa  «. 
XtarM.  441  U.J.  3M  (1900). 
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The  dletlectioe  lit«Mn  the  coootltutloool  resulrteoet  of  proof  of  latent 
end  coo  statutory  ro^o&roojoot  of  o  chewing  of  dlepreeortleaats  Unit  to 
toeertoet  lo  too  analysis  of  whether  too  propeeed  OA  would  hove  oo  lopoct  upon 
ebertloo  end/or  Ito  public  fendlog.    U  Utoot  lo  too  toot  toot  hoo  to  oo  o*t, 
'hoe  It  lo  arguable  toot  too  HA  would  oot  offoct  ebertloo  hocooee  too  see*  rooult 
would  oo  reoched  oo  lo  CoouUU  v.  ojollo  which  too  Court  decided  oo  reurteeeth 
ionosist  04001  protection  |rM4i,lmvirf  if  Ceegreee  cetebllehee  lo  the 
legieUtlvo  record  toot  o  dlepropertloeote  upnct  loot  to  oofflcloot  to  ooko  out 
o  coeetltutleeel  violation  oo4or  too  OA,  oo  nee?  ooloto  with  respect  to  trot  log 
ototutor*  vloletleee,  com  It  would  opeeor  thot  too  HA  would  rooch  too  ooortloo 
oft oot loo. 

TMo  report  ceecledee  toot  lo  noting  o  dot  orgeat  loo  of  the  lopoct  or  the 
HA  oo  ooortloo,  ooortloo  funding,  end  other  preftoency  related  leeuoe.  ooo  would 
hove  to  decide  whether  o  pregnancy  clooolf Uokloo  wool 4  oo  o  oor-boeed  claeolflco- 
tloo  enter  too  HA.    St  woo  ooc  reger  ed  to  oo  ouch  under  too  eeuol  protection 
eloooo  of  too  rourteeoth  ijuoonut  oo  too  Coort  heU  lo  Alolle.    leooletloe  of  thlo 
eueetlee  with  rooooct  to  too  I1A  urns  oo  too  eteodord  ofrovtoo  too  Coort  choosee 
to  apply—  otrlet  scrutiny,  uteroediece,  or  traditional,  retleoel  boele.   Oo  too 
ocoio  of  review  froo  too  hlgbeet  ataeeord  of  strict  eerwtley  to  too  lovoot  eteudord 
of  retleoel  heele,  too  cUeelflcoclco  lo  loot  likely  to  vie  hoc  ooo  coootltutloool 
coolloofo  whee  otrlet  ecrutloy  lo  applied  then  often  rotloool  ooolo  lo  too  review 
uned  by  Coort.    mo,  under  otrlet  ecrutloy,  o  orogooooy  cUeelflcctlee  wool* 
probably  oo  regarded  to  oo  o  eenr  booed  clooolf  Icotloo  or  oh  1  hi  too  by  too  HA. 
however,  if  too  Coort  opplled  o  rotloool  ooolo  oteencrd,  o  profoeecy  clooolf  Icotloo 
would  probably  oot  oo  Second  to  oo  o  tor- ho  ood  clooolf  Icotloo.    lo  coooo  where  tho 
Coort  mooo  oo  leteruedlete  • tender*  of  review,  too  eotceno  would  oo  looo  door-cut 
•od  looo  prod let oblo.    I  he*  Id  too  Court  determine  oooor  o  particular  atendard  of 
rovlov  onelyolo  toot  tho  pr  tenancy  clooolf  Icotloo  lo  oot  oei-beocd,  thoo  tho 
forusr  ooot  oo  eveleetou  woiir  oo  Utoot /Upoct  oeolyols  hoc  moo  oo  to  tho 
forbidden  clooolf  icotloo,  l.o.  eeueer,  it  would  ho  feclelly  neutral. 
Oo  tho  ooo  heed,  ooo  soot  look  to  tho  legleletlvc  hletory  eetebllehed  by  Coogrooo 
to  floO  oot  whet  tho  coojrooo*  netlvea  were  lo  thlo  regard*    Vhot  did  ceegreee 
Intend  with  rooooct  to  pregeeocy  clooolflcotlooof    If  it  Jo  dlecernlble  thot  Coogrooo 
wonted  oo  Utoot  toot  to  apply  under  too  IRA,  thoo  proof  of  lotootloool  dltcrlel- 
notloo  nuet  ho  shown  In  order  to  got  o  court  to  UvolUoto  tho  pregnancy  clooolfl- 
cotloo  oo  coootltutloool  ground a u    Oo  tho  other  hood,  there  lo  eloo  tho  option  of 
applying  ee  lopoct  analysis  lo  Ilea  of  tho  loteot  toot*    Should  oo  loose t  analysis 
control  under  the  HA  ood  tho  lopoct  of  tho  clooolf Icotloo  lo  borne  hy  woeen  only, 
thoo  tho  tIA  would  effect  ooortloo  ood/or  short loo  fending,    to  thlo  el toot loo t 
only  wcown  ceo  hoc  ooo  progooot,  ood  therefore,  the  pregosncy  clooolf  Icotloo  would 
ho  oex*bosod. 

Tho  roceot  Supreoo  Court  docleloo  In  Wewport  news,  however,  lodlcetee 
thot  chore  coo  ho  o  oltuotloo  whore  lopoct  of foe  to  both  fsaelee  end  aoleo 
ollhs.    in  tho  cootoit  of  Title  VII,  the  Court  Interpreted  e  pregosncy 
clooolf  Icotloo  to  bo  unlawful  an  dlecrfnlnotloo.    Tho  Intoreotlng  aopoct 
of  Wowfort  howo  lo  that  It  roveols  thot  there  con  bo  lnetencsi  whore  lopoct 
of  facte  both  wooon  end  oon  in  o  at*-  booed  eenoo,  and  if  ouch  lo  tho  cose 
under  a  aratute  like  Title  VII,  ooo  night  ergue  thot  o  elolUr  reoult 
could  ceocelvebly  occur  lo  tho  conotltutlonil  contaot.    This  paper  polnte 
out  thot  If  tho  letter  le  the  cose,  thoo  tho  lopoct  anolyole  would  ho  of 
United  ralavanca  tntofer  as  wonon  ore  effected,  ant  the  EIA  would  not  have 
an  lopoct  oo  abort! no  and/or  tta  public  funding. 
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loth  propoeejti  oad  ^nti  of  tho  IU  have  eapreeeed  differlag  oplelono 
regardles  the  queetloa  of  whether  tho  propeoed  ea»oe»ent  mmM  how  aa  lapact  on 
the  right  to  abortion  Iteolf  or  whether  It  wouU  effect  tho  public  funding  of 
rbortloae.    la  foot,  ov<w  iao«|  prjpoeeato  thoro  oro  diveree  oplnlona.   Oe  the 
oao  heed,  mm  ISA  pcopoaeate  have  eaierted  that  thoro  to  no  connect lc  botvoon 
th«  CU  end  ebortloe.   Oo  tho  other*  hand,  thoro  iro  other  proponeete  of  tho  EU 
oho  hove  tried  to  find  oupport  la  existing  eteto  nut  for  protoctlog  o  voaaa'e 
right  to  novo  hor  abortion  paid  for  with  pottle  fuodo.   Thos  thoro  oro  certela 
OA  oppooeate  ¥ho  hovo  ergued  ilallerly  the'  there  lo  n  raletloaohlp  between  the 
CM  oad  abortion,  104  that,  tho  tlA  would  la  fact  broaden  000*0  right  to  ebortloa, 
opening  up  00  w+ll  tho  000  of  public  0000  y  to  pay  for  abortion*.    Support  on  of 
B1A  who  oppooo  abortion  novo  voiced  coacoma  about  whether  tho  OA  would  Have 
tuch  aa  effect  oa  ibortloo. 

lo  dlacuoelng  tho  queitiou  of  vhothor  tho  oropoied  OA  w~»ld  hovo  oa  loaect 
on  ibortloo,  both  In  tho  euboteatlve  11000  ■■  well  ai  lo  tho  fund  In*  contort,  000 
auat  uodiritind  the  nature  of  tho  irguaooti  tod  tho  concern*  advincid  by  propo~ 
nonta  and  oppononte  c.f  tho  lU.    It  eleo  bocoaoo  eeeentlel  to  undent  ind  tho  po- 
alt  Ions  hold  by  pro-Ufe  and  pro-choice  odvocetee.    Tho  Unaa  of  di  oar  cot  Ion  ara 
not  completely  c loir-cut  aa  thaao  two  loauaa  converge,    loth  ERA  and  eboitlon 
evoke  oootlonal  raaponrao  fror  poopla  with  atroag  oplaloaa  raapoctlng  aach.  Coo- 
blnlng  tho  laauoa  to  aecnrtelr.  tho  nature  of  tho  Interrelationship,  If  any,  coor 
pllcatta  in  elrnady  complea  oattor  avan  further. 

The  purpote  of  chle  report  £e  to  enelyie  the  ebortlon  right  in  the  conceit 
of  tho  propoeed  ERA.    By  eMreeeing  the  concern!  thet  have  bean  raleed  In  the 
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i«MCo  mm  CM  RA  rtMrii*  1U  iw—tt  m  •MrciM,  •  Ugtl  diMMalM  Ch«  tt 
fcocfc  cl»r«*t*       Nlmrt  Mioli  Mi|i. 

At  CM  vgrr  MINt,  M  4iMlM  CM  <IT|WHtl  CMC  mm  mm  mm  viCR 
rwftit  «■  eh*  HA  Mi  abort  1m.   Attar  tola  rovfev  of  U«  ooioiOM  osocMooi 
toy  ommmmo       iwmix  of  CHo  IIA,  Itan  fallm  m  UMintlw  of  km 

MMtlM  VMCMC  iUcriolMtlM  MOOi  ft  pfOOMMy  Mi  MMltMKftMA  tf  UUf 
CMCOfCM  HNIM  CO  iMAlly  orMCrlM*  Ml  ilMfltUMClM*    Tm  CM  MOlMlO 
WW  f  M  MfMMtlM  Of  wM  PrOMOOi  HA  Mi  iMlMM  •  ilMMftlM  Of  CM 

1o«1oUc1m  tlocory  ooaioi  cm  ^nmmI  mmmmc  Mi  cm  fifta  comcIcocIomI 
otoaiorio  of  nvtw*    Tm  mi  lytic  in  Ulo  mtfi  cmom  toco  cm  mm  t  1ms  of 

CM  MCMCUl  1MMC  tf  CM  HA  M  CM  MMCMClM  fft|tlC  CO  M  MOrClM  ICMlf  M 
Mil  M  1M  MOOtfclO  OffMC  M  CM  flUU  toaiiM  of  Cklt  right-     Tm  l#fM 

Cnrt  Km  U  cm  moc  vlMti  cm  f  Mi  lag  qoMCiM  m  mo  choc  la  oopoffoco  ooi 

fftt  t-+m  CM  MMCMltM  rl«fec  CO  M  ftMrctM. 


657 


oiicusfiow  of  QHwoMg  txrajuo 


COWCIMIjC 


A.    Vlgg  pf  CM  FfgffWMfcni 

Ai  oo  Micttttf  oarllor.  yfipmiti  of  tho  nu  «■  4lwiM  In  thotr  oototooa 
conearalog  vhothor  tho  RA  t«iM  hooo  m  toyoct  too*  abortion. 

A.  ortlclo  la  tUt  feSB  W  lf»loo  tea  focoood  o*  tho  differing  vlm  „- 
praaaod  by  Martin  of  tho  HU  with  roofoct  t«  t*ti  loo-.1'  for  i^u, 
Fro,tBBor  ™*  of  lorrard  U  oootod  oa  tot  log       follow*,,,  *oo 

oakod  obout  tho  lsooct  of  tho  Nnocochuaitta  .t.ta  nu  oo  abort loot 

U  roooooao  to  root  rojooot  that  1  itn^y  tho 
loolfcottooo  of  tho  aroooood  t*ual  llghta  Aonod- 
■oot  to  too  HMMchtMtti  Coaitttotloo  with  ro- 
aooct  to  *to  itoooo  of  abort too,  I  havo  iwtiol 
tho  toot  of  coo  lnitMin  _d  oatlalooo  U  rolatod 
arooo  tnd  hovo  coocludod  toot  .ooo cloo  of  too  ao»nd- 
■oot  wmU  hovo  oo  offocc  otutooor  oo  tho  nooor  of 
tho  itoto  to  rofoloco  Abort loo  or  to  orotoct  fotoooo 
eonatatoat  otth  tho  fodorol  Coootltotloo  •oooroily.  2/ 

Tho  oroooaod  Haaooehuaotta  I1A,  »hich  ooo  oitlucoly  odoatod  to  bocooo  otn 
of  tho  atoto'a  conatltuetoo  provldoa  Iji  pcrtlooot  part*    "Etuallty  uo4or  tho 
loo  ahatl  not  ho  dantod  or  obrtdgod  bocauao  of  on.  raco,  color,  crtod,  or  na- 
tional origin."    Iti  ohraatog  la  allghtly  dlffaront  fro*  rfto  fodorol  aropoaal. 

Anothor  f prononane  -ho  hoi  cootondod  that  tho  EtA  would  not  »--»a  an  lo- 
poce  upon  abortion  la  Thmi  K.  tearaoQ,  a  Pmfooaor  froo  Tata  Lav  Seuiol. 
Profa*«or  P.oorion  coot  If  lovj  it  a  Sanaco  ftaarlag  that: 


/<    r    ?ii?v,ntf    "A  ,nd  thm  Abo"lo°  ConnoceioB,"  7  Huwin  Llfa  Kovloo  47 

'  S  p  1 1  fig    I  tH  1  /  , 


2/  Uuranco  Trfba  quotad  In  7  Huaon  Llfa  ftovftov  4?  (Spring,  lMI),  tupra,  «• 
orlflnonf  (tuotod  l0  Da*ld  rarroil,    SK  Hulltig  Could  Affon  OA  Votaa^ioltoo 
5tPr-  7.  1*80.  p.  A6.   
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Tm  ZMA  mo  miki*  CO  *  villi  tte  bmmt  tf  Cm 
iiiiM  to  not  or  r^iliii  aooreliM,  or  Im  M|m 
•I  vmm  it  iiwii  ooortloM.   TIM  flttu  i  favor 

OVOt  itaRlM  OOfOOM  MM  IMUr  OlffOTMl  C0O- 

jtltotioMl  MNl^iilNi,  arla*rllr  cm  rti*t  af 
•rtvMf .  mm  «nU  aoc  m  offocto*  mm  way  a*  cm 
OtMT  Of  MNM  0*  CM  OA.    TtUo  oUoaotloO  It  Ml 
thlfl  U  Ml  flU-MMftlM.  MIMtlMll  i*  MINI  r~ 
MtTlMj.  J/ 

Kb  mi  MdttMi  orlaf  fUa*  U  «omt«1  llMtrU  COJMjg  *.  £U4M1»  429 

US  (UN).  Of  Wl  U*  fMjMt  IM  IM  MMflMM  CUil  LlMftlM  0.1 0., 

km,  mU«I  Mil  ■  mlnry  argMMBC.    rrofoooor  iMrm  ttMutf  tali  mIcm  oriaf. 
la  Mm  uw,  tWa  mmmt  off oral  ■  Howl  111*  lawraaaa  oovoraaa  KH«  t« 

Ut  «U^>,  MM  MTtMMM  fOf  KMJMM7  MM  M*  ImImMO.     Tm  »U0  MM  «m1- 
iMgMl  m  kola*  fbUllvt  af  T1IU  TO  af  IM  LN4  Civil  tig**         *•  MhjmIm 
r42  0.I.C.  2000a  &  mm,.).  MUltH  mmuMii  4U€timUminm  mom  mi  mm  la  mmUt- 
mmi.   Tm  ItMrMM  CMitt  atU  tlMt  iMra  mm  m  TUU  wn  vIiUUmi  MvortMlooo, 

CM  tVtMHMla  MM  UIM  MUM  Mltfl  fUo*  With  IMJ  COOtt  tffl  Ml«W«  for  CM 

^rMM  if  MttarlalalMJ  mm!  «m  mU  oaorajaf  IM  froMoa*  CM  om  ■mtcIm. 
Tm  Midi  fcrtif  to  amioH  FwfMMf  Tmmm  I*  MMtMra  ala»Ml  Mb  mm  mm  thm 
(ollovlMj  ■rgMMaii 


...MMjrMtlMMl  OTMtuvracioa  of  IM  M*m1  rl|tito 

MMMMMC  CMtlfM  Ml  «»l  M]f'l  gMM  COBCim  for  CM 

aaoloratlo  CrMtMMK  of  mm  la  cm  UNr  mtuI  om 
tea  tacaptlciM  of  cm  laaortaaec  of  mc  MMlUlaa 
•jmmb,  la  #f  mmt  af  tte  aoM  liter  forca,  for  teorlni 
chlMroa.    ta  11m  vlth  cm  cMlral  cbmI  of  cm  MA— 
choc  laaal  mtaort  for  mi  MacrlolMCloa  la  lo  te 
ara41eaCM  root  im  arooclt— CoogroM  elMfty  lacawM 
cm  iavMMt  ca  ana  all  eaiogarlcol  MierlttJMClofl  by 
la*,  lMlMtlMJ  cm  lavraMr  um  of  tro«Mftey-bMo** 


)/  Thuaii  !•  Immoo.  Scocommc  oh  froootod  iMulutloo  to  ■mcIao' 
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ciaaatflcatlaa,  ufclaa  rtlntitii  *oajaa  to  an  Infarlor 
poaltloa  la  tha  later  tartar. 

UgliLatlva  hlatary  raf lueti  (Ha  eoatnailoaal 
lataatlaa  that  tfcara  aa  a  tvo-tlarad  itiadard  of 
judicial  rarla*  uadar  Ua  RUt    (I)  aipllclt  aaa- 
der  ela'alflcatloaa  afa  far  mm  nil***;  (2)  claaa- 
Iflcatloia  purpart  lag  taTaaraith  a  "ualeta  f*y.i- 
cal  charaatarlitlc'*  af  aaa  aaa  art  autjact  ta  atrlct 
•« rut  lay.    Um  pragpaaay  tlaaalf lea t law  vmU  aur- 
vlva  rata  raVlav.   Othara,  tha  aaa  at  UM  Kara  far 
asaaala,  would  aac. 

Tba  laglaUtlaa  hlatary  «  tha  I1U,  tharafara,  to 
tha  aataat  it  Ulaalagtaa  rha  aaaataj  of  tha  latl-dla- 
crlsUatlaa  guaraataa  of  Tltla  mt  fall*  auaaorta 
tha  caaaUalaa  that  «  i  policy  of  axcljdla7arar- 
uacy-ralatad  dfaavllltlaa  fraa  it  a  aUa  la  illegal. 

Mii  CarUa  I  laf  af  VaaaVa  Lav  Prajact  aial 
Aaarfcii  Civil  LI)  trtlaa  Oaiaa  at  4-5,  Gawral  liM- 
we  Co.  *.  Cllaatt.  *M  0.1.  123  (Wj.  

X«  »*  Caaaraiyiactru  ».  q^ri  ta.a,  tha  company  am.  argalaf  that  pr.fi- 

X  la  a  «nla.M  pny.W.l  eharaatarfatle  aacallar  to  oily  o*.  m,  and  thua,  thara 

rnuld  ba  no  laaoa  of  aaa  dltcrioiaat loa.    Tha  aaicua  brlaf  algnad  by  Profaaaor 

Eaaraon  dlipuead  chla  irguaant  and  contaadad  laitaad  that  pngnancy  uaa  Ilka  any 

othar  ordinary  taaporary  dlaaalllty.    felcl  vrotai 

Tha  laglalatlva  hlatory  of  tha  KM  Includva  aavarji 
aiaaplaa  of  pfagaaacy  claaalf iv*attoaa  aaraiaalbla  undar 
tha  aaaaaaant.    A*ong  thaaa  ara  *a  law  providing  for 
payaoot  of  tha  aadlcal  coata  of  chlldbaarlng,'  and  "lava 
eatabllahlng  aadlcal  laava  for  chlldbaarlng.-   Thaaa  prag- 
nancy  claaalf lcajrloaa  ara  valid  not  bacauaa  (aa  auggatead 
by  CI)  aragnancy  claaalf Icatlon  la  outalda  tha  acopa  of 
tha  ERA,  fc  c  bacauaa  tha  taat  appllcaMa  uadar  tha  ERA  la 
aatlaflad. 

...ERA  broadly  proacrlbaa  claaalf Icatlona  Sand  on  gan- 
!ar  aa  tucb.    for  claaalf Icatlon  purporting  to  daal  with 
•yni^ua  phyalcal  charactartatltra"  of  ana  aaa.  howavar.  leg- 
talatlva  hlatory  daaonatrataa  that  atrlct  oerutioy  BUit  ba 
vha  ravtaif  atandard  applied,  to  tnaura  that  tha  haalc  pre- 
ai*!«  of  tha  aaandaane  la  not  undvralnad. 

Id.  at  13-U. 


nanc 
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Anlcl  cent  1  aim  th«t  If  O.K.  win  ■  ititi  aa*loyir  aubjtct  to  tha  EtA, 
thai  "Ita  tnntanmt\of  alaabmelaa  nlitH  to  pf  igMney  and  childbirth  would 
not  iurvl-i  tha  ecru tiny  oppronrlata  uodar  tha  uHoJunt.'    Id.   Thay  point  out 
that  tha  naciaaary  onus  Nkvja  tho  eiaaolf lcneion  anal  tho  unitua  faatura  of 
pragnancy  la  ■Mane  nan,  and  atataj    *tn  tho  count  of  analoynant,  dlaablll- 
tlaa  rnlatad  eo  pragnancy  and  chlidhaarlng  an  not  dlfraraat  <ron  other  tiaporary 
dlaabiiltlaa."    Id.    Io  addition,  thay  argon  chat  "no  conpolllag  Intaraat  Juatl- 
flaa  a  pragnancy  ciaaalf Icatloo  la  chit  con tart .    Tba  atatn  aa  an  own  lay  a  c  haa  ao 
Intaraat  In  aaternal  haalth  and  child  hnnlth  dJattact  Iron  in  Intaraat  la  (ho 
haalth  and  vail  tain*  of  ail  aavlayaae."    14.  nt  20. 

Thla  ergunant  davalaaaal  In  inn  aaicna  brief  algana  by  Frofaaoor  Enaraan  In 
tha  C.I,  v.  dinar t  enaa  onanaalaaa  tha  point  that  chart  art  and  can  ba  loatancaa 
la  whUh  tha  condition  of  pragnancy  doaa  not  flow  from    tha  naUun  phy ileal  char- 
actarlattc  doctrine,  thua  ana  aa ting  elaaalf Icatlona  baa an  on  It  (ton  covaraga  of 
tha  ERA.    Tha  arguoant  aavaloaod  In  thin  aaicna  briar  rataan  tuaatloaa  coacnrnlng; 
tha  oopoalng  vtaw  that  bacouaa  pragnancy  la  uola.ua  to  tha  fan* It  aax,  thara  can 
ba  no  taaua  of  d lac rial nation  baaad  on  its.   Thla  laaun  dot*  ravaal  a  apllt  anong 
OA  proponent ■  with  raaaaet  to  lntarpratlng  Ita  ianact  on  o  pragnancy-ralatad  aub- 
taet  Ilka  abortion. 

Two  nthar  ERA  proponent a  hava  aada  a  caae  for  tha  poattlon  that  tha  EEA  and 
abortion  ara  aaparata  and  dlatlnct  not  tan.    Citing  tha  ERA'a  laglolattva  hiatory, 
ffllnbath  Alaaandnt ,  a  lawyer  and  tagal  ndvlaor  to  "Cathollce  Act  for  SUA/  and 
Hantaan  Medlar,  a  nun  and  tha  national  coordinator  for  that  organisation,  quoted 
tha  Sanata  Report  i 


Tha  original  reeolution  doaa  not  require  that  wonen 
nuet  be  treated  in  nil  reepecta  rha  tina  aa  nan.  "Equal- 
icy"  done  not  naan  "aaneneee.     An  a  reeulc,  rha  original 
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raaaladM  wmIi  mc  K+alfclt  mmmIIi  aUaclfl- 
MtlMg  M  mm  cMfMcatleclee  uac  er*  mif—  ci 

AMUer  if  cm  MeMj  Ufl  MBg  awicli  «Mta«  U*M*Ur  m*  rMlir 
m  cMalaaiM*  \ 


U  INM  lUIMNfl,  CMgfMl  (Marly  MWCMM4  Id 

IiCmcum  cm*  cm  I^mI  Itffett  ^  in  MhmU  mc  m 

eetlled  m  iWrtUa  Im  turn  ptmmmj  *m  cm  Mrallary 

flttlttr  t*  hlH  M  .MfClM  *MlaMl«  flM  (M  eftMUal 

tMre<t*rMiee  m4*jm  M  cm  fAMla  mm.   m  *  aUar 
*C*tMMC  ef  Immc  wmU  m  dlffUalt  f«r  cm  fcpM 
Caa*c  *c  My  mm  c*  wmm. 

rirtlMifl!  CmmtMI  K**1*M  CM  jwdlllal  MM*  WiCl 
*  •T-  Ui**  «•»*•*••  MttlM  fCW  CM  ICMd 

r^"!'  "■J?1*  *  f*  «•••*••  *y  t*a*tiiwg  m  mumim 

far  M|*M  fiyaUal  CMtMCMttClM* 

AtoffCtM  to  •  HCMCtM  CMC  CClMt  fffM  CM  MllN 

P*««*l  aMraacarucic  a*  pwpimy,   la  cm.  mcmcIm, 

CMM  U  M  AMCMMfllCU  CMC  Ml  M  MAffti  wit*  CM 
MMt  MB  1MMM,  W  MfN,  MM  Ml  iMMllll  •#  MS  Mi  ME 
»MMMM  MM  if  to*!*  OMttlMl.    MM*  CM  AtttfMCirlltU 
U  MC  AirW  wiCk  CM  MM*  Ml,  CM  TO  Ml  M  M  iMM  if 

vlMrutMCiM  mm*  m  mm.  cum  ic  ie  Immcuu 

trMC  Ml  Mi  MM1  MMlly  il  Cfcll  MM,  CMTO  Ml  M  M 
iMWUg  If  ■  MtMM  *f  IMMC  M  aiMflMlMM. 

TM1,  ■  l«Mi  IffgMMC  ll  till  Mil  CMC  all**  41l« 

crtalMClM  mi  mm  af  ImmC  m  mi  mi  vsali  earteial? 
fall.   llMltrlr,  cm  Um  af  dlMClMUaclM  arlilig 
mcmm  mm  tra  final  ca  Mar  awaicai  mIUtom  Mm 
m  mm  mimm  Mi  mm  M  -riait"  m  o*e«»ilitr  af  Mir- 
ing my  emu.  waaca*  ar  mmiciM*    Pmt  im  luglnc  tiraa. 
cm  CtMl  llgwc*  mMmmc  fMrMCMi  mmI  right  e  far  ma 
end  «mm.   Mm  im*c  im  mmjum,  caa*t  mm  mMn,  end 
ean'c  mm  iMrtlew*.   Than  li  m  my  my  1,1. A.  im 
gi*.  or  lair,  mm  m  Naa«al  right"  ci  abort  lo*  with  *mml 

In  eh*  ibertlon  funding  coatut,  mm  ERA  wraMMiti  mm  Mde  eh*  argManc 

In  prociidlrvj  before  thi  court!  of  icicm  with  ititi  CXA'i  chat  to  Amy  ■  women 


*/  Aliundar  i  Madlir.  "Tha  ftquil  Right!  AMada*nc  end  Abortion  S«p*riei 
end  Dlitlnct/  A—rice  3U.  315-U  (Airil  12.  1110),  «a  quocad  lo  7  ^,.»n  Llfi 
Kevtiw  *2,  eupn.  it  52.    Thli  reereetote  th*  euchore'  view  Mild  upon  'hi  3*n*ti 
Mport  end  other  legteletl%«  hlicory. 
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public  funis  for  abortion  viola taa  tha  atata  EKA.    la  eha  itata  of  IUwaII,  for 
wiaasla,  applicant  doc tore  fllnd  a  antloa  to  latarwaao  to  protact  (I)  thilr 
righto  tm  practlea  audlclM  aad  (2)  tha  rt|bci  of  chair  Htlwti  to  cIuon  abor- 
doa.    a— II  light  to  Ufa.  |nc»  w.  Cap  ma.  Director  of  Panartaaat  of  Social 
tarvlcaa  and  nautUg.  Civ.  Kb.  S33n7,  Maanranaua  la  tua^ort  <?!  Notion  to  later- 
fni ,  p*  I.    thle  cmi  began  la  January,  ltJg,  whoa  tha  Bewail  light  to  life, 
Inc.  filed  ault  fn  Hawaii  circuit  court  reeking  to  enjoin  the  Skete  of  Howell 
f  roe  'Mdlog  "elective"  cr  "ncn-thorepcatlc-  abortlacs.    Thm  applicant  e  for  thla 
lotorvcafclou  notion  vara  certified  providers  of  Medicaid  ^borciou  cervices  la 
navel 1.    These  epellcaate  else  benefited  fro*  eta  to  Medicaid  relaburaanfcot .  They 
erg  tied  that  eny  rat  trie  clou  oa  tha  atata'e  currnt  Medico  Id  abortion  relator ee- 
aunt  policy  would  restrict  doctors  la  tha  aaardaa  of  their  l*dsper.Jene  nodical 
Judgaonte  uhau  traatlag  thalr  l^lvUuit  petlaate  beceeaa  they  would  onlr  ba  paid 
/for  certain  abort loss,    Tha  nenarenrfun  in  support  of  tha  aacloa  to  Intervene 
atataot 

appllceate*  flrat  clala  to  rslsnur  assent  m  a  eetttr 
o:  right  mate  oa  tha  Hawaii  Conatlt<stloa*a  gncreatees 
of  dus  procaaa  aai  atual  pretention  aa4  Artie?)  1,  Sac. 
21  which  provides  that  "equality  of  rtghta  uader  thn  Jaw 
ahall  not  ba  dneled  »r  ebrldgad  by  tho  State  on  account 
of  aur."   Abortion  la  a  eedlcat  procedure  parforned  i>n\? 
for  vcaan:  wlthdrawiag  funding  for  abortlona  vhlla  con- 
tinuing to  role'urae  othar  aadlcal  procedurae  oougnt  by 
both  ee*aa  o.a  t  oly  by  nen  would  Ue  tantamount  to  ■  danlal 
nt  aquel  right*  on  account  of  it*. 

Id.  at  p.  1 

It  ahooM  to  noted  .ho*,  tha  CI  cult  Court  of  tha  rirat  Circuit  In  Hawaii 
nuv«r  raachad  tha  conatlrut  lonal  quant  lone  whan  It  leeued  lta  ort?er  granting 
defendante'  notion  foe  luenary  judgaant  on  Fobruary  20.  1079.    Tho  ftawaii 
court  ruled  that  tha  Plaintiff  Hawaii  Right  t*  Ufa,  Inc.,  had  tha  •tending  aa 
r*Kpayen    o  file  thla  action;  however,  tha  dafandant  Oepa'teent  of  Social 


568 

Iar«Uat  aa*  MMta*  i«  MChatlaad  ta  «aa  Utta  f»a4a  far  tha  mmmC  af  aaaca 
•f  alacCiva  aaatttMt  af  H'HM  aiwrvlN  allglfcla  Ca  rataiva  aatflaai  tan 
aaaar  tha  Dt»a*caaaC*a  aaJiaal  inUUmi  pragraa.    It  «aa  aae  aacaaaary  ta 
t*M  rMtfH  CM  CMltitllilMl  tlfUll  rai*a4. 

i-  a  Kim**!!.  ifeMim  f«4iM  un.mv  fftftttn  tf  tMaiaiir 

lig       HtMgt  tt  jl«  tatkac  m.  Ullv  icumri  fat  tha  alalatiffa  a*4a  tha 
argaaaat  that  aa  rtila  at at at ar?  rMlfltttwi  a*  tha  faatlag  af  atari iaa  «a4ar 
NNMcNttli  IMluU  pUa  an  aaaaaatitatiaaal  mmbm  that  aaalatfa  ear- 
Brag*  «f  aaerttM,     aartlaa  afciali  affllea  Mir  ta  mm,  la  aa  ataarvlaa  cm- 
praVaalrx  *a4*eaU  ptagru  aula*  iaalaaaa  •  vlaa  varlttr  af  aala  •  pacific 
•MiafAoM.   C«vUlwft?/  r  pacifically  ctataaatea  ta*c  tfcawa  atatacaty  llatM- 
riaaa  viUtu  CM  K«al   ^aea  i.naa-i  ta  tit  MaaaaataaaCCa  Caaatitatloat 

Uf  alaiilai  oat  far  taaaUal  traataaat  aa*  af fact  Italy 
amliaJlaf  fraa  cavaraaa  aa  taaratiaa  vaio  it  aaitaa  to 
waaaa,  aalla  laalaaMa;  yitMat  aaaaaraala  llaltatiaa  a 
alia  raaga  af  at  War  aparatlaaa,  latlaAiaa  caaaa  arnica  ara 
aaliaa  ca  aaat  eta  atatatit  caaatltata  dlaarialaatiaa  aa 
**a  wait  af  aaa9  la  vtaUtlM  af  cm  MaeaatMMtca  fatal 
tlaata  mmmmc,  Ft.  1,  Artlala  I  af  aa  ftaaaaeaaaactt 
CaaatteaclM  (aa  aaaatfa*  ay  Art  tela  aayroMi 
■ovaaaar  2.  lt7a). 

CaayUlu  la  Haa  a.  tatratary  at  aMiatacracloa 
aa)  laeracary  at^aSSalia  aaaTCLI.V 
4231,  ac  p.  it.  mm* 

T*a  l«8l  fecial*  »y  cha  lapraa*  financial  Caarc  la  HaaMchaaattc  did  aoc 

ad*ra*»  rha  arBuMot  ragardiag  cha  acaca  Ui.    Uataad,  1c  aCriKk  deva  ma 

challaaga*  etaeatee  oo  othar  graaaaa,  apaclfUally  4ua  procaaa  grmuU*.  «oa 

lecretarr  o?  AMtalaCractoa  aaa  riaaaca.  Vo.  2231.  Slip  Oplalo*  ac  p.  20.  Tha 

sowrt  arocet 

...Va  think  ear  DaclartCloo  of  llghea  afforda  a 
graatar  dagraa  of  procaccloi  to  cha  right  aaaartad 
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tor*  than  *ooo  tao  fatorol  Caaotltatloa  aa  titor- 
prata*  by  aorrlo  v.  Hi*—.  MM. 

As  aa  km  taNiiiiiil  taa  Ualtotloa  aa  ICiCi 
act  too  which  to  loaaooo  by  taa  f  limitil  right  of 
prlvocy  Ooaloraa'  ta  |ff  v.  wa4o.  HWt.  U  mm  of 
aaotroltty.   Vo  to  sot  aaaarotoatf  tho  pUtattffa 
hora  to  oooort  oithor  oa  ohaaioto  right  to  howa 
oaorttoaa  of  oa  aautoalaat  right  to  novo  taotr  obor- 
tloaa  oaboMUo*  by  the  Icoto.  Taotr  clolo  to  aoro  / 
limit  a4...  that  r  clot*  to...  ItaltM  U  oa  ooooritoa  / 
of  "tho  right  to  howa  ■bortloao  aaarftoorlalaatof  Uy 
faatfotf." 

1£.  at  2o-2f . 

Too  Koiiichuiotti  caart  oaatoiUa*  tho  prtoclalo  that  oaoo  taa  otito 
loglolotwro  oacUaa  *to  oator  taa  caaotttattoaally  protaotao*  «roo  af  eaalci. 
It  auii  do  ao  with  gaaala*  laltf foraaeo."  J£.  at  3).  Tttag,  tt  taaoWoa*  that 
tao  challoagoJ  rootrlcttoti  «ao  uacoaotltutloaol  ta  ao  for  ao  tt  prohibit*  tho 
ooo  of  into  llooicoM  fuaoo  "to  tolabaroo  aataarloat  prowtoori  for  lowful.  aoo- 
cilly  aocoaioff*  abarttoa  aarwlcaa  raaooratf  to  aaaltfla*  MoiteoU  roctplooti." 
M*  at  P»         tao  court  roaioiii  taa  caao  to  tao  eoaaty  caart  vita  ipoclflc 
littructtoaa  to  oator  ■  jwggaaat  (1)  aoclortag  that  tao  aaaaari  of  tho  pla'.ntlff 
clou  of  Had t co 14  -  oltgtbto  progaaat  woaaa  ara  a at It la*  to  arMdlocrloln^cory 
funding  of  lawful,  aadlcolly  oaeaooary  abort lo*  oorwtcu  jb4  (1)  aa joining  tho 
onforcoaoat  of  tho  chollorigoo*  rutrlctlvo  itotutory  prowliloao.    14.  ft  41. 

In  on  abortion  funding  cooo  la  tao  Stoto  of  PoaaiylooMo,  Plochor  w« 
Dooortaont  of  Public  Waif  an.  Mo.  2§)  CD.  IMl,  plaintiff!  r  Uoo  on  AMiwJori  Pe- 
tition for  lirliw  in  rho  notaro  of  ■  Coaplfllnt  to  toulty  (a  which  v:hoy  orfuoal  "to* 
lotion  of  tho  at at •  ERA  it  p.  2*.    Tho  plilnttffi  win  chillingtng  tho  Pif  <*ylvonti 
rut  rice  toao  prohibit  log  tho  ovaondltoro  of  itito  or  fodiril  anoiy  for  tho  por~ 
forvonci  of  iborttono,    aicapt  whirl  ■  phyilclin  hoi  cirtlftod  In  writing  chit 
tho  Ufa  of  tho  woaon  would  bo  onJangc»aa1  if  tho  fatua  wor»   carrtad  to  full  tara, 
or  whin  nicmiiry  fr  -  vlctlao  of  ripo  or  Incut  which  hat*  Man  froeptly  noortoal 
ut  •  low  inf<.rc«*wnt  i|tncy  or  public  hoalth  aosvtei."    to.  at  1.  Another 
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araalalaa  araaialtaa  ant  mUn  far  tte  nrliiwn  .(  atentea.  *a»aat  mm  . 
Pkrti.ua  ku  can  if  la*  tkM  tte  .tenia*  l.  MCMNrr  m  anrt  tail  at  atert 
tte  arafaany  raaalta  fm  a  raaa  thai  tea  ten  nnanllv  raaanaa  to  a  laa  ... 
fataaaaat  aaanr  k,  tte  atetta  ar  tea  aaan  at  atera  .a  laaaat  autla  tea  raaanaa 
tte  naaac  ta  a  Ua  aafntaant  h~j  vital  a  ?2  teara  af  UatalM  «t  tea  anr 
•aaar."  JJ. 

Vita  raaant  ta  tte  aUafatln  that  ana  rnttlatlna  alalataa  tte  atata 
UA.  plalatlffa  arfaaa  la  ntlant  aarxi 

-••All  lait«an  av  atelaailr  latlaan  aaln  la  Paaaarl- 
,2JS!.ta!       "«Wllr  nnaaary  aaraUaa 
aataaan  ta  tte  Mini  laalataan  rraatn. 

?*.r't,ay1T''  t»«Hnt  n  -U.il,  Ml|n  faaal.a 
«ifT!!I       '  «•»•"«•  «a»  Uaa  ttea  all  aaal- 

^Jranaaaara  nraten. 

rraaamr  la  aalaaa  ta  aaaa>.   «]  r.l.  I  all  tmd  n 

>^"w*  ,,UU«  •**      •wtaanr,  alnttaintaa 
agaiaat  ant  raelalaua  teaaan  af  ttelr  na. 

f     .i!""f  *"•*•■«  «"•»•«■  aantltata  a  faaaar-taaaa 
cUaalflutln  la  alalattn  af  tte  ranaTlaaaUlaaal 

s^sr  ■ mu,<  «■ 1 M  -  *  *~ 

££.  at  p.  24. 

Tlii  CMMOMolch  Coore  of  rooMyW.ol.  flii#j  „  0plilOB  u  of 
^•rtullnn  fr.ll.lMi7  O.jMiloM  m  Aorll  lv  1M2.  t.  U.  CM  core  414  «« 

d.ClM  Ch.  M«C.  Of  Of  fcM  MtltlOMf'.  CMCMCAOOO  •     Tk.  COM  ft  .C.C*0« 

COMloM  Oatijr  CMC  CM  C«0»MMolCh  M*  trooght 

to  Mr  occoocIm  ..  cMCrolllog  Mtkirltf  1.  Mooorc  of 
Ico  oWror,  cooc  ■  otoooor  of  cm  mcIcIomm'  cootio- 
elooo  ooomo*  fir  ctMlr  Jooc  rcooloctM  to  to  oubimcIm 
M4  i.iMo.oot  of  cm  rolMMt  focco,  000  CMC  It  tfOUll* 
bo  LMrooor  to  Olooiot  coo  poclcloMfo'eloioo  it  the 
M17  MMor  orooMot  »y  cm  roooooooocc. 

Ofloloo  to  Effort  of  OoorrullM  Frollaioorr 
ObjocdMo,  Atrll  8,  1*13,  CoooMMoUh  Courc  of 
PoMoylfMio,  oc  o.  9. 
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Aoothor  oplaloo  waa  *1W4  no  th«  mm  day  la  aupport  of  auatalnlng  the 
rupidnu'  pralloiaary  objoctiooo*    Tim,  both  raoponoonta  ao4  patltloaara 
dlM  to  /orauooo  ■  oojorlfy  if  tho  eoart  of  tbolr  roopoetlvo  ooaltlon*  ro- 
oardiog  thaao  pra'Utoory  objoceloio.    bovarthalaaa,  tho  court  atatM  to  ita 
fir  Curia*  OrOor  that  Wcium  it  f  oaagolaoa1  CM  "m  it  tit  Iff  atciuiry  bafora 
mi  appool  of  thla  oottar  any  to  tH«  to  our  gopraoo  Court."  It  woo  ordarlog 
tfcot  too  raapoodoota'  pralloloory  objoctiooo  to  ovorrvM*    It  oloo  woo*  oo  to 
core  If?  (Hot  ■  coot rolling  auoatloo  of  low  to  which  Chora  woo  aubotaotlal  ground 
far  Jlffortoca  of  opla?oo  oxiotoi  ant  "toot  an  loooJlata  ■•fool  f roo  thlo  ordor 
oay  tt«tartoH.]r  o4*aseo  tto  u  It  loot*  tarajloatiaa  of  tho  cooo«».*   Plachar  v«  Do- 
aortooat  of  NMtc  wolforo.  Ho*  1W,  for  Corfu  at  p«  1» 


I*  f looa  of  CgA  Ooooooota 

Oo  Hoy  2a,  IMS  i  Coofroaaojoo  ioory  fyoo  tootlfloo"  bafora  tho  Sooota  Judi- 
ciary lubcoooittoo  oo  tho  Coootltutloo  raooHlog  tho  propound  CIA  Introduced  U 
tho  Mth  Coogrooa.    oo  aparlf ically  addroaaod  hi*  roourk*  to  tho  quoit  loo  of  (ho 
lopoct  of  tho  CIA  oo  abortion,  portlcularly  abort  loo  fuadinn,.    «■  ootud  In  hit 
oooftlftf  atatoooflt  thoti 

...roc ant  ooporioaca  auggaata  that  tha  CIA,  If  It 
la  propoaod  and  ratitio*  without  an  oopliclt  proolalon 
afalnot  Ita  woo  oo  o  pro-abort Ion  oovtca,  will,  lo  fact, 
bo  uaod  to  awooa  away  tho  oiniool  f rot act loo  of  uaboro 
thlldroo  thot  tho  court  ■  ewrroatly  allow,  ana  alao  to 
oondata  taa  funding  *■*  obortlooo,*. 

Sooo  of  tho  ooot  iaportant  aup portora  of  tho  CM  Un*a 
arguod  ami  atatod  publicly  that  thay  ragard  raatrictlono 
oo  ahortloe,  ond  avoo  tho  rofooal  of  laglaiaturaa  to  f 1- 
nooca  abertlooo,  oo  a  fona  af  aox  llacrlolrutton.  And 
judgaa,  including  oooo  of  tha  Jootlcaa  of  tho  On  1  taa  Stacaa 
nuprooo  Court,  havo  giooo  roaaooo  to  bollavo  that  thay  ulll 
ho  rocoptlvo  to  ouch  afgunjoota* 

Taaeloouy  of  Wonorabla  ftanry  J*  Hyoo,  Cofora 
ttuata  Judiciary  Subcooolttaa  oo  tho  Constitution.  Nay  26, 
I1*<,  at  pp.  1-2. 


I 


567 


Coagraaaaaa  lyda  ttai  ir«iUc*ny  mmt  on  t0  elta  tha  acclvlcioa  la  (ar- 
eola itieM  nUa  ataCa  OUU.    k  facaaad  aa  Ml,  Kan  lachaaatta,  .u  Paaaayl- 
ranla  and  dlacaaaad  litigation  la  tha a a  tbraa  itiim  1 avoir lag  iut«  ua  it4 
aaart&aa  foadlag.   in  raaagalaad  taat  la  ao«n  lNtiMi  tun  «u  ao  coorc  ndlog 
aa  CM  ajarlta  rn«^lM  Ua  Inm  af  taa  Ua;  Hawar,  Ha  pnlatnd  aat  tin  Hit 
eanaarn  ataaa  fraa  taa  fact  tbot  taaaa  aaaaa  avUaaca  caat  "tha  pra~aaartlaa 
aaoaaaat  ragarta  Ua  aa  a  Mluaala         ta  taa  fight  agaUnt  abort lao  faad&ng 
raacrlcclaaa.-  jd.  aa  a.  1.   la  aaaciaaaii 

...Pav,  tbaao  laaall,  Maaaaaaaaaiia  mU  Paaanylvaaia 
aaaaa  vara  an*  land  aa  tabor  graaaaa,  alb.lt  fif.robly 
ta  aaartlaa  fan*  lag.  Taa  artaaaac  adtaaoad  by  «ha 
aaattiaalats  im  all  throo  aaaaa,  baaavnr,  la  firmly 
ITOmM  la  aait  danlaloaa  af  taa  Oaitad  atataa  fapraaai 
Caart* 

y.  at  pa.  Vn. 

Caagraaanan  Crda  .xaraaaaa  aaacara  taat  caa  U.f.  Saprma  Canrt'i  ioclaloao 

utftolilag  faaarol  faadla*  raatrlctlaan  ragardug  abortion  aay  aa  aoartalad  .n»dd 

tha  tU  aa  roe  if lad  aad  aaa  aa  accornod  caa  aUtaa  of  aalag  a  aaaaact  oUaaltiea- 

Man  varraaciai  caa  aapUaatlaa  af  atrial  acmtlay  by  tha  caarta.    a*  vrocor 

Strict  otrntlay  alaaot  a  loan  raaalta  la  tha 
Una  I  la*  atroch  dana  aa  uaaoaatf tutlaaal.    It  althor 
mm  ar  pnonrty  and  aaaa  daalgaatad  ay  taa  Court  aa  a 
auapnct  c  Una  if  taat  loo,  t aaa  taa  Caart  would  alaoat 
carr.alaly  hova  faoad  a  right  ta  •  tort  Ion  finding. 

Id.  tt  p.  *. 

Hla  t  atiaoar  aiP0  ravaala  •  cart a In  diatruat  of  tha  judiciary  uith  raapact 

hotj  u  al»»it  latnrprn?  tha  lanact  af  tha  OA  oa  abortion  ana*  .aortic  fund  lag; 

Io  i«M,  tha  fadaMl  judiciary  found  a  right,  to  abor- 
tion ao  a  corollary  of  a  right  to  privacy  that  1*  0ot 
•van  aaatlooad  In  tha  Coaatltutloa.  Tha  judiciary  la 
qulta  capaala  ol  finding  an  ooaa  broadar  right  to  abot- 
tloa  and  aUrt  ton  fuadlag  In  tha  UAt  u*oat  adtocataa 
nova  alraady  arooldad  the  argiamta  fo.*  auch  a  right. 
Coograaa  ahould  aor  glva  tha  Courts  thla  opportunity. 

ii.    at  p.  «. 
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Congroeceen  flytfo  ricoMndtd  loeertlag  clarifying  looguago  M  l!»o  «TA  , 

it  cioMt  ba  un(!  to  upend  ooortloe  righto."    Til.  it  p.  10.    TWu,  ha  MH'ii 

that  wtchout  thlo  loftguaee  wt  ooiy  »eaU  tha  right  to  itottlOQ  He  upon*)**,  bus 

cm  iMtat  *omI*  M<nti  public  fuaJlag  of  ooortloe. 

Cherlee  «•  tlce.  rrofiaeor  (if  Urn  it  Metre  Dm,  hea  ■t«t«4i 

MeeoJy  cee  till  with  certalaty  tftiet  the  effect  of 
tN  OA  will  W  upec  otatt  aoertlea  l**e.    The  uacer- 
talaty  ee  t«  Ito  epp  Ileal  lee  la  eavireJL  treat  la  oee 
of  the  mU  Jraveecfce  of  **•  >Ia.    tec  It  con  14  fee 
fitrly  orgae*,  ea4  I  fcapeea  to  talieve,  that  If  tha 
CftA  we/a  eeeftai  IK  vow U  aeea  It  ebeeaaatly  clear 
that  to*  etatee  an  Aiaaole4  froaj  prealtlrt**  or 
cvea  raatrlttlag  efcertioa  !■  oaf  olgalfUee*  *ay... 
ma  ceeftloetle*  of  the  leprae*  Cetrt  eoertloo  ee- 
cliloea  oval  taa  tjeal  ll*»to  M»aoaiat  eeeU  operate 
ta  pf**nx  eay  raatrlctloaa  oa  efcortlee  efclce  mo 
aara  itriageet  thm  the  raatrlctloaa  laaweee  oa  eaaar- 
■  ily  aaatrel  eperotloae  ouch  oa  oaf oadoctocUai.  V 

brother  tu  opeeeaet.  'refoeoor  Joooah  r   tmberepee*  froa  tho  Dnlvarolty  of 


Tpiee,  he*  written i 


PA  way  oa  rlovea1  aa  guereeceeleg  ta  o  eaaaa  that 
har  right  of  prUaty,  loclttoHag  the  right  to  ea4lc«l 
triitaoet,  o*y  eat  to  cat  off  oy  eetl-aoertie*  Uflr- 
lotloa  which  preteate  oaly  a  «ooe»  fraa)  cotalaiag 
aaJlcel  treeteaac  eat  nat  a  aan  aa*  that  aa  eeeftre- 
log  oa*  rotlfyleg  through  o  firemlo  a#olaat  dlecrfe- 
1  nation  ooeee  uaoo  aaa  tha  tattle  raaalt  reecho*  la 
torn  «.  Wt4a  oa  tha  aaola  of  tha  titeeeleo  of  r.Ho 
right  to  privacy*    Thare  to  aaaa  ewMeate  th*t 
■eholero  llki  fewrooa  aay  haaa  he*  la  aloe'  uotng  tne 
r*A  «o  o  bee  it  for  ottectleg  eat  I -abort Ion  Uwc  in 
tt<e  e»ent  tho  court  teite  fat  lad  -  6/ 


V  Profeuor  ^harloo  t.  Itc*  In  o  letter  to  Nre.  Nul  VMc«,  rebruarf  *. 
<3at>r«4  lo  ^  Huun  Ufa  »e*lev  42,  ct  47. 

*/  tteopramJue  froa  Joeeph  f-  Wltherepoon  to  tha  toerd  of  Olrecfota.  «atloi«i 
Rtghr-'to-llfa  Coaaictoo.  9iptaahar  1*.  (ta^ho^ti  *»  oclfgtcil),  quoiad 

In  '  Kuaan  t  Ifo  ffovtow  W  (  "yif*.  •< 
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Oi  Hmj  2t,  lttJ,  talto*  Imi,  ImMmI  UUUf  at  <ta  MofUoo  BMotfortoo 

iMtluto  out  rrofiMtoMl  l*£t«r«r  ac  Gwiium  Qotoorolty,  tooKlfloi  Mora 

too  tOMti  Juilctory  SomomImm  m  tta  CoMCltntlM  «Miirtlit  eta  c«mac  BU 

«mom1  to  CM  Mrt  Cmhin.    Bo  U  OMOMi  t-  tta  IU  .si  villi  ffMfttl  M 

MlstM*  mb  4UerlmlMtl««t  ta  rwiud  la  kto  KltMMt  U  tM  IlkMiCClll 

...TtaM  to  MiU  mm  ts  ta  mm.    Nt  M  Jo  UM 
Mffc  «N  MC  MMln  ■  MMtlttttlMOl  mMmii,  Ail 
MotifM  of  itotrlolMttoo  om  m  ■UoiMtoi  to  ouolo 
logliUtlM  «HMt  Mr  if  tkM  ky  nii  if  Cm- 


itim...X  *tm  yM  to  1mm  cm  CoMtlutiM  iIom.*. 

...fta  CmoiumIm  «7«t  m  Mrtttt,  tat  u  to  ■ 
MUM  ill  lilt  wtUilt  fMU  ta  vita  iftto  BU.  U 


HICI  rtipMt  M  tU  MMtlM  Of  Mottaf  tta  HA  Mlli  MN  Ml  iMOCt  (Ml 

otarttoo,  Hr.  Utm  4rm  oiiomIm     ■  ititMm  mm  oy  cm  0.1.  Inprm  c*»rt 

u  plMamad  Tffr-rf  rf  TniirH  ftum  *•  PMfono.  42s  o.i.  53  am),  t**u- 

ln  ■  taOMOi  VftO  My  MM  O  "iOM  0*4  fMMV  MNMI  ooi  UllNll..,U  Him  HWm 

rnpumy  Mi  to  cm  ffovto  Mi  4ki1i^mi  of  cm  rotto  ota  to  Mrfytog.*  tat, 
to  eta  imt  of  ■  soil Uttf  fcto  totomt  mm  |1m  My  to  ■  vifo'o  right  t-  Mm 
m  starclM.   Kr.  tans  lMkoi  it  Uti  yotoi  to  eta  taolorth  mm  oni  MMritoit 
iMi  lttorolly,  eta  BU  MU  cMMrt  ktm  litorott  itto  ■  tight,  .  right  MuU 
Co  Cta  will9!.*1   l^v  «t  ».  i 

to  Mi  orttclo  to  eta  Syrttf  19*1  mm  Utm  ******  "HA  Mi  eta  Abortion 
CottMcclM",  liMOto  OllytaM,  ■  WoiHlMtoa  Uvyor  «rotot 

Utactaf  Moot  too  of  eta  iwl  llfdei  mmmmc 
will  riioforci  or  mm  1mm  t  eta  ttaory  of  eta 
Atari lem  Cmm  to  ■  MtCor  of  dl*Mti... 


If  TotClMoy  of  Itelcor  Bono.  BmIomc  Scholar  oc  MorlMo  Botoryttoo  ImcI- 
tHto  Mi  trofooi  loool  iteunr  oc  GMrgnwi  OoiMffolcy,  Rotors  8mom  Juilctory 
StttaOMlCCM  on  tta  Com  t  Hot  loo  $  Hoy  2*.  19S3,  m.  4-7. 
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Tto  IMMi  logol  OOMtlM  Mil  vtottot  HA  Mill 
*o*4  atofftlM  rlatfto  tltmij  ootohUoto*.   tto  iru  far 
»«Mltl«  IMiMliM  !•  WU  Ullli,  tot  Ml  Mt- 
«Xl4t«M.«. 

Tto  tUH  loot!  ooootin  MMto  otoot  mm  otottiM 
rljUtt.  Hmc  MMytMM  U  tto  OMOtiM  of  foMoi«f.». 

il  too  Mool  u«ot«  amiAmk  *m  oom  u  cu  ew 

•tltmn  otoo  Jgtat       OOOUoi,  ClM  rOOttlt  OftMl? 
«m04  oomo  oom  ooomUo.  OUt  lo  ooolgoo*  t«  ooto  tto 

ClM«  Of  VMM  <0O4  tOO  olAM  Of  Ml)  0  MMMt  lUM. 

Uo*l  ilotloMlOM  mivni  mm  ooo  wmm  «UI  to  oilor 
iMMl  oMUolr  m  (to*  tkH  tlotltotiOM  ootootMUf 
mm4  m  wtwi  fOfOlOOJ  «to*MtO*iotiM)  Omfcjott  to 
•tflot  JaiUtal  nml9>  If  mm  mm  o  MttMi 
cUn,  Mi  if  tl»  Mo  ImMmM  oM  (•  Mlifgi  otrlot 
Joilolol  MiMiaf  (kh  Immm  of  ratlflMiiM  of  tto 

MMl  lift***  AMOOOtOOt),  ttU  NfNM  CMflt  MlU  OAVO 
toll  ttot  ito  OOMtitOtlM  MMOlllf  OOOliO  fMilll  Of 

•tort  loot...  jl 

If  tOO  MoMl  tifhU  MMte  it  Mtlf  lot,  M  tV 
MOMt  ttlMftl  tO  MMtllt  tto  OOOftiM  footll*  MM*. 

Tto  lUimt  U  fooorol  oooffto  vill  f«U«v  tto  «no- 

MMl  MM  OOlOg  MOOO  10  100  MMMAHMU  CMfftt  »*•" 

olofttloM  oooloot  atortlM  food  loo  «iU  to  Mi4  t«  to 

MS  ilMrtaiMMlM  U  rlolotlM  Ml  tto  HA.  AttOOOtl 
OJT  MM  MMWItl  Mf  tto  AMOMOMOM  tM  glOM  ffW  HA*« 
OOtMtUi  tOT  MViMM  MiOftblof  U  tto  OOOftiOO 
fUlOOOMOOM,  MUlMliMg  00*  OMOOCtfcf  •*  ti»  iMOOCtOOM 
•f  ClM  lMMt 

J  ton  Ufa  lovtov  41.  oooto  ot 
oo.  4*-4l. 

T«  IMIIII,  CAM  f«Mf«lM  4iM«MiM  iUMCCtCM  ttot  Mollo  CO  COt«  ttoffO 
llMM  0M0  MO  SMCS  tMff t  MtlliMt  lo  Mff  vtto  ototo  Oto  folio*  oof iMltlMly 

m  tto  Mtttr  coMsniM  otottor  tto  «t»t«  HA  !•  oMotlM  iopeto  m  otottiM 
•mi/or  •tortioo  fMtiat,  to*  1mm  «t  omoIoIo  iooMt  tot  tooo  coloo*.  Arfoowte 
toM  toM  m4«  m  toch  sUm.   !om  ptofooooco  of  tto  HA  km  «MtMtf«4  ttot  tto 

HA  tfOttld  K«V«  M0  i«««t  M  «to»tiOM  Ul/ll  it«  fMtfittf*     ™*T  ttosffll*  ttot  tto 

••liltjr  to  tocoM  ptogoMt  icmi  £cm  •  Mlooo  pbyoiMl  etoffMtofflotle  oto  mmX4 
Um  to  oMo»t  fiM  tto  HA.  QmXf  mm  mo  toeoM  ptog»Mt9  l«o.  tto  f  oro4«*- 

tl«0  fMOtlM  l0  Mi^M  tO  fOOOlM.     SiOCO  MM  OffO  OOt  olOiiOffly  oltMtOi  lO  thl« 

cootMt ,  ttoro  *oml4  to  oo  MX  iioerlmlMtiom  otoor  tto  HA.   Thlo  oolot  of  trioo 
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mmX4  km  mhUiiii  ilea  taa  aal?  O.f  •  %**tmm  Caarc  praaataat  »aaar  caa  «|im1 
pracaatlaa  iImm  with  raaaaac  ca  a  rafmlatloa  MvUf     atvaraa  laaaac  m  pr*f- 
aaac  wmm.   laara  aia  *t**r  HA  prapaaaaca  «%a  ar*«a  ca  taa  caacrarj.  TWy 
aalat  aaa  taac  taa  affatta  W  tflaartalaatlaa  aa  taa  aula  «f  pnajaaaa f  ara  ««cH 
Ctec  caara  la  aaadar  Uaa  rlalaaclaa.   ttara  afa  alaa  prapaaaaca  af  caa  aaaaaaaat 
aaa  argaa  taat  caa  pfe/alaa!  aaijaaaaaa  aaaaaciaa  aaa  aa  appllaatlaa  aataaaa  caa 
tlaartolaatlaa  taaad  aa  prataaaaj  |.  mat  aaaaaaarll7  taaflaa*  aaalaaltalj  ka  taa 
rapratfaatlaa  faaaciaa  Itaalf,  I. a.  mlj  taa  rapraaaetlta  aapaat  vaal*  aaalifj 
far  caa  ■■■■ptlaa. 

Taaa  la  caa  aaartloa  faaMag  aaacaac  taara  aata  aaaa  B4  prapaaaau  la 
aanala  acaca  OA  aaaaa  «%a  aaaa  araaa*  la  aaaplalata  aa4  Mat  a  f  iU4  aafara 
acaca  aaaata  taac  ca  aaa7  paalia  faaia  far  aaattlaa  aaaatlcataa  aaa  4laartalaa- 
Claa  aataaaa  aalj  aaaaa  aaa  aataaa  pra*aaat  aa4  ca  alagla  taa*  aac  ca  4aaj 
'  thm  tmi*  twt        P**f"  vlalataa  caa  auca  Baa  la  iaaatlaa.  Oppaaaata 
af  caa  UA  «M  af  aaanlaa  aava  laakaa  ac  taaaa  anaaaata  partlaalaalj  aa<  aava 
ralaaa  tuaatlaaa  aa4  aava  alaa  aaataatfai  caac  caara  la  a  paaalalllty  taat  caa 
ISA  caalt  aspaat  a  aaaaa'a  rl*ac  Ca  aa  aaortlaa  aa  wall  aa  aaatata  taa  aapaMl- 
cura  of  public  aoaaj  far  aaartlaa* 
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Im  Cala  tact la*  af  Mr  rapm*  «a  a  mall  flraC  aaatrlaa  eh*  carraaC  aCaCa 
of  cm  lav  vied  raapact  ca  (})  cm  caaat 1 tat lata 1  rlghc  Co  aa  aaartlo*  aa4 
<1)  cm  couatltatlaaal  aa  wall  aa  acacacary  right  to  cha  Malta  fuaaUag  of 
m  atortlaa*  Tm  aafcataatlra  right  ca  a*  afcoctlM  aa4  CM  «aa  af  Malic 
mm?  Ca  afracCMCa  that  right  ara  dlf  farMt  frM  a  aoMClcaclaaal  parapac- 
clva,  aM  km  U.S.  SapraM  Court  haa  traatc<  cm*  aaparataly.   Tm  laaJlag 
SapraM  Court  aaelalMa  la  aach  cautaxt  will  aa  asalalaa*. 

far  cha  parpaaM  af  thla  fft>  It  la  lapactaat  CO  aaatf  hav  aaactloa 
flta  Uto  cha  catagary  of  pragaaMy.   Ma  aacMaltataa  alaa  auiralag  cha 
Court'a  ralavaat  aaalaloaa  eoacaralag  pragaaaay  ca  aMartala  whatbar  prag- 
aaacy  JlacrlalMtloa  la  faat  coaaclcataa  lagaUy  prabiaita*  aas  dlatrlaiaa- 
*1m-   fragaaaey  la  alaarly  aaauaUy  ralatat,  bat  cm  algalf icaac  luaatloa 
la  vfeachar  JlacrUlutloa  baa*!  aa  1c  la  lagally  proaorlba4. 

*•    luatcaadta  lithe  Co  4a  abort  1m  t    Carraat  gcaca  af  cm  Law 

A.   TM  8a»raM  Court' a  1973  abort  loa  tulloaa 

taCMaa  1968  an4  1972  cha  coaaclcucloaaUcy  of  raacrlcclva  aaorcloa 
acacucaa  of  aaoy  aCaCaa  vara  challanga*  oa  cha  grounaa  of  vaguaoaaa,  viola* 
el*  a  of  cha  fundamental  rlghc  of  privacy,  art  4aolal  of  aqual  protection 
undtr  Chaaa  lava.   Thaaa  challaagaa  mC  with  mtn*4  auccaaa  In  Cha  loaar 
court  a.   Houavar,  la  January,  1973,  cha  Supraoa  Court  laauad  lea  ruling*  in 
too  »  Wrta  and  Dm  »„  jolCoa.    Xa  choaa  eaaaa  ch?  Court  found  that  Taxaa 
an*  G* org la  ataCuCai  ragulatlog  aaorcloa  lotarfarad  to  an  unconatlcucloaal 
aacaaC  uich  a  woojaa'a  rlghc  Co  4aclda  whathar  co  taraloata  har  pragnaocy. 
Tha  Taaaa  acacuca  forbada  all  aborclMg  not  aacoaaary  "for  cha  purpoaa  of 
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oavlag  taa  Ufa  at  tha  aotaar.-   Too  Oaotgla  MMtaiit  aaraitta4  abort  low 

cootlauo4  »NHiMy  aarlaaoly  throatoaorf  tho  voaaa'a 
Ufa  or  hoolth,  «4n  tho  fitu  mm  tory  llfcaly  to  aavo  imn  birth 
Mocto,  or  «Mo  tbc  progooaoy  raoolto4  from  ropo.  Tho  QoorgU  oUtoco 
rooolro*,  Mwfir,  toot  abort  loo*  bo  poriorajoO  oaly  ot  aaoro41to4  boapitola 
*a4  oaly  attar  approval  ty  a  haapital  ooaxdttoa  «o4  too  coaoolclag  pbyolclooo. 

lit  Coort'o  ooololooo  vara  4ollvoro4  07  p*.  Jmotlci  Uattaaa  for  hla- 
oalf  aa4  aU  otbor  Joatloaa.   Jootlooo  Vhlto  aa4  Boaaoolot  41aaoato4«  Too 
Coort  ralao  toot  oucaa  aay  aat  oatagorUoUy  proaorlbo  ohortloao  ay  aoalog 
tbolr  porforaaaaa  a  oriao,  oat  toot  oucaa  aay  oot  aoko  aaanlaaa  oaaacoo- 
•arlly  41ff lcolt  to  obtolo  ay  praaorlblag  olaaoroto  prooaoarol  goUoUaoo. 
Tha  coaatltatloaal  aaalo  for  too  oael.ioa*  rooto4  opoa  too  ooaaloatoa  toot 
tha  roortoaoth  ooaaoaaot  right  af  aaroaaal  print y  oobrooo4  a  voaaa'o  oocloloa 
bhothor  ta  carry  o  oragaaaay  to  can.   Taa  Coort  aoto4  toot  lto  prior  4oololoao 
ha*  "fooo4  at  laoot  taa  rooco  af   ...fa)  gturaatoo  af  poraoooi  prlvaoy"  lo 
vorlooo  oioaawa  ta  taa  Caaatltotloo  ar  chair  fiaoaHroo  (i.a..  pratooto4 
of fohooto)  oo4  charoatarlaoO  taa  right  ta  privacy  aa  grooaoo4  lo     <o  foor- 
taoath  Aaoooaoot'a  coacopt  of  aaroaaal  1 lately  «o4  roatrictloaa  oaoa  atata 
aetioo."   |aa  n  V«4o.  410  0.1.  113,  1S2,  153  (If 73).   Iagar4tcg  tha  acopo  af 
that  right K  tha  Coort  oUto4  that  it  iaolo*o4  "ooi^  porooaol  righto  that  caa 
bo  4aoao4  'fuaOaaootal'  or  'layllclt  lo  tha  coacopt  of  or4oro4  liberty'*  oad 
•booro  00*0  oatoaaloa  ta  act lv it loo  roloco4  to  aorrlogo,  p roc root too,  eoa- 
tracaptioa,  family  ralotloaohlp,  oo4  chll4  raarUg  aa4  a4ucotloa.*   X4.  at 
132-133.   Such  o  runt,  tha  Coort  coaclu4c4,  "U  broa4  aaoogh  to  oacoapooo 
0  voaaa*a  docloloa  vhothor  or  cot  to  ecroiaoti  nor  pragoaacy.*   14.  at  133. 
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Hicli  rufitt  Co  prMMIlN  of  CM  rltft  •WlMt  StoCo  locorforotco.  CM 

CoMt  hiU  CMC  oioeo  CM  rlfhc  of  porooooi  privoor  U  o  foodooootol  right, 

^  ,  -L-j,nfl~g  gtoto  Utimi-  oo«U  *ocif>  ico  luutociom  hy  •  iuti. 

tW  It  rocsogmitod  CM  logiCUooy  •«  *•  loCorooc  U  protocclog 

•oCoronl  hoolth        CM  prooorfOUoo  •!  CM  focoo'  ftOtooftUl  llfo,  J*  OC 

140-1)0,  OOd  CM  UllUMl  Of  0  rilllMl  OOOMtCiOO  MCOOO*  CMM  WO  IfttONOtO 

CM  OUtO^O  ooti-.hortioo  1M,  CM  COWPC  Mid  CMoo  UMlilll  iOOoffUio.C 

»o  JooClfy  m  aMoltto  Mo  oo  •Motion*,  l-cood.       Conrt  oopMoltod  cM 

dnrocionol  Mivn  •«  profnoacr  on*  MU  cM  ototo^o  Utimii  co  M  ooff i- 

eiMdy  eMfilim  co  pornlc  cortolUoot  «r  prohltlcloo  •(  oMrtloo  oolr  dorlng 

IHeint4  ocogoo  of  prognonor.  1M  Ugh  Coorc  eooeUood  CMC  Mill  Cho  ond  ol 

CM  fir  at  Crlnoocor      •MrtUo  la  oo        4—****  M  naUron!  ****** 

childbirth  ItMlf .  ond  fovnd  CMC  I 

(v)ith  roopooc  to  CM  Suci'i  lapoctonc  *wd  logitinou 
iiunit  U  CM  Mack  tf  CM  ootMr.  tM"co»**llUt  1***, 
lo  lithe  tf  prooont  nodlcol  Movlodgo,  io  oc  opproslaocoly 
CM  o*d  •(  CM  f irot  Crlaoocor*  J±»  •t  US* 

Only  oftor  CM  flroC  crlnoocor  dooo  CM  •••••••  Ulwil  U  protecting  ootomol 

health  provU«  o  NdtoliiK  M»i«  CO  jnotify  ftnto  r«gul*r,lo«  of  ooortlon,  ond 

CMq  only  co  protnet  tMn  UMnil.  2±»   oc  OT-U4. 

Tho  V.oopolHng"  »«inc  «l«h  roopoct  co  CM  otoco'o  locorooc  lo  cho  potondol 

Ufo  of  cho  fotuo  -U  oc  vUollltp."   following  vlaolllty.  CM  ntncVo  lotorooc 

poraico  1C  co  roguUCo  ond  ovoo  prooerlM  on  oMrtloo  oxcopc  oMn  nncnooory,  U 

opprbprloto  nodlcol  Judgnonc,  for  CM  prooorrotioo  of  cM  llfo  or  hoolch  of  cho 

not/or.    U.  oc  163-164.   Tho  Coorc  dofinod  vUMlitr  oo  Cho  poinC  oc  which 

Chi  foctio  lo  -poCOBCUltr  onlo  Co  llvo  outoido  cM  ooCMr'o  wort,  olMIC  oich 

artif lcinLold.fl    Id.  oc  160.   Tho  Coorc  ounurlind  ICo  holding  oo  follonoi 

(o)    for  CM  otagn  prior  to  nppronteocnlr  cM  ood  of 
Cho  flroc  CriMOCor  (of  profuacy).  CM  oMrClon  doclolon 
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aa4  Ita  affaatuatlaa  mmt  to  Uft  to  ca*  aaCUal  jaapaat 
of  Chi  primn  mmi'i  attaoaUaa,  ahyalaUa. 

<»   Fit  Um  nun  iiIimmh  ta  ipfrwlntily  tha  aaC 

at  Cto  (Iflt  IftMlUff,  CM  IMM,  U  fWHUj  III 

tscataac  la  cto  tooth  at  cto  aathar.  a»y.  If  It  Onms. 
ratalata  cto  atortlaa  afmaan  u  waya  ttoc  ara  raacaaaaly 
ralata*  Ca  aocaraal  health. 

(a)  far  cto  ata§a  aatoaajaaa t  ca  v  utility,  tto  luca  la 
araatlag  ica  lataraat  la  tto  aataatUllcy  af  ton  Ufa 

aay  ♦  If  ic  it          tagaUta,  mm*  tm  araaartto,  ■  tort  1m 

aaaaac  atora  Ic  la  a  ry,  la  aaacoarlata  aaCUol  jatff- 

aaac,  fat  cto  araaaraatlaa  af  cto  XUa  a*  haalth  af  cto 
■actor* 

410  O.i.  ac  1*4-143 
to  Paa  a*  laltaa.  410  V.%.  I7t  <1?7J>.  cto  Caarc  rait. ret  at  it.  toUlag 
u  ig     BHi        cto  toata  aaalaloa  af  atoa  aa  atortlaa  la  araaar  raaca 
vtca  tto  arafaaac  aathar  aa4  tor  paralalia,  toe  aataacaC  laa  ay  aaralac 
ttoc  Jaac  aa  aucaa  nay  aa*  arwraa*  atortlaa  ay  aakla*  tto  aaHacaaaaa  a 
arlaa,  aucaa  aa?  aat  aafca  atorttaaa  aaraaaaaahly  Clfflcalt  ca  aatala  ay 
araaarlalat  aUaarata  aracaoarol  harrlara.   Xa  Jaj,  ctocafara,  cto  Caart 
r truck  cava  a  tat  a  raamiraaaaca  ctoc  ahortloaa  to  ptftmU  la  Uaaaaa4 
haaaltalat  ttoc  atortlaaa  to  aaarooaC  aafarahaM  ay  ■  haoaital  coaalttaal  aa4 
•  ttot  twa  aayalalaaa  aaaaar  la  tto  atortlaa  aadalaa.  Jj.  at  lta-lt t .  Tto 
Caart  aaaaarat  to  aata,  kaavir»  ttot  Chla  vault  aat  aaaly  ta  a  atatata  ttot 
arotacea*  Ua  ralljloaa  ar  aoral  hallaf a  af  aaaaaiaacioaol  haaaluia  aa4 
Chair  oaolayaaa.   |4.  at  1?7-W. 

Tha  Caart  la  tag  alaa  aaalc  with  tto  aoaaclaa  uuattor  a  fatua  la  a  aataoa 
uucar  tto  roarcaouCh  aaaaaaaac  aa4  actor  ararlaloaa  of  tto  CaaaCltaClaa.  Iha 
Court  latitat*  ttot  tto  Caaacltatlaa  aavar  aaaclflcolly  aaf  laaa  "aaraoa," 
toe  attaC  ttot  la  aaarly  all  tto  aaatlaaa  atora  tha  uar*  aa'aaa  aaaaara, 
•...tha  uaa  of  tar.  vara  la  aoch  that  It  haa  aaalicaClaa  aaly  aaat-aatally. 
ttoaa  le41eataa9  o-.ch  aay  aaauraaca,  that  It  hea  cay  aoaalhla  ara-aatal 
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aofllcatloo."   410  0.1.  at  137.   tlM  Cull  ia|bul«od  that  flvca  the  feet 
that  Is  eh*  najor  pat  of  tho  19th  cootary  travailing  lognl  abortion 
aroctlcoa  Mri  far  f roor  thaa  today,  too  Court  aaa  ooronaooo>  "toot  CM  oord 
>mh/  oo  oooO  lo  tho  FovrtMitH  ImUmu,  dooa  Mt  laclodo  tho  unborn." 
Id.  at  1)1. 

Tho  Court  did  *at,  houovar,  raaolva  tho  ^»UtlM  of  ohoo  Ufa  actually 
boglon.   While  noting  tk«  dlvargouca  of  thinning  oo  ehla  laaoo.  It,  luataad, 
arelculatad  tho  lagal  coneuoc  of  "viability,*  ohicb  io  del load  ••  coo  polat 
at  which  tho  fotuo  lo  aotaatlally  obla  to  Uoa  outalda  coo  wnk,  although 
tho  fotuo  M7  roculro  artificial  aid.    Id.  of  160. 

I*    OJU  lotr—  Cooft  Poclolono  labnao— at  to  loo  and  Poo  Inrolvlnn 
tho  tUht  To  abortion  " 

(I)   lofomnd  Conooot,  loooool  Coo— ot.  Faraatal  Cooooot.  and  to  tort  1m 

looulroaonto 

Xo  fjoaood  Mraathood  o.  D— forth.  42S  U.S.  32  (1976) ,  tho  Coort  hold  thot 
lnforuod  cooooot  atatutaa,  which  raqulra  o  doctor  to  obtolo  tho  vrlttoo  cooooot 
of  o  vouoa  oftor  iof oraing  hoc  of  thf  dangoro  of  abortion  and  pooalbla  altar- 
oat  Waa,  ora  coootltutloaal  If  tho  roqulrooonto  oro  rolotod  to  ootoroal  hoolth 
and  ara  oot  otorhoorlng.    42S  0*8*  32,  63*66*   Tha  fact  thot  tha  lnforuod 
cuoaaht  lata  uuat  Oaf  laa  tholr  roqulraoanta  tar?  narrowly  lo  order  to  ho 
coaotltutlonol  ooo  lotor  cooflrsod  by  tha  Supraao  Court  lo  1070  vhao  It  ouu- 
uorlly  aff Iraod  oa  Eighth  Circuit  Court  of  Appoalo  daclalon  holding  to  thot 
offaci  la  rralnoa  o>  Aahcroft.  380  F.  2d  247,  231  (8th  Clr.  1978)  off'd 
•to*,  99  3.  Ct.  U16  (1979).    Tho  raqulraaoata  of  an  lofomad  conocot 
ototuto  auot  alao  bo  narrowly  drown  oo  oo  not  to  unduly  lntorfara  ulth 
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tha  »hj>alelaa-»atlaBt  ftUllmUt,  •Ithaaa.h  tha  trpa  af  ufaraatlaa 
ratairaa  ta  ha  ilvaa  ta  ■         if  aitat.lty  My  vary  acearalaf  to  tha 
tiiMilu  if  bar  nnmiy, 

to  aaaltlaa  c.  tofaraaa  cmw,  tha  Paafarth  #Mi.iM  fe.lt  wUh 
tha  lMtM  if  ihhiI  chmI.   Tha  «a»raaa  Caart  faaa4  that  tttat.l  immiI 
«**••  «***  «■«■*■■  •  aalttla  ,Mtfl  fey  tka  fathat  «f  tha  f.taa 
afflraia,  feta  eaaaaat  ta  tha  afemiaa.  at.  aaaaaalltattaaal  if  tfea  atatataa 
altav  tfea  haakaaa  ta  aaUataraU?  arahlfelt  tha  .fearttaa  la  tha  f  Itat  Iffl- 
aaataf.   42t  O.t.  S2,  af .   It  ahaala  fea  aataa  that  aa  tfea  aaaa  4my  that 
tha  Saa taaa  Caart  aaalaaa  J^fjajl,  at  alao  iMrtl,  affiraaa  tha  laaat 
eaart  dattataa  to  £g  a.  frmttt,  J7a  r.  «aaa.  «tS  (t.l.  na.  l»7a>.  aff'a. 
aft  O.t.  Ml  (UN),  ahlah  ha!4  aaaaaat ltatlaaal  a  aaaaaal  aaaaaat  Ua 
rafaralaaa  af  tha  atata  al  tha  aaaaa'a  acafaaaa*. 

With  taaaaat  ta  aaraatal  aaaaaat  atatataa.  tha  Saaraaa  Cam  halt  to 
SSStSEb        tfeaaa  atatataa  tfet  allaa  a  Hraat  at  faaratoa  ta  ahaalataly 
atthlhlt  aa  afearttoa  ta  ha  faffaiMi  aa  a  alaa*  «hUa  aara  awaaat  ltatlaaal. 
fafeaaaaaatla.  to  lallattl  a.  lain,  ui  0.1.  «2  (U7t).  tha  Caart  taUa 
that  aMla  a  atata  aay  tatalta  a  atoar  ta  .fetal.  aaraatal  aaaaaat.  tha  atata 

<a"  '•"Ida  ..  aleamactaa  amatol,  ta  iraeara  aathatltatlaa  If 
Htaatal  aaaaaat  la  aaatea  at  tha  atoar  aaaa  .at  aaat  ta  aaah  It.   Froa  tha 
raaaaala.  uaaa  In  talla^.  it  aaaaat.  that  tha  Caart  f.lt  a  ala.r  l. 
aatltlaa  ta  aaaa  iracaaala.  ahlah  aUaaa  hat  ta  atata  hat  ability  ta  aaaa  aa 
tofanaa  aaelalaa  laaa^aaaaat  af  hat  faraata,  or  that  aaaa  If  .ha  la  toeafafela 
of  aahlH  tha  aaelalaa.  at  laaat  .Koala,  that  tha  akartlaa  aoal.  ha  to  hat  baat 
latataata. 
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\tH  Curt  la  Daafarta  alao  rmloi  eke  raoartlag  f^ifwim  la  ititatai 
raaalrlag  'Mttri  aaa*  fcaaUh  faatllttai  ta  trovla'a  lafarattlaa  to  autaa 
raaartlag  oath  abortloa  pcrftr***,  *ra  toaatltatlaaal.   I1m  Coart  ■aoclf  U4, 
Maajaar,  cMc  taaaa  ciywtiai  r^ilrMti  ralata  t«  Mginal  fault*,  roaala 
d«ll4«ietfi,  u4Mf  HCki  aoarbaariaj.   *2t        51,  «H1, 

AMtter  urMt  la  taa  0— Itftl  cam  r*Ut«4  to  too  coaatUatioaalltf  •( 
■aartloa  a  racaaura  lUtttM  that  araalalt  tat  aaa  of  hUh  aamlotaatoala  to 
abtala  ia  abortloa.  Too  Coart  teU  aaea  atatataa  aacoaatltatloaal  baeaaaa  it 
bolUva*  that  a  proeoftaro  ao  vlaalr  aocof  to4  la  aaOlaal  alrcloa  oa  tkat 
raaalriaj  too  aoa  of  aaliao  oaa&oaoataolo  aoalt  oot  bo  traalaito*,  aataooar, 
taa  itita  atitato  la  amotion  oao  aaU  to  oa  laaooalatoat  la  iti  araaarlatloa, 
■laca  It  allooo4  ochar  aata  aaagaroaa  araaaoarao  valla  prohibit lag  ioaa  that 
vara  aafar,  aara  af  fact  Ira,  ■a*  am  olooly  .laaoftoi  ay  taa  a*4ical  profaciloa. 

riully,  aaotaar  tlgaAf leaat  relUg  aa4i  kj  taa  Coart  la  Doaforth  aaa 
that  fatal  arotaatloa  atatataa  vara  gaaarally  aoarbroaa1  aat  aacoaatltatloaal  If 
thay  porta  la*4  to  aro-vUblo  fataooi.   a«ch  atatataa  roaalro  a  tfactar  parforalag 
■a  abortloa  to  aaa  ivalUala  aaaaa  aaa  aodlcal  iUUi  to  aaoa  taa  Ufa  af  taa 
facui.   la  a  taaaaaaaat  aaalaloa,  Calaatftl  ».  rraahlla,  439  0.1.  379  (1979), 
tha  Suproaa  Court  haM  taat  each  fatal  f  rot  act  1cm  atatataa  coul4  oaly  apply 
ta  vlabla  fototoa  tat  that  taa  atataea  aait  ha  procu^r  la  -it  .lot,  f ©rtk  tha 
atanaara'  far  aataralalaj  viability,   la  aaaitloa,  taa  Coart  la  CaUatti, 


atraaaH  that  la  arair  to  oaat  taa  eoaatltatlooal  tut  of  i«fflclaat  c  irtality, 
fetal  protoetloa  leva  ha*  ta  aaf  1m  ohathar  ■  doctor9  ■  aarosooat  4at?  via  ta 
tha  patlaat  or  uhathar  the  phyalelaa  ha4  to  balaaca  tha  poailbli  **t|«r  to  tbo 
patlaat  italtut  tha  lacraaaa*  o4do  af  fatal  aarrloal.    439  O.S.  379,  397-401. 
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w  fimui  Bam 

Tta  luocaauj  Cwt  €14  ottooot  U  trovloo  furttar  cUrlf  IcocIm  of  tta 
Mrooul  MMt  oa*  MtlflcattM  1mm  u  It*  m«1«1m  U  talUttl 
M£l>  *H  (1171).   itaro  tta  Court  tal<  ummocimmmI  m 

*im  --uttl  mnliiti-  -  Mtfimug 

la  oMty  iMiam  ulttauc  of  forti*  tta  pcotaaut  dM  ao  »»aortuoitT  Co 
focoluo  «  iaiipialiat Juolalal  4«ufilMtt«  that  alto  wtf  HtiN  ououti 
to  nhni  «r  ttat  tta  iteftloi  uoudo  teuwc  Wit  lataraat..  Tta  Court 
mlm  fouuri  MtMiliCttUMl  •  ototutory  pmiiUi  ttat  tatmlctta  juOicJol 
outtarlaotlM  tor  aa  akmiM  to  ta  rttatala  froo  «  aUar  oto  u  faua4  ay 
tta  Mm  c.  ta  Mturo  ata  fUy  i^uk  c  mm  tta  tatl.lao  utactar  .1 
«t  cu  trnmii  tar  hhm-j  luiMaaaaucly.  tom...  u  ta  .f f.rt  to 
orovloo  mm  fKm  l^Um,  eta  Curt,  U  Plato.  mmM  ttac  If  a 
Ototo  alataO  to  mm  MfMUl  aotlflcatlM,  It  ouot  aifuH  tta  rnimi  eta 
ootlM  ai  »roaotala«  #i«€Uy  to  curt,  vlttaaC  aarOUUl  Mill lUtMO, 
utaru  tta  tut  turn  ttai  tta  la  .  uoturu  «taor  if  ttac,  if  .ta  I.  faua*  aot 
afrla  to  mm  tta  ooclolM  lu4a»ao«oatly,  tta  aaalrta  atartloa  la  la  tar  taat 
lutaraaCa.   four  of  tta  .ig*t  juatlcaa  otjocto4  to  thi.  aufflatlM  oa  tta 
grouta  cue  It  wtt  aa  advisory  aylalau.  I 

Ou  Much  23,  list,  tta  Coin  uatal*  ■  otah  It.t.  U»  a*JuM  it  ■  crlua 
for  doctor,  co  Mffforo  m  ■  tart  loo  m  u  uaaauaclaorta.  Mtotaooc  oiitoff 
without  ooClfjrlBt  tar  paraata.   Is  a.L.  t.  Hattaaaa,.  450  0.1.  3*6  <Hfl),  a 
o-to-3  daclalou,  eta  Court  omoImO  eta  oar row  que  ?c loo  of  eta  foetal 
coutltuCloaallty  of  ■  aCtCuCa  raartrlag  ■  >fcytlclaa  to  gftva  ootica  CO 
poroaCo,  -If  aoaalfrla,*  trior  to  porforoiof  a  .tar Clou  oa  chair  tlaar 
iaughear,  <■)  vtaa  tta  tlrl  lo  living  with  tta  doputaoaC  upon  har 


587 


580 


porooto,  <•>•  «»••      *■  BOt  •*  nwrtoH  •*  othanrtii,  aa* 

(e)  ohao  ■*»  Mo        to  elate  or  ohooio$  aa  ft*  Mr  oatorlty  at      to  twr 
ralotloooblp  olth  Mr  porooto.   TM  lapraoo  Court  eltoa  tha  IttirMt  *a 
prooonla*  t«LUr  latoa,  rlty  oa4  protoetioo  a4oloaeaoto  lo  oUovioj  iuih 
to  raaulro  tMt  porooto  M  Ufomo  ttet  tMlr  4aoshtir  to  oookimt  ao 
oMrtloo,  oo*  oopboolso*  tMt  tte  eUtoto  U  ooaotloo  «U  oof  |l*o  o  ooto 
pooor  ooor  tM  oloor'i  oMrtloo  ootWloo.   qaof  Juotlco  •orior  roooooo4 
that  tho  Otofc  low,  #oo  oppltM  to  twun  io4  oopooooot  oloori  ...  oorooo 
tho  lsportoot  coooloorotlooo  of  foolly  lutafrity  ao4  orotoetloo  o4olooeooti 
U  aooltioo,  vorootol  aotlco  •rovloti         oo  opportooUr  for  poraoti  *• 
■opplf  iiMotlol  oodlccl  aoi  otter  loporttot  laiorootloo  to  o  poyiUlao. 
The  oMleol,  oootlooal,  oo4  pot cMloglcal  tooootooooot  ol  oo  oboctlao  oro 
■orlooi  ooa  caa  Oo  laatUfi  tfUa  !■  particularly  io  utea  too  pat loot  li 
ioaaturo.*  Tho  Coon  rojoctoi  tho  oloot  voooo'o  cootootloo  toot  •tort loo 
uoo  bolos  o tafia*  out  fir  opaelol  trootooit  to  cootroot  to  otMr  ■orglcol 
procoduroa,  llko  childbirth,  ofclcb  4o  oot  rooolro  porooul  ootlca.  Tho 
Chlof  Juotlco  roopoodou  that  tho  oltuotlooo  Ufforoa  ou4  'If  tho  proaoaat 
girl  ilicti  to  carry  bar  Child  to  toro,  tho  oadlcol  ooclolooa  to  bo  aaao 
■otall  few  -  porhapo  oooo  -  of  tho  potoatlolly  two  oootloool  on4 
poycholosical  eooooquoocoo  of  tho  aocloloo  to  obort."   Tbuo,  tho  Court 
fouod  tho  Utoh  loo  to  bo  cooatltutlooal,  oloca  Itaanrod  loporttot  ototo 
lotorooto,  uoo  nortooly  droou  to  protaot  ooly  thooa  Intact it t,  ond  410  not 
lo  ooy  way  violate  ooy  of  tha  guarootaao  of  tho  Coootltutloa. 

Ooo  loouo  loft  uoaaooorod  bp*  tho  Suprono  Court  lo  thlo  coatoat 
eoaeoroo  tho  validity  of  opouoal  ootlco  lava.    A  dodoloo  by  tha  fifth 
Circuit  lo  Scholnbora  a.  Salth.  50  U.S.L.W.  223*  (Mow.  3,  1981),  hold 
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CMC  cm  •Uii'i  Ucmil  la  fMrnUlUf  km  lUMjrlCJ  •(  MllUl  «M 
KMUUl  Ufa,  COMKMf  wi\%         4MMMI  ill  MMVUg  tut  1KB  ■UK** 

atMKas  vaaiala  far  ^rttttaUi,  Mtrltfa,  mi  m  mm4  UrMgH  ai» 

•MMB  MKMCMllj  Mi  BMVBKImIT  frMKfaKtAf  IM  4m1»  far 

sffaarla§,  !■  MffUiMClj  I«M11U,  Kt  BUM  CM  lUll  KB  r^tir«  ■ 
•if*  CI  U3NI  MI  MflMM^MM  *M  la  BBBtMplaK1M  Kaf»lMKl«  «f  ^ 


Nl^*H  *M  la  BMCMpUt^ 


.Mr  MflgMMj.   wnur,  km  ti^mi  caurr  imm  ^  lea  Mia  tijht 

iilCriM  KMTK  KB  MtarmiM  BMtMf  HfNf  Omlll  MMMMM  Mf«  KM 

MtMKUi  kb  affatt  MTanclj  a  nmi  i  fatara  »ram*cUa  .UUty.  if 
m,  Kaa  BMjs^iMiuc*!  tMt  It  v«tU  miuU  i  Mtlee  ra|«i*MMK 
VMKMf  ar  Mt  IN  BMMS4  U  IM  fataai  «f  KM  f*AU. 

7m  mmkm  Cmtt  aaU  is  fWr  Ti  VM'lt  Ul  O.S.  tOt  <lf7S)f 
kmk  a  lUti  mt  mc  BtMcriM  M^rtUUg  rataraia*  kJm  avallaollltj  •* 
'  **  ■*«*■■  •»  ■MrtlM*r«UK«^Mrritaf  la  imcmi  lUll,   Tfca  Cmvk 
t*>M  KMC  cm  ililiCf  U  MMtlM  VM  aMMKlKatlaaal  Ntli<"t  km  acaKa 
of  flffjUU,  «mii  cm  aaMrtlaaaMK  atyMKM,  m4  o*17  B  BlalMl  lllif,.! 

la  CM  Mtltt  Mi  MtflMl  •rMCiCM  |f  MV  T«*f  KM  BKaKa  la  tfhlCB  ttw 

ltjal  afcorcltm  Mrrlcaa  kkii  Ioukm. 

<*>    AfcQfKiMO  fct 

*■  CoM»eKIW  ».  »>r»qi?.       0.9.  9  (197S)t  tha  laac «m  A»rc  rulad 
cmc  bcbkb  lUtim  alalia*  kb  cha  Taxaa  Uv  cmUm***  la  t^a  Mffa 
eoMclK«KloMl  co  km  mcmi  raac  km  lUuiu  foctM  aoa-»a*alel4M  froa 
B*rforaia«  bmkkiom.  Tm  isa  ocltloa  a*4a  Ik  claar  kmk  a  at  at  a  e0ali  mi 
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UCorfora  villi  ■  vMn'i  doeloloo*  oooo  U  conoolCoCloo  with  ood  apoo 
tk;  «dvlca  of  htr  doccor,  Co  Mm  oo  aMrtloo  lo  5*r*irft  trlooacar  of 
Mr  prafoooey.   TM  HaolUo  Court  f ouod  CMC  pro-t£t  root* icelao  aMr- 
do*  louo  ««r«  1(111  ooioreooolo  Ofolaoc  mi-^iUUm.   US  U.S.  t,  It. 
(S)  jtotltM  — ^  Friooto  iMilttli  \ 

la  Btttel  £a  Btit  412        91f  <l,77>  (tor  win).  CM  Soorom 
Coort  Mid  CMC  CM  policy  of  CM  City  of  te<  Loelo  U  toteio*  Co  el  loo 
CM  porforouaco  of  000-tMropoutlc  eMrtlooe  U  ICo  poollc  Moplulo,  ood 
of  otofflog  CMoo  Mopltolo  oltk  poroooool  ipptMd  Co  CM  porfonooco  of 
cMrtlooo,  did  oot  vloloco  CM  0400I  protect loo  clouae  of  CM  Coootltudoo. 
foolMr*  tMooYor,  did  ooe  deal  wick  cM  aooetloo  of  private  Mopltolo  ood 
CMlr  authority  Co  ptofalklt  oMrtloo  eoralcee.    lo  HelMr.  CM  Coort 
dealt  vltk  CM  rteht  of  o  ouelclpellty  co  elect  to  provide  pukllcly 
floooced  Mopltol  eenrlcoo  for  cklldklrtk  without  ptooldlot  cerraepeedlo« 
■errtcee  for  oee-tMrepeetlc  eMrtlooe.   TM  Coort  eppreved  tklo  practice. 

00  eiiooo  Moo  Moo  reported  okelloof leg  0C0C0  laee  oklek  allow  doetoro 
co  rofuoo  Co  participate  U  oMrtloo  procodureo.   Tklo  007  M  explained  ey 
CM  focc  CMC  o  wooao  coo  elweye  000k  out  oooCMr  phyelcloe  oho  com  14  per- 
forvj  00  oMrCloo*  ehould  o  doctor  lalt tally  rofuoo  Mcoooo  of  rollfloue  or 
oCMr  Mllofo, 

To  doCo  CM  Supreme  Court  Mo  oot  rondorod  o  doeloloo  regarding  CM 
conoClCuCloAollcy  of  oCoto  oCoCuCoo  CMC  allow  private  Mopltolo  Co  rofuoo 
Co  pordclpoto  lo  abort  lout  however,  fadorol  diet r let  courte  Mae  rulod  on 
thl.  leeue.    Sao,  e.g.,  Jooaa  a*  lootera  M.  Had.  Center.  44o  f.  5upp.  1136 
(D.  M.  1978),  where  tha  eourC  upMld  ouch  o  lew. 
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Taa  Saaraaa  dvt'i  artiamlatlaa  tf  taa  immm  af  viability  aaa 
rajalrai  fartbar  alabaratlaa,  pat tltalarly  with  twpM  to^tha  critical 
oaaacloa  af  aaa  MImi  at  vaat  aalat  a  fctaa  aaa  raaaaa4  viability, 
la  Sn  tha  Caan  aaflaal  vtoaUlty  aa  tha  aalae  .at  which  tha  fata*  la 
"aataatlally  tala  ta  Uva  oataMa  taa  aathar'a  vaab,  albalt  atla 
artificial  aU."   410  U.S.  at  140*   fata  aataatlallty,  bavavar,  aaat 
aa  far  "aaaaifttral  Ufa"  mi  tala  aaaaat  aaaaaaaaa  alaaly  aaaaatary 
aarttoal.    410  U.S.  ac  103.  Taa  Caafft  alaa  aata*  that  valla  vtoblUty  la 
aaaally  alacatf  at  aaaat  U  vaafca,  it  aaa  *****  aatli.r  aai  aaaaaelally 
lalt  taa  aalat  f  laslala  far  aatlalaatai  aivaataa  to  aadlcal  aaiil. 
Uaallr,  Ha.  •tvaaaai  taa  aaatral  tala  a*  taa  araaaaat  vaaaa'a  4a*tar, 
oaahaalolaj  that  'tha  ahartlaa  aaatolaa  la  aU  itt  aaaaata  la  toharaatly, 
aaa  arlaarlly,  a  aaalcal  aatlalaa."   410  u.t.  at  140.   Similar  thaaaa  vara 

atraaaai  la  M  tttSOSMSi  •«  laaaaai  a.  Pajftffh  41*  Q.t. 

Sa  <l*7a)f  la  which  a  Nlaaaacl  lav,  vhloh  aaflaaa  viability  aa  "taat  ataaa 
of  fatal  tovalaaaaat  vaaa  taa  Ufa  af  taa  aabara  chili  aay  aa  eaatlaaai 
laaaf laltaly  aatalaa  taa  vaaa  a?  aatatal  or  artlf lalal  Ufa  aaaaart  ayatvaa*, 
vaa  attach*!  aa  aa  attaapc  ta  atvaaaa  taa  aalat  of  viability  to  aa  aarllor 
otaga  of  gaatatlaa.   Taa  Caart  41aagra*4,  flaalaa  taa  atatiitary  aafUltlaa 
coaalataat  vita  loo*   It  ra-*aahaaUa4  taat  viability  to  "a  aattaff  of  aaalcal 
jaJaaaat,  chill,  aaa  taehalcal  ability"  aaa  that  loo.  aaaat  ta  >raa*rva  taa 
flaiiblllty  af  tba  tara.    421  0.1.  at  44.   Hanover,  taa  Paatortfr  Court  halt 
that  *lt  la  aot  tba  aroaar  foaetloa  af  taa  laflalatara  off  tha  eoarta  to  alaca 
viability,  which  la  aaaatially  a  aoalcal  coacoat,  at  a  aaaelflc  aalat  la  tha 
SMtatloa  aarloa.    Taa  tlaa  vhaa  viability  la  achieve*  aay  vary  vita  aaeh 
pregaaacy,  aaa  tha  dctentleatloa  af  what  bar  a  particular  tocua  la  vlefcla  la. 
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aad  m%t  to,  •  «attof  *•*  t%m  j«4pMt  if  tM  ottoadlM  phoolclot.* 

421  U.S.  at  44.  Tho  payalaftaa'a  coatrol  raia  l»  data«rt«tti  tUMllty. 

aad  tha  Uca  of        dafloltlnaal  anthoricy  W  tha  In*"***"" 

naa  iNt  rncaatly  raafflraad  *r  taa  Coan  la  Colauttl  a.  rn^H,  4)9  0.1. 

379  (1979). 

C.   0.8.  ggraa»  Coart  tgtjgtsg  —  1991  TKH 

Oa  Juaa  15,  1993,  Iha  0.1.  Coart  dacldad  shxaa  cmii  laaalalag 

Mtir.l  dlffaravt  iMUm  ^tlwi   cut  mt  Aaron  a.  6*yaa  9-Wr 

u^rMajjUs  laift,  a&'i  " •••*-»•  w«i  n — n  t-ttttp — aasa  w 

bun  City>  Hlimtl.  |a&.  «.  Aootroft.  91  O.t.t.l,  479S|  aad  jfletgOg 
«.  TlnitU,  SI  O.I.L.V.  4791.  Tha  tallag  la  tk»  City  of  Aaron  caaa 
foraad  eta  teals  (or  tha  oth«r  cm  4teiilMi.  Tbana  thraa  4k1i1«i 
tovolvod  tow  of  tho  UHtivirid  avast lots  that  •row  of  tor  loo  f.  Wada 
vaa  dacldad  lo  197). 

In  City  of  Akron  a.  Ahraa  Caatar  f«o  ■aaradnatlaa  8oolth.  Inc..  H  H.8.L.H. 
♦747,  (haralnaftar  rafarrad  CU»  of  Akron),  tha  tupraa*  Court  In  o  4  to  1 

voto  daclarad  that  flao  oactlaaa  of  tho  Akron  ordlaaaca  tootvletlog  tho  right 
of  o  wmd  to  oo  obortloo  anra  unconstitutional.   Juatlca  Fonall  aroto  thn 
opinion  of  tho  Court,  on*  ho  woo  Jolnnd  by  Chlof  Joatlca  ourgar,  Juatlcaa 
Irannon,  Harahall,  Slockaun,  aad  Stovooo.    Juotlco  O'Connor  fllod  o  dlooontlog 
opinion  In  which  Juotlcoo  Vhlto  ond  Bahnaulat  jolnod. 

Tho  run  ooctlooo  of  tho  awntclnnl  ordlnanca  rogulotlng  obortlon  Involvod 
in  tho  conntltutlooal  cballcnga  nara  Akron  CodlfUd  Ordlnnncoo  ch.  J,  1970.03, 
1870.05,  1970.04,  1970.07  and  1870.14.    Tho  provUlooo  of  ooch  chollongod 
■•ction  oro  auaaurlnad  boloo! 

(1)    1870.0)  —  that  oftor  tho  flrot  trlnaatar  of 
pregnancy,  all  anortloaa  ha  porformod  In  a  hoasital; 
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*i 
I 

!  (1)   1170.03  —  tM*  too**  la  aatMUatlM  a(  Mi 

\  MMM  *********  ******  *Mf  llM*  My  I*  MT- 

<3>   1170.01  —  tMt  KM  «taa*t*o  aayaltlM  mi* 

Wtlll  ■paCiftoi  tUUHItl  tO  Kb*  MtlMt  M 

tbat  cm  raaalctaa,  mmt  (at  m  ibortloo  aavli 

(4)^179.07  —  tbat  Um'li  a  II  tow  ooitioj 
aortai  tetMN  KM  Um  aaa  aatiaat  «1«m  km 

 I  (aM  aoi  *0m  tat  abyoltioo  porforM 

tao  ohottlMl  at* 

(3)    U70.U  —  tMt  (ml  nmIm  at  41t|»**J  af 
la  •  Imni  *ai  miwy  mm**.* 

far  tbo  Mil  MCilag  Mi  MMlfl*  a*uil*  o*  imm  yrowlcloMt  oo*  31  O.I.L.V. 

4707.  (MCMtM  >-7  *t  m.  4700-4700. 

U  •trlUag  MM  oil/*  KM  l*ffM*UQ  Mlt&M*  0*  tM  HOTM  OTilMMO  m 
Wi*f  VlalotlM  *f  KM  0*0.  COMtltaClM*  KM  CO*ft  Ot  KM  VMJ  MKMK  f**l- 
flrM*  IK*  1073  aoclo&M,  Jfcfjr.  Wm*.  410  0*0.  113.  Mi  PtMMMi  K*  oaalyM 
MM  MCKlM  *f  Kb*  AJltM  *r4l*MM  OttOi*  KM  triM*K*T  ffHPIlA  MKobUobaO 

iy  KMt  ndl*g.   iwm  km  (ir*K  KriMour,  •  mm*  m*k  ha  (m*  la  caaaalKa**' 

kIm  alt*  h*r  aootor  to  raaab  •  aaalotM  t*  km  m  •bartlM  *Wmk  anrwiml 

t 

taKarfforoaoa.   la  City  at  aatM.  km  Caart  Oms  Mitt  mc  kmk  •  ot#ta  My 
omck  **m  r«aal*KlM  *pflM*Ua  Ka  km  (Iras  KriM*K*r  •(  arapMM  f ,  mk  1c 

eaM*K  MM  •  *lMl(lM*K  laMOK  M  KM  MM*'*  M|*K  K*  0*0 14*  K*  llltlMfil 

h*r  aragMMy  mai  a**t  k*  jtotlfloi  ay  laaartaac  out*  Malta  ah  J  ccivM.  Th* 
laaartoat  **lat  eMtoralaf  aUK*  ratal*  t  1m  i*  taa  (lr*t  trl**at jr  1*  chat 
tUtm  as  m  l*t*r(*r*ac*  alth  (1)  a**tor-»atla*t  *a*Mltat*M  or  (2)  tb*  him*'* 
cbolee  attMM  abort  1m  *ai  coilitlrth*   City  of  Akr— .  31  Q.0.L.V*  4707, 
•t  a*  4771. 

Tb*  cbolloajoi  A*c*a  oril«*M*  oroaiolM  ralaKfaj  to  abaro  abort lot*  cm 
b*  p*r(ora*i  partalM  a  pac  ideally  to  Mcoai  tri Motor  atartlMo*   Tb*  r*«*ir*~ 
Mat  otottd  tbo:  tay  mcmO  trlMotor  obortioa  hai  to  ha  aarfatMi  la  o  (till* 
oorttco  hoaalcal*   Tb*  aeeroiltotlM  o(  tbooo  faellltloo  ratal roi  coaollaaca 
with  coaacahaaaiva  ataaaacia  lovaralaa  *a  astaaalva  variety  a(  baaltb  and 


503 


ERIC 


41-006  O-W  » 


586 


•orglcol  MtvlCM.   Too  rooult  uuo  toot  obortioo*  uooor  thl«  ooctlou  of  tho 
Attoo  wIIimci  couU  Mt  1m  fttorm**  io  ootoot.'oot  ootltloo  toot  Mt 
ftttm  oc«to-e*ro,  foil  nhIm  oootlUl.   «bo  Court  fooo4  thio  nitric* 
tlos  uocoootltutlooal.   Too  Court  mtmi  toot  tho  oooaUUlty  of  hortog  to 
trouol  to  fiou  focllltioo  cooU  rooolt  lo  tot*  flooooUl  orooooo  oo*  o4M 
ri«k  to  o  Wi  health.   J4.  ot  o.  4772.   Too  Court  olio  «ito4  cboogo* 
mglcol  clreuootaoeoo,  oo4  too  ovolloblllty  of  oofor  trocoooroo  for  oor- 
forolog  oocoo*  triMotor  obortioo*  oloco  too,  for  ito  cooolooioo  that  too 
Mktm  hoooltolliotloo  rojulroaoot  1aoooo4  *o  uorcooouobl*  buruou  oo  o 
imn'i  right  to  oo  •oortloo* 

Hut  Court  oloo  UvalUotrt  too  orovloloo  lu  too  ohroo  ortloooct  which 

/ 

prohibit*  o  4octor  froo  porfirolog  oo  obortioo  oo  oo  uooooolclpotot  4ioor 
utlooo  oo  got  "too  loi or— 4  vrlttoo  cooooot  of  ooo  of  nor  porooto  or  hor 
logo!  guortloa*  or  oolooo  too  oloor  horoolf  ohuloot  "oo  oroor  froo  o  court 
bovlog  jurloclotloo  ooor  hor  toot  Hor  obortioo  oo  porfonoi  or  UiocooV 
U.  «t  o.  4773.   Too  Court  r*lloi\oo  Uo  oorllor  rullogo  U  Joofort.4  ooi  UlU&t 
11  to  coocluoo  toot  too  City  of  okroo  couU  "oot  ooko  o  blonkot  ootorolnotloo 
thot  oil  olooro  uodor^  too  ogo  of  13  oro  too  loaoturo  to  ooko  thlo  uodolco  or 
thot  oo  obortioo  novor.ooy  bo  U  too  aloor'o  boot  iutorooto  without  H"«il 
opprovol."   M.    (lophioXo  la  orlglool  toot).   Horoovor,  tho  Akroo 
oNImoco'o  provloloo  coocoroiog  oo"«ol  opprovol  4t4  oot  crooto  oxproooly 
tho  oltorootlro  Jurflclol  procooura  roooiro*  by  lollottl  II.   Tho  Court  rofuooo 
to  tocorporoto  tho  procoturoo  of  oo  Ohio  ototuto  governing  Ju*oullo  proctodlngo 
bocouo*  It  hoi  oothlog  to  do  with  oiooro1  obortlooo.   Thoo,  tho  Akroo  ortloooeo'o 
cooooot  provloloo  ho*  to  foil  bocouoo  It  foreclose*  ooy  pooolblllty  for  "cooo- 
by~ceoe  eveluotio»e  of  tho  ooturlty  of  progooot  eieoro,     !*•  ot  p.  4774,  quoting 
lollottl  II,  443  W.I.,  ot  443,  o.  23  (plurality  oploloo). 
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la  Cltr  off  iktm.  tto  immrmm  crwrt  alao  itmk  4mm  tto  Lf.rmo* 
UUttoa  iMNU  aoatlo*  of  tto  aroUaaca.    Till ■  prorliloa  n^ini  that 
tto  attatolat  toator  arally  iifm  civ  inn  *■(  tto  atatma  af  tor  prataaacy, 
tto  aoroltpNMt  of  tor  tatao,  tto  4ata  *f  poaaltlt  viability,  tto  pfcyaltal 

M4  MCitMl  ■MfllMtlMN)  that  Nflf  NMlt  (M  M  iMrtlN,  aatf  (to 

availability  af  innUi  to  prrrtoa  tor  vita  iwlitoji  ato  ufaraatloa 
villi  rarpact  ta  birth  mtrtl,  iNfll«,  a  to  childbirth.*  j£9  .c  p.  4774. 
Tto  attatolog  phyaaiaa  nm  Hn  roaulrto  ta  tall  hla  aatlaat  a*  tto  rlaka 
larolvto  Mi  bnt  actor  lafaraatlaa  vhlah  In  hi*  a*41aal  JoaaaNaat  mmU  to 
critical  ta  tor  aaalalOB  if  vtottor  to  taralaata  tto  praaaaaay.  laa  Civt 
tmU  tmU  lalorato  cmimi  rajmlraaiat  ta  to  coa^tltotlaaally  NNtNUUi 
toUNM  it  MMNCUllf  mn  tto  Nwwwt  oaravl  opahla  aattorlty  avar  what 
iaff araatlta  «aa  ta  to  givan  •  voaaa  Mm  aha  teiM  vtottor  in  hava  mm 
atortloa.   U  Cltr  o|  Ahroa.  tto  Court  f«w4  ttot  ^to  city'e  riftUtlM 
coacaralNg  lufarato  ctMNU  ikmM  aaraiaalbla  limit..    i£.     u  aaaitloa, 
it  mm  alto  abjaetlaaabla  tocaaaa  it  lutroaod  apoa  '.to  dlacratloa  of  (to 
pragaaut  voaaa'a  aoctar.   JJ.  at      4775.   Tto  Caurt  iIh  abjaotto  to 
that  port loo  af  tto  ardlaaaca'a  lafaraao  (Hint  raqulraaaat  oMeh  atatad  that 
tto  "attatoiag  phyalclaa"  haa  tto  raaaaaalblllty  off  U farming  tto  paclaat 
tocauaa  of  tto  ■▼•liability  off  auaarooa  ottor  ooarcaa  for  obtaining  tho  oacaa* 
•ary  information  ato  couaaallag.   I£.  at  a.  4771. 

In  City  of  Mtroo.  tto  Suproaa  Court  alao  ctoao  to  lavalldata  tto  tvtaty- 
ffour  hour  uniting  parloa.    14,     Tto  Court  found  that  tto  City  of 
Akroa  had  not  abovn  that  nay  Xagltlunta  atata  intaraat  war  balog  aarvad  "by 
an  arbitrary  ato  laflailbla  valtlog  poriod.*   Id.     writing  for  tto 
aajority,  Juatico  rovall  noted  that  ttora  van  "so  avldaaca  nuggeatlag  that  tto 
a oovt loo  procadu/a  will  ha  parformad  aora  aafaly"  tocauaa  of  a  cvcnty-four 
hour  valtlng  period.  14. 
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riMUf.  tu  u,«t  iiM  tUt  tka  HniM  af  the  jfcroa  oNtuw  a 
nvitrut  tkat  to.iclu.  Nrtmm  .*m—  ...      u  thgt  tta  r^1„ 
*f  tka  -km  .klla  to  <U,— <       •  ^  M7  ...  r.M 

far  aagaaaaaa.  Tka  laal  af  <Martai.tr  nMut  aaa  aaaaaaataal.  .  « 
altaatlaa  aaah  aa  tkla  aaara  tbara  wa.  tka  sro.faet  af  erUUa.1  liability 
kataslwi.  34.  tkla  araalalaa  vlalata.  tka  Baa  Pracaaa  Claaaa. 

Jaatlc.  OW  „„.  .  ai.^t  „  cit,  rt  Hro*.  ^  ...  Ma  ^ 
kr  JaatlC  Whit.  ...  Mk^t.  Tka  #>talt.  lMl-iUf  ^ 

la...  alt.  t*a  „  w.r  f  r-MMrk  u  j,,^^.  ^  M       ^  ^ 

la  fM  ,„»tkMt   L  rin||([  ^ 

ASkSESlt.  31  O.a.t...  4>M,  <k„.uf  ,.r  t0  tk- 

c~,  Uaauata.  mm*.  ikm4  trtllMt„  .WpltalUatla. 
-at  k,  ...  a-  .  t.  ,        ..  u  cij^USsa,  hww.r,  tlM  te|  ^ 
4  ta  ♦  ta  thraa  ...,»,„.  0|  t|-t  M1„wrl  ^ 

Tha,fallaalaa  Klaaaurl  autatary  yroal.iaaa  mi  <hallaa.aa  „ 
eoaatltutleaal  ■rew.ai 

(l>  i5L2L~  "rr1:1"1  tM« •,Mr     ^^a  .< 

(4>  ~  »*■«*«■■  that  .laar.  oatala  pataatal 

parlors.  ,„  .  fuU  to.^.l,  th.  ^  ^  th-t  u- 

..claloa  .aa  r.tlo-i.  for  LaalUatU*.^  r^^,  u  ciy^jo. 
-a.  contrail!.,.  m  ^  ^ 
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TM  k»rM  Ceart ,  Iomiu,  (mm  CMC  CM  — ti^-^tlcla  racalrt- 
enmt  aa*la§  cm  third  trlaa«tar  la  AaMroft  nu  pcraloalcle  mmUr  cM 

CCMClCaCUB  MCMM  It  'iMMMklT  ftftrcMrO  CM  lUtO'e  OMpalllaf  lOteroCC 

1b  frNKlliI  CM  llfM  of  ilakli  (Hum,../  Ja>  «t  p*  4714. 

TM  Cam  b!m  aaM14  cm  patMlow  repeat  rmlrmil,   Tile  prevlclM 
Ma  "reiotee  to  nMriUf  NuM  aeeUal  ■CMMrci"  aaa  afertMr<e) 
tafMCMC  Melta-rclatee  St.te  enciru/  AoMcoft.  SI  V.I.L.V.  47M.  it  p.  47m, 
oMtlas  CU»  of  AkfM  Slip  OtUiM  it  p.  it.    tm  Caere  (ertMr  (Mae  Owe 

CM  CMC  O*  CM  ClMM  UMlMtlM  "cmo  MC  alMif  locatl?  MTCM  a  MMMM 

vomc'o  aMftlM  cMlolM."  J^.  at  p.  47S7 

TM  NffM  CMTt  U  A^...t»(C  eUo  opM14  UMOetl'o  Kreattel  cMCtl 
rMilrMMC.  if.  .t  pp.  47a7-47U.   It  UaCUgBleMe  cM  pearl.  1m  lavolMe 
Mr.  (cm  CMC  cMUoaeae  It  CM  SiiULiim  «*•••   TM  MiMMti  recalr- 
/  MttC.  wellM  CM  m*m  om,  tic  pcccicc  m  alterant lva  pretocerc  cy  vale* 
■  pretannt  iMctcrc  ela*  conic  bmv  la  eeen  cMc  cM  Ma  Ml  (Id  aclf 
MCurc  Co  MM  CM  aMffClM  cmIbIm  Mrulf  mr  tMC9  cMplto  Mr 
taneturlt*,  m  abort Im  Mala  M  la  Mr  Met  latere* to. 

In  AoMroft.  jmcIcb  IUcmm  wrote  ■  NNnti  op liioi  coacarrlat 
la  cM  JutftMac  lev el Ice tint  tM  hoepitel  reculreMoe  (or,  all  •■cooo 
crteocar  aMrcleaa  Mc  olaMaclaa  vita  raopccc  to  tM  Coarfe  otMr 
(laclnaa  upholding  cM  raMlalt*  provlolOM  la  qweClM  la  cM  NlMOurl 
la*.    Re  mb  joleec  hf  JmCIcbo  Inoui,  MraMll  oat  Steveno.    51  O.S.L.V. 
at  47U-4790. 

Juaelco  O'CoMor,  joined  by  JmCIcbo  Vhlta  oed  MhoquUt,  concurrad 
la  pare  and  d latest ad  la  port.    JuoCIca  O'CoMor  eapMelccd  CMC  (or  the 
com  reoeoos  oha  dleMnCeo  In  City  o(  Ah  roe  rotirdltf  CM  hoopllal  require* 
mbC  (or  eecood  trtMeter  abortion*,  aha  la  dleMaClofl  hara.    Thay  concurred 
wlCh  reepect  Co  CM  Court'e  upholdloj  CM  othar  aacClou  of  tM  Mlecourl 
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lavs   tan  nacaod-aayolcUa  ritiiraNt,  aataalasy  "H"  fa*nitaa«ot,  and 
oaraatal  tMMit  provision*   hwif,  tony  noad  a  dlffaraat  rationale, 
m  that  al*  aet  stUUe  ton  trims  Mr  franNWorfc  of  jssJL-SSfe* 
31.  O.I.L.H.  it  47f0-47tl« 

In  llnr  m1**  t«  flrainU.  U  O.t.L.V.,         (MrtlMftii  nhrwd 
v>  aa  USttiSt)*       ^  aotioloa  «aloi  that 

flrtlala'o  anojdatory  ooepltaUaatlon  raajolroaoat  far  ooeood  cilmcif 
etortloan  ti  CMitlutltMi.  An  la  Cit*  fj  Akron  and  Hteflfc»  Jaatina 
mill  mti  tU  aoltloa  far  tar  Cm.  JmUu  Ittnw  dioeootod.  Taa 
CMrt  dlatlaaoUaaa  the  rmtrMMC  la  aooatien  im  firalnla  freoj  thee* 
It  invalidated  la  cit»  mi  Akron  mmi  Aahatnft.  Too  determination  achaldlas 
the  flralala  presieiee  actually  termed  aa  tat  oaf  union  af  -ceapltaT. 

Jeatlco  St  name  arete  •  fleeeatlea  af lalaa  im  tjaajggag  notation 
omt  that  toe  Virginia  lav  coeld  at  Interpreted  la  either  of  too  oayei 
(1)  ca  prnaleit  ell  oeoeaa  trimmer  abortions  eanept  those  perforoed  in 
•  fell  service  hoepitel  or  (2)  to  permit  eny  abortion  onrforned  im  e 
facility  liceassd  ao  •  •hnapitnl*  la  conformity  with  Vir*loie'e  Dapaft- 
mnt  of  laolta  renolatioae.  Tha  Cmr  cboaa  the  eeconi  interpretation. 
Justice  Stevens  dleeareed.   Stevens  Dlesnnt,  Slnmpooloo.  Si  U.S.L.M.  4791, 
•c  p.  4793.     Kie  dieagrunueet  eteomed  prlnurlly  from  hla  belief  that 
It  U  not  the  Sup roue  Court's  rolo  to  later prat  etete  lao. 

Justice  O'Coneor  wrote  a  separate  coocurranen,  tod  eh*  nan  joined 
by  Juetlceo  t*»hneuiet  and  White.   Her  reeeonlas»  however,  Mi  oot  Wood 
oo  the  trtoeeter  frannvork  of  too  v.  Made.    Sha  atatods    "father,  I 
believe  that  tha  roeulrtaaat  In  tfcla  caaa  la  oot  an  uodua  burdaa  oo  the 
docleloa  to  undergo  aa  abortion."   O'Connor,  Concurrence,  Siapjoulpe, 
51  U.S.L.V»Jt7919  at  p.  4794. 
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la  aaaaary,  taa  111)  aaaraaa  Caar  t  aaelalaaa  la  Cltr  af  Ahraa. 
AaMroft.  ui  flaaa ajalaj  aattlat  faaatlaaa  raUtUf  ta  aaayital  raa.»ira- 
aaata  fat  mim4  trfcaaatar  iknlm,  Ultwd  cnmic  rmlrami, 
initial  ptrlaii,  aaraatal  aotlflaatlaa  aaa  caaaaat,  «aa  4Uf«nl  «f  fatal 
raaalaa*   7^:  tayraaa  Caart  raaf  flraaa  lea  acalalaaa  u  If  a.  Waaa  aa4 
1M  lataatlaa  ca  aaaclaaa  ta  fallav  taa  trlaaatar  fraaawark 
tajaw*     -  vaaaa'a  aaaatitatlaaal  rlajat  la  4aaUa  aaataar  ta  taralaata 
a  aragaaaay  vlU  taa  atata'a  lataraat  la  yrataatla*  aataatlal  Ufa. 
Taa  atata'a  lataraat  u  arataattaj  aataatlal  Ilia  Inaain  'aaaaalUaj* 
at  taa  aala*  af  vUalllty,         aaaa  taa  fataa  taa  amiac  aatalaa  af 
a  aaaaa'a  aaa*  aitaar  oa  lea  oaj  ar  t  kraal*  artificial  aaaia.  Taa 
aaf laltlaa  af  viability  la  taa  aaa  aaa*  ay  taa  Caart  la  ita  taa  a*  gaja 


Taa)  eatajarlaa  af  aaalla  faaiiag  aaaaa  aaaa  aaaa  aaara  aaa  4aclaa4  iff 
taa  faaraaa  Caartt    (1)  taaaa  lavalvla*  faaclaa  raatrictlaaa  far  aaa*v 
tharayaatlc  (alactlaa)  aaartlaaa  aa4  (2)  taaaa  laaalalaj  fuatflag  llalta- 
tlaaa  far  taaraaaatlc  (aaa  1—1  ly  aacaaaary)  aaartlaaa* 

*•   Taa  1177  Trtlarr  —  taa trU tlaaa  aa  faalla  r—aiaa  af  laa -taara- 
aaatlc  ar  tlattiaa  Aaartlaaa 

Oa  Juaa  20,  1177,  taa  Saaraaa  Caart,  la  thraa  raUtaa  aaalalaaa, 

rulatf  aa  taa  aaaatlaa  onataar  taa  MaalcaU  atatata  ar  taa  Caaatltatloa 

raaalraa  aakUe  faatlaj  af  aaartaaraaaatlc  (alacclva)  aaartlaaa  for  latfliaat 

waaaa  or  accaaa  to  public  faallltlaa  far  taa  aa^foraaaaa  of  aaaa  aaartlaaa* 

Taa  Caart  hal4  that  taa  atataa  aaaa  aalthar  a  statutory  aor  a  coaacltatloaal 

oklljatlaa  la  talaraaart*   |aa   a*  Daa,  432  0*1*  431  (1977)j  Maaar  a*  taa, 

432  o.l*  444  (lt77);  tad  faalaai  f *  Daa,  4)2  O.S.  S19  (1977)  (aar  ctrlaa)* 


aaalalaa  la  1173* 


Taa  raalla  raaalaa  atf  Aaartlaaa.   Carraat  Itata  af  ta«  Laa 
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la  tool      Doa.  tan  laproau  Court  dealt  Otto  tin  tttcatloe  of  vhathor 
titU  til  of  too  Social  Security  Act  reeelred  tec  f and lag  of  aoc-thcropcutle 
abortion  oo  o  condition  of  eertlclpetloe  *»  *»•  Medlceld  progroe  iiuMIiM 
by  too  act.   Too  Court  bold  toot  eocoleg  to  too  Uofoogo  or  leglalatlva 
kliter?  of  Tltlo  XIX  rojelreo  o  pert lclpat lag  ototo  to  food  ovary  nodical 
precadura  faille*  with la  too  dalieeetad  cetegorlaa  of  oooleol  cere.  Uch 
ototo  lo  glvee  breed  dlecretlon  to  detarcine  too  omtoot  of  nodical  aaaletceco 
toot  lo  "rooooooola"  oo4  'cemoloteot  otto  too  obligation*-  of  Tltlo  XIX, 
Too  Court  ruled  toot  It  ooo  oot  locooolotoot  uith  too  Act'e  goelo  to 
rofooo  to  feed  eeBneeoeery  ooo  leal  ocrulcea.   Too  Coort  recognised  too  ototo9  o 
lataraat  lo  accouraglos  oercal  childbirth  aed  found  oo  coagrneolonel  lotoot 
to  uodarcat  toot  lotoroot  by  aaheldlslag  too  coata  of  eon-thcrapeutlc 
abortion*,   gouevar,  too  Court  did  Indicate  toot  Tltlo  XIX  loft  a  ototo 
'  f roo  to  lacluda  cot ■  rag*  far  ooo-therapeutic  aoortlooo  ehould  It  chooco  to 
do  oo* 

la  Hohor  »»  goo,  too  Snpreoe  Court  raaolved  o  cooatltutleool  coellengn 
to  Connecticut' a  rofuool  ta  raloberec  Hediceid  rociplanta  for  abortion 
espeoeee  ascapt  ohera  too  at toad leg  phyeiclaa  cart  If  laa  the  abortion  to 
have  boaa  aedlcelly  of  peychletrlcelly  aecaoeery.    Tha  Court  held  that  cho 
Kauai  Protection  Claaee  doea  not  rauulra  a  atata  participating  lo  too 
fttdlcald  progrco  to  pop  aipaoooo  loclaoat  to  aaortoarapautlc  abort  loan 
amply  bocauoo  tha  atata  haa  *x4m  •  policy  cbolco  to  pay  oipaoaao  lacldaat 
to  childbirth.    Horn  particularly ,  Coaaactlcut9a  policy  of  fovorlog  child* 
birth  ovor  abortloo  uaa  hold  oat  to  lapiaga  aeon  too  fuodanootol  right 
of  privacy  racogolaad  lo  goo  a,  Wada.  which  protocto  a  uoooo  fron  undue 
lntarf  araaca  lo  hot  doclaloo  to  tarulaata  a  progeeocy.   according  to  too 
Court,  tha  atata* a  cholco  did  oat  handicap  an  lndlgaat  uoooo  cealrlag  aa 
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aaartlaa,  ■!*€■  aha  eo*U  caatlaaa,  M  Mm,  to  look  ta  private  aaartlaa 
mhUm  aal  arloata  mnn  af.teilat*   Xa  nmn,    taa  Comrt  fa*n4  aa 
ik«l«ti  Wf  fir  aa  Umtlmjnt  ■■aat  aaahlaj  aa  iIir1«. 

Xa  gaBai      »— ■  taa  ten  aahal4  •  rafalatiaa  mi  tha  aaoUclaalltlaa 
■f  it*  Uala  that  lulai  trttiMt  araajaaaa  mmi  aia  rtini mli  ahortioaa 
at  aaallt  hoop  Uala.  la  aa  mmUfmi  aar       ^  oalalaa,  taa  Caart  atataa 
that  it  hel4  "far  caa  traaaaaa  atata*  la  Maaai,  that  caa  Coaatltatlaa  aooa 
aat  faralt  a  itata  or  alty,  parmat  ca  aaaaaratla  araaaaaaa,  fraa  avirot" 
alas  •  itafaraaea  fou  aortal  ahlUairth  aa  ft.  Uaia  lata  aaaa."   M  0.1. 
at  111. 

m  tiHif  irifftii  if  iitTaftiHin  JkWaaUi  Jtm  « 

=  ™«  —raaa  Caaat'e  laalalaaa  g  fig  aai  iharaa 
Taa  117/  laaraaa  Caart  ooolaloao  lale  aaaa  caa  aaaatloa  a%ataar  foaaral 

law,  aaaa  aa  taa  a>aa   i,  <t  alallar  ataea  lava*  «aal4  rallaly 

prohibit  g  uraaaanl  f«a41a§  of  tharaaaatla  ahartloaa. 

0a  Jaaa  30,  lfto,  UiH  oocitloa,  taa  U.S.  fearaaa  Caart  rala4  that 
tha  lyre  laaaaaaat'a  aaartlaa  laaiia*  raatriatlaaa  vara  ataatitatlaaal.  Taa 
Court' a  aajcrity  fooat  taat  taa  ayia  aaaaaaaat  aaltaar  *lolata4  taa  aaa 
aroeaaa  or  t<|ual  protoatloa  gaaraataaa  af  taa  Fifth  aaaaaaaat  aar  taa 
lataallahaant  CUuaa  al  taa  flrat  aaaaaaaat.   Tha  Court  alao  aahoM  tha  rl|ht 
of  a  atata  Mttlclaatl**  !■  caa  aoJlcaU  aragraa  to  faa4  oalr  thoto  a*41cally 
aacaaaary  ahartloaa  far  which  it  racalvotf  faaeral  ralahariaaaat.  larrla  r. 
NOaa,  44a  0.3.  297  (MO).   la  coaaaaloa  caaaa  ralalag  alaUar  laaaaa,  tha 
Coy  ft  haU  that  a  Itata  af  Illlaala  atatutary  fuaJlaj  raatrlatlaa  eoa- 
aaraala  to  tha  faaaral  lytfi  aaaaiaaat  alao  «U  not  coatravaaa  tha  coaatlta- 
eloaal  raetrletloa*  of  tha  a<«al  protect loa  elaoaa  of  tha  roortaanth  aatatf- 
Wllllaaa  v.  zbaraai  Hlllar  t.  tharaai  O.g.  t.  Zaarai.  44a  0.3.  W7 
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(1M0).   tha  Caart' a  rullaf a  la  Met—  aa4  loaraa  aaaa  thara  la  ao  atatutory 
or  eoaacl^atlaaal  oallgatlaa  aa  taa  atataa  or  tha  lateral  go«araaaat  to  fun* 
■II  a*4U«lly  aacaaaary  ■aartlaaa. 


for  thm  papaaaa  mi  thla  aaalyala,  taa  fallawiag  thr—  Sapraaa  Court 
aaclaloaa  lavolvlag  pragnaaty  ara  aa»t  ralavaatt  gajajjll  ««  Alalia. 
417  O.S.  414  Uf74)f  C— ara  lUatrU  Ca.  yj  gllaart,  42t  U.S.  123  UfH), 
Mi  ggpag  gag  galaaalMlaa  a  D»  Path  Ca.  f .  HOC,  31  O.f.L.tf,  4137, 
(Juaa  20,  lf§3>.  At  taa  aataat,  va  ahall  4 lata* •  taa  eaaatltwtlaaal  aaalyala 
taa  Caart  boa  apalla*  wafer  taa  faafiaaath  aiiiaaiat'a  aaaal  protaetloa 
eUaaa.    tlsca  taa  HA  la  oaly  la  prapaaa*  fan,  without  a  tally  aavalopat 
laglalatlva  alatary  «a4  aaart  aaclalaaa  latarpratlag  it,  tha  raartaaath 

flu  1 1  f  nwt  caataaporaaaoua  caart  rullugi  with  raapaat  ta  aai  41acrialaa- 

tloa  aay  prowUa  gwlaaaca  aa  ta  Urn  taa  taaraaa  Caart  My  apply  tha  HA* 

Tha  raartaaath  Aaaaaaaat  yrovlaaa  that  ao  atata  aay  "4aay  to  aay 
paraoa  wtthla  Ita  Jwrlailetloa  taa  aqual  pvtactloa  of  tfca  lawa." 
Whlla  tha  Fifth  iaaaaajaat,  which  hlaia  tha  faaaral  gavaraawat,  coatalaa  ao 
aapraaa  aqual  protaetloa  elauaa,  tha  Sapraaa  Court  haa  hald  that  Ita  pro- 
acrlptloo  a<aiaae  Jaoylag  aay  paraoa  "Ufa,  llaarty  or  property,  without 
eua  procaaa  of  Uwm  lacerporatea  aa  equal  protactloa  prlaclpla  that*  la 
aoat  caaaa,  require*  tha  aattaaal  gowaraaeat  to  oteerfa^he  aaaa  atrlcturaa 
on  elaaalflcetloo  and  tflaerlialaatloa  that  tha  atataa  mat  follow*  I«g« 
Valaeergor  w.  glaaaafaM,  420  0.3.  636,  63f  n.2  Uf73>,  luchlay  w«  Volao. 


yjlflag  lataj: 
lea  la  I— *M 
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Mm  tha  UflaUtara  hmm  U     It  Mbi  aUaalflaatlaaa.  aat 

all  alaaalflcatlaaa  a*a  arafclalta4  hy  tha  CMUlmm.  A  UgiiUlm 

r 

4m  am  cmUaraala  41aa*aClaa  ia  WMptiUg  tha  41f faraacaa 

iMCVtM  a*4  MMf  HfNM  M4  altaatlm.    Tha  tofffMt  Cltft  haa 

asaraaaly  aaalalaaS  that »  "lUtvCM  umii  aa*y  tlmlfltatlm  which 
4*  aat  4a*y  acta*  yratactlaai  It  la  Mir  'tavt4iaaa  41aaria*Mtiaaf 
ahlth  affaa*  tha  Cmtltatlaa."  Nrama  g.  to—.  372  U.S.  72ft.  732 
UMJ). 

Uc*fslciM  «f  tha  fact  that  ajaal  mcMCiw  4m  aat  4aay  tha 
risat  at  cUwifUatlaa;  amtar,  laa4a  ta  tha  am  4iff icalt  ajaaatlaa 
af  haa  It  la  that  a  tWrt  a»y  aatanlaa  ahathar  a  '  aillluciM  la  ata- 
aat  at  taaaaaar.  La.  attthar  a  ajaaaifiaatlaa  amtltutaa  la*141m 
41aarlalaatlad.   MUM  Chla  aatataiaadaa  la  tha  ataaaaatlaa  af  cmtl- 
tatlaaallty  vtiaft  a  mrt  acaarta  ta  laglalatlta  aa4  aaalalattatlaa 
actlaa,  —fMUllf  caa  4afaram  a  mrt  am  ta  caa  latlalatlva  hrmh. 
Xa  canai  af  acaaiaraa  af  carta*,  caa  Saarm  Caatc  aaaataf  *a*y  aarly 
caa  "ratlaaal  aula"  taat,  aaaar  which  aa  liaj  aa  a  elaaalfleaciaa  haa 
ratlaaal  aaala  vhatmr,  aa  laag  aa  It  ta  aat  wholly  arbitrary,  tha 
court  will  fta4  aa  Solatia*  af  aajnU  arataatlaa. 

Thara  ara  actually  caa  41  f  raat  faraalatloaa  af  tha  ratlooal  aaala 
taat.  tea  la  4arlva4  fraa  Uaaalat  a»  natural  Caiaaalc  Caa  Co,,  220  U.S. 
41  (19U),  aa4  thla  oaa  la  aa  aatraaaly  4afacaatlal  that  har41y  aaythlag 
woal4  fall  ta  aorrlta  a  chaUaaja.  Tha  aacottf  faraaUtlaa  cam  aa  traca4 
to  loyatai  gaana  Co.  a,  Ilralala.  233  U.S.  412*fts2<»,  which,  Chough 
aafaraatlal,  4oat  lam  ta  tha  caarta  am  cola  la  actually  acrutlaltlaa 
elaaatflcattooa.   0*ar  tha  yaara,  ana  or  tha  athar  taat  haa  baaa  utlllaa4 
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by  too  Soprou  Court,   loo  orouot  Court,  Hwwi,  !■  clouly  u4 
lictMlulvilr  4UU«4  tfltk  rMH»  to  vfclcb  to  iff  If*   C«H"  SSJWi 
tollroo4  taiigggj  two  ««  frta,  44$  U.S.  III  UMX»,  vtek 

aauttf  2:  aiga» 450     Ml  <lMl>»  ***  •••  cut  st  aaaitfl 

tfllto),  301-301  (JMtlCO  fttfOll). 

to  ny  n«t)  too  utloool.  bull  tut  gooorolly  itutu  cut  •■ 

lOOg  ■■  •  clUtlf ICOtlU  111  MtlUMllV  r«l0C04  tO  ION  lOgltlMtO 

or  ooroliilblo  SOVurooootul  lotorut,  tut  tM  cluolflutUu 
vill  loroloo  ■■  oqul  orotoetlu  tMllugu.    wiog  thlo  toot,  tho  Court 
h*o  iutiloo4  «  eluilf Icotloo  okiofc  koi  on  ouoru  laooct  oo  voou. 
Soo  Cooooort  o.  Cluiy.  395  U.S.  404  (1*41)  <ooo  oo  wmi  ••  tortooo>*t» 
osciot  fir  too  vim  or  uoghton  of  ulo  ooworo);  Mf*  o.  flotlu,  348 
'  0,8.  17  (1911)  (lov  roulroo  Jury  oorvlco  of  mo  but  govo  oooao  Oftloo 
to  urvo  or  lit).   Vhn  lo  Mo4  o.  ItU.  404  U.I.  71  (1171),  tho  Court 
for  thi  flnt  tloo  hoU  Uoolld  ■  ui  eloulf tcotloo  It  ouroortU  to 
rely  oo  tho  rotloool  bull  toot,  out  ooo?  ion  lo  thli  oploloo  loootHiot 
litb  Uk«rintlil. 

Although    t  took  tho  Suprou  Court  quito  o  nuusbor  of  ytore  to  attto 
tho  tut  explicitly ,  tho  Court  hot  uulooU  ■  itrlet  itonurO  of  rtvltu 
whin  recti  I  cliulflcottou  iro  lo  Ittuo.   Lulu  o.  VlnUli.  381  U.S. 
I.  II  (1947).    Thui.  vhon  govoruoont  clit  nit  In  oo  tho  bull  of  o  "luoooet" 
stinuro  (or  uhu  It  cloulflot  with  ngort  to  o  "fwiuoutol*  lotorott). 
It  out  juitlfy  thou  cltulflcotlou  by  thowlog  ■  eoapolllog  lotirott 
oocotoltitlng  the  ictlon  iad  thot  tho  uitloctlou  tro  ucuury  to  rooeh 
the  pur  pott  ■ought  to  bo  furthoroo'.    Soo  gig  Autulo  loduoount  School 
DUtrlce  o.  todrlg^oi.  All  U.S.  I  (1973).   lovovor,  uon  vho*  i  rtclil 
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tlMslftoscto*  is  mi,  iter*  My  to  tto  fsjtUlto  ttosisj  u  mmu 
It.   Vff  ».  8SttUm»t  3*0  0,1.  333  UNt)  (KMimtiM  sf  itMltltos 
ssi  tim  to  s  JsU  slfte  jMClfy  rwlii  mnni  lii  If  iMu,  t*  to 
ssssMtryX* 

tto  Curt  to*  sIm  sisttsi  m  *iauiMUiu*  stssisri  ftr 

uresis  stoMiftosttoss,  ms  Un  isfsracUl  ism  cm  mcImaI  tost* 
use  m^miIim  ttrlst  (iMomUm  fatal)  cto*  cm  'mmii  dm  - 
fsMMMUl  IstsrMC*  cm.  Ttors  MtosUy  m?  to  s  mbm  s*  iMsrssiucs 

CMlS.    IMS  MfMIS  C*  to  CM  SltoSftlM  J*4gtof  (M  CM  StislSM  MSlto(S 

sit*  clMslftosilSM  m  cto  tools  W  ms,  ^Imsm,  Mi  lUstlctoMy. 
to  cto  Mfaf  MIOI,  MS  slsMlfutctoM  SMC.  to  tfto  cs  sics- 

SCSSi  SMSCICSCISMI  SMllSBM,  flNn«  [SfSftMt  SBSBTSMStSl  SSjMUMS 

Mi  msi  to  MtoiMttolly  rsUcto  cs  mbAsmmsc  sf  cmm  ssJmcims." 

Sua  »•  ttm*         in.  iti  (im)i  MtMjMjMj  wamkn  ftr 

Btttt  T*  Ifftt  102  t.  Cl.  3331.  3337  (Ml),  fssr  JmcIms,  to  frMtloro 
»*  tistoffiMs.  *U  0.1.  177  (1973)t  Mrs  srsssrsi  to  toli  sm  s  smmsc 
eUsslfUsiloss  Hum  Jmcicss  dssllssi  —  cto  toils  ctoc  mcs  s  tolilii 
«m  prsMCsrs  m  lost  •»  cto  Itssl  ElfHu  amsmssc  ms  sotols*.  ssi  Is 
My  svMt,  ttoy  ttosgsc  Cto  slMslfUsCtos  sc  Isms  falls*  Cto  rsciMsl 
toils  cmc.   to  otolith  JmcIm  Mtstf  cs  strlto  mm  tto  cUsslflcstloo 
wittost  sssllclcly  status  *  tMta  Mi  cto  stoth  JmcIcs  iUMSCsi.  Is 
tor  oslslM  for  Cto  Court  to  HIssImImI  DoissrsUr  tor  tt—  ».  Sow 
•jttrf,  333ft,  s.  t,   JmcIcs  0*CMMr  ssMsrsi  cs  lssvs  oms  cto  possibility 
ttot  sss  My  ysc  to  isctorsi  s  MisMct  etosslflcstlM. 

Tto  tatsrssitots  scssisri  Is  sssllcstls  ssi  Is  cto  mm  whsttor  vosti 
or  ms  srs  ilssisMtsssi  sy  cto  eluslflcsciM.  Oct  ».  Orr,  440  0.3.  m. 
279  (1979)1  HIsslsslMl  Psltsrslcr  for  tow  «•  tofts,  supra,  333ft,  sltHoofh 
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jMtlc.  Maniac  oa«  CM*  Jaattta  lariat  Hw  at§a.«  *aat 

«ia  atMrfoaataaaa  ooly  tho  ratloaal  Uaia  «*»t  la  a»raf*lata.  £Ml*_»- 

•a,.,  jam.         &itm±  430      m-  M*  a,,,)' 

mmoot.  tho  .uXart  — o  t.  aoalaata  a.taa.1.1*  "oaal»*"  eU..ifloa- 
mm.  |...  tu-ificati—  wi,  •  M  «-»•—« 

MM.  tat  ft  MMtUlMllM.  la  1«  "•«•   A*  "*•«.  »■ 

M.ia  uat  aaa  aWllaa  ta  aaatala  tata  aaatwaat..  4aa.lta  IN  tffkr 

•Ua  charMCr  af  th.  aaavaaaatary  r.tUaaU.  a#«a4aa  ay  tha  t*»ara- 

mm.  an  «■  iteta  »*»     151  <im)l  ittteaiM  »•  whm. 

0.t.  ♦••  <W75).  uu>  caaaa  hat.  HfiM  A*  iat.na.Uta  Uat.  flaalai 
that  If  1.  fact  a  atatata  la  -a.lio.r.t.lr  aaaata4  ta  aaaaaaaata  (at 
MttlaaU.  o«~ie  .i-UUtU.  aaff.e.  »  — it-*—-  1*0,tt" 
^.MMaUl  ..X<1"      1"     «"•*"•  11  11  U  -k,t*"UllT 
'  t.  aahtaoaaaat  •»  "«  *\\fm  ».  «c*U'.  *»  ••»•  »*• 

Mi.  3M  (!»»»).   «a.  °rr  o.  Ott.  l««M'  SlH'  P**!1''* 

atMl  Ua.  C...  **•  0.«.   141.  1J0-IS1  <1M0)J  gaiHfllfl 
waaaa  »•  lajaa.  ttt££.  JMI-J3*. 

Om  furth.r  aata*  a~-o  t.  to  —  e~.r.iag  th.  taftaM  Court'. 
.t.a«.rd  .f  rorto.  a^r.l.  «"  c«llW  uaaar  th.  a«aal  ar.t.etio. 
.mm.  of  th.  rourtooat.  t.  That  la.  th.  part,  eo.ta.aia.  that  th. 

..MtMoot  oiacrlalaata.  ha.  th.  h-r«.  of  P^ia,  «<-«  «*•'•  —  • 

i.toat  far  th.  oi.orUU.tlo..  Th.  iataat  ro,uir.aaat  of  .,-1  protoe.io. 
Utlf  tU.  1.  ..Plichl.  I-  m«  eU..ifi«.ti.o  c..M.   ta  .««"'  •  »" 

rfUch  U  aautral  «  It.  f.c.  -  -alch  ..rv.a  —  -"-»-  «■  -  ■"«- 

Mat  to  1.  «t  Uoali.  ai-PlP  "       •««  '  "°" 

port!.,  of  o«  ...  thao  of  th.  otaar •   Oi.ori.la.tor,  purpo...  -tioa. 
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m  MC  ta  atom.   It  MC  m  NttkltiM  cm*  cm  MelaloaMfcar 

m1mc«4  af  m(fli«4  •  aorttcaUr  cootm  af  mUn,  ac  lmi  u  pare 
mbmm  of,  mc  Mralf  U  •pit*  af ,  lu  aaWarM  af facta  oa  as 
laMClfUtla  ft****   Ami,  •  vataraa*'  pcafaMMa  Uv  «%ltH  mm*  ita4 
Urajaljr  Wt  mc  awlMlMly  mm  a*4  v%la*  m4  •  Nvin  taajait  ooatly 
■■c  m  t  tiUUy  «a  ««m  «aa  to  14  Mt  iralU  «a4ar  cm  ataal  araca«* 

ti«  lUan.  mifrrmnni  rmm ii  mm  a  nan  «•» 

(If7t).    Xa  fmty*  «■»  M*UiaI««  aoxcy  414  mc  afcav  thai  cm  irarr 
■m  iMMMi  ta  4iMrl*iMta  aulMt  mm. 

I»  wmMIm  ».  mUtt  417  0.1.  414  (lt74)v  cm  Cavrt  ra>aca4  a 
elate  CMC  a  CclifanU  1mm  Imvcmm  b1mv  afttei  mlaiaj  41m»111c; 
raamltlM  fraa  mm!  aragMMy,  mm  MaaMltmtaaaU  Immm  1c  nalata4 
cm  m%mml  atacacciM  a  1mm  af  cm  taacitacUa.   Tm  Cavrt  MMMMi 
'  tk**  th*  MilMlM  af  acafMMr  mm  a  MmUaltla  mm  far  aauaolaj  cm 
laglctaaca  auca  mtmm  af  Mlacalala§  a  lavcaac,  omUtm  aa*parca4 
Uaaraaca  alaa.   Tm  Cmvc  turn*  CMC  cm  Collfarala  aUa'a  mImIm 
414  mc  m  ta  ms  4lMfflatMClM  atam  a  atoaiaj  chat  1c  m  a  aiatait 
fat  lavi4lM  41mM«1mc1m* 

MSiii  vm  4ael4a4  M  mil  ataCMClM  |caaa4a.  A  raailaa  of  Alalia 
Ia41caca4  chat  cm  Cmn  racofmlao4  CMC  aratMMT  m  caUca4  c«  ~*i 
MMvar»  ic  raf«M4  ca  m  m  far  m  ca  ml*  cmc  chla  dMalfleatlM 
e«MClc«ca4  t«M«r  4la*rlaiMClM  af  cm  1—4  at  riMtleto  vartaty.  Tha 
Miotic?  MCaal  u  fMCMCa  ttoc, 


...Tm  Callfarwla  laaaraaca  aragtM  4oaa  mc 
tMl«4a  i    mb  twm  MMf  1c  allalMllcy  mcmm 
af  aaaiar  mc  Mealy  rraraa  <mm  ahMlcareaSlClaa  — 
arataaacy  —  fwa  cm  llaC  of  eooMMaaU  4UatlllClaa. 
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Walla  It  it  tfaa  that  aaly  voaaa  «•  Wiim 
ar*t»*tt,  it  4aat  aa*  fallow  (Ml  wiry  latUU- 
tit*  tUaolfltatloa  inutilH  araftaaay  u  * 
aat-aaao*  lUMlf  ltatlaa  lite  ttoaa  eoNl4irt4 
la  1004,  wn,  aa4  FffHUrf»  fttra*  Nml 
»r*«a*aiyi77a  aajMtUaly  iaa^ifUkW  aayalcal 
aaatltla*  villi  —Mm  aharaattrittUa... 

Taa  lata  af  Uaatlty  aataaaa  taa  •mlwrni 
4iaaaallty  aa4  jaaaar  m  Mtk  aaaar  talo  laaaraaca 
ff%tm  taaaaaa  altar  mm  tm  mmt  taxaory 
aaalyaU.   Tat  mtrnxm  4X^jm  Itltiltil  TTHrE-" 

  fa  tl*~Hm*Jr2a  i«  m*X**i*miy 

faaala,  tm  ncoH  laalaaoa  mwmn  H  mm 
urn,  TIM  flaaal  Mi  MttlrUl  aaaaflto  af  tW 
Hi|m  iIm  m*tm  f  mmmrn  af  Well  •mm. 

<J|v».  20  at  4M-497.)  (•aptaaia  aaaaUa*.) 

la  taa  t  tit  af  taa  oalalaa  itaalf,  taa  Curt  aaaaaalta*  that, 

"Thara  it  m  fit*  frit  valea  mi  ara  arotatta4  aa4  aaaaa  ara  Mt.  Uaa- 

vIn  chert  ia  m  ritk  fraa  atilca  «mn  ara  aratactM  »at  aaa  art  aot.- 

J£.   at  *H-4*7. 

U  ONWMr,  197ft.  taa  Coart  aaclao*  Oaaaral  11— trie  Ca»  v«  CllWrt. 
42f  OA*  129.    U  Ciiaatt.  tba  Caart  affattlraly  twrml^  tat  —aal—ta 
coaclaaloa  of  tu  cwti  tf  aaaaala  ay  half la*  that  tm  •atlaaiaa  of  arag- 
oaacy  r«Ut«4  altaaility  fro*  m  ocaarvlaa  taaartaaaalva*  arlvataly  faata** 
aaalayaa  alaaaility  aaaafitt  alaa  414  mt  caaatltata  aaa  41acrlalaatloa 
ar»alalta4  ay  Tula  Vll  af  taa  lHa  Civil  Utata  Act.   Tfca  aajtrlty  ia 
Cllttrt  rallaa  haavlly  aaoa  taa  Caart 'a  trior  aaciaioa  ia  Alalia.  aaara« 
la  ao  4olt|»  it  rafutt4  to  txtaa4  taa  JoiioUl  tbaory  valcb  aaaaafaa  taa 
Utility  af  aaaloyvaat  practical  aaaar  Tit  la  Til  ia  tama  af  taalr 
"coaaaquaacaa*  or  "if fact to  taa  aragaaacy  aaelvaioa  at  iaaaa  la  Cllatrt* 

Cllatrt  lavolvai  a  coaaaay  f  laaaca*  aragraa  aharaay  Oaaaral  llactrlc 
provMaa  wifely  aoa-accapatloaal  tlctaaii  «a4  accUaat  ataaf  it  aayatata  to 
all  of  ita  taployaaa  ia  an  asauat  aqual  to  60  aarcaat  of  aa  taaloyaa'a 
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otrolght  tim  m+lj  oooo  «0  to  •  rnnimm  tewf It  of  tlSO  por  «Nk  for 
ooch  WMk  tho  ooploroo  U  obooot  froo  «m  umIU  to  wort  oo  hcmk 
of  007  dUoHUty  roooltlng  fro*  noootcopotloool  uclooot  or  olchoooo 
for  o  porloc  09  to  000  ioojtttog  U  oooko  for  nor  000  oootlooooo 
portal  of  UaotUltj  or  ouotoooloo  porloc  of  Jlooblllty  000  to  tHo  0000 
or  rolotoc  coooo.   Too  pUo  coooro  oil  oionbllitloo  of  o*lo  ooolorooo, 
locMlog  thooo  eooooo  Or  tolootory  oo41ul  prococoroo,  oolf-loillcud 
Ujttrtoo,  Ujorloo  oootoloo*  U  oporto  nd  flghto,  oUoholloo  oM  <r«g 
ooolotloo.  Too  mlf  JioobUltioo  oot  ooooro*  07  too  ploa  oro  thooo 
orlolag  fro*  orogoooor,  alocorrUgo  or  chlloolrth.   Caoloood  froa 
covorogo  oloo  oro  ooo-pttigooosr  roUroi  ooclcol  cooJltloao  or  occUooto 
occorrlog  ohllo  00  oaolopoo  lo  00  pcogooacr  Urn. 

Jootioo  lohogoiot  oroto  too  goprono  Coon1,  opinion  for  too  gilbert 
'  oojorltv  U  ofclcb  00  000  JolooO  by  tho  Caiof  Jootlco  not  Jootlooo  Itooort. 
Whito,  Powell ,  ton  lloctaooo.   Jootlcoo  Stooort  «o4  llirfcnon  oloo  flirt 
ooooroto  concurring  oplolooo,   JootUo  Horohoil  Joined  juctlcc  Srooooo  L 
dloooot  ood  Juetlce  itooooo  dlooentcd  ooperttely. 

In  rererolng  tho  fronrth  Circuit,  too  Soorooo  Court  oejorlty  dloegroed 
with  tho  eppeelo  court1!  boolc  cootootloo  thot  tho  e«_u*l  protoetlon 
uolyole  of  tho  pregnancy  nacluelen  In  Uollo  could  bo  dlarcgerded  In 
conoloorloi  tho  oooo  looue  in  Gilbert  under  Tltlo  VII,    Alehouth  lopllodly 
ocknooludglog  thot  too  eeetutery  end  cone tl tut local  aeendarde  any  differ, 
Juotteo  Mhoqulot  felt  that  tho  com  loo  alaborating  tho  eoootltiitloool 
coocopt  of  dlocrioiciotloa  io  o  "uoeful  etertlog  point**  In  oocortololng 
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CMCrM.ii«Mi  mm  with  fMn*t  «•  tm  «Mi«i«M  ntta  m  cmm*. 

MftMBMBly  llW  -.UattBlMtlM"  la  Mt  aafloaa  U  H*U  TO.    *M  O.t. 
1J5,  133  (U7*>.   tM  Mjatlty  wata. 

Va  thlM.  ItiNtM,  that  oaf  ^t.l-  i- StljiiU  »; 
•lollo,  MB,  omUb.  oita  •  »tf BlallBI  4iMUllty 
aSTu  MlM  ttlnMt  la  oat.i»Ulaa  aMtMt  af  aat  th. 
HIM— y — '-" —  aU  'lMrUUMta  M  tha  hula  of  hi. 

1b«  Cutt  la  OllaaW  latafpraM*  alalia  aa  aataallaala*  a  Wfy 
faaaaaaatal  ptlMlpls  —  l.a.  ktat  cm  aaolaalaa  af  priffiary  falataa  ala- 
aalllty  traa  tha  laalalatlaa  aatuaw  Ma  Mt  ta  aa  aaaataa  la  My  aaaM 
*Uh  an  alactlalMtlM  tun*   NtatlH  ta  laaaaata  la  AJliii  U"lMtl"* 
a  "lack  af  MMtlty  hatMaa  tha  a»laaoa  alM.lllty  Mi  (aacat  aa  aaeh.* 
tha  aajat It,  la  oilaaft  faaa  Alalia  M  Maalag  that  'taa  bmImIm  af  ptar 
aaacy  frM  caaarafa  aaaat  Callfarala'a  alMallityhoMflta  »laa  Me  aat  la 
,  Ita.lf  alacrtalMtlM  aaaM  oa  m.'  !£•  -t  133.  Ma  Ua.far  M  It  Mia 
«Mt  a.  -M1M1M  -f  an|M-*y  ftM  a  alMhlilt,  MMltta  pla.  atMlatag 
HMtal  earacau  la  aat  eaaMf-MMe  aUeilalaatUa  at  all.  tha  Alalia 
tatloaala  -aa  epplUahlo  la  tM  Tltla  111  eoat.it  aa  Mil.  yulthafMla, 
thata  m«,  eeeofelaa.  ta  tha  Mjatlty,  aa  StMtat  ahowlu  la  Ollhatt  that 
tha  pteaMecy  eaelualM  aaa  a  'mi a  pfetaat*  of  *aahtatfu«a  ta  aeeoaplleh 
a  fortlaeea  eleeftalMtlM.*    If.  at  111.    Although  eeaflaaa  to  man, 
pfeeaaacy  aaa  alyalf leantly  elf fefeat  ftM  othat  alauaaa  of  aleehllltloe 
covatai  hy  tha  pleat  loeeee,  It  aaa  net  a  "al.aaaa"  at  all  BUM  It  aaa 
efcao-ctaaa  a  "aeluntatlly  uoaefteMo  ana  aeelree  eooaltloa.*  M. 

aaatt  f to*  tha  laaua  af  pregnancy  oat  aa,  at  tha  tlM  Cllbait  Ma 
eocleee.  It  Ma  thought  that  It  My  haaa  htoadat  taalf leatlooa,  yafhaya 
altullo*  tha  Court'e  onalllln«MBB  ce  apply  alth  equal  fotca  tha  Or 


ta 
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tut  if  tuUvta  JiMrtelMtlM,  iradlcattd  m  cm  agfasia  at  ttw 

aaaasgg cMc  —yin^m  pmcum  ****  m  mknm  ttUOTiciaai  t# 

mmi«  if  Mitrtil  MMalXy  dUarUUacary  tMdacc  Crtaaa  T.  ggkg 
Egtti        ***  (ltU).   Imm,  oitir  tha  Coajft  aaclaad 

IftiMrt  T*  U»Hltg»  433  0.1.  321  <it77)f  imiltetiag  lUtMirj  Might 
aad  wight  ra*«lraMMi  far  priaM  inNi,  it  p«c  co  VMC  .M»  toajac- 

IMM  Ui  ftUffU M  CMC  CM  gfUM  CMC  Ml  M  IMC  iclll  vufclo 
to  CM  CMCItt  If  fOOMY-OMOO  OUttUiMCMB. 

to  ££lU£>  tM  cMuy  taa  praaclta4  <mrc  racial  •UMruiaatlM 

•MM  M  IMCltNt  of  TIIM  ?Hf  Mt  IMralOMO  CM  MlUy    ftlt  SM 
W.  MMCIM.    X.  |»  pXOM,  CM  IMUT  WMM  .  MO  paUty  Of 

'•Miff  log  coooXiclM  af  high  aaMol  ao*  aacl.ftctary  parftMM,  m 

•  llMIll  MtOlllgOMI  CMC  01  a  COOOltlM  M  OImOOMC  M  higMr  MylM 

Jom,    U  icrlhlog  imm  call  polXoy,  eta  Chlif  ^MdM  mcm  chat  vhitu 

fMOO  MUM  CMO  tlMM  m4  MCfflMCM  Cbil  "cotM^NKl"  CO  CM  «llf  Iffloff 

odueotUo  Ifi  lagrigatad  ichMli"  rieihM  »y  alacrity  groin.   Too  Goucc 

MM  on  CO  MflM  MroillloXo  CTMl  Of  MoXOfMOC  «rtClUl  U  tllll  of 
CMlff  Iff  MCI  M  MMMCM  CUllll  UMM  CM  Ml,  Holding  chit  r«ulriMfltt 

which  an  facially  aaatraX  Mt  ooorato  la  «  direr  Ulna  cory  faihloa  in 
torrao  mXmi  jMdflM  i7  mi  1m i •  .miiiIc*.   Tlcli  WX  mi  dulgnid  co 
"teMwi  °«  miIomim  opportunltlu  .nd  rMovi  Urrliri  chic  Mm 

opera c«d  in  cM  pa"  co  favor  m  ldiotlfubl*  group  of ...MpXoyan  ovar 
othor  Mployaai.   Boom  tha  Act,  prcctleii.  prociduru,  or  cuca  nautraX 
oo  chair  faei,  and  Mucral  lo  cam  of  lot ant,  cannot  M  Mtacalnid  If 
thay  opanca  co  'froaaa*  tha  icacua  quo  of  prior  dli criminatory  MployMnC 
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practlcM."    U.  mt  429*30.  TM  dip  1m*  coo  teettog  rewlrtMctc  In  £fiU« 
irora  tntitm  teciuH  tbiy  mm  Mt  ihra  t.  m  Job  riUted  iM  too  CM  ■KMC 
of  porpoKMtlog  KM  cmmm'b  firkt  dlocrloiMtlM- 

TM  criClMl  MMCC  mt  atUi  ita  "MMM*  rcJOttlM  of  dlttrUlM- 

Cory  lotMt  m  ■  proMcalolto  tc  Mltof  MOCr  KM  Act.   "CMftMa  directed 

KM  tBMCt  Of  KM  ACK  tC  CM  dUHMMll  Of  MfloyMOt  dUer  lOlMtlM, 

Mt  tlMly  CM  MClMClM.'    Ii-  ot  432.  TM  eellcy  to  SliMI  ^  MC 
■kmc,  rog-rdU**  of  CM  mUm  l«oi«4  1Kb  cooptlM,  WuN  iC  hoc  ■ 
dleproMrtUMKo  Uftmm  topoct  m  oiMrUy  mloytn  Md  COttld  MC  M 

JliOKlflM  OO  glOMCO  Of  MlMll  MMMltV.     TmO,  Cf^jf  OCMM«d  ■  COft- 

capt  of  UroodOMl  dlcceielMtlM  Mud  ■»  cm  cdvaraa  ef facta  kmc  ehol- 

UlgCC  priCC  ICM  MM  M  KM  OMloyMBC  OMOrCMlClM  Of  CMM  prOtBCtM 

by  KM  AcC. 

Ac  loportant  ooUC  to  draw  fcoo  Che  foragolag  dlccuoaloo  to  kmk  KM 
KiBurti  ohich  km  C.S.  tuproM  Court  cmIIcc  la  clCMtlMc  umm  tht 
equal  proKocKlM  eleuM  of  KM  fourtiMKh  Amcmmk  la  vloleKcd  arc  not 
nacaaaaf lly  the  eewc  bb  m  oMlyolo  CM  Court  Mold  mk  forth  *M«  it  1c 
felling  with  the  vloUtloo  of  ■  BtBtutory  prohibition.   Thlc  Ic  em  with 
rccpocK  ko  both  nei  and  mi  cUoMflcctloM.   Io  the  coocKlKutloMl  coo- 
Kaet,  Khc  CourK  will  go  through  tM  cppilcoKlon  of  ■  particular  otandard  of 
ravlav  —  tradltloMl  rcKloMl  baala;  loKamdlataf  or  active,  ctrlcK 
Mutiny  -  dapindlng  udm  kM  facte  of  the  com,  the  clM.lflcctlon  invoWtd. 
tad  the  mkum  of  the  dlocrielMtlon.   It  1-  a  highly  •ophlitlcctid  ipproach 
ko  MCMMlnlng  uMKhcr  or  not  ■  por.oo  boo  omo  daolad  equal  protection  of 
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th.  Urn.   Vh..  th.  C«.rt  1.  f.M<  „llB  .  ^  tUf  UvalM|  §  iHe|(|c 
.t.t.t..  It.  r.*..  of  th.  («ti  1§         u  ieeof4Mei  -m  ^  ( 
th.  itttuti  vhlch  ha.  alUiadly  km  viol. tod. 

•HilfleMt  l*f*I  <»M,m,„  op*.  rt.lb.f  .  .UUtlfC. 

cm.  .1  ..tU.  4.rt^.  fr-  th.  MMM,  ,r#Mrl,tfw  ||llM|  -|itetal. 
ootlo.  o    ch.  e—tltutUHl  NMt«  .f  >r,^etu..  ^.rt,., 

to  th.  kM  CMff.  u  indium  „  ,  uf 

Ot7o>,  —  th.  .UU.UI  He...  .  lttwtory  ,ul-ll0.  (|M  MM 
prectle.  ho.  .  .lor^rtlow..  .ffMt        .  ,rot^,- 

•tort*.  ■UcrtaiMt.,,  p.rm*  m..  sl  k.  „..„.    ,„  B1-pUt 
-H«  MtloiMat  ttMltallMto.  Tltl.  »1I  .(  MM  CUti  light. 

*«  .*  »**.  0.  ~d«d  la  1172.  1.  Ik.  .U...lto.,         lta  Tllll  TM 
pl.l.tlff  ..t.Ul.ho.  .  i£laa  IfisU        of  dLertalutl..  „*„ 

«hi.  — iyu.  lfc«  lh«  >yrtlll        lo  lht 

~plo,.r  ,.  ,rwrl  lhtt  lb.  .u^^u,  WBl0^<.l  >f-elle-  u  M 
th.  «flor—t  U  ,«..tlo«.    tfhll.  th.  t..t  ..d.r  tltl.  fll  1.  0B.  of 
«•»•«.  th.  t..t  m4.»  th.  H«l  protection  cl.M.  of  th.  fourtoeoth 
AMtewt  1.  0M  of  to,m.    0-Bf  .  eon.tllutloool  .nUp.l.,  dl.ptopor- 
tlon.t.  I*MCI  1.  not  .no*.,  to  Mk.  out  .  eU.  of  l«,ldlo..  dllerU1„ 
o.tloo.    Uh.o  .  ototMUf.  ch.11.0,.  fllt.  „„„  eowtltotloMl  if0Und.. 
»•  or  ...  «,.,  .ho.  thot  th.  dl.erl.ln.tloo        purpo^l,  h~»or,  .,ld«.. 
ol  dl.prooortlonet.  tw.ec  1.  r.l.vont  to  th.  quo.tloo  of  Intent. 

A.  todle.t.d  oboro,  th.  Supt...  Court  d.cld.d  Ce.r.1  tl.etrl,  r„.  . 
CilbSJti.  SiEEii  i"  D«.rt.r.  U76.   Th.  Court  h.ld  th.t  th.  oecluolon  of 
pr.po.nc,  r.l.t.d  dlMblllt,  f,o.  .«  oth.rvle.  eo.proh.ooWo,  pri„t.ly 
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foasec,  oeeloyee  «ie«illtf  heieflto  pit*  eld  Mt  teeotltuto  oe* 
eiecrlslaatlee  orcfclblte*  by  Title  m  of  the  1H4  Civil  Uibto  Act. 
Tho  eejerlty  le  g|MgsS  rellee  heavily  ee  the  Owl1  •  prior  ceeUloa 
u  AloUo.  owe,    la      cole*,  it  eefcere*  to  b«  «raec  the 
ceeetltatleeel  ae4  otatytery  ■teaeerdo  af  rwlw  i»  eaaear-heeed  gams. 
Aitheafb  iatlUUy  etiaevlediiiif  tUt  the  iMtitiiy  tea  eosatltetioecl 
atoedcrce  My  4Uter,  the  Ceart  felt  that  the  cms  Uv  olaberotlas  **a 
ceeotltetleeal  CMUfC  of  eiecrtslootlo*  it  e  "eeefel  otortlei  Ml**- 

in  ceeertolsla§  Ceeyeeeloeal  letoet  with  rcoeect  ta  the  eaelogoaa 
Title  VII  CNCiyt,  M*it»Urly  tleee  "4iecfimiaetlea-  it  eet  dofleec 

la  Title  Ul.    42t  0.1.  1«,  133  UWt). 

Tbeeo  oablfeUlco,  hiwvtr,  verc  reaevee  »hee  Cm%r—  aaectee  tho 

Praieaaey  Olecrloieatloa  Act  of  1171  wtileti  offeetUoly  overrule*  the 
,  Cllborj  heldloa.    r»k.  L«  lo.  f3  lut.  207t,  42  O.I.C.  2Q00e<h>. 

It  is  beolcelly  aa  MNteiit  to  Title  fll  of  the  1M4  Civil  Ughf  Act 

«441M  ,  now  •obeCCtloa  <*),  Vhleh  «ffU4l  the  dofUltlOO  Of  MS 

dlvcrUloatloa  lo  the  Act  to  leeludo  *yr  childbirth  or  roUtod 

aedlctl  eoedltloes." 

It  wo*ld  bo  occurete  to  eey  thct  the  lt7l  ee»adeent  to  Title  VII 
goee  boyood  Gilbert  btccuee  it  lo  oot  lialtod  eolely  to  tho  preaaaocy 
disability  Insurance  »Ua  eltuctloo.    Utter,  it  hoo  o  brooder  effect. 


8/   The  only  esceotlee  to  the  reoulroMUt  of  ecuel  treatetnt  for  erog- 
neot  vorhere  lo  the  trovleloo  ellovina  eeeloyere  e  choice  le  paying  for 
heelth  leeureece  beoef lte  for  ebortloe  la  eoet  eltuetlooo.   The  provision 
estlldtly  etetee  that  _olor.ro  ere  oot  rooulroc  to  eey  for  heelth  iooereece 
bsaef Ita  for  ebortloe.  o»co»t  there  the  life  of  the  aether  would  be  ondaaeared 
If  the  fetua  tore  cerrieTto  tore  or  where  *eedlcol  complication,  hove 
orison  fro*  en  ebortloe. 
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It  prohibit.  4i.p«roto  ttMtatit  of  proiuot  mm.  (or  ill  MplorMet- 
r.UtM  r»fNH<   It  caka.  it  tUor  that  iu  41oerl.la.tlM  UBMr 
TltU  fit  iKoifmii  pmsmmp  m.  »N|iiieniUM  dlMbllltl... 

**  '«  ••  «•»  2HIU  '•«•«*•"  tut  i.  cNcimt,  tba  ooe.tlooi 
rate*  bp  th.  Crf.  ImUIh  U  CllW.t  porportle,  t.  Mr(.  lta 
eoMtlt.tl.Ml  lot  tot  too.lroMot  olth  th.  oUw.t.r?  .toouto  MM  pot 
to  toot      It.  1.77  rulM  1.  Dothor4  ..  gg^Mj  4,J         m>  fcf- 
th.  CW  WOoJlMtM  .tot.tM,  Mlg«  «4  MUM  (MMtMMt.         „UM  ,„.,,., 

•m  tbM,  eUrtflM  that  tM  Crtoo.  tMt  mo  1.  f.et  .tin  ttetU  1.  tM 

CMtMt  Of  (MMO-hOM.  01M»1^M,1M.     I.  PptMM.  tM  CWt  MlO  tMt 

MployMat  roMltMMto  for  Ml«ht  om  Mltfit  .loot lilMta  llloMllr 

•PlNt  MM*  OM.  Ot.tl.tlCO  .MW  .  .to,f«HnlM.tO  tepoct  M  MM.  OM 
«M.  Mplop.ro  faU  t.  MMMtfM.  tMt  tM  tMt.  hi,.  MM  rO.1  f.l.tlM 
'   t.  tb.  .MUtp  t.  hM<i.  lh.  j...    B.,Mrt  eUrtflM  tMt  MM  pUlotlff. 
•11.,.  000  .KetlMMtlM  1.  0l.UtlM  0(  TltU  Til.  tM,  CM  MM  Mt  tb.lt 

HISS  l!Sil        bp  ohMlM  «l.pfoportl~ote  Immi  .  So  Mtiw  cmCmIm 
mjt  mm  .rUaa  fro.  tM  QUbort  4ocl. loo  mm.  t.  km  beeo  4LP.1L4  bp 
ojthirl.  I.  both  hm  .m  ms  .UerUlMtlM  c...  eh.  -.ff.cto*  toot  u 
epplleeble  .m  cm  b.  mm  t.  Mb.  Mt  .  orlg.  fjel.  «...  lot  ot.tutory 
dUcrl.lo.tloa. 

Ourin,  thU  pool  1981-83  tor.,  th.  Court  for  th.  drat  tlM  lot.rpr.t.« 
proouocp  41ocrt.lo.tlM  prohibit lo.  of  th.  1978  AMooMnt.  to  Tltlo  VII. 
gtyjort  »m  IhlobollolM  4  Dry  Docb  Co.  ».  Kqo.1  EwluMont 
PPrortonltT  CgttMjM.  51  D.S.t.W.  4837  (jun.  20.  1983). 

Th.  .lp.lfle.ne.  „f  ,hl.  wiio,,  Bow.r,        u  ,„        tapllc.tlon  (||at  ^ 
'LprooortloMt.  tapoet  M.lp.1.  My  o.t  bo  r.looont  1.  thl.  pf.o«.nep  aUcrlMMtlon 
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cooc.it  boc.uo*  th.  Court  Udleoud  in  if  t        «pUiw  choc 

tho  Till*  HI  proocrlptloo  •ffliw  " 

who  «r«  diocrislmocod  ogoluc  io  oBfloviioot.   IMcif icolljr, 

tho  Suproao  Court  fe«ld  lo  »oworc  »o»o  thot  cosh*?  ■•"col 

covor  CM  yri|iuciM  of  oool«»oo«'  *•  •«*•«*  choc  choy 

covor  all  ochsr  d«poodtoca'  aodlcol  iipiuM.    Polluro  Co  provtdo 

cooporabla  covorogo  for  dtpo#do«te'  proguoocU*  oomociucoo  llUgol 

tox  dUertnUoCioo  ogoloot  uli  ooployoo*.  Juoclco  Itrnu  woto  tho 

oploftoo  fur  cho  Court  iM  •toc«4  thot      myloyor  vfco  ll«lt«  progooocy 

eovorogo  for  oaployooo'  wivoo  "otUwfully  glvoo  mrM  ««pioyooo 

•  boooflt  pockogo  for  choir  dopoodoota  choc  lo  looo  iaclooiwo  choa  tho 

dopoodoocy  eovorogo  provided  to  urriod  foaolo  ovployooa",    Thu«,  cho 

Court  eloorod  no  cho  coofuoico  ovor  vtiot  Cho  Progoftacy  DUcrtainotlon  Act 

of  If 71  oooat  with  roopocc  to  dopoadooco'  hoolth  eovorogo. 

In  cho  Wwort  Mowo  eooo,  o  uli  ooployoo  fllod  o  coaoloUc  viMt 

cho  cosoony  with  IMC.   Tho  cospooy  hod  o  $500  roisbusooaonc  lisle  for 

hoopltol  cooco  rolocod  co  cho  proguocv  at  oo  oaplojroo'o  «ifo,  uhllo 

ploclog  no  ouch  Units  oa  hooplcol  coro  for  ooplovooo*  huobondo.  Tho 

coopony  choo  fllod  •  pro*oapclvo  lououlc  for  oo  Incorprococlon  of  cho 

Uu,  ond  ic  uoo  ouccoooful  In  cho  fodorol  dlocrlcc  court  which  hold 

choc  cho  1978  Act  prococcodA ooly  prognooc  uorkoro  choaaolwoo.  Tho 

clrculi  courc  ot  tppoolo  rovorood  choc  ruling  oad  govo  cho  ococuco  o  ooro 

•xponolvo  incorprocoeion.   Tho  Suproto  Courc  booleolly  uphold  cho  oppooU 

court  docliioD.   w  -ting  for  Cho  oojorlcy,  Juocico  ftcovono  notodt 

...Nolo  or  trail  oo  fowlo  otployooo  oro  pro- 
tected ogoinet  dlocrUioocloo.   Thuo,  if  o  pri- 
voco  o«plofor  worn  co  provide  eooplece  hoolth 
Inouronco  eovorogo  for  tho  dependence  of  Ico 
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(omI.  MployoM,  m4  m  oomiooo  «c  .11  for  eta 

CM  <i>lHmi  Of  ltO  Ml*  OOVMfM.,  ft  «o«14 

n.i.t.  tiku  m... 

ly  mUo|  tl«*r  tbot  M  m»Xfr  c**lo  mc 
JlMrlmlMC.  «a  CM  IhU  of  m  omIovm'o 
pMgMMy,  Cmmi  4U  mc  .r«M  tM  oriilMl 
proftlllciM  •MUcc  UMrteMoclM  m  too  m.1. 
•I  oo  oaplopM'o  Ml. 

U  0M*t,  CoojrOM*  VOjMClM  «f  (W  IMllM 

cUlo  ttac  u  UriMi  ^  mMlig  .rL 
mm?  oomvom  Nr  UUrli.  oM 

lir^/Ti?**         «•  oicmco* 

Ml.  W-ftlUrt-  MM  OM  UMrfeUftt*  M  CM 

Wol.  #1  m«.   HcitlOMr'o  pU»  lo  cm  limr 

lMf«  0*  CM  pU.  ftt  iMM  M  OllWt. 

31  U.9.L.V.  4M7f  «c  pp.  040-4141. 

«Mt  KM  (ftHHM  €1MM.1M  MHI  tO  IMlMt.  CM  M*M0C 

•MM  Of  CM  U«  I.  tklO.    1.  Illll  of  prOftMM,  MMtMUOClM  CMlloOfM 
IfMgMC  MMf  CM  MMl  .T0CMC1M  OMMO  Of  CM  ^.fCOMC.  MMMMC,  CMM 

1.  oo  logollv  oroMfibM  iii  clocrulMcM*  omooc  m  Iocmc  m  olMrMl- 
MM.    Tta  AiiU£  €0Ci0iM  booMolly  ocmm  f  or  cMo  OTlMltU,  004  tt  l. 
•cill  voile  Uw.   With <Mopocc  co  omsmmv  41octtslMClM  0U«0tl0M  MM 
dummo    CO  0  OMCttCO  11M  CM  tro«MMy  OUcrUlMCiM  MC  of  W$9 
Conor..,  hM  otpitelclv  prorMM  thoc  chlo  lo  Ugollv  prMCflfcM  dloerlai- 
MClOB  in  cho  MtloyoMC  CMCMC.    HorooMr,  o  MOO  mm  out  uM.r  chlo 
hCt*        mu  m  —  4m.  ooc  r**ulr.  proof  of  Iocmc  to  dltcrLi- 

mco>   A  .bavins  of  cho  4Uprop.rtloMt.  offoeco  .f  cho  41.crlata.tloa  or 
"•proportions.  ..Hce  jiXi  aifclllM.   mm  mi*  olttlfMonclp,  hoMMr,  M 
cho  roMoc  SuproM  Court  4oelolon  lo  Mmort  Mm  which  oppmm  co  Mho  cho 
l«P«ct  .Mlrolo  IrroXovoot  lo  cho  oomo  cMc  Cho  Probacy  Ol.crlo initio* 
AwC  of  1978  opplloo  to  both  oolo  .ad  foMl  i  MplotMo. 
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Too  oroooood  M»«l  Mitt*  ^  ^,      rolotfodocod  U  CM  ftth 

Cuinii  u  i.J.  Ma.  1  ood  I.J.         10.  pmUfi  KMf 

Soot loo   1.   KuftUto  of  righto  *o4or 
to*  to*  ohoU  Mt  to 
dtaiod  or  oirfdgod  if 
too  QoltoJ  Itotoo  or  »t 

•Of  lUt O  M  MCOttttt 

of 

taction    2.    Tna  Zm%t*4%  tUll  h**o 
tna  »oa*r  **  ooiorto, 
toy  opproarUto  logloUtloa, 
to*  pro* U loot  of  thio 

ortUla* 


Saetloa   S.   T**o  MMtell  •Wll  toka 
•f  fact  two  roor«  oftor  tho 
aoxa  of  rotlf icatloa. 

Thio  wording  of  cho  mMmu  io  Uootlcol  to  that  bmoo4  oj  tho  Mad 

'  »•  1W.    la        #  U  rNfMii  to  oajactioaa  froo  ton* tor  Irwin 

ill  oovoral  conntltiitloaai  Uwyoro,  tho  word  Us  of  tho  ooforcaaont  Ungual* 

contolnod  U  tho  oocaad  oattloa  <w*l«h  hod  rood  ottco  ItOi  -Coagrooo  •»! 

tho  oovorol  Stotoo  oholl  hawa  powar  within  thair  raapactlva  jurUalctloao, 

to  ooforco  thlo  ortlclo  fcf  onprwarloto  loglolatloa"?  mo  changed  to  coo for* 

to  c*o  ahk^ceaant  language  of  o*ot  of  tho  otfror  twenty^U  conetltutKmel 

HNniMQM  now  In  of  foot. 

Huch  uncartelotf  eurrounde  tho  eeentng  of  tho  proponed  language. 

Clerlftcotton  dependo,  of  cowree,  to  o  groot  extent  on   tho  legleletlve 

hiotorr  tho  18th  Congreee  dowelope  through  tho  couroo  of  tho  heerlnge 

hold,  reporto  leoued,  ond  floor  debet oe.   While  on  ostenolve  loglolotlvo 

record  osloto  with  reepect  to  tho  92nd  C  mgreee  propoeel,  I.J.  too.  208, 

that  hletory  to  only  lnetructlve  ond  oot  controlling  with  rooooct  to 
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/ 
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tta  carnal  wnri  bum  tta  Mtiai  ,i,4mm  CM«r...  to  aat  klto  • 
fatarc  Cmomm.   Ttar.f.ra,  it  ia  w  Mta  Cninh  to  total* 

11*       l.ai.atlv.  hiatal?  far  I.J/taa.  I  Mi  I.J.  1m.  10. 

1.  mmIIm  to  ImWh  t.^tta  lagteUttM  hlMary  t.  tot.nta. 
•tat  tta  prMMta  OA  mmm.y^iUmm  mm,  to  M  i.  tMtMftll 


•MUtMf,  tto  r.doMlM ,4*.  «m  cto  .tMMr.  al  rarlm  .ppitto  la 
aap-toata  clu.lfiutlM.  a*Mf  tto  mm!  prt.attlM  eUaaa  af  tto 
"owtMotk  tonlant. 

latitat  Cm^mm.  tor.  faa*  llttla  ^lu,^,  wlrt  ,M  „Mr^ 
lata*!  af  cto  pfpMta  MM  Mm,    A  toMt.  Ja.Ul.r7  Camilla.  r.Hrt  t. 
t«n  (1,/tap.  to.  K-Mt.  *]«  Caajr-M,  U  fc,..)  „„,_ 
aaat/MMllty  af  rl«ht.  Mtor  tto  Urn  atoll  mm*  to  Malta  ac  atoM|to 

tto  oaltto  r  to  ..y  It.t.  aa  imm  .f  Ma*  ta  mm  ttot  am 

/•■Ml.  aat  ta  •  fMt.r  la  totaralalas  tto  U«al  tight.  «f  m.  m4  mum, 
that  tto  tatol  Mali  QffMt  Ml,  ,m«au|  KltM,  .1th  tta  ptl.at. 
•etlM.  .to  prW.1.  ralttlauhlpa  af  Ma  ata  ».  Ufl  MaffMtto  a.!... 

tto..  rlM  to  tto  la«al  af  «tlM|  .to  ttot  tto  .alp  rMMrmtto  of 

tha  toatotoat  «m  mu.1  traatM.t  .f  ltolrtatala.   Tk.  pr«pM*d  tomtom 
alao  |1m.  coqmi  poMr  ta  aafarca  ttoM  prMlolMa  (tto  It.t..  alrator 
Pmmm  OMh  Mth.rltp  utoar  thai*  mmmI  pollc.  poMr)  .to  prarl...  that 
IM  toato.  ,   .h.11  tato  affact  in  ,Mra  .flat  tto  tola  af  ratlflMtlM, 
t.a.  aftar  thr.^foartto  or  31  MatM  ha*.  .pproM.  th.  pr.pMal.  Tta 
two  fur  Mrlto  l.  prorMta  pr.tuMklp  far  tta  purpM.  of  glvtai  .t.t. 
latlalaturaa  .to  th.  Coaarooo  tiM  t.  mm.  ttalr  I...  to  total  thoa  In 
cooforattr  «lth  tha  tota.t  of  th.  probata  DA. 
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the  efface  ci  the  UA,  actor  die*  U  tee  1971  liMti  leport, 
ihU  *•  Co  require  that  otttrunt  at  all  livili,  federel,  etate 
a«a  local,  traat  sue  aa4  vaawe  equally  aa  cltlieee  sad  iee'lvte'uale 

under  tee  Uv,    It  vnM  el lei  sate  ttm  the  law  scx-saoed  cUssifi- 

'  .1 

catloaa  teac  specifically  avay  eqMllcy  el  rights  at  alalaca  taa  , 
ecieclple  of  aeedlscrlalMtlM  vita  rater*  to  mi.   Tms,  federal  or 
•tats  lava  or  official  prectlcM  taat  aav  mm  a  dlecr  lei  eatery  dietlectlon 
betvesa  vmm  aa4  aaa  would  aa  Invalid  watar  cm  OLA,  and  eartala 1  raepoael- 
t lilt lee  ana1  protections  uhich  mm  Mra,  or  ara  aav,  extended  only  to 

Mbiri  Of  OM  M8  MllU  MM  t<*  M  either  SltUMed  CO  MCh  Nttl  Of 

/ 

elleluted  entirely.  / 

t 

Mil  la  taa  aqual  protect ioe  laagMga  la  cm  fear t sen ch  AMeeneat  lo 
not  identical  to  cha  'equality  of  right*-  leajueee  U  cm  proposed  ttA, 
'  cha  SuereM  Court's  Povrteeath  AaiaMit  dec le Ions  cava  *sr  la  cm  gaaaatf- 

baeed  discrimination  content  ara  instructive  la  catM  of  cm  standard  of 

( 

review  enalyel*  used  »y  the  Courc  to  dstsrmlM  whieV  classifications  ara 
illegal.   Of  coutm,  Congress  cm  aapraaa  la  the  Icgleletlve  hletory  what 
type  of  etendord  it  lnteade  cha  Court  Co  apply  under  cha  ISA,  if  ic  vaaca  a 
acts  or  laaa  etrlngent  level  of  ravlev  sppllsd  to  sex-based  clMalflcadoM 
then  that  currsntlr  utilised  under  cha  Mu*l  protection  cUum.    Aa  «e 
discussed  Mrltar  in  thte  paper,  there  ara  bMicelly  ChrM  stsndsrds  of 
revliwt    traditional,  ret tonal  aaale)  Interasdlete  (one  laaa  defereotlel 
then  Cha  rational  beele  teet  end  om  laaa  etrict  or  lees  fatal  Chan  cha 
strict  scrutiny  teet);  suapect  claee-fundaMatal  Interest  or  etrict 
ac  rue  lor  teat,    The  InterMdieta  etenderd  has  seen  used  by  Cha  Supreee 
Court  in  sen  diocrlsination  caeee.    Saa  cleeelflcetlone,  therefore,  oust, 
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lo  ordor  to  wlthotood  coootltotloool  oholloooo,  'nn*  fetor toot  govorn- 
oontol  objoctltoo  Mi  wit  bo  oohouotloll*  rolotod  t0  ochiovoooot  of 
thooo  objootlvoi."   CroU  f.  joroo,  429  0.9.  lfo.  if;  (u;*). 
HHHflittl  BfiB£fjlI  ttl  f.  am,  101  I*  Ct.  1331,  3337  <1M2). 

to  otklng  o  ditinlMtlw  mt  too  lopoot  of  too  SU  to  obortloo, 
obortloo  fuodlog,  M4  otbor  prognoocv  rolotod  loeooo,  ooo  wool*  hovo  to 
doddo  wbotbor  ■  progooocr  tlooolflcotloo  would  bo  o  ooo-hoood  eUoolflcotloo 
«Mor  too  OA.   Am  wo  tan  olroody  <l*coooo4  1.  tbio  roport,  it  Hoo  oot  boo. 
togordod  to  bo  ooch  oodor  too  o*ool  protoetlo*  cloooo  of  too  foortoootfc 
Atootaot  .    tho  l»prooo  Coon  bold  t.  Coogt.00  could  a  procooolog  -o 

It*  propoool  oot  forth  lo  (bo  toit  or  lo  tbo  loglofetlro  hlotory  vhotbor 
procoocr  eUoolflcotloo*  oro  to  bo  coooldorod  oo*~b*cod  eUoolflcotloo..  tf 
Cooirooo  did  oot  to  iodlcoto,  ib.  loproo.  Court  would  oltlMtol?  <ocl<o  whothor 
Moiip>  holding  would  apply  lo  tho  IU  cootoit. 

Vhothor  cbo  propoood  CIA  would  hovo  oa  Upoct  im  obortloo  mi/or  obortloo 
funding  turoo  lorgolv  upon  tho  outcooo  of  ooo  or  too  othor  oodoo  of  ooolyolo. 
(1)  If  pritooocr  clooilflcotloo  oro  oox  ctooilflcotlooo,  whot  otoooord  of  rovlow 
-otrlct  ocrotlnv,  Intoroodloto,  or  rotloool  boolo-opplloo  to  ouch  clooolflco- 
tlooo.    (2)  if  prognonev  clooolflcotlono  oro  oot  ooi-boiod  elooolflcotiooo 
undor  tho  ERA,  vhothor  on  lnttot  or  on  offocto  toot  govoroo  tho  rovlow  of  whot 
would  bo,  lo  tho  contort  of  o  bor  on  iu  dlicrlolnotloo,  itatutorr  elooolf leo- 
tlono  thot  cro  ficlolly  ooutrol. 

with  rnopoct  to  tho  flrot  loouo  of  itondord  of  rovlcw,  if  aCrlct  i cm tiny, 
tuo  on  octlvo  for.  of  judlcUl  mli»,  i.  tho  itoooord  oppllod,  thon  tho  oocuor 
to  tho  quoitlon  vh.ehor  progoooty  clotolf Icotlono  ara  tos-boiod  classification* 
would  iim  to  bo  iffiraotlvo.    It  would  thon  follow  thot  tho  nu\wuld  rooch 
Abortion  ond  obortloo  foodloi  iltuottono.    It  li  v.rT  difficult  lot  tho  govornaoot 
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Co  aaat  tha  hurdee  af  ahaataf  CMC  tha  tUaalf  teatlaa  la  tuaatloa  aarvaa  a 
eMyiUm  etaee  litirut,  tbu,  elaaalf Icatlass  tubja«tad  **  aetlwe  r avian 
■ra  ii»o«t  alwaya  lavalldatad  aa  aalag  vlolatlva  of  cha  Coaatltutloa. 

Oada*  aa  lat«ra*4tata  etaaaard  af  r«tto«,  Cha  aaavar  to  tha  qoeatloa 
wfcathar  prtsaaaey  elaaalf lcatloaa  ara  m«-Wm4  alaaalf lcatloaa  aad  mm  aaeh 
laporalaalala  uadar  cha  Caaatltatlaa  la  aac  aa  clnar-cut.   Xa  eraar  (or  tha 
elaealflceclaa  co  alCUuuU  eoaacicaciaaal  ehallaaga,  caa  burdaa  la  on  rt^ 
govaraaaat  Co  aao*  that  cha  elaaalf lcatloa  aarvaa  "Laportaat  gavarnaaatal 
objattlvaa*  aa4  la  'aahataat tally  ralatad  ca  cha  aahlavaaaat  af  Chaaa 
objactlvaa.*   CraU  »«  •acta,  aaara,  aa4  Mlaalaataal  Palvaraltf  tmt  Woaaa  v. 
hojaa,  mrra.    u  la  ■— what  aaalar  far  Cha  gavaraaaat  Co  aaac  Chla 
ataadard  Chaa  It  la  for  Ic  Co  aaat  Cha  acrlec  aaratlay  ataaaard  ra*uArlo|  proof 
of  a  ooaaalllat  aCaCa  laCaraaC*    Naverthalaaa,  cha  lataraadtata  ataatard  of 
ravlav  la  atroagar  chaa  Cha  raCloaal  haala  taat,  and  pragaaaey  elaaalf IcaCtoaa 
hava  a  graacar  ehaaea  af  ha  las  lavalMatad  oadar  It  chaa  caa  cradltlonal 
ataodard  If  It  la  cha  ataadard  aaalM  uadar  Cha  OA* 

Tha  claaalfleaClooa  avoluatad  uadar  Cha  t rat It  local,  raCloaal  haala 
at«ndari  alaoaC  invariably  vlthataa*  eoaaClCaCloaal  ehallaaga*    Tha  hur4aci  oa 
Cha  govarapanr  la  laaa  aalghty,  aad  IC  only  haa  Co  ohotj  that  tha  elaaalf ieaC Ion 
la  rationally  ralatad  Co  cha  govaranautal  objactlva*    Thue,  should  Chla  traditional 
attndard  of  ravlav  ha  tha  one  apallad  uodar  cha  ERA,  It  la  uallhaly  chat  Cha  CM 
would  office  abort  loo  or  ■ bat t loo  food log.    la  Caduldlt  v«  Alallo.  tupta,  cha 
Court  tppllL-d  what  aoat  cloaaly  raaaablaa  thla  laaa  atrlngaat  ataodard  of  ravlav. 
To  data,  alallo  la  tha  only  Supra**  Courf.  praeadaet  under  tha  aqual  protection 
clauaa  with  raapacC  to  a  ragulaCloa  eoacamlog  pregnancy,  and  tha  Court 
hold  tharain  that  a  pregnancy  elaaalf  lcat loo  una  not  a  eex- based  c/.aaaificatloa 
abaant  proof  of  a  prataat  or  intaot  to  diner lainate* 
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Tfclo  trim  ua  to  <bo  poiot  *l  UMiun       iMod  laauo  —  tho 
olgolflcoaco  of  applvlo*  •  'otlvo  •?  UfMC  oaolyoio  oador  tho  UA.  If 
mm  aoonoro  tho  ajMotloo  whothor  pro«*oacy  oUoaificotlooo  or*  •ct-W**! 
tlooolflrotlooo  to  too  oogotlvo*  thoo  oo*  Moot  oast  oak  iff  .roof  cf  Mtlvo 


to  tba  loglolotlvo  hlatory  u  too  uhot  Coogrooo'  Utaotlooo  ooro.   If  tt  lo 
diocorolblo  toot  Coofron  oootod  oo  iotuot  toot  to  apply  uodor  too  ISA, 
thoo  proof  of  iotootioooi  diicrl«lootloo  onot  bo  ootoUlowM  boforo  o 
court  uouM  tovolldoto  too  progMM?  cloaaif ieutioo  oo  coootitutitual 
grouudo* 

If  ooo  aoovora  tho  toooeioo  vfeotbor  progooocty  eloaai  ■  icottoao  ui  oosboood 
cloaalftcotlooo  U  tho  oogotlvo,  tbaro  lo  oloo  too  I pi loo  of  applyiag  oo  topic t  or 
'of facta'  ooolyala  lo  lion  of  tho  oatlvo  or  lotott  toot.  Should  oo  iooact  ooolyolo 
cootiol  oo4or  tho  propoood  OA  ami  tho  i*oact  of  tho  elooolflcotloo  lo  oo  woono 
e«lyt  thoo  tho  E*A  would  a f fact  abortfto*  awl  obortloo  funding,  Ooly  vown  coo 
oocooo  progooot  aitf,  lo  thot  ooooo,  pragooocy  claaalflcotlooo  oro  aox-baood 
claaaificatlooa.    fevovor,  tho  rocoot  Suprtoo  Court  doclaloo  lo  Hooper r  How, 
ouoro,  ladlcitci  thot  thoro  coo  bo  o  ottuotlon  whoro  o  prtgnancy  cloooiftcotion 
offacta  both  faaolaa  and  ooloa  aliko.    to  Wowoort  Houo.  autro.  tho  Court  found 
thot  eho  Pragoaocy  Dlocrlo  loot  loo  Act  of  1978  appllod  to  both  IomIo  and  oolo 
ooployooo.  Tho  aaployar'a  action  of  not  providing  disability  bunoflta  for  cha 
opouaaa  of  oola  uorttara  uhlla  at* jltaaaoualy  aatandlog  baoaflta  to  tha 


cootrolo.   Conor  AjoUa,  proof  of  aotivo  ooo  Id  bo  ootootlol.   Alalia  ooo 
ooddo*  oo  Pourtooo^h  Aaao^aaat  oojool  pratocttoo  ground •  ufcara  proof  of  o 
dlocrlaUootory  ooiojoo  U  oaooocUl  to  saklof  out  o  cooo  of  ualovfol 


dlacrtoloottoo.   with  rupoct  ta  tho  prapoaad  DA,  ooo  would  novo  to  look 
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4IHI|nti  of  feoale  workere  vlolotod  ClM  11*1  Ait  which  lo  po"  of  TltU  VU. 
Tbuo,  la  ■  ■mutorf  ecACttt,  CIm  Court  Interpreted  o  claeeif  IcaUoo  boeod  oo 
pregnane?  *■  ^locrUlootloo  ognimot  ttln.    Xt  errWod  ot  toll 

coocl «%tm  U  M*t  b*  e«aoUoi*g  too  leflaUtiwo  oietocy  to  oocertolo  too  eoogroe- 
eloool  iotoot.   loo  interceding  •*       Sgggi  *—  4*l»Uat  therefore, 

li  toot  it  roveolo  toot  there  coo  oo  looter  oo  where  o  prefoeoer  clooolf  1  cat  loo 
effacte  both  woooo  end  aee  ia  ■  eea-beeee1  ooooo9  cad  if  each  to  too  caoo  uisJer  a 
etetoto  llko  Tltlo  TO,  o  eiallor  roeolt  coeld  coaeeHebly  occur  le  too  ceeetitu- 
tinsel  coot lit.  if  tho  letter  to  too  ceee,  thoo  too  laeeet  aeoiyele  wool*  be 
IrroWveot,  eod  tho  HA  ac?  oot  rooeo  abortion  eee7ec  ito  public  fuedlag. 
Xo  too  abort loo  fuodleg  context,  it  wee  oorllor  noted  boo  eeae  WA 
proponooto  lo  certoln  ototo  UA  coooo  novo  argued  to  cceplaloto  iM 
brief ■  filed  before  etete  coorto  that  to  deer  public  foMo  for  ooortloo 
,  couetltutoe  eem  d  leer  lei  not  too  beceuee  only  woooo  too  becoae  pregnant  end  to 
a  ingle  thoo  oot  to  door  thoo  fuude  for  tolo  perpooe  violates  thi  ttoto  IIAe 
In  quoitloa.    Thli  poeltloo  oojr  or  oar  sot  hove  o  credible  boolo  depending 
upcs  whether  court o  view  pregnancy  d leer leloet loo  oo  legally  prescribed  aaa 
dlncrlolnatlon  uodar  tho  MA.    Thui  for*  oo  ototo  court*  hove  ruled  oo  tho 
oorlta  qf  tha  laaua.    Moraovor,  to  dote,  tha  Supreae  Court  hoa  treated  tho 
eubatantlve  abort  loo  right  eeperotely  froo  tho  funding  queotloo. 

At  alio  dlacuaaad  eerller,  tho  Suprooo  Court  ooda  It  claor  5a  Ita 
gcjUo  daclaion  Chat  tho  fodorol  government  hod  no  efflmetlve  obligation 
to  anaurt  that  everyone  havo  tho  flnanclol  roaourcaa  to  obtain  nil 
abortion,  or  for  that  oot tor  to  avon  obtoln  coutreceptlvee.    448  U.S. 
297,  ot  317-318.    It  wee  daoood  by  tha  Court  to  bo  o  legleletlve  doclaloo 
whether  to  aubaldlto  abort loot  for  Indigent  woman,  and  In  deciding 
through  etetutory  enoctoont  or  regulation  not  to  do  eot  etie  logleloture 
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•auld  act  aa  vialatlag  tha  Qua  troaaaa  CImn  af  taa  Coaatltatloa.  fMr 


did  ajj,  laplaga  •»  CM  right  l\aay  vay.    Taa  4m If  1m  ta  fuad  ar  aat  ta 
fuad  ar  to  allocate  aaaay  la  apaclf lad  aaeuate  far  a  particular  purpoc*  la 
a  aaNrata  aattar  fraa  chat  of  regulating  abaft lea  la  a  euaeteatlva  iaglala- 


ceeetltutloaaUy  prelecting  a  aaaaa'o  right  ta  aa  ahettlea,  Cea«*aaa  etlll 

had  auvaerlty  ea  raatrlct  federal  aaaay  far  It,  a.|.  taa  lyde  aaaaaaaati 

The  aey  a  ceurt  evaluate*  caa  caaatltatloaallty  af  public  finding  raatrletleaa 

regerdlag  aaattlaa  la  dlf faraat  fraa  caa  aaaaar  la  vatta  it  ravlava  a  altue- 

9/ 

elaa  where  the  ahertloa  right  itaalf  la  directly  laalaged  epea. 

la  r.bruary,  U73t  far  onaaple,  la  Kiaaaaeta  City,  Virginia,  tha  city' a 
■capital  Caaaiaalaa  triad  ta  proacrtho  ay  raaalatlaa  tha  una  of  tha  city' a 
haepltai  facllltlaa  far  all  abertleec  accept  thaaa  *ratulrad  to  aava  tha  Ufa 
of  cha  •attar.'   Doctor.  ted  ataff  aaaaar a  at  the  haepltai  aought  rallaf 
la  court  allegleg  lefrlageeeet  af  their  eaaatltutlaaal  rlghta.  Tha 
court  at  tha  tin*  hald  that  tha  raaolutlaa  waa  caaat It ut locally  Invalid 
and  entered  aa  lajaactlaa  requiring  that  tha  haaaltal  facllltlaa  aa  nada 
avallabla  to  duly  Uceeeed  phyelclaae  to  per* ore  a  hart lone  within  tha 
rulaa  natablluhud  hy  tha  Sutra**  Court  la  hoe  v.  wade  la  it73.   Than  lo 
Auguet.  1980.  aftar  tha  Supraaja  Court1 e  public  fuedlag  decleloa,  tha  City 
of  Virginia  filed  «  aotloa  to  vacate  tha  lajaactlaa  ca  tha  theory  that  tha 
lav  had  changed  alaca  taa  w.  vada  and  therefore,  tha  proeoactlva  application 


tlva  eaataat.   Tale  la  appareet  eetauaa  aaaa  la  tha  faca  af  laa  v«  wade 


\ 
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of  tha  Ujaoctlom  mi  aa  laajor  ajaltabla.   Tat  city  ma,  of  aooroo,  ralyla^ 
M  tho  Sopraaa  Court' a  daelalaa*  U  ttobor.  toolbar.  MOn.  aad  ZUni  «HicH 
It  vlaood      oltarlag  abortlaa  law  froa  ch«c  ootabllahad  aarllar  and 
laltlallj  la  Itl  Wa4o« 

Oo  NtmUf  11,  1M1,  tha  0.1.  Court  of  appaola  for  tha  tigath  Circuit 
rulad  choc  taa  0.8.  ftupraao  Court  doc  la  loo*  apboldlag  abortloo  foadlag 
raatrletloaa  aaro  oof  coat roll lag  la  cho  com  boforo  It  oocouoo  uaa  of  public 
mmj  vaa  ooc  lavolvad,  aad  thoroforo,  ■  elty*e  Wo  oo  abortlooa  la  o  auolclpal 
hoapltal  woo  uaooaotlcatloool.    Tha  Eighth  Circuit  fooo4  Choc  tho  City  of 
f  Irglolo'a  attuaot  co  allaloaca  oceaaa  to  abort  loo  ooroicoa  oc  lea  hoapltal 
raa  ofool  of  too  o«  jjada.    Wrbora  a.  City  af  Vlrilala.  SO  0.I.L.V.  2440 
(robruory  1, 

Ia  City  of  Vlralalo.  coo  tight  Circuit  aapaaoiaad  choc  choro  voo  a  crucial 
dlatlaetloo  botuoau  tho  Supraaa  Court 'a  public  foadlag  of  abortloo  holdlaga 
aad  Ita  loo  a.  wada  dataralaaclaa  not  log  tho  oslanaaea  of  a  right  to  abort  loa 
oo  o  fuadaaaotal  right  aaoaaclag  from  tho  coooclcuc local  right  of  privacy. 
Ia  hlghllghtlag  tho  « lot 1 act loa,  Kho  Eighth  Circuit  aiplolaads 


Thaaa  coooa  (lavalvlag  public  fuadlng  raatrlct  looo] 
hold  that  tho  coaatltotloaal  froodoa  of  o  ooaan  to 
daclda  vhatbor  co  caralooto  har  pragooacy  did  not  pro* 
voce  tho  acaca  froa  aahlag  a  value  judgatoc  favor log 
chlldhlrch  ovor  abortloo,  ood  laplaaoatlog  that 
judgaaac  hy  tho  alloeatloa  of  polite  fuada.  Oodor 
cha  raaolutloa  at  laaoo  boro»  hoaovor,  cho  clcy  oad 
tha  noaplcal  Coaalaaloo  ateaapt  to  do  ooro  chao 
alaply  daay  gouaraaaatal  fuodlag  for  abort  loot.  If 
tha  raaolotloa  in  affective*  thoa  ao  voaan  could 
obtain  on  abort loa  lo  tho  city  hoapltal  ualeaa  har 
Ufa  vara  eoeoagerau.   Thoa,  tha  city  attaapta  co 
allolaoca  acceaa  co  abort  loa  aervlcea  ac  cha  aolo 
hoapltal  In  cho  city... 

Tha  facta  lo  thla  caaa  dlffar  algalflcaatly  froa 
tha  racaat  Suproao  Court  daclalooa.  Tha  clcy  and 
cha  Hoapltal  Coaalaaloo  ara  not  roqulrad  co  provide 
fraa  abort loo  a,  blra  doc tor a  who  oill  do  abort looa, 
or  aubaldlaa  tha  abort loo  aervlcea.  Tha  Injunction 
reeulree  cha  clcy  alaply  Co  ellov  ataff  phyalclana 
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ta  parfarwj  pa"  abort laaa  at  taa  haapltal.  Xa 
N«*ar.  UtwU.  aad  "jUljl!    4ftrMt  pnblia  aipandl- 
tara  mu  it  4mm.    U  FftUar.  tha  Cm  re  tetinlM 
that  a  alty  haapltal  aaa  mc  ratuirad  to  apaad  public 
faada  ti        dactart  uta  wuu"  I  parf era  ab«rtla««  ir 
ecaarvlea  preside  publicly  fltwd  haapltal  earvlcaa 
far  Udlaeet  o«N. 

Taera  la  a  fMWNml  dlffereaee  tatwn  providing 
direct  fcaaelag  ta  effeet  «ae  ebertlea  deelelee  *ad 
•llawttf  otoff  nfcynlalea*  ta  perioral  abertlooa  at  aa 
ealatlag  aubllely  eaaad  heepltel.    the  atrltt  oorntloy 


Tha  Sepreae  Court  raaaatly  dealad  ta rtlarart  U  tha  caae.   Si  U.S.L.V. 
JfOi  (Juaa  20,  1U3).   Tbarefere,  the  Eighth  Clreult  deatelee  la  fiaal. 

Xa  tha  portloa  af  tola  raaact  dlaeaealaf  the  arguaaata  coaaarmlag 
vaechar  the  OA  oawld  have  aa  laauat  aa  ebertlea  aad/er  Ita  roadie*, 
attaatlea  waa  4rwm  ta  taa  aalat  aede  ay  Halter  la  rue  la  hie  toatlaoey 
before  taa  laaata  Judiciary  Sebeaaalttao  aa  taa  Caaatltatlaa  coecaraUg 
%hm  auehead'e  lataraat  la  aaartlaa.  Xa  a  feetaeta,  Sana  referred  ta 
Plaaaed  raroataeed  af  Ceatral  Hleoeutl  u«  Deafartb.  *2S  0.1.  52  (197ft) 
aad  noted  chat  the  Court  bad  obeervet  la  that  eaaa  that  a  Heabaed  aey 
have  ■  ~4**p  end  prefer  eeacara  ami  lataraat"  la  Hla  vtfo'o  pregnancy. 
At  tha  tlaa  tha  Court  decided  Qeaferth.  It  etoted  that  la  tha  event 
of  a  coafilct  tha  hueband'a  lataraat  had  to  give  way  to  a  vtfa'a  right 
to  neve  aa  abort loa.    tana  argued  la  hla  ateteacnt  to  tha  Subcoaalttea 
that  if  tha  IftA  aara  approved  It  would  altar  tha  altuatloo  by  converting 
tha  huiband'o  lataraat  into  a  right,  a  right  equal  to  tha  vlfe'e.  Thara 
aay  ba  aoaa  credibility  la  thla  erguaent  given  tha  Supreae  Court 'a  daclalona 
ragardlag  child  adopt loa  altaatloaa  and  parent o'  lctaraet  and  right a 
thereto.    Caaaa  v.  Hohaajaad,  kkl  U.S.  380  <l97t)j  t.ahr  v.  lobartaoa 
31  U.S.UW.  1010,  (Juno  27.  I9IS). 

In  CaMa  »»  Hohnaaad.  aapra.  tha  uuttd  fathar  challenged  tha 
coaetltutlonaUty  of  a  ecetiaa  of  tha  Haw  fork  Doaeetlc  Relatione  Lav 
under  «hlch  two  of  hla  natural  chlidraa  aara  adoptad  by  thalr  natural 
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aotbor  o*4  atotfathor  without  hit  eMMat*   Tho  loproao  Court  hold  tho 

otatuta  to  bo  oacoaatltutloaal  oa  too  gvouad  toot  'tho  dlotloctloa  it 

Javarlobly  aokoo  botvooo  too  righto  of  oaaarrlad  aotboro  ood  too  righto 

of  uaaarrlad  foehoro  boo  oot  booo  ohova  to  bo  oubatoatiolly  roiatod  to 

am  laoortaat  ototo  Utoroot."  441  D.I.  ISO,  312  (1979).    Tbo  Court 

found  toot  tho  Row  Tark  lav  trootod  ■una  triad  oorooto  diffaraatly  accord! 04 

to  tbolr  00s  aod  thun  viol*  tod  tbo  0400 1  trot  Oct  loo  cUuoo  of  tho 

fourteenth  Ao«odaeot.   Tbo  Court  eaabaoiood  that  tbo  facto  U  Co  boo 

ohowod  that  00  unvad  tether  cool*  have  a  reUftloaehip  with  bio  eblUroa 

fully  coaparable  to  that  of  tbo  author.    Tbo  Court  wrote 1 

Va  fla4  that  tbo  dlatlactlaa  la  I  111  between 
uaaarrled  oochoro  ead  aaaerried  fatharo,  aa 
11  Wet  rated  by  tbio  com,  4000  oot  boar  a  eub- 
otoatlal  ralatloa  to  tbo  Itata'e  latoroot  la 
providing  adoptive  boaoo  for  ita  lllo|ltlaato 
ehiMroo.   it  any  bo  that,  give*  tbo  00  port  oat  tyf 
ooao  unwed  fatharo  would  preveat  tba  adoption  of 
tholr  Illegitimate  children.   Thio  lapadlaeat  to 
adoption  ueuully  lo  tbo  roooJLt  of  o  aatural 
paraatal  latoroot  •bored  by  both  geoeere  alike; 
it  lo  oot  o  eauifeetatioe  of  aay  profound 
difference  between  tho  of  fare  loo  and  concern  of 
oothoro  oad  rathoro  for  tholr  children* 
Id.  ot  J91-392. 

Caban  la  etgnif  leant  in  tint  of  tha  recognition  eha  Supreae  Court 
oecordod  tho  latoroot  of  00  unwed  tothor  whoeft  Idootlty  woo  known  ond  who 
nnnif noted  o  eignif leant  paternal  intoroot  in  tho  child.    Tho  Court 
eaphaeiaed  ehoe  tho  foeto  In  Cobon  llluetrete  eho  "herehoeeo  of  cloooifylng 
unwed  fothoro  00  boing  invariably  laaa  qualified  ond  ontlelod  than  oothoro  to 
oxorcloo  0  concorood  judgment  00  to  tho  fata  of  thalr  children."    Id.  ot  394. 
Tha  Court  pointad  out  furthar  that  tha  Now  Tork  low  in  eueetloo  on  tho 
ono  bond  excluded  ooao  loving  fothoro  froa  full  participation  in 
doclding  whothor  tholr  chlldroo  ehouUd  bo  e<  iptad,    ulle  on  tho  othor 
hand,  aodo  It  poaolLlo  for  ooao  alloootod    othere   erbitiarUx  to  cut 
off  tha  patornal  rlghta  of  fothoro. "  Id* 
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moc  roMotlf,  too  m*mm  Cmn  mo*m4  Loot  n  mmg,  si  p.l.t.w. 
S010  (Jm  27,  ltU)  U  •fcltfc  ft  4Uttag»UM4  It.  Miller  Comb  eeeUUe. 
Tm  mmcIm  u  fc|£  mo  «MtWr  »M  Yet*  ke*  eef  flelMtly  tretMCe*  m 
locker^  iitlMii  reUciooefclp  with  •  tali*  eke*  he  ke4  eerer 
mppmtw*  mo  rarely  mm  u  cm  cm  fun  Umi  Mr  hlrtk.  Tm  fochor 
chollea§o4  cm  m*  Ye*  U*  •rnl«f  CMC  keck  cm  4m  mmmo  m4  oimI 

VfMMCiM  lUMM  Off  CM  fMTMMlB  Ml  |  |mhUM  ekMloCO  rl«kt 

10  MtlOO  Mi  M  MMTtMlCT  CO  M  Mil  MMCO  CM  Mil*  «m!4  M  #4«ftU. 
TM  IMMM  CMK  41MCTM4  Ml  MU  CMC  CM  filter*!  rlftkM  M4  Mt  MM 
VioloCo4  glMO  CM  tMCl  of  CM  OllMllM.    MM  CM  MM4  fitter  kU  MC 
MMMIMIM^  ■  full  IMUHIt  10  CM  MOMMlkllllUi  if  MrMtkOOO .  The 

Coart  itrnMl  cmc  "...cm  mm  oxlatooca  •(  *  ti»i«f lcel  ink  eooo  mi 

Mill  MtlMlMC  COMCltttllOOftl  tMCMtlM."  «|  SOU.    TM  CMK  «M 

MC  ««t  ImoImJ  1b  «MMllM  CM  OOMClCOClOMl  tMMMlM  «f  BOB  Yott'o 

pr*te4efM  for  urelMtiBj  e  eeMleMi  roUtltMiit.  I  umbo,  11  bm 

MMUMtf  Ml7  WlCh  nJlMr  BOB  Ttrt  ke4  Mf fUitttClf  iroceee*  hi.  Of MrtMltf 
Co  far*  tech  e  relotleaeklB.  U  toll  CMC  CM  Bob  York  1*b  414  4o  m0  «oe 
IhOM  MO  OO  MOUl  of  4 no  orecMe. 

with  imoooc  co  cm  oimoI  trotocciM  <Uii,  cm  Coon  (om4  cmc  cho 
nave*  fochor'o  tt%hf  mm  ooc  vloUcoit  "Hum. .  .oooolleoi  hoo  M«r 
eoiohliohoe  o  ooMCMCiol  MUcioMklp  inch  hlo  «M|hCora..CM  mmw  Ton 

OCOlVlOO  OC  10M0  U  Chit  COM  414  OOC  OOOI0C0  CO  4**J  tMOlUttC  *(<"1 

procoeClM.*   J4.  oi  SOI*.    £okr  mo  dleciMolehei  froj  Cohoo  on  cho  ground. 
ChtC  hero  io  >,phr  coo  Bother  eat  toChor  mm  aoC  eisllarlr  elCuCoe.  Xo 
Cakoo,  CM  foChor  hM  eeslCCod  eaciirmlcr  eai  hod  oortlcloocod  la  cho 
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rwarlag  af  cha  cUUm,  «M  char a fori,  CM  aajul  procacciM  cImu 
prataccad  hla  hy  giving  hla  cha  mm  w*ca  right  cmmiiiIii  adoption  aa 
CMt  aaplnyad  »T  tM  aaaad  Mtlir,   Tha  tapraaa  Canrc  coaciodad  U  tahr 

CMC, 

•••If  na*  pnrant  Ma  JiiulUM  anacadlal 
ralatlaMhlp  with  cm  afclld  nod  cm  ft  Mr  pgrnac  mi 
•Icmt  iNiiwM  ar  Mfir  aatabllahnd  g  r«Utl«Mhl», 
cm  Igunl  PratMCla*  CUmi  4mm  nat  prgpggc  «  ataca 
froa  aceacdlag  CM  t«n  naraati  dlffaranc  ltftal  right a. 

1£. 

Tfcaaa  two  Uopclaa  cini  nmy  M  lapnrtaat  far  CM  argamat  chat 
Waltar  Mm  «m  cry  tag  ta  mm  la  tha  caataatt  af  cm  HA  and  abaction  la  hla 
acataMat  co  cm  taMCa  Judiciary  labanaUcaa  oa  cm  CnMClcatloa  oa 
Nay  2a,  1M3. 

Opponanca  of  CM  HA  aa4  of  abortion  hara  argaad  CMC  CM  OA  would  noc 
only  aapnad  cm  auaacuclva  rlghc  Co  aa  aaorcioa,  hue  would  alao  Mndaca  CM 
•aalle  fuadiag  of  aaorcioa.    Kb  auaaca,  thay  aaa  CM  UA  aa  providing  a 
boa  la  for  taa  aupraaa  Court  co  ovarrula  lta  fuadiag  daciaiOM.    Kc  la 
difficult  ac  Chla  atnga  to  aacartala  wbachar  chat  would  In  face  ratult. 
Thara  ara  ao  acaca  courc  daciaiooa  oa  chla  quaacloa  la  acacaa  with 
atata  KRAa  alailar  la  laoguaga  co  Cha  fadaral  propoMl,    Alao,  lc 
la  uoclaar  what  ataodard  of  raviav  courc a  would  apply  la  raviavlng 
gandar-baaad  claaalf Icactooa.    Thla  la  aapaclallf'trua  ac  chla  cIm 
bscauaa  a  fully  davalopad  laglalaclva  hiatory  for  H«J.  taa.  I  and  S.J. 
ftaa.  10  haa  yac  co  ba  aacabllahad* 

COa^LUSlOi 

Tha  Isaac t  of  tha  EKA  on  aaorcioa  and  abortion  funding  would  dapand  co 
bom  aatant  aa  tha  laglalBtlva  hlacory  aatabllahad  by  Congrats*    It  would 
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■U«  tura  ti%  bo%  im  Satraa*  Caart  um^i  tha  taaitlia  vfaithar  ■ 
9**u***T  cU*rlflcatla»  eaaatltatta  ■  l«a*lly  traalttta*  u*-bata4 
«U«ifUi4tl«ft.    Claaslf,  yrmiMf  41acrl*laatlaa  |a  Mutually  nUud, 
hiu  who  cmcUI  Uiaa  li  abathar  It  m  a  traal»Ua4  practice  li  tha 
U*al  aaoaa.   Oetiralaatlo*  if  taa  lajMt  mt  taa  I  Li  aa  leartWc  .*<  It* 

1(m4Ui  rmltn  irw»4  aa*  tU  ftatraa*  flaurt  aa«M  haarfl*  two 
taaaait    (1)  taa  itaatarC  af  ravlev  irallcatla  mdmw  thi  UA  —  ■trice 
K*«tUv,  tiKiraaatefci,  ir  ratlaaal  eaali  aaa  (2)  taa  aaallcatlf  •  of  an 
laftaos  or  iaaact  fulfill ,  glvia  •  iitoatloa  atari  (Hi  elmtf  lcitloa 
i»  faultily  en  ml. 

Thaorlca  aai  argiamti  aava  aaaa  atom**  oa  tata  iiaai  if  taa  luactloa 
rtiatair  \U  MA  «oal#  tfftct  a  nk      rtglit  ta  aa  laartloa  aaaVor  the  aecaai 
to  tutllc  fu*41ft«  ti  Mf  lor  U.   taaavar,  ■■  of  caa  vrldaf  of  thic  sap*** 

r*tcri  have  tain  to  rem  court  dicliloai  la  with  ctaca  KtAi   

i*  Uniting  tha  ixtaat,  If  aajr.  that  tha  itata  HA  la aoaitloa  if  fact  ■ 
abort loa  aaaVor  aaortloa  fuaelig.  Pfi  C-J^l 


Uglclftiri  Attorney 
AaarleM  Uv  DWliloa 
Octoaar  20 ,  lt!3 
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RUTGERS 

tw§  sun  unmssirf 
of  ut.w  juwy 


tCHOOi  OP  t>W«CAMOIN«f  »HM  AND  t*lNH  STSLt 13 •  CAVK.1! N  •  fliw  Jf HJ| V  fSIOJ 


November  7,  1983 


Hie  Honorable  Don  Edwards 

Chairmen,  Subcocmittee  on  Civil  and  Constitutional  Rights  of  the 
House'  Judiciary  Committee 
606  House  Annex*) 
Washington,  D.C.  50515 

Dear  Representative  Edwards; 

At  the  close  of  my  teatiseny  before  your  subcommittee  on  November  3P  1903, 
2  vat  asked  a  question  about  s  document  prepared  by  the  Congressional 
Reaearch  Service  entitled  HA  Legal  Analyala  of  the  Impact  of  the  Proposed 
Equal  lights  Amendoent  on  the  Right  to  an  Abortion  or  to  the  Funding  of  an 
Abortiort*(Ortober  20,  1983).  1  wish  to  aupplement  by  oral  testimony  vith  a 
■ore  complete  explanation  of  »y  opinion  about  this  document* 

As  1  stated  at  the  hearing,  the  (35  analyala  ia  poorly  written,  poorly 
reasoned  and  erroneous.    First,  the  CRS  report  fails  to  understand  the  basic 
legal  theory  of  the  ERA  as  consistently  articulated  by  the  relevant 
congressional  comitteea  and  major  academic  commentators.    Second,  the  CRS 
report  erroneously  relies  on  the  Supreme  Court 9 a  current  res  discrimination 
doctrine  aa  a  basis  for  interpreting  the  ERA.  Third,  the  CRS  report  falla  to 
analyse  the  major  Supreme  Court  esses  on  abortion  funding  that  are  most 
televant  to  its  own  topic.    As  a  result,  the  CRS  report  concludes  that  the 
ERA  is  likely  to  require  public  funding  of  abortlona  when  in  fact,  the  ERA 
vill  have  no  practical  effect  on  existing  Supreme  Court  decisions  peralttlng 
Ccnrrea*  not  to  provide  publir  funding  for  abortions. 

Thf  CRS  analysis  incorporate!  incorrect  legal  undemanding*  about  explicit 
ser  clarifications,  class! flcstions  bet^  on  unique  physical  characteristics 
*r.<I  mutral  rules  with  a  disparate  impact  on  one  sex  and  that  are  associated 
with  or  perpetuate  characteristic  pettttns  of  aex  discrimination.  The 
correct  approach  to  these  types  of  claseiflcatlona  hat   been  laid  out  repeated- 
ly.    See  for  example  the  1972  Senate  Judiciary  Committee  Report  oo  the  ERA, 
the  Hr.use  Judiciary  Committee  Report,  the  1971  Yale  Law  Journal  article  which 
I  co-authored  with  Professor  Tmerson,  Barbara  Brown  and  Cull  Falk.  and 
Professor  Emaraon'a  and  my  testimony  at  the  November  3  hearings.    CRS'  lack 
of  underatandlng  of  the  basic  legal  framework  of  the  ERA  la  reaponalble  for 
numerous  errors,  including  for  example  the  misleading  CfcS  diecosslon  of  prior 
statements  concerning  abortion  funding  and  the  ERA  made  in  1976  and  1978  by 
Professor  Emerson  (CRS  4^8)  (statements  which  are  in  fact  wholly  consistent 
with  Professor  Emerson's  and  my  testimony  at  the  November  3  hearing  and  our 
prior  statements  concerning  the  ERA.) 

The  CRS*  attempts  to  derive  principle**  for  EPA  interpretation  froa  a 
detailed  analysis  of  Supreme  Court  aex  discrimination  derisions  nadc  pursuant 
to  the  equal  protection  clause  are  similarly  misguided.    Tha JRRA^a_being 
proposed  precisely  brcmise  of  defects  in  the  Supreme  Court1*  sex         "~~  - 
discrimination  Juriflpnnfeoee  to  date;    Tet  the  CRS  consistently  confuses 
doctrines  and  Concepts  characteristic  of  sex  dlacrioinnt ion  law  under  the 
equal  protection  clause  with  those  of  th»:  ERA,  for  exsmple  by  discussing 
rationality  review  end  interrelate  scrutiny  ss  possible  standard*  for 
ERA  bused  review  of  explii  i  „  a**  classifications  and  by  baling  what,  purports 
to  be  equal  rights  nr- ndnri     < nfllysis  of  classifications  based  on  unique 
physical  charatterifttifL  on  equal  protitlon  clause  decisions. 


ERLC 


625 


rJ!?*lh;  (",th0"*h  jh*  «*  <loo*«nt  npend.  .any  p.j*.  levlevin.  We., 
Court  dec  .ion.  ha.ed  on  the  con.tltutlcn.l  tight  to  vnZT& 20  7n 

rot. actions  on  tha  funding  of  therapeutic  abortion*  (rv*  L\  li\  ST 

.urpri.lnf.    Th.  CTS  aleo  note.,  but  dot.  not  npha.1...  the  f.ct  thl  the 
•Ute  court,  which  hav.  thun  far  con.ldered  m-ba«d  an  dl.crlal™?L 
.rgUM.t.  .bout  .bo. ,  ten  fundln,  have  .,1  dccldeS^ grounfi?" 

Profcor  Eeeraea i  and  I,       veil  ..  other  witnesse.  before  the  co»ltt« 
have  r.pe.tedljr  eaphaalted  the  importance  of  N.rrl.  and  Zbar.e  #  ' 

repeated  effort,  by  .bortlon  fundln,  .dvoc.te.  to  obtain  f nSorabU  rSi a.. 
b.t.ed  m  m  dlncrlfldMtlen  ar.uaenta  under  the  .qu.l  protection  eUu»  ?h. 
Supreo.  Court  has  re-elned  counted  to  a  prlvaev-bned  an.l.M-     tTS'  f 

sss:  bk  is  r s- jaws? raa  . 

aaa.  m  Mate  court..    However,  no  at.te  court  ha.  r.ll.d  on  ■  at.te  ».  «„ 
«a!222r^'«  »«•  •"»  «*  other  am.  con.  national 

*Jt£  <?,   '5"         'r,UWl  ln  th"e  n.ea  hare  eou.l  le.al  ,tatu.  a. 
authorltlea  for  .t.te  court  decision.    Thu..  the  /allure  of  atlte  c^rt-  »„ 
raly  en  their  at.te  »Aa  tend,  to  aupport  the  contention  of  Et A  nrononvnt ■ 

S^Ut!  ?ri:-Jy,'Ml5"1,^in  ,or  *'«««elt To  ur. conSnue T 
dcin.tr  judicial  approachea  to  the  subject  of  abortion  and  abortion 

privacy  will  reaaln  for  th*  foreraeeabl*  future   «■  .»  <•  ^  j 

nod.  .<  .nalyni.  for  cUim  eoncernln,  ^^'.n   .Jo rtlTiu SlafT Jd'Sa. 
If  the  Supre-e  Court  ver.  to  revevae  itself,  the  co,,"l,„,\onal  riuht  to 
privacy  would  be  the  vehicle  the  Curt  would  choose.   Ihe-efore    fSr  IrL 
"•peUln,  th.  .overnwnt  to  provide  public  funding  for  nWtlon.  "  e  «A 
will  h.v.  no  pr.ctic.i  effect  on  the  Supr.se  Court?,  deepen.  Jn'tS.  2J, 


Sincerely, 

Ann  E.  Frrednan 

AB50c5«tc  Profrnsor  of  Lnw 
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l.ynn  D.  Wardle 
1976  N.  OS  W. 
Orem,  UT  840*7 


16  January  1983 


Honorable  Orrin  Hatch 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Hatch  i 

tn  recent  weeks  I  have  read  in  several  publications  that 
certain  lawyers,  law  professors,  and  political  officials  have 
oppressed  their  opinion  that  the  Equal  Rights  Amendment,  as 
presently  worded,  has  nothing  to  do  with  abortion.  Several  of 
then  have  suggested  that  it  the  ERA  were  enacted  it  would  have  no 
effect  upon  tho  legality  or  funding  of  abortion* 

As  you  know,  I  am  a  Professoc  of  Law  at  Brigham  Young 
University  and  T  have  devoted  considerable  time  to  studying  and 
writing  about  constitutional  issues  relating  to  abortion.  The 
potential  impact  of  the  ERA  on  abortion  is  a  subject  of  great 
professional  and  personal  interest  to  me.  For  that  reason*  I  am 
writing  this  letter  to  you  to  express  my  personal  opinion  about 
what  impact  passage  of  the  ERA,  as  presently  worded,  would  have 
on  the  constitutional  issues  of  abortion  restriction  and  funding. 

In  my  opinion,  passage  Of  the  ERA  unquestionably  could  net  in 
constitutional  concrete  the  judicially-created  doctrine  of 
abortion-on-demand  and  could  result  in  mandatory  public  funding 
for  iiontherapeutic  abortions.  While  1  do  not  believe  that  it 
would  be  necessary  or  desirable  to  interpret  the  ERA  in  that 
manner,  yet  if  the  ERA  is  passed  in  its  present  form  those  are 
predictable  consequences. 

offhand,  i  can  think  of  three  separate  lines  of  argument  by 
which  the  «CRA,  in  its  present  form,  could  be  construed  by  the 
courts  in  1  radically  ppro-auort ion  manner. 

Firflt,  any  restrictions  on  abortion  or  abortion  funding  could 
be  held  to  violate  the  era  as  unlawful  discrimination  against 
women.  Obviously  restrictions  on  abortion  and  abortion  funding 
impact  more  directly  upon  women  than  men  since  only  women  can 
become  pregnant.  And  while  discrimination  on  the  basis  of 
pregnancy  has  been  held  not  to  violate  tho  Fourteenth  Amendment, 
we  munt  remember  that  the  purpose  of  the  ERA  is  to  outlaw  much  of 
tho  sex- impact ing  discrimination  that  is  allowed  under  the 
Fourteenth  Amendment  (i.e.,   it  Is  because  tho  Fourteenth 
Amendment  does  not  go  far  enough  to  prohibit  certain  types  of 
discrimination  that  impact  upon  one  sex  that  the  ERA  is  being 
punned).  Then,   it  would  not  be  unexpected  for  the  Supreme  Court 
to  hold  that  pregnancy-related  restrictions  violate  the  ERA.  And 
since  several  members  of  the  Court  have  already  expressed  the 
opinion  that  abort  ion  is  iunt  another  method  of  "treating" 
pregnancy,  it  would  seem  logical  for  the  Court  to  hold  that  laws 
discriminating  against  any  particular  method  of  "treating"  a 
pregnancy  (i.e.,  abortion  restrictions  or  abortion  funding 
restrict  ions)  impermissibly  discriminate  against  women  and 
violate  the  ERA. 

Second,  passage  of  the  ERA  while  the  doctrine  of  abortion-on- 
demand  established  in  Roc  y.  Wade  and  its  progeny  is  in  full 
flower  could  be  seen  as  evidence "of  the  intent  to  legitimate  and 
crystal i no  through  an  express  constitutional  amendment  the 
abortion  decisions.  When  the  ERA  was  proposed  by  Congress  the 
Mist   time,  the  Supreme  had  not  yet  decide''  Roe  or  declared  its 
radical  abortion  doctrine.  Abortion  was  sti lT~prohibited  or 
restricted  in  nil  SO  states  and  the  District  of  Columbia.  Rut 
now,  th«?  legal   landscape  has  changed  dramatically.  The  Supremo 
court  has  ruled  pr-icti rally  .ill  abortion  restrictions 
urtfonnt.it  ut  i  una  1  .   tfe  have  been  told  that  the  Constitution 
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implicitly  guaranty.  the  right  to  abortion  on-demand  mm  created 
in  Roe,  the  right  of  married  wo«en  to  obtain  abortion*  without 
epousal  consent  ae  declared  In  Planned  Parenthood  v,  Danforth, 
the  right  of  minora  to  get  e bo r Fiona  without  parental  coneent  as 
eetabliehed  in  Planned  Parenthood  end  Bellottl,  the  right  of 
abortionlete  to  perform  abortione  without  disclosing  the  facte  of 
total  development  ae  declared  in  Akron,  etc.  In  view  of  preeent 
etatue  quo  in  abortion  law,  it  would  extremely  dengeroue  to  pass 
the  ERA  without  aome  clear ,  authoritative,  congreeeionel 
repudiation  of  the  abortion  dscislone.  in  the  absence  of  any 
explicit  negation  of  the  current  abortion  doctrine,  it  would  be 

*??y  !°f  th*  Court  to  hola  that  tri€  riaht  of  abortion  privacy,  in 
all  ot  its  exceeeive  end  repugnant  menifeetetione,  hee  been 
tacitly  incorporated  within  the  ERA,  end  that  attempte  to 
reetrict  or  regulate  abortion  violate  the  ERA. 

Pinal ly,  the  obvioue  eueceptivity  of  the  ERA  to  pro-abortion 
interpratationa  hee  been  reieed  in  heeringe  held  in  both  house* 
of  congress  by  eerioue  constitutional  acholers,  reelected  legal 
experts,  end  knowledgeable  menbers  of  congreee.  It  Te  undenieble 
that  congress  is  aware  thet  the  ERA  in  lte  preeent  form  could  be 
interpreted  in  •  definitely  pro-abortion  manner.  Many  of  the  most 
prominent  and  vocal  supportere  of  the  ERA,  both  in  And  out  of 
congreea,  are  outepoken  advocatee  of  "reproductive  freedom," 
i.e.,  abortion-on-demand  and  publicly  funded  abortion*  Thus, 
passage  of  the  ERA  in  lte  preeent  form,  without  any  clear  and 
expllcity  congreseional  action  to  prevent  a  pro-abortion 
interpretation,  would  aignlfy  at  leaet  a  lack  of  congreesional 
intent  that  the  ERA  not  be  Interpreted  to  eet  in  concrete  the 
right  to  abortion-on-demand,  and  could  be  seen  ae  evidence  of  a 
tacit  congressional  Intent  that  the  ERA  should  be  eo  interpreted. 

in  light  of  these  three  eeparate  grounde  for  interpreting  the 
ERA  eo  as  to  secure  the  right  to  abortion-on-demand  and  even 
abortion  funding,  i  believe  that  it  le  Irreeponeible  for  anyone 
to  give  assurances  that  the  ERA  could  not  be  given  a  etrongly 
pro-abortion  interpretation.  Remember,  if  If   in  paseed  and 
ratified,  the  ERA    will  be  Interpreted  by  Mia  came  department 
(the  Supreme/  court)  which  wee  able  to  interpret  the  Constitution 
so  as  to  give  ui  rq,  v.  Wade.  Planned  PataVthood  v.  Danforth. 
Cojauttl  v.  franklin,  Akron^  etc.,  aven  without  an  amendment 
written  and  promoted  by  the  advocates  of  greater  abortion  rights. 

Those  who  oppoee  congressional  action  to  clarify  this  matter 
by  arguing  that  the  ERA  has  nothing  to  do  with  abortion  are 
irresponsible  In  another  way  ae  well.  We  must  not  forget  that 

legislatures  are  ultimate  guardian,  of  the  liberties  and  welfare 
of  the  people  in  quite  a-  great  a  degree  ae  the  courts,"  Hlesouri 

K.  >  T.  R.  Co.  y»  Hay.  194  U.S.  267,270  ( 1904) < Harlan ,  j.H  

Indeed,  the  task  of  amending  the  Conetitution  is  epocifically  and 
exclusively  vested  by  the  Constitution  in  the  legislative  (or 
convention)  branches  of  the  federal  and  etate  governmente— not 
the  judicial  branch  or  the  legislative  branch.  It  ie  a  ~~ 
nondelegable  con^ti tut ional  responsibility.  Por  members  of 
congress  to  refuse  to  address  serious  questions  about  the  meaning 
and  intent  ot  a  proposed  Amendment  to  the  Constitution,  to  merely 
shrug  their  shoulders  as  if  to  say  -we'll  let  the  courts  worry 
ahout  that,"  is  a  serious  h*-oach  of  trust.  For  a  member  of 
rongrosa  to  pass  the  buck  to  the  courts  in  this  instance  would 
nut  only  bo  a  crude  political  act  but  would  constitute  deserting 
a  constitutional  post  in  a  time  of  crista. 

Regardless  ot  how  ono  feels  about  the  proposed  ERA  or  about 
the  doctrine  of  abortion-on-demand,  It  would  seem  Incumbant  upon 
all  persons  of  good  faith  to  insist  that  congress  honestly 
perform  its  constitutional  obligation  to  the  people  of  this 
country  and  sguaroly  aoMiesa  this  hard  question.  This  could  f-e 
done  hy  adding  brief  clarify  language  to  the  test  of  the  prou'iood 
KRA,  by  add i'ig  clarifying  language  to  the  enabling  act  or  rh*j 
Resolution  embodying  the  KRA,  or  even  by  Including  an  implicit 
un«'«,i.tvnral  statement    in  a  relevant  committee  report,  especially 
U   »hat   language  were  brought   to  the  attention  of  all  members  of 
i'.irii*r,.n„  In  such  a  t>Htnuri  «h  to  elicit  their  clou  assent  when 
t  hey  vote  tot    the  PR* . 


628 


Finally,  it  it  worth  noting  that  for  nearly  a  century  tho 
Utah  Constitution  haa  givan  women  full  political  and  lagal 
equality.  Article  XV, SI  of  our  atat*  Conatitution  reades 

The  righta  of  citizens  of  tha  Stat*  of  Utah  to  vote  and 
hold  office  ahall  not  be  denied  or  abridged  on  account  of 
sex.  Both  male  and  female  citiaens  of  this  State  ahall  enjoy 
oqually  all  civil,  political  and  religious  rights  and 
privileges. 

Note  that  on  its  face  this  provision  of  the  Utah  Conatitution 
appeara  to  be  aa  open-ended  and  unrestricted  aa  the  ERA.  Why, 
then,  do  *any  people  in  Utah  have  such  a  Mistrust  of  the  ERA? 

I  believe  that  the  answer  that  question  has  to  do  with  the 
fact  that  Utah's  commitment  to  equal  rights  arisee  from  its 
belief  in  the  equal  worth  under  law  of  all  human  beinga — a  value 
which  not  only  makes  sex  d iacr in i nation  unacceptable  but  which 
makea  abortion  an  abhorent  practice.  Moreover,  the  failure  of  the 
supporters  of  the  ERA  to  accept  reasonable  propoaed  constructions 
or  clarifications  of  the  proposed  amendment,  such  ee  the 
Senaenbrenner  propoaal,  and  their  refusal  to  repudiate  radical 
interpretatione  does  not  inaplre  confidence  in  reasonsble  men  and 
women.  The  Utah  equal  right*  provieion  wae  enacted  at  a  tine  and 
in  a  context  that  launched  it  on  a  courae  of  reasonable  and  ' 
careful  application.  The  Utah  etate  cour*s,  likewise,  have  been 
faithful  to  their  role  as  interpreters  and  have  given  it  a 
reasonable  conetruct ion.  By  way  of  contract,  the  radicalism  of 
many  BRA  supporters  and  the  unreatrained  judicial  activism  of  the 
federal  courts,  especially  pertaining  to  abortion,  threaten 
fundamental  values  and  inatitutione  that  Utahna  hold  eacred. 

Thus,  I  hope  that  you  will  do  all  you  can  to  insist  that  the 
ERA  is  officially  and  explicitly  clarified  by  Congress  when  it 
comes  up  for  consideration.  For  regardless  of  onefs  opinion  about 
advisability  of  the  ERA  or  its  potential  effect  on  abortion  and 
other  important  legal  issues,  the  only  responsible  course  is  for 
congress  to  squarely  and  directly  face  those  issues  before  voting 
on  the  ERA . 


copyt 

Hon,  Orrin  Hatch 
Hon.  Howard  NiulsoM 
NRLC 
AUt. 
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•CHQOC.  Cm  LAW  (AOAtT  hall) 
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I  Ulfl J  *4V 


February  2,  1984 


Honorable  Orrin  o.  Hatch 
United  statee  Senator 
Committee  on  the  Judiciary 
Washington,  d.C.  20510 

Dear  Senator  Hatch: 

asses  vuzas? - '» ■i-'saKWL.. ... 

I  have  been  aeked  to  expreee  my  opinion  on  wh.t-h.i  *>h. 
VttltlSl  "°?ld  b*  C?n!t?U,d  t0  invili^S^Sr'uo'n  funding 

ahnpf}"ardy  "nd«  the  iqual  Protection  Clause,  proponente  of 
Su«t-?«i;9htB  4aV*  argU-d  that  abortion  funding  «strict?one 
•^"•t.9roup.  iptci.lly.protict.d  by  the 
k *  ?  '  fcTtli*  *r«u"«nt        adopted  by  the  District  court 

►  h./*.£J^*!i\tly  *orded'  the  BRA  would  etrengthen  the  argument 
that  reetrictione  on  abortion  funding  violate  the 

diiaV  an^«lIal^;qUi"W#nt  0f  inaemuch  ae  they 

■  S£  !SL0lllX  WuB<,n-    1  und««t™d  that  thie  argument  it 

Itltt  Mtol  9  y  propon,ntt  of  •bortion  righte  under  the 

of  tbotti^lZLl"™  \i  uh-  P""nt  BRA  11  •dopted,  opponent, 
or  abortion  right*  would  have  ground*  to  ergue  that  abortion 
funding  reetrictione  have  not  been  af fecrSd?    Thirl  „2 
-uppo  t%neirhoto5^iond  °£  ^^"iv.  ^t"  "?hat 

MtMi^I    »n»S  !5  a1?11'    GiVtn  tht  co"«*«ity  of  the  legal 
materieie,  none  of  those  arguiaente  would  be  conclusive. 

tbsA^'rol^  abortion  righta  have  a.ked 

that  the  bra  be  amended  to  disclaim  an  effect  on  abortion 
«iar!««^:«  ?i"  ai"ndm*nt  i»  rejected,  the  action  will  further 
strengthen  the  argument  that  the  BRA  invalidates  abortion 
funding  reetrictione. 

The  present  supreme  Court  is  split  5-4  on  the 
constitutionality  of  the  reetr ictione*  the  membership  of  fhe 
c ,urt  is  apt  to  change  toon;  and  many  lower  federal  judge  are 
firm  proponents  of  abortion  rightL.    There  is  a  strong 
pooeibilKy  that  the  propoaed  eha  would  tip  the  scalea. 

r  hope  that  those  obBervations  may  be  of  help  to  your 
committee.  r  1 

Sincerely, 

Michael  K .  Smith 
Professor  of  taw 


Nf-'S:  fin 
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AMERICANS 
UNITED  FOR  LIFE 
Lopd  Deferwe  Fund 


230  HWcMpn.  Sutte9lS 
Cfafcjeuttkio*  60101 
JI2J6V3029 


January  5,  1984 


Doug  Jbhneon 

national  Right  to  Ufa  Ooanitteo 
419  7th  St.  m  1402 
Washington  DC  20004 

Dear  Mr.  Johnsons 

You  have  ashed  th*t  we  reaponS  to  the  oornmpontenoa 
directed  to  Rapraaantativa  Don  ftVaroe  fey  Km  FTeedaan, 
Aeaeciato  Profeeeor  of  Lav  at  Rut  gov  School  of  Law, 
denying  that  tha  ixopoeed  Btfuel  Rights  Aaantent  (BRIO 
could  In  any  way  oospal  tha  governaent  to  fund  abortion- 
Prof,  rreadnen  argues  that  tha  Supmne  Court  has  oon- 
aiatantly  uphtU  abortion  funding  raatrictiona  baaed 
entirely  on  "privacy- baaed  anal veil"  and  haa  refused 
to  examine  audi  raatrictiona  under  equal  protection 
analyala.  8 ha  than  asserts  that  tha  Court  would  esploy 
tha  am  torn  of  analyala  in  tha  wake  of  tha  HtA  and 
that  tha  ERA  would  therefore  not  af fact  abortion  funding 
raatrictiona.   Prof.  FreeAaan  alao  dtee  the  failuree 
of  ttata  oourta  ao  f ar  to  nullify  abortion  funding 
raatrictiona  in  light  of  atabt  H»  proviaiona  aa 
authorities  in  favor  of  her  poaition. 

It  is  aiaply  not  tha  caaa  that  tha  abortion  funding 
daciaiona  of  tha  U.S.  Supraaa  Court  hava  baan  exclusively 
baaad  on  tha  Court  "a  analyala  of  tha  dua  prooaaa  right 
to  privacy.   Tto  the  contrary #  Maher  v.  Roe,  432  U.S. 
464  (1977) ,  Harria  v.  HcRae,  448  U.S.  297  (1980) ,  and 
Ki  111am  v.  Zbaraa,  UslhS.  358  (1980) ,  tha  principal 
Suprane  Court  abortion  funding  casea,  were  far  more 
concerned  with  ecji  .il  protection  analyala  than  with 
the  right  to  privacy,  as  even  a  casual  readier  would 
observe. 


*aWte)sjeieT*sj  t-Wwf  nr* 
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Although  it  is  true  that  the  U.S.  Supreme  Court  has  so  far  avoided  any  claim 
that  such  restrictions  involve  unconstitutional  sex-discrimination,  this 
has  occurred  in  the  context  of  a  state  of  lav  in  which  gendei-basod  discrim- 
ination is  not  subject  to  strict  judicial  scrutiny,  gorier  is  not  regarded 
as  a  suspect  class  for  equal  protection  purposes,  and  in  which  discrimina- 
tion based  on  gander-specific  proosduree  or  corrlitions  (such  es  abortion 
end  pre?uncy)  is  not  regarded  as  inherently  suspect.   Enactment  of  the  fSPh 
would  radically  alter  this  state  of  law  by  making  ell  gender-based  discrim- 
ination subject  to  the  most  exacting  constitutional  scrutiny. 

Finally,  the  failure  of  state  courts  to  rely  on  state  Htfv  provision*  when 
striking  down  state  abortion  funding  restrictions  proves  only  that  these 
state  courts  had  independent  bases  to  strike  such  restrictions  and,  hence, 
were  not  required  to  reach  the  ERA  claims.  These  decisions  represent  no 
authority  whatever  for  Prof.  Iresoman's  proposition. 

Aaarioane  United  far  Life  legal  Defense  Fund  has  taken  the  position  that 
the  proposed  ERA  is  facially  neutral  with  respect  to  abortion  funding 
restrictions.    However,  statements  of  BRA  proponents  and  claims  made  under 
state  CTA  provisions  by  abortion  advocates  make  it  obvious  that  the  proposed 
WA  will  be  used  as  yet  another  tool  to  strike  down  abortion  regulations 
end  funding  restrictions.  We  have  consistently  asserted  that  an  ironclad, 
unambiguous  legislative  history  or  explicit  language  appended  to  the  proposed 
f*A  la  necessary  to  foreclose  the  possibility  that  the  ERA  would  affect  abortion 
funding  restrictions.  Since  the  proponents  of  ERA  have  refused  either  to 
provide  such  explicit  legislative  history  or  to  permit  any  amnftmiit  to  the 
EBA,  we  mutt  logically  conclude  that  they  wish  to  keep  open  the  possibility 
that  the  courts  will  employ  the  ERA  to  further  expand  permissive  abortion, 
or  to  strike  down  abortion  funding  restrictions. 

Sincerely, 

Paine  Oanstock  Cunniiigham 
Executive  Director-General  Counsel 

Thomas  J.  Marzcn  ^ 
Chief  Staff  Counsel 
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School  of  Law 


University  of  Texas 
727  Bast  26th  Street 
Austin,  Texas  78705 


December  7,  1083 


Dnuglas  Johnson 

Legislative  Director 

National  Right  to  Life  Oitmittee 

419  7th  Street,  N.W. 

Suite  402 

Washington,  DC  20004 


Dear  Mr.  Johnsons 


This  is  to  register  my  strong  disagreement  with  a  letter  trcm  Professor  Ann  E. 
Freedkran  of  Rutgers  University  stating  that  the  Equal  Rights  Amendment  (ERA) 
"will  have  no  practical  effect  on  the  Supreme  Court's  decisions"  in  the  area  of 
abort  ion  funding. 

Prof.  Freednan  sooth  to  be  saying  that  since  the  Court  can  always  use  the 
right-to-privacy  rationale  to  reverse  itself  on  abortion  funding,  the  equal 
protection  rationale  that  might  be  afforded  by  the  ERA  would  be  superfluous 
and  therefore  somehow  irrelcv.int.   The  fact  remains ,  however ,  that  the  Court,  in 
Harris  v.  M^Jtae  (1980)  decided  that  governments'  failure  to  pay  for  abortions 
violated  neither  the  Equal  Protection  Clause  nor  the  "right  to  privacy."  If 
a  government  action  violates  any.  constitutional  provision  it  is,  of  course , 
unconstitutional.    If  the  Court  should  hold  that  the  ERA  makes  sex  a  "suspect 
classification"— and  that  governments  are  therefore  forbidden  to  discriminate 
against  se*specific  medical  procedures  such  as  abortion— it  will  matter  not  at 
all  that  the  Court  could  have  reached  the  same  result  via  the  right  to  privacy. 

Finally,  Prof.  Freedran  seems  to  disagree  with  most  other  prominent  ERA 
supporters  when  she  suggests  that  the  Court  •  o  holdings  under  the  Equal  Protection 
Clause  are  not  a  useful  starting  point  for  analyzing  the  possible  effects  of 
the  ETA.   Most  analyses  I've  seen  suggest  that  the  ERA  would  make  sex  at  least 
a  "suspect  classification."    In  any  case,  the  question  for  mo  is  not  whether  ~ 
the  Court  would  be  bound  to  declare  a  constitutional  right  to  abortion  funding, 
but  whether  the  ERA  would  give  rise  to  a  substantial  possibility  that  the 
Court  would  find  such  a  right,    in  my  view,  the  Court1  s  own  prior  holdings  in 
a  closely  related  area  are  a  useful  source  of  hints  about  the  answer  to  this 
question.   These  holdings,  and  much  of  what  has  been  said  and  written  about  the 
ESA  by  its  academic  and  political  supporters ,  clearly  suggest  a  strong  possibility 
that  the  E3A  would  result  in  the  striking  down  of  laws  that  finance  most  medical 
procedures  but  exclude  abortions. 


Sincerely, 


Graver  Rnca  III 
Assistant  Professor 
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H.ORU*  I .  i  IIMIt  I KWKKI 

Vtutnr  Uih  Ditimt 

Slufgcon  I  «kc  Minnrw«tj  SVM 

I  lilac 

*?1  Sljii  (  apilul 


January  10,  1983 


Senate 

State  of  Minnesota 


Mr.  ttxig  Johnson 
Nitionil  Right-To-Ufe  Cwittee 
419  7th  Street  N.W. 
Washington,  D.  C.  20004 

Ut.r  Mr.  Johnson:  te:  EM/Abortion  bill 

hy  *on,  to  our  offic.'S^^^S?  S?^  ^tffKS. 

^  -Wrtto  «-»»•  »  «KS "Is  reJSlSU^pSSctio,, 
y  basic  re^tim  i«  t      «•  »m.  .»  i_  *  .  . . 

■lit. 


Itowever,  ay  basic  reaction  ii  t  at  at  this  state  in  fomilatin*  th* 
iheie  fields  and  neforn  infTIii!L5  .JS"?!?!."1*;  «•"•«•» 

. .».»* *  ihuwS  iSj'SSS'.g  Says  S.°XST5' 

The  other  constitutional  lawyers  we  have  cor  ted  have  responded  very 
similarly  to  Mr.  Freund,  ^  ' 

I  hope  this  information  w  il  be  helpful. 

Sincerely,        7  - 

Senator  Florian  Ounielewiki  ^ 
Oiainwm,  Rnploymcnt  Coamittee 


(OMMJTmS  rrnplnyment  (  nmmiitcc,  Channutn  .  Ia*«  md  latla»\  .  transportation 
.  Huh  ,  .  Ve<t».»nH  Afiairi  .  I  vOffu  in  Munh  r  nf  Indian  Affa.i  m  Intertribal  Board 
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HARVARD  LAW  SCHOOL 

CAMMlUCf  .  MAHACHUKTTO  •  mm 


April  25,  1913 


Senator  Ilorian  Cl»iele*aki 

325  State  Capitol 

•t.  *a»l,  m  55155 

Dear  Senators 

Thank  you  for  your  latter  of  April  12, 
ancloeing  an  excerpt  f  rem  «y  atata»ent  to  your 
office  on  the  atate  KSA. 

The  atatMent  ia  accurate,  except  that  in 
the  nut  to  laat  line,  "other  courte"  ehould 
read  "the  courta." 

Sincerely, 


Paul  rreund 

PVcak 


Paul  rreund  (— 
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Yali  Univimity  Law  School, 

Ms  Cs»  Am^  N'W  ^  January  '*  m 

5890  Itatka  Street 
St  Louis,  MO 

■  PfA" ^  Af""a:  You  are  right  that  the  article  on  the  Equal  Rights  Amendment 
m  the  Yale  Law  Journal  was  published  prior  to  the  Portion  En  of  ?Je  Su 

cT^h?  St^t  naM°n  not,diKU-      «*»rtion  problem  inYhVartl 

cle  was  that  abortion  is  a  unique  problem  for  women  and  hence  does  not  really  raise 
any  qu«*,on  of  equal  protection.  Rather  the  question  is  one  that  is  concSSed  iSh 

JJlTllL  ^ifi^tionJ!L*!r  »|ud  »W»»i  Amendment,  while  it  would  not 

afTect  the  abortion  situation  directly,  would  indirectly  have  an  important  effect  in 

nJcTf  hcT^rtZ  SS%WOrBn  11,6  of  the  ^.X«t  would 

■  conce™  on  the  part  of  the  American  people  with  women  as  human  beings 
and  thus  would  certainly  carry  over  into  the  abortion  picture 
Thank  you  for  writing. 
Sincerely, 

Thomas  1.  Bmirsun. 
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Ball  &  Skelly 

UA9mwawo.rw*nrvmMU,  mot 


nmn  ■  wis 


Jamury  1*.  1984 


MEMORANDUM 
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As  a  constitutional  lawyer,  •nd  having  cloaely 
obaerved  legal  developmenta  ralatlng  to  the  aubject  of 
•bortlon  ovar  the  peat  quarter  century,  It  la  my  considered 
opinion  that  the  ador  fon,  by  our  nation,  of  the  Equal 
Righti  Amendment  to  the  federal  Conatitutlon  would 
conatltute  e  algnlf leant  advance  of  the  pro-abortion 
movement,  leading  to  an  aven  wore  maaalve  loaa  of  life  In 
our  country  than  preaently  obtalna.  Adoption  of  ERA  would 
have  numerous  ill  conaequencea ,  ea  leeding  acholerly  crltica 
of  the  Amendment  have  noted,  but  one  of  the  worat  of  theae 
would  be  to  create  e  lege!  premise  froai  which  certain 
conclualona  respecting  ebortlon  would  becom  inevitable.  In 
spite  of  the  dire  altuation  creeted  by  the  Supreme  Court 
decision  in  Roe  v.  Wede,  Americans  can  still  Juatiflably 
entertain  hope  that  a  better  intoned  and  sure  principled 
Court  will ,  in  the  future .  overrule  that  unfortunate 
holding.  Indeed,  even  within  the  preaent  Membership  of  the 
Court,  there  heve  been  aome  strong  lndicstions  of  e  desire 
for  revisior.  ERA  would  blight  thoee  hopes. 

There  is  every  likelihood  that  ERA  would  be  considered 
totally  nenforcing  to  the  concept  of  abortion  on  demand.  I 
regard  it  as  undeniable  thet  the  edoptlon  of  ERA  will  cloee 
the  door  to  liberty  for  the  unborn  in  the  future  and  open 
the  door  to  ettacks  on  human  life  going  even  beyond 
abortion.  It  will  be  seen  ea  creating  legal  Juatiflcetion 
for  unMmited  abortion  funding. 

T  should  not  want  this  statement  relating  to  abortion 
to  be  thought  in  any  way  to  diminish  my  other  objections  to 
EKA,  which  I  have  elsewhere  stated  on  other  grounds.  It 
renaino  toy  firm  concluaion  that  womena*  rlghta  are  not 
p.  ;ected  by  ERA,  and  that  no  auch  amendment  to  the 
Constitution  is  neceasary  in  order  thet  Justice  for  women 
may  be  legally  established.  I  do  regard  ERA  as  the  most 
divisive  measure  conceivable  -  one  thet  will  breed 
confrontations  and  conflicts  In  American  society  for  long 
years  to  come.  ^  f 

k,u*  no**- 
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I  from  the  Chicago  Catholic,  fob  24. 19H4| 

ERA  and  Abortion 
(By  Cardinal  Bernardin) 

Without  presuming  to  play  political  pundit,  1  take  it  as  a  fact  that  Washington 
observers  know  what  they  are  talking  about  in  assuring  us  the  Equal  Righto 
Amendment  will  be  an  important  issue  on  Congress'  agenda  this  year.Talso  take  it 
^tenslrtsctr^tinty1U,  *atstion  of  BRA'«  relationship  to  abortion  will  receive 

The  point  I  wish  to  make  is  simple:  It  is  necessary  to  amend  ERA  in  order  to 

fundIL ^£te™VeLrl8e  1a  ?  d<T  a"?  confir  8  to  abortion  «"  P«Wic 
funding  of  abortion.  Before  developing  that  theme,  however,  I  see  a  need  to  make 

?h^tfcfi£BV0nS  an<ludl8t,i,n^!illBe  The  I™1  c,a"fi««on  is  this.  Like  the  rest  of 
the  Catholic  bishops  in  the  United  States,  I  support  equality  of  rights  for  women 
under  the  law  a.  a  noble  and  necessary  goal.  Legally  imposed  « '  aaKonS 1  dISSS 
ination  against  women  has  no  place  in  our  nation.  »»ww 

i,„^t„n^ialdi'tiJ,<?i0n  ta  8,80  re?Mirod-  Neit"e>- 1  nor  the  bishops  collectively 
have  up  to  this  time  taken  a  posit  on  for  or  arcinst  the  Equal  Rights  Amendment  a* 
such.  There  m  no  inconsbtency  in  that.  Whether  or  not  ERA  is  an  appropriate 
means  for  achieving  equahty  of  rights  is  a  complex  questions  whose  answer  is  far 
clear  I  am  not  going  to  answer  it  here.  answer  is  tar 

There  is,  however,  much  room  for  concern  that  ERA,  as  it  stands,  might  be  inter- 
P"**?  bv  J*e  ^rts  as  guaranteeing  a  right  to  abortion  and  the  public  funding  of 
a^£!^l0ILA.rUe,  T  °f  "Vupp0rter8  say  this  would  not  necessarily  happen.  But 
''"PP0^"       opponents,  are  convinced  it  would  and  otter  reasons  to 
support  their  view.  What  they  say  must  be  taken  seriously. 

a  Fam:  lnS.m  not  going  to  trv  to Im,lw  th»  Particular  question  here.  My  point  is 
m  iTnn!  S1.n'Iare  ^aT  ^und8ior  ""If8"1  that  the  ^ts  Amendment, 
2d B ZffitZ^  a*  rtSad|bLthe  a«  guaranteeing  a  "right"  to  abortion 
™jJK  ♦  l*  f,,nd*f°r  abortion.  Since  this  is  so,  there  is  need  to  amend  the 
amendment  to  make  sure  it  doesn  t  happen. 

A  proposal  to  acomplish  that  was  introduced  in  Congress  last  year.  Its  principal 
sponsor  in  the  Hoiue  of  Representatives  is  Rep.  F.  Jamie  Sensenbrenne ofWiSn- 
sin.  Its  language  U  straightforward:  "Nothing  in  this  Article  shall  be  construed  to 
■31  °I,?ecure  a"y  r*ht  relating  to  abortion  or  the  funding  thereof  "  I  support  it 
and  I  believe  it  deserves  the  support  of  anyone  who  does  not  wish  to  see  abortion 
PBA  ^1°"    Hd,XP  en"hri""*  >n  the  Constitution  by  a  pro-abortion  reading  of 

i  .  on  the  part  of  courts.  The  Sensenbrenner  amendment  has  already  played  a 
role  in  the  congressional  history  of  the  Equal  Rights  Amendment.  Last  November 

j  can,e  to  the  floor  of  the  Rouse  under  a  procedure  which  ruled  o-it  debating 
and  voting  on  proposals  for  modifying  it  or  clarifying  its  intent.  The  dismay  of  con- 
gressmen who  opposed  this  procedure  apparently  contributed  to  ERA's  failure  to  re- 
ceive the  two-thirds  vote  required  for  passage.  I  urgently  hope  that,  when  ERA 
comes  up  again  in  Congress,  our  representatives  will  have  ample  opportunity  to  con- 
sider the  Sensenbrenner  amendment. 

I^st  November,  too,  the  United  States  Catholic  Conference  joined  other  pro-life 
groups  m  supporting  Congressman  Sensenbrenner's  proposal  The  reason  offered  in 
atetter  to  members  0r  the  House  by  Msgr.  Daniel  F.  MoyVthe  Conference  !o513 
^nkeT»g00d  8en8e:  71,6  ^nsenbienner  amendment  underlines  what  is 
nt  £  ?2" n n\}?  T nZ  8UPI»rters  of  v  omen  s  righta-namely,  that  the  equality 
of  women  has  nothing  to  do  with  abortion.  ^  ' 

SCi"  ,thu  P08'^0"  0f  any  8UPP°rter  of  the  Equal  Rights  Amendment 
irf(d  *****  th«  °r  »he  opposes  legalized  abortion  but  also  opposes  amend- 
ing ERA  to  make  it  clear  it  does  not  guarantee  a  right  to  legalized  abortion.  At  the 
very  least,  ERA  s  thrust  and  implications  on  this  point  are  far  from  clear.  The  Sen- 
senbrenner amendment  would  supply  the  clarity  which  is  now  lai  ting 

pjere  'h,  however,  plenty  of  logic  in  the  stand  taken  by  those  who  oppose  amend- 
ing  hRA  along  these  lines  tor  the  very  reason  that  they  believe  the  courts  would 
interpret  it  m  guaranteeing  an  abortion  'right"  This  in  fact  seems  to  be  the  posi- 
tion adopted  by  not  a  tew  From  a  pro-life  point  of  view,  that  is  a  further  argument 
<nr  (ong<-ew8mar  Serwenhrenner  a  proposal 

Women's  rights  deserve  legal  recognition  and  protection,  but  this  goal  shouhl  not 
be  omftwed I  with  extra.^ous  and  unacceptable  objectives  like  guaranteei..,-  a 
right  to  abortion  and  abortion  funding.  Ab  Cnngress  resumes  consideration  of  the 
['.qual  HipM*  Amendment,  I  hope  it  will  keep  this  principle  clearly  in  mind 
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•17.  Tburtdty  Ap«  t*.  19 


MMOra  SAY  TMfY  WHX  O^OK  WA  WITHOUT  ANTT^KWmCN  AMOOMCNT  (570) 
WASt^TON(NQ-ThtNoBontoC^  ^  no  o»ifno1*t  but 

too»tott'thtf»*«ohtiAtto^^ 
*tno^rttoOM*tM0Ca»ioliltAd*onW^ 

onPM  T)tctuttofo»iir^^ 


oowwtttt  to  cto*td  by  *******  John  L  Mty  ot  81.  tarn  NOOi  tot  priHird. 

I**  OtrtttF  Hoy,  MOM  ywrto  twtjry.  mm  tht  tmmmm*  PtmdBtt  *  1  Mb  oh  wtttNi  hod  nattdwjotrt 
a^apwthitftCoivtttomth^ 

1 tductttond  NWMtont, *t lw«ttwot  tbdut  if  oWtofato  of^rdHoJot»,  rodtjoui  ttwnpwofti  ft  fodtrtJ  yd 


'ft  gancro).  II  Mtfnt  to*  to  toy  dtol  tht  pottnbtJ  flrtrtfy  ol  Ml  oMAdMfd'o  iwpto^loni  to  tht  product  not  to  much 
of  its  own  torn*)  it  ortpjnofy  undvMood  by  tpontort  ond  tupptftoft,  m  R  to  of  vi  ojdbtfluOMt  owijrMiiiftnilftoorJ  ond 
tht«ltrtctloBtmoftjPW.Io^^  Me*  sold  ft  •  tttfrmont 

Tntodhrxcoiomilltiiti*^^ 
mmiotrativo  CoiwwHiw  ft  ttpttmbtr,  dto  HOC*  ttti 

»o«outfythtbbJ«»h»tt^nopt^^ 
oprdif»iioto)ftuuhO»diupp^ 
tJteh •upporttrt toy would mo* «A  'ohortftn ntutt" 

Moor  oupporttm  of  Iho  I*oV  ouoh  M  •»  NootnoJ  Offofioolon  for  Womtn,  wont  Congrttt  to  fopAmt  tht  proposal  to 
ttioj  tMlot  fof  foMHototn  tdmout  tmtmtttrd 

Tin  [irriloJlliililllHtto  iTfflrV^ C  "  -••^*-^*-"<~*-*-~"-*~-~** 
by  tht  NCOS  ConvnMw  on  Ph>Lift  ArtMttot.  chtlrtd  by  GtrdfcoJ  Jtttjft  •tmtfdft  of  ONooojo  ond  by  Wlfrtd  ^tron, 
WCC1  QtntftJ  count*    ^ 

Tht*tltrntMioJdb**»**lr^ 
Ptrmtyfrt^uttdthttib^iBUto^  PMHttoWJt 
Nr*arp^thd^ttdtrt)OlAift^  _ 

fatoor  Hoyotrttt»<^o*o*tCoiioio^ 
Ttwdtoouttwi  moot  olttT  tht 
rwKrnoMtechf  r^trdthtd^ 
trttwwrtof  o»ptoptoondpn»^« 

TntAUcoJdMitttwOomrwiM*^ 


ThtpropottdttofrtitJIAtbjhm '  fcuotty  of  ritffe  undtr  tht  tow  tftJ  not  M  dtrttd  or  otoidotd  by  tfK  Uo«td«tttt 
or  by  tny  ttttt  on  account  of  out  ' 

fttooUwfttht*WtonoJC**»c  US  bithoot'  otcrttwy  tor  pubic  *m*.mH«* 

Cathofca  oouJd  not  tupport  tht  EIU  without  on  tnfroborttan  dtutt  btotutt  count  would  Mtrprot  tht  tmtndnojnj  tt 
quontdtoftp,  ■  fight"  to  tbomon 

two 
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B AC h  RAGE 


A 


BORTION  RIGHTS 


arid  artivMU  had  smiled  wluVlrewdiV 
*H>thiw  Court*  action  In  the  sbnrtion 
cseei  iaat  HWi  Rimes  from  fcwioe 
the  '  hid  preoVtad  •  i^Whw 
enai>m  of  thr  runt  to  abortion,  rtccg 
ratvdiMV  1671  float  *aeV(Ww*nr. 

IV  Hea*an  Administrate  had 
clioarn  these  cmm  fo  ctubrnje  0* 
Court  i  authority  to  protect  coruttu 
*****  Ech.**  lord  tihooj 

boar*  l Nil  30  jr«n  aju  claimed  the 
rt#>  to  rtiwnuin  aearegsied  achoofc, 
*e  Ao^torratior  uraed  that  contra 
*flW  isiujrt  urwjrrtng  eonattfutJonaJ 
fto>u  be  revv  ed  by  k|Mum  WuuM 
Into  tutrageour,  frontal  attack  tnttmi 

I  defend**  v  leaoV* 

IV  inmr  wot  •  farrHui  ree/TW 

]  motion  of  Mw  v  Wad*  and  clear  rejec 
lion « »f  retfulttory  effects  to  otstmrt  arid 
ueWHuw  sboruofi  By  a  A  to  :i  vote, 
IV  ttjurt  invafctaM  rr-juuvnrnti  ihat 
sect**!  irlwrtw  abort  lur*  hr  for*  *i 
hotfitato,  thai  women  bf  subjected  to  ■ 
Vrrage  of  f^Hmi4.  mJaleudtraj,  and 
falee  ffTormiUjn  m  th*  gutv  of  "in 
fonwd  content-  and  then  wait  24  hours 
before  having  an  abortion,  and  that 
cuunariuig  mjrt  be  done  only  by  phrfti 


! 


l#ts  than  two  weeks  later  I V  Hen 
ale  a»lratf.J  by  a  vote  of  W)  fa  49 IV 
proposed  "statu*  r*hun  r^rrtuutional 
smeodmeni  to  nultdy  Km  v  total*  pn> 
choke  lobbyists  had  expected  to  defeat 
iV  arorndment,  wftkh  regufrrd  a  two 
thirds  eote  In  both  Hotnn  (b7  vi*n  w> 
the  SniaU ),  but  were  amaied  hy  tV  fx 
tert  of  tV  margin 

While  tV  right  to  abortion  hat 
weathered  a  10  yrar  tform,  it  to  none 
thelew  ffcmtinnJy  vufnrrahje  TV 
Court*  majority  poemon  to  by  no  means 
•rrure  Justice  Sandra  Pay  Ottannr'a 
itoaeiuinji  opinion  esacnttejy  accept* 
IV  fc*a*/i  AdmamatraUon*  rtoatuon, 
dermmrtratina;  •  deep  hnatihty  to  both 
IV  n*ht  t"  abortion  ami  tV  Cou/t* 
duty  to i*i rf«  ttt  IferiWhfetfiinoVatts 
that  *ht>oirf  Kranan  appoint  *Vhte,ryJ 
^lauce*.  tfv  ma/*rty  (oukl  easily  '  « 
l«  tit  ( ( I  C«  >nno? *  ariv» rary  of  iwrfpm^ 
c  jth»  ks  iwi  thr  t'fMirtl  powrr  to  |>n> 
twi  ,  mi  r\*)rt\  \^»s  that  fail  im  tn»r 


•Wo*mmenl  to  iV  CVMtft-insie  her 
oWlalon  predkiahle  and  undetKim 
onrr  a»0n  t V  fieed  for  kmku*l  tnV 
etowtwvHt  about  endomnj  «men 
for  powrrful  pmttlona  who  have  mi 
Henionatraied  real  romtttmrnt  to  uV 
rfihu  of  women  and  rnanorrUea.  Juatlce 
Thunjwd  Uanhai,  tV  Hto>  Court  a 
n^>*  btar*  Entice,  waa  •  leading  arthrtot 
lor  crvM  rtojhu  and  remains  one  of  tV 
Court'a  atranjeaf  oVfenoVni  ^  tV 
rtojhu  of  women  > 

MomwiT,  IMi  victory  to  not  com- 
plete  By  a  bam  m^ortoy,  tV  Court  per 
nwaed  Maiea  to  r<eidriton  maw»'abor 
uon*  on  parental  con***  m  a  JunrtoJ 
decree  Such  lawt,  already  t>  effect  k\  a 
handrul  of  atetea,  hcee  cauaed  a  aub 
*UnuaJ  drop  In  abortkvw  deapke  tV 
*ct  thwt  al  minora  brava  or  wmy 
**c*ji  to  #a  io  cowrt  to  #rt  tV  nerat 
•try >udV?wiappeoTal haw  recruit 
TV  Court  atoo  placet  heavy  re 
Hwnrt  on  "accepted  wwdh  al  prarure - 
(tn  <trevnraj  iV  Una  bttwaan  "reaaon 
aMa^  reatrtctlona  on  abortion  and 
obatrurtioriatk  aneaX  rwrawfwauruj  a 
proWaan  that  hat  doffed  womert'a 
*tnajaVloraft«fta«nto>MiemtVb« 
*****  of  aecond  wove  lerairoam:  IV 
rrtauottoitp  betwaen  tV  rtojAa  of 
woratu  and  IV  power  of  tV  medteal 
proreaaien  , 

In  tV  rrcmi  caaea  women  and  doc 
tort  united  to  oopoee  apunoua  reatric 
Uomjuatined  on  Vakh  arcwda  Where 
our  bMereau  do  not  romcMr,  however, 
IV  revuH  to  over  pwa\  tataiiaMi Jtoa 
for  eumpie,  medical  pmfetaiunaai 
other  than  MDa  are  able  to  perform 
earty  •bortiona,  yet  IV  Huprem?  Court 
uorr  .iicalry  uamaea  tV  necetafcy  of  • 
o^m  tor  JuoVol  reiance  on  ^acceptable 
medical  practice-  atom  threatens  toi 
creaalni  mterventiona  In  prea^ancyand 
cMdblrth-  effort^f^exarniae.too^er 
riHPdate  mMwreea,  irtaare  cefiareant, 
iff  (thrrmin  drtatr  "Naji  trrh*b%lha>t 
iuvtaa  a  JuoVialoVtMtun  cannot  ae 
cure  apiinion  rtojit<  rvitVr  can  a 
» .  uple  of  vfrtorin  U\  r  V  Senate  Ahnr 
t»on  rifdrts  fors  «oonN  the  Jury  vote  <m 
an  amtahnrttnti  arnmdi.ient  to  lM»Jd op 
>->,ithin  to  prot  finite  I'tmltdalei  in  th»- 
!!*X|  ctrrtkxii  The  rr*  »MitOWiUonti)ii 
<f'f»n>ft'  their  n+nl  Utt  some  ktnd  uj 
<  >it  ti?nhnjuf  .i  Hi  in  In  ii  ii!  U\  aN<' 
lt'>in  nvt  »!»■        ni^li- i  tc,ir  thai  tl 


•V  RHONDA  '  OPtLON 


anuaborftu(>  punatt  wlu»  Uvtat  on  fetal 
peraonhoo.1  wul  rionetheHa  vote  for 
any  n  Mncii  vr  nteaiitre 

Mtaeovrr,voinr^aaabc<liontonot 
re^i«ru>^a«jneaaemtoibartofabaalc 
health  care  tvatPm  and  at  an  tntitie 
ment  of  tle>  poor  aa  wefl  at  IV  moneyed, 
women  mv  kn  jeopardy  and  tV  rWjfvt  to 
abortion  m  no  more  than  a  prrnwwr 
Into  Is  the  ume  to  take  Um  onVnaree  to 
win  back  laedkaM  reimbiratnumt  far 
pwwoc^andenaucelVtxiuaionof 
abortion  in  mimerout  rederal  pcuayuo*. 
We  must  brtraj  prraaure  on  lorai  hotpi 

to  provide  abortions,  tad  m  tV 
cttnica  toaeewlwnkttst  rountorib^and 
(Mhrery  of  aervfcea,  •  matter  of  partlcu 
lar  Importance  to  leenafrrg.  We  mutt 


eUarta  to  reatrtct  Iwrnjaara'  ajxata. 
^  to  vwpce^ara;  too,  far  repvawau  to 


wtthtVbroailKUakrtfaaaura^aflre 
Productive  haeJth  and  sexual  rtfttiu 
Coerced  or  unanebrmad  steviaaatlon.in 
nuHfworum^araliVsacfcofc^ 
decent  heiH  h  cart,  and  other  raaourcea 
to  nurture  a  cbikJ  ai  r^snction  to  deny 
btate  reprodatOet  itojrta  particusa 
poor,  black,  and  Third  WorW  wo..^. 
Our  work  muet  also  recogntoe  tVi  tV 
n*Ht  to  V  lafbtoJtv-ttt  IV  rtojht  to 
•bortion— Is  easenttoJ  to  al  women'a 
sexual  arV4etermtra*jon 

r^nalrjr,  we  must  work  to  reim> 
<rato  reproducthw  and  sexual  r«hu 
into  IV  roncept  o/eojuabty.  Abortion  to 
easenoal  to  womeni  rltnu  to  bodOy  in 
tearrty,  privacy,  free  etpresaion  and  at 
•ortoi^^tVfreexke^n^kivuejn 
tory  servitude  Without  Uwabtoxy  to  dc 
ckte  whether  and  when  to  bear  chOdren. 
*omen  lack  «  prereoutosle  to  eojuanty  i 
I  The  separation  of  abortion  from  tV  J 
I  rampaajtn  for  tV  ERA  has  J««jerdto*d  I 
I  aboruon  and  produced  a  truncated  ver  I 
Uoo^bberatioei  f* 

raise  conAdente  10  years  a#s  lad 
women  to  rely  on  JooViaJ  vV*tortat  and 
tounoVratoru^tVoppoaMionTVde 
r  hkew  of  'V  Court  and  tV  hard  won 
vote  in  tV  Senate  have  thren  ua  a  re 
pnevi'  and  the  opportunity  to  move  far- 
ward,  not  an  excuse  far  sftunj  back 


ftfcimt/i  (^oftiem  iM  aa  <  _. — 
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National  Organization  for  Woman,  Inc. 

4llUtf.lM  HW.    SytoTU    *******  O.C.  *0004    •       021  V7  M7I 


Resolution  on  BRA 
Passed  at  Nations*  HOW  Conference 
October  2,  1983 

WHEREAS,  the  Equal  Rights  Amendnent  embodies  the  fundamental 
principles  of  women's  equality  end  has  been  studied*  and  explained, 
and  interpreted  for  some  fifty  yeuvs,  and 

WHfcftBAS,  it  it  patently  obvious  that  the  current  hearings 
are  being  ueed  by  the  opposition  as  a  dilatory  and  divisive 

tactic,  and 

WHEREAS,  talk  is  no  substitute  for  action  and  whereas  the  BRA 
Is  not  negotiable,  and 

WHEREAS,  both  the  gender  gap  and  women's  political 

power  are  a  direct  result  of  the  drive  for  the  ratification 

of  the  BRA,  and 

WHEREAS,  the  Members  of  Congress  Introduced  the  BRA  because  ' 
they  believed  the  time  was  right  for  ERA  passage ,  and 

whereas,  we  vowed  on  June  30th  not  to  beg  male  legislator*  for 
our  rights  any  longer  but  to  replace  anti-woman^s  rights  legislators 
with  feminist  candidates  to  achieve  direct  political  power  for 
women  ,  and 

WHEREAS,  people  have  the  right  to  Vnow  where  their  Rcpresenta- 
tivea  and  Senators  stand  on  this  fundamental  issue  before  the 
elections, 

therefore^  BE  IT  RESOLVED,  that  the  National  Organisation  for 
Women  serves  notice  on  Congress  that  re  will  accept  no  amendment* 
to  the  ERA  and  that  any  sponsor  willing  to  accept  amendments 
should  remove  her  or  his  name  from  the  list  of  sponsors. 

THAT  WB  DEMAND  a  vote  on  the  Bqual  Fights  Amendment  before  the 
1964  primaries. 

AND  WE  PLEDGE  that  the  ERA  will  be  a  central  national  domestic 
loaue  for  the  1984  elections— not  only  will  we  remember  Vn  November, 
but  we  will  make  sure  the  nation  does  also* 
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JCANRfTWfcSER.  it  ll,,  IN  THE  COMMONWEALTH  COURT 

Patittomra  t  or  PENNSYLVANIA 

i 

v.  I 

DEPARTMENT  07  PWiLIC  WELFARE.  ! 

It  ll.,  I 

Raapondanta  i    NO.  293  CD. 


3ZTZ?S:     J ;3N  A.  MacPHAIL.  Judai 


ESAP.Oi    Fat.-uary  /,  19S« 


:?!S:0N  NOT  REPORTED 


Al<  nough  mi  havi  now  t/icloid  that  till  "tacurea  bifari 
u«  do  offind  tha  iquil  protiction  clauaia  of  our  atatc 
conatitution,  »t  >.«t  it  mciaairy  to  britfly  conaldar  th* 
conatltutional  challmga  bind  upon  Pannaylvanla'a  Equal  Rlghta 
.uiandaant  (ERA) ,  biciu  ll  we  biliivi  that  on  appallata  rivllw  n 
oay  bi  hilpful  for  tha  rtvltwlng  court  to  havt  o(Jf  oplnlon  wifch 
rispt.  t  to  ueti  of  thi  conatltutional  chaUmoia  bifori  ua. 

Our  Supra*.  Court  has  catagoricaily  atatid  that  thi 
puiposi  of  thi  ERA  la  to  aliainata  an  aa  a  "claaaifym,  tool.- 
SnH.r  v.  Thornburgh,  496  Pa.  139,  176,  436  A. 2d  593.  601   f W81) . 

P.tition.ra  cnntand,  of  courai,  that  thi  atatutaa  now 
bifors  ua  do  maka  a  dlacr iainatory  di.tlnction  band  aolaly  upon 
«*.  Tha  Comnonwialt:.  i.  aqually  inatatant  that  atatutia  biaad 
upon  thi  unloui  phyalcal  eharact.riatiea  of  ona  ■•>  do  not 
conaUtuta  «•«  dlacr i.i nation  undar  th.  ERA.  Tha  Coaaonwi.ith 
rili#a  unon  eaaa  taw  ,UCh  a.  G^u^djia^^AU-.io,  4,17  U.S.  484 
(1974»  which  holda  that  whira  It, taction  rel-t.d  to  praananclaa 
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ii  involved,  the  classification  is  not  between  Ben  and  woaen  but 

*«~wt»ii  pregnant  woman   and  non-pregnant  parsons  and,  therefore, 

i a  net  gender-baaed. 

wa  believe  Pennsylvania  caaa  law  la  to  tha  contrary. 

In   Andaraon   v.    Upoef    Bucaa   County   Araa    Vocational  Tschnlcal 

School ,  30  Pa.  Commonwealth  Ct.  103,  110,  37)  A.  2d  121*  130 
U977J ,  this  Court  htld  that  "since  pregnancy  is  unique  to  woaen, 

a  disability  plan  which  cipressly  daniaa  benefits  for  difability 
iriting  out  of  pragnancy  ia  ona  which  discr iainatea  againat  woaen 

eropioyaa  bacauaa  of  thair  sei.#  In  Carra  v.  taat  Stroudaburq 
Araa  School  PiatclCt.  450  Pa.  207,  213.  2ft  A. 2d  277,  210 
(1973),  our  fluprcat  Sourt  hald  that  a  diacharga  fro*  eaployaent 
bacauaa  of  a  phyalcal  condition  pacullar  to  woaen,  i  .a. 
pragnancy,  la  "las  dlecriaination  pura  and  aiaple."  Again,  in 
■andaraon  ».  ■andaraon.  451  Pa.  97.  lOi.  327  A. 2d  «0,  12 
(197 3) «  our  Supraoe  Court  hald  that  our  law  "will  not  iapose 
different  benafite  or  different  burdana  upon  tha  aeabera  of  a 
aociaty  baaad  on  tha  fact  that  thay  say  ba    nan  or  woaan.* 

rurthar,  aa  thla  Court  haa  notad,  our  Supreae  Court  haa 
:ecegnired    that   tha   CPA  not    confined   to   tha   flatter  of. 

individual  'right a*  in  tha  aanaa  of  entitlements,  but  equally 
a amende  to  eliuination  of  dlecriaination  with  raspact  to  burdana 
and  obligations  'jnder  tha  law.1"  Hartford  Accident  and 
rndtwnitv  Co.  v.  Inaurance  CoaaUas  loner ,  4?  Pa.  Coaaonwaalth  Ct. 
249,  255,  442  A. 2d  382,  315  (1912).  Thus,  while  tha  PenneylvanU 
csutts  ara  willing  no  discuss  tha  poaaibla  justifications  for 
discrimination,  thay  have,  at  tha  saaa  tie*,  glvan  walght  to  tha 
unqualified  ianguaga  of  tha  KM. 

Tha  Coaaonwaalth  arguas  to  ua  that  tha  indigent  woaan 
in  naad  of  Radically  necessary  abortions  would  ba  in  equally  bad 
circuaatancas  if  there  vera  no  Medical  Assistance  prograa.  That 
argument  aiatea  tha  ear*.  Thara  if  a  Medical  Aaaiatanca  program 
and    ones     ih%    legislature    haa    decided    to    grant  financial 
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assistance  to  tha  aedlcally  needy*  it  cannot  eaciude  parsons  tztm 
that  grant  on  tha  basis  of  sax.  In  Co— onwMlth  v.  >*nn«vtv.nt| 
Int»f|gho  .aatic  Athletic  Allocution.  II  U.  Coasonwealeh  Ct.  4S, 
334  A. 2d  I3f  (lt75)t  this  Court  sustained  a  constitutional 
challenge  brought  under  tha  CM  to  cult-Baking  by  tha 
Pennsylvania  Intarecholaetic  Athletic  Aaaoelatlon,  which  we  held 
to  be  atate  action,  which  would  have  prohibited  girls  (real 
ceepatmg  againet  boya  in  interscbolaatic  aporta.  Judge  Sla-t 
wrote  for  tha  aajcrity,  that  "Where  is  no  fundaaantal  right  to 
enga9e  in  Inttrscholaetic  aporta,  but  once  the  atate  decl.ies  to 
pereit  tUch  participation,  it  oust  do  so  on  a  baala  which  does 
not  discriailnate  in  violation  of  the  constitution.*  jg.  at  $1, 
J34  A.  2d  at  142. 

we  are  of  the  opinion  that  while  Petitioners'  argument 
under  the  EUA  it  not  aa  strong  aa  their  equal  protection 
atcuaent.  it  la  ■erltorioua  and  aufflclent  in  and  of  itaelf  to 
invalidate  the  atatutes  before  ua  in  that  thoae  atatutea  do 
unlawfully  dlactialnate  against  woaen  with  reapact  to  a  physical 
condition  unique  to  woeien.  ' 

in  maaary  we  hold  that  the  atate  aay  not 
conatuuttonaily  deny  M.dical  Assistance  tends  to  indigent 
prasnant  woaen  who  seek  Medically  neceasary  abortions. 
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IN  Til  fUFMHB  GOOMf  OT  FBNVfYLVANIA 


KMpOAdmttt 


BRIEF  OP  APPELLANTS,  JOaNNE  FIbCHEH,  PLANNED 
PARENTHOOD  OF  SE.  PENH.   ET  AL. 


umm  eocaext 
•dim  cms  micmuB 

noma's  Lr  Jrojtct 
112  ftootte  *«tta  itcMt#  full*  1012 
Philadelphia,  fmnsylvaiiia  lt!02 
(215)  MI-C2I0 

•HI  EUlHtft 

Ontrnrslty  of  WmxtMj Ivuia  School 

of  Uv 
3400  Cfcaataat  tftrtftt 
Philadelphia,  fmftsylvanla  11104 
(215)  ••(-7447 

tOMtt  f*  WILLIAM,  B1Q0IKE 
tatters  Oaiversity  Lw  tfchool 
Stb  ani  ftfta  ftreata 
Cud»i  New  Jar say  00102 
(409)  757-4372 


JOAim  PISCIBft,  at  al.. 

Petitioners 


•0.  17  11.0. 
W»Ul  DOCKET  1914 


DEPARTMENT  OT  PUBLIC  NEIMJU, 
at.  al.. 


•o.  4t  N.D. 

appeal  DOdr*  1904 


Datedt    Roveafcer  21,  1984 
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IV.    II  9i.  C.f.  13219(0)  DENIES  EQUALITY  0T  JUGM8  ORDER  LA* 
•EC  AD  IE  Or  ICE,  IN  VIOLATION  OT  TIE  FEHV8TLVAHIA  EfiDAL 
HI  GETS  AMENDMENT. 

Tht  ticlusioo  of  medically  necessary  abortions  from  coverage 
under  tbt  atate'a  Medical  Assistance  Frog  ram  constitutes  mm 
dlscrlrlnatlon  In  violation  of  tht  Pennsylvania  Equal  lights 
Amendment,  Article  I.  fectlon  21  of  tbt  Pennsylvania 
Constitution.   Tbla  conclusion,  which  was  reached  by  Judge 
KacPbail,  Chancellor's  Opinion  p. 21,  la  saply  warranted  by  tht 
facta  of  record  and  controlling  lav. 

Until  tht  adoption  of  18  Pa.  C.S.  13215(c),  tht  Medical 
Assistance  Program  of  Pennsylvania  waa  among  tht  moat 
comprehensive  in  tht  nation  (Stip.  SO) ,  end  tht  program  provided 
funding  for  all  generally  acctpttd  and  medically  necessary 
service*  (Stip*.  33-73).    since  the  adoption  of  these  statutes, 
tht  touchstone  of  tht  program  in  all  areas  except  for  abortions 
has  rercamtd  tedlcal  necessity.  Chancellor'*  Opinion  pp.  4  Bt\6  5. 
All  medically  necessary  surgical  services  for  men  remain 
reimbursable;  even  all  expenditures  fot  male  reproductive 
services  remain  within  the  program  (stipe.  67  and  60).  By 
contraat,  abortions,  which  are  provided  only  to  women,  era 
alngled  out  for  special  and  adverae  treatment  (Stip.  68)  and 
require  the  phyaician  to  show  that  the  procedure  Is  necessary  to 
avert  a  woman's  death.    Thus,  in  the  contest  of  a  p/oyram 
designed  to  promote  health  for  all  indigent  people,  the  etate  has 
adopted  a  standard  entirely  different  from  that  which  governs 
benefit  eligibility  for  men.    Only  women  are  excluded  from 
receiving  medically  necessary  health  care. 

Moreover,  as  Judge  MacPhail  found,  if  18  Pa.  C.S.  53215(c) 
g->en  into  effect,  some  of  the  4,000  female  victims  who  will  be 
forced  to  bear  their  pregnancies  to  term  will  auffer  severe  lor.g 
tern  health  consequence^  as  a  result  of  th*  cutback  in  funding 
including  blindni  s,  seizures,  rehel  failure,  emotional  trauma  or 
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even  dtath  (Stips.  142-144),  Chancellor's  Opinion  p.  5.    No  Ban 
will  tndurt  *i»ilar  disabilities,    Tht  record  Mao  demonstrates 
that  women  who,  like  tht  4,000  per  year  in  this  cast,  art  forctd 
to  bear  childrtn  against  thalr  will  art  loss  able  to  take 
advantage  of  work  opportunities  or  educational  programs  which 
night  enable   hem  to  bteoM  financially  independent.   Young  women 
especially  are  thrown  into  a  "cycle  of  poverty"  frosi  which  escape 
is  virtually  impossible  (Stlps  157,  260).    Mo  men  sre  similarly 
coerced  by  the  program  to  suffer  such  hardships. 

Even  among  the  women  who  will  be  able  to  raise  the  funds  to 
pay  for  medically  necessary  abortlona,  the  task  of  accumulating 
tht  required  resources  will  result  in  health  and  life-threatening 
delay  in  seating  their  medical  needs,  and  sacrifices  of  food, 
shelter,  and  clothing  (Stlps.  149-153)*  Chancellor's  Opinion  p. 
•  •    Among  the  291  of  women  who  sre  less  than  19  years  old  (Stip. 
109),  the  effects  will  prove  devastating  (8tlp0  134), 
Chancellor's  Opinion  p.        No  indigent  man  sre  forctd  to  choose 
between  necessary  medical  care  and  food,  shelter  or  clothing  for 
their  families* 

None  of  these  effects  is  unexpected;  a*l  are  intended  and 
all  are  directed  exclusively  against  women*    As  Judge  MacPhall 
held,  "by  tingling  out  a  group  of  woman  to  bear  special  burdens, 
and  depriving  these  women  of  the  benefits  of  s  generally 
available  Hedlcal  Assistance  Program,  the  ststutes  sat  issue 
violate  the  Pennsylvania  Kqual  Rights  Amendment •  •  Chancellor's 
Opinion  pp.  19-21*  1 

Adopted  in  1971,  the  Pennsylvania  EM,  Article  X,  $28  of  the 

Ptnnayivania  Constitution  provides! 

Equality  of  rights  under  the  law  shall  not  be 
abridged  in  the  Commonwealth  of  Pennsylvania 
because  of  the  sex  of  the  individual • 
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Judge  Craig  recently  emphasised  in  Hartford  Accident  anj 
Iajflgroity...CQji.  y*_JLatux*ncr  Commissi  am  #  €5  Pa.  Cmvlth.  249,  442 
A. 2d  182r  385  (1982)  ajtlluiid  (Mo.  J-76-1984)  Slip  Op  11984),  the 
•great  weight  which  the  Supreme  Court  has  ascribed  to  the 
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unqualified  ttru  of  tha  Pennaylvanla  EAA.»    In  Pennaylvanla,  it 
ia  aiaply  iaper»iasible  for  atx  to  determine  tht  status  of  on 
individual,  or  tht  individual's  scctsa  to  governaentally- 
conf erred  rights  and  privileges .    Tht  standard  waa  first 
articulsttd  in  Ptnnsylvsnis  in  HtX^JtU^n  la  HtM1fiflf|(  45a  Pa§ 
97,  lOli  327  A. 2d  10,  U  (1974) i 

Tht  thrust  of  tht  Equal  Mights  Amendment  is  to 
insure  tquslity  of  rights  undtr  tht  lsv  and  to 
tllelnate  sts  as  a  bis  is  for  distinction.  Tht 
stt  of  citittns  of  tiiis  Covuaonwealth  is  no 
longer  a  peralaalble  factor  in  tht  determination 
of  thtlr  legal  rights  and  ltgal 
rtsponiibilltits.    Iht  lav  will  not  lap  MS 

different  hmnmtitm  «r  diffgrtn1.  frur<l»na  tm«n  *ht 

■tnbtr«  of  a  aoclttv  baaed  nn  fKft         +*m¥  fhr, 

1&.  at  62  (iBphaela  added),  quo  fad  with  mppr^ai  flaxtfaxd 
Atcldtnt,  Aupx*.  442  A. 2d  at  314.    This  standard  has  bten 
conslsttntly  followed  slnct  that  tint,  Diriorldft  v_  n«»i^1t1nf 
459  Pa.  641,  331  A. 2d  174  (197S)  (invalidating  prtauaption  that 
husband  was  tht  sola  owner  of  untitled  houathold  goods))  Butler 
Ys  AttUtl,  484  Pa:  522,  347  A. 2d  477,  4  80  (1973)   (quoting  tbt 
last  ttnttnct  of  tht  abovt  paaaagt),  Co^ynhh  w.  »u*i»rf  451 
Pa.  289,  321  Ao2d  851,  855  (1974)   (court  rtptattd  tht  ban  on 
classifications  which  burdtn  individuals  on  tbt  baala  of  gtndtr 
and  invalidated  legislation  prohibiting  t  inlaw*  atnttncas  for 
woncn)  • 

In  no  ess*  slnct  ratification  of  tht  atatt  kra  in  1971  baa 
th«  Ptnnaylvanla  Supreme  Court  allowed  a  atatutt  or  rult  of  lav 
that  diacrininattd  on  tht  baala  of  ats  to  atand.    Tht  Court  has 
rejected  tht  offending  nroviaiona,  aa  in  CflaMflMSJdlh  v-  ftatltl, 
MliUZM>  328  A. 2d  851;  rtahaptd  common  lav  preauaptlona  tuju, 
BAtlflXidfi. -V^  Pifl&tlflO i  Iiua/Jl.,  331  A. 2d  174  (subatltutlng 
presumption  of  joint,  tqual  ovnerahip  of  untltltd  marital 
property  for  former  coaaon  law  preaumption  of  huabend'e  esclu  ve 
ovn^rahip)i  or  extended  atatutory  rlghta  and  obllgatlona  to  both 
aesea,  as  in  fiaoigt  Y,  Qtoree,  487  Pa.  133,  409  A.2J  1  (1980) 
(holding  divorct  AMBT  obtainable  by  huabanda  as  will  aa  wives). 

In  thU  litigation  tht  majority  acknowledged  that  the 
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atatuta  a«  lim  bu  a  baele  in  gander,  for  only  women  My  choose 
to  hsve  an  abortion.  Majority  Opinion  p. II.    Monetheless  tba 
court  rejected  Judge  ftacPhail'a  reaaoning  and  adopted  instead  an 
analyals  slmllsr  t*  that  aat  forth  by  tba  United  ftatea  Supreae 

Court  In  Q^uiniff  »~  n»iin.  417  0.0.  414  Ut74)«  l.t.  that 
discrimination  on  tba  basis  of  pregnancy  ia  not  a  ax 
discrimination,  but  merely  a  dlatlnctlon  between  'pregnant  and 
non-pregnant  parsons.*    Id.  at  4Sf~497#  n.2G. 

Tbo  Commonwealth  Court 9a  reliance  en   hia  fladuiaig  analysla 
directly  contravenes  Fennaylvanla  caaa  la*  and  CM  legielativs 
history,  avid  would  drastically  andermino  tba  meaning  and  impact 
of  tho  state  ERA .    Rather,  in  ordar  to  eniuie  t  it  tba 
amendment 'a  goal  of  eradicating  aex  discrimination  is  not 
undermined,  tbla  Court  must  aubjact  claaaif icationa  baasd  on 
unigum  pbyalcal  characteristics  to  tba  most  rigorous  scrutiny. 

Tha  nacasslty  for  atrlct  judicial  scrutiny  in  tbla  contest 
» te-a  from  tha  rtcognitlon  that  lagal  guarantaaa  of  tquality  are 
of  little  usa  if  they  can  be  circumvented  simply  by  diaguising 
discrimination  under  the  cloak  of  characteristics  possessed  by 
only  one  sex.    For  example,  requirements  that  pregnant  workera 
take  unpaid  leave  beginning  at  some  fixed  point  in  the  pregnancy* 
denials  of  sick  leave  or  unemployment  insurance  to  pregnant 
women,  and  rules  excluding  pregnant  students  from  public 
education  programs  are  all  policiea  which  are  baaed  on  sex- 
specific  characteristlca  rather  than  gender  pax  AC*    *at  each 
obviously  and  directly  discriminates  against  vomrn  and  undermines 
their  equal  rights. 

Pennayivania  courts  have  long  recognised  that  to  treat  women 
djtf  fercntiy  on  the  basis  of  pregnancy  is  to  discriminate  on  the 
bjst>is  of  their  sex.    in  £cuca  v.  Ea&t  Strpudaburg  Area  Schawl 
DJL&i.xli!'«  <50  Pa.  207,  299  A. 2d  277  (1973)  #  fchJs  Court  construed 
the  Pennsylvania  Human  Relations  Act,  43  Pa.  C.8.  951  aJt  RAQ.# 
and  invalidated  *  iffqulation  which  required  a  female  teacher  to 
resiqn  her  job  after  five  months  of  pregnancy.    *Tn  short,  Mrs. 
Cprra  and  other  pregnant  women  are  singled  out  and  placed  in  a 
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class  to  thtlr  dleadvantege.    *hev  if#  dlachliogd  ^oa  thtir 


MX. — Thla  As  jfti  fljafiiiailutiflajaiM  and  il^U-'    450  Fa.  at 
213,  299  A. 2d  at  269  (enphasla  added),    AkL  allfl  Ktat  HUMima 
Area  School  District  v.  ClinnaOMtAllh  a«i%t«pna  CflMlaiiflD 

39  Pa.  Cavlth.  58,  62,  394  A. 2d  1301,  1304  (197l)>  report  ArfU 

SChPOi  EiStllCt  v.  fnfliiinnyM^h  WuMn  P^HonM  CQflmlAAlflfl,  16 

?i.  Cr-It.*..  400,  407,  335  A. 2d  173,  177  (1975)  aWfllttld,  467  Pa. 

5:2,    359  A. 2d  724    U97<)|  Pml1««town  Ar»  Sghnol  DUtriffc  ^ 

?er.r. avlvarla  BuBiai  WatlM  CflMlMlffli  74  9a.  Ciwlth.  560,  460 

A. 2d  HO,  676  (1963). 

Similarly,  Anderson  v.  PPP#r  Buck.  County  Ar>i  v_T.  School. 

30  Fa.  Cnwlth.  103,  373  A. 2d  126,  130  (1977),  allocatur  refused 
Kay  2,  1976,  In  tht  context  of  tht  Pennsylvania  Hunan  Halations 
Act,  43  Pa.  C.8.  951  At  Atfl.,  htld  diecr iainatory  a  policy  which 
exclrfled  dlsabllitlta  cauatd  by  pernancy  fro«  an  otherwiee 
comprehensive  disability  psckagtt 


wc  bellave  that  since  pregnancy  la  unlqut  to  woxen,  a 
dlaablllty  plan  which  expreasly  dtnlts  btntf its  for 
dlsabilitlaa  a rising  out  of  pragnancy  la  ona  which 
discriminates  agalnat  wo»en  anployees  bacauaa  of  thair 
sax. 


SAM  AlAQ  TranaWorlrt  Airljnea        City  of  PhilmiUlphi* .   44  Pa. 
Czwlth.  341,  403  A. 2d  1057  (1979).    As  Chlaf  Judge  Crunllsh  notad 
in  Isechburo  School*  v.  Human  RaJJllPJH  ClUML  SllMi  19  Pa. 
CnvHh.  614,  339  A. 2d  650  (1975),  the  protaction  a^inat  sex 
discrimination,  "ia  not  to  ba  diluted  bacauaa  tha  diacrlmlnatlon 
affects  only  a  portion  of  the  protactad  class*    Discrimination  ia 
not  to  ba  tolerated  under  the  guise  of  phyalcal  properties 
poesesied  by  one  sex*.    Id.  at  619,  aUJftLLng  fipiogls^yf  United 
AJjlUji*J,  444  P. 2d  1194,  1198  (7th  CJr.  1971)  C£Xt«  du •  404  0.5. 
991. 

while  thin  Court1*  doctrine  regarding  pregnancy  and  ses 
rfisrr apw  iat ion  arose  in  the  interpretation  of  the  Human  Relations 

Art's  prohibition  of  tliscr iminar ion  "because  of  the  sex  of  any 

inllvidual",  43  Pa,  C.S.  5955(a)(1),  thia  Court  has  acknowledged 

that  rmsrep^B  of  am  discrimination  developed  under  the  Human 


aaplcvaant  on  tha  bails  of  Hhyiieil  cOJ^JLUfllLjpaCuLUl  to  thsll 
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Relations  Act  art  useful  in  construing  the  Equal  Rightt 
Amendment prohibition  of  denial  of  equal  rights  "because  of  the 
stx  of  the  individual".    Snider  v.  Thornhurgh.  496  Pa*  159,  436 


19  Cmvlth.  at  6l9f  n.2,  339  A. 2d  650.  n.2  (1975). 

Moreover,  the  Pennsylvania  ERA,  an  amendment  to  our 
fundamental  state  charter,  demands  at  least  as  scrupulous  a 
concern  for  equality  as  the  Pennsylvania  Human  Relations  Act* 
The  central  principle  of  the  ERA — that  rights,  privileges, 
duties,  and  responsibilities  should  not  be  assigned  on  the  basis 
of  sex--prohiblts  the  legislature  not  only  from  explicitly 
classifying  based  on  sex  but  also  from  reinforcing  inequality  of 
the  sexes  through  classifications  based  on  sex-unique  physical 
characteristics,  such  as  pregnancy*  'As  the  plight  of  petitioners 
in  this  case  clearly  demonstrates,  to  deny  this  obvious  fact 
would  place  beyond  reach  of  the  equality  principle  some  of  the 
Tost  invidious  and  detrimental  discrimination,  a  result  clearly 
at  odds  with  the  Commonwealth's  adoption  of  its  Equal  Rights 
Amendment,    while  the  test  is  not  inflexible,  and  recognizes  that 
in  some  limited  circumstances  legislative  classifications  based 
on  sex-cpecific  characteristics  may  not  create  or  maintain  sexual 
inequality,26  in  order  to  ensure  that  the  thrust  of  the  Amendment 
is  furthered,  i.e.  "to  insure  equality  of  rights  under  the  law 
end  eliminate  nex  as  a  basis  of  distinction,"    Henderson  V. 
M«nderxon.  458  Pa.  97,  327  A.2d  60  (1974),  classifications  based 
on  unique  physical  characteristics  must  be  subjected  to  strict 
judicial  scrutiny  and  mutt  be  justified  by  no  less  than 
compelling  state  interests. 

Relevant  legislative  history  confirms  this  interpretation. 
The  necessity  to  subject  this  kind  of  classification  to  close 
review  was  first  articulated  in  an  authoritative  law  rrview 
article  which  provided  a  detailed  analysis  of  the  meaning  and 
intent  of  the  federal  ERA,  and  has  been  relied  upon  by 

26    F^eTampTe  laws  regulating  sperm  bank  donors,  or  research 
projects  that  study  hemophilia,  a  sex-linked  blood  defect  in 
-files,  do  not.  contribute  to  the  incquaHty  of  the  sexes. 


A. 2d  593,  601   (1981).    &ef  0jju>  Leechburg  Area  School  T*i*trir*. 
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Pennsylvania  courts  to  interpret  thf  siailarly  worded 

Pennsylvania  amendment.    Brown,  Eseraon,  r  Uk  and  rreedaan,  Th« 

gflUlI  Rights  AatDdfflftati — A  Conatltuicionai  aitla  ?or  EgM«l  fti?>»t j 

EflXJHftTUUli  SO  yile  L.J.  871  (1*71)  (hereinafter  "Drown 

article").27    It  state*  that  the  proposed  federal  ERA  "does  not 

preclude  legislation  which  regulates,  taken  into  account  or 

otherwise  deals  with  a  physical  characteristic  unique  to  ,nt 

aex.*    The  article  further  statess 

A  court  faced  with  deciding  whether  a  law 
renting  to  a  unique  physical  characteristic  was 
a  subterfuge  [for  discrimination  against  one  sex] 
would  look  to  a  series  of  standards  of  relevance 
and  necessity.    Theme  standards  irft  the  ones  £fo 
courts  now  consider  when  they  ar»  r»vi#winff. 
under  the  doctrina  of  strict  scrutiny,  lawn  nhjrft 
may  conflict  with  fundaMnfcal  rontf if.tf uPj>| 
rlphta- 

80  Yale  L.J .  871,  694  (19H)   (emphasis  added). 

Kore  recent  legislative  r  story  of  the  proposed  federal 
ERA28  has  continued  to  focus  on  the  rigorous  scrutiny  that  the 
EPA  reqj;res  for  classifications  based  on  physical 
characteristics  unique  to  one  sex.    Professor  Ann  E.  Freedman, 
one  of  the  authors  of  the  Brown  article,  has  stated  at 
Ccr^ressional  hearings  on  the  ERA: 

The  ERA  also  requires  strict  scrutiny  of  classi- 
fications based  on  physical  characteristics 
unique  to  one  sex  to  assure  that  such 
classifications  do  not  undermine  equality  of  the 
sexes.    To  treat  peopj*  differently  on  account  of 
characteristics  unique  to  one  sex  is  to  treat 
them  differently  on  account  of  their  sex 
Although  such  classifications  are  not  prohibited 
outright,  because  there  are  a  limited  number  of 
circumstances  in  which  the  use  1.  justified,  the 
state  would  bear  the  burden  of  demonstrating  that 
such  classifications  are  necessary  rnd  the 
reasons  tor  them  compelling.    The  dissent  0f 
Justice  Brernan  in        di&a^uJULtlla  illustrates 

•rticle.    The  Brown  article,  w„ ich  dif.SlnU "SScS? 
leading  article  on  the  ERA,  i.  ref.rr.d  to  .n5h2i5.lv  in  ?. 
debates  which  preced.d  final  Daaaaa*       . k-  ilZ  i    5  y  ln  ht 
v..  termed  -prLary    „        I  0    .l     g  SJSSl!^'^ 

Cong.  R»c.  9907  (1972).  '    01  tM  •Wndunt,  118 

SLsrjrsxx  !sk:\5\s:  ^.r-'m?  n— 

Congress  on  January  3,  1983.  a.  ■  J  ill  \  "2  reintroduced  into 
Object  of  Congressional  lAr":^^-.^  £  59":."" 


652 


the  approach  contemplated  by  tht  EM.    ...  Tht 
ERA  would  provide  a  constitutional  foundation  for 
the  piottction  of  woman  fron  govtmatntal 
rtiaci iminat ion  baaed  on  auch  stereotypes. 

Testimony  of  Professor  Ann  E.  Freedwen  Before  the  Subcommittee  on 
Civil  and  Conrtitutional  Right*  of  the  Bouse  Judiciary  Committee 
on  B.J.  flea.  ),  the  Equal  Rights  Anendfcfrnt  at  5.  Ejus 
Testimony  of  Proftaaor  Thomas  I.  Emerson  Cefore  the  Subcommittee 
on  Civil  find  Constitutional  Rights  of  the  Bouse  Judiciary 
Committee  on  B.J  *  Res.  1,  the  Equal  Rights  Amendment,  at  7. 
Proper  IRA  analysis  requires  then  that  the  Coamonweelth 
>stity  the  classifications  drawn  by  this  statute  by  a  compelling 

state  interest,  a  standard  which  it  is  clearly  unable  tc  seet. 

As  Judge  MacPhat]  found,  t.either  the  states  interest  in  the 

health  of  the  woman  nor  the  protection  of  fetal  life  la 

compel  1 ing t 

KG*.  y^._katf *  also  held  that  a  state*s  interest  in 
potential  life  may  never  outweigh  the  auperior 
interest  in  the  life  and  health  of  the  mother; 
this  is  true  even  though  the  stste  has  two 
separate  and  district  Interests  —  the  health  of 
the  mother  and  the  potentiality  of  human  life. 

Chancellor's  Opinion  p.  17. 

This  was  first  explicitly  established  in  RgjE  V>  Katie,  410 

U.S.  113,  15S  (1973)  and  more  recently  reaffirmed  by  the  United 

States  Supreme  Court  in  CltJiL  si  ,^L£n_.Y^^ 

ZmrtMLimtAllh,    U.S.  ,  10J  S.Ct.  2481  ,  2491-92 

(1983).    The  Court  in  Rat  held  that  tha  state  has  a  legitimate 

interest  in  protecting  potential  life  that  'grove  in 

r,  ut-ntar.t  mity  as  the  voisan  approach*  a  t*rmr  *nfl  at  a  point 

during  pregn*nryr  warn  becomes  compelling.'    BflfLJr*  Jfade. ,  0iiyi.fi ■» 

4\0  u\P.  at   16i--6J.     Th<*  Court  went  on  to  espleim 

with  respect  to  the  State's  iuportant  snd 
ltgitinate  inte> est  in  potential  life,  thm 
•compelling-  point  is  at  viability.    This  I.,  o 
becauae  the  fetus  then  presumably  hat. the 
capability  of  meaningful  life  outside  the 
anther's  woab.    State  regulation  protective  of 
fetal  life  after  viability  thus  baa  both  lorjicn) 
anrt  biological  Justifications.    If  the  State  la 
•    interested  in  protecting  fetal  Ufa  after 


'  *•{  it",  of  *  \\f  rt  -}  t  r>nenf  ft  nit*  Af  f  1-^*1  to  I  h  |ii  h'f  (/it  the 
.  r.  irv    r.  <  i-fivehi^fii-e  at   £«hiMt   I   anfl  J, 
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viability,  it  aay  90  to  far  aa  to  proeciibe 
abortion  during  that  period,  ancapt  whan  jj; 
MClMaUy  to  priitfvt  th«  Ijfg  01  ft»«Uh  *f  fM 


Id.  at  Hi,  164  (anphaaif  edd*d).  OJ^i^Alxiuij.^Aiuoj^Cm^ 
«fil.JRepi^ytUxc..ilff«JJtl».  _  U.S.  103  S.Ct.  2481,  2491-92 

in  light  of  tht  fact  that  99.61  of  the  abortions 
performed  m  Pennsylvania  took  place  before  tht  third  trlveiter 
end  vjflbUity  (Stipe.  81  and  82),  and  that  all  abcrtiont  at  liaut 
hera  are  necessary  to  preserv*  tht  woreen'a  htalth  (Stipi.  75-77), 
the  interest*  a*»ert«d  hart  ara  neither  corbelling  nor  aufficient 
to  justify  classification!  which  to  natkedly  contribute  to  the 
inequality  of  tha  aexen. 

Nur  can  tha  Comaonwaalth  properly  characterize  tha  itatuta 
at  Ufue  as  a  uere  allocation  within  a  aocial  welfare  program, 
recalling  the  HeJrUt  Analyaie,  in  order  to  reduce  tha  laval  of 
aciuUny  applicable  under  the  ERA .    At  tha  vary  core  of  anti- 
discrimination law  ii  tha  rrincipla  that  whan  tha  govetn»ent 
acts,  u  must  treat  a  protected  clasa  in  an  evenhanded  raanne 

Association,   ifl  P«*  Cmwlth,  Ct«  45,  334  A«2d  839  (197S).  Thia 
core  pnnrDjMe  is  antithetical  to  the  notion  advanced  by  the 
Conmf  •nweatth  that  the  gove  <  nre*T»t.  ha»  unlimited  power  to  allocate 
luL-lK-  i-encfit3  ar.ong  its  citizens.     Under  the  Conrrionwaall  h  'a 
p*»ftUj*>n,  tor  aiapple,  a  Btate  could  iretlonaliie    he  exclusion  of 
an  w.^.c,  fror  participation  in  the  food  «tar*p  progran,  or  rule 
'.•>ir  *)]  inii-nty  wt-n^n  fron  rare  virig  low  incuoe  energy 

m>-  r(  wy  rUv.^uiri  1 1' ft t  the  inability  of  indigent  vonan  to 
"'''^n  1        "/   fi»fl    i»i  «  r"f.ii)i   «<f  rheii  poverty ,  .w.t  rjf  auy 
'ue.  v   «»fji.|.  iiy  the  ntate.     .hint  *u  ti»v?(  a  mate  cnuld  argue 
1  lifit    w         «)m)m    r-».   i  mirror     ml,  «»Mi ijat  i f-n  v.,  provide  forrl  ru 

f"*'1  *"  u"  r»U»»f.ft.     Vf.  bhinrf  tha  HuR»':  vi*w  toat   fha  «tai* 

freMy  aUncaf.a  pu*»  1  l  <    hanaf  K  *  without  c  unav.j  t  o*  1  00a  1 
1,1  i»  vhi»nv  inopK>Loi'f  lata  t».-  eat  dJ act  inirtet  lf>n  anaty»(g 

/,''!  ^''l-1  *f      *  !■./*]•,  nr^at*  (  onM  1  tnt  lona  <  ',|HAf  ai.vean  atrial 
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revet la  that  th«  statute  at  tiutfi  here  serve*  no  compelling  state 
interest,  BflA^LrJMAdf •  SASJLA*  410  0.8.  at  M*-63,  and  twat 
theitfore  be  invalidated  by  this  Court. 

K  r  the  *ea  one  eat  forth  above  tba  decision  of  the 
Coiftonttaitb  Court  jla  bJUt£#  en' a  red  Septenber  20,  19B4  smet  ba 
reversed.    The  statute  at  issue,  II  Pa.  C.5.  93215(c)  aust  ba 
declared  to  violate  Article  I,  Sir  Article  III,  132,  Article  I# 
%H  and  Aiticle  I,  *2S  of  the  Pennsylvania  Constitution,  and  the 
Conuonwettlth  defendanta  Rust  be  permanent  y  enjoined  fro* 
enforcement  of  its  provisions. 


Respectfully  subaitted* 


KATBBTff  RUBCXT . 

&0SA*  CAW  HJCBOtAS 

Woaen'i  Lav  Project 

1*2  South  16th  Street,  Suite  1012 

Philadelphia,  Pennsylvania  19102 

<21S>  564-«280 

sera  rpeihm 

Univeisity  of  Penney? vania 

School  of  Lav 
3400  Chestnut  Street 
Philadelphia,  Pennsylvania  19104 
<215)  S9B-7447 
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HO.  19  68  74  ***S 
IOSXB  J.  DOS,  BT  Ah,  :    SUPERIOR  COURT 

V*  :    JUDICIAL  DISTRICT  OP  RZU  HAVEN 

EDWARD  MAHER,  BT  AL.  :    OCTOBER  9   ,  i98l 

HBMORAHDUM  OF  DECISION  ON  MOTIONS  TOR  CLASS 
CERTIFICATION,  MOTION  FOR  TEMPORARY  INJUNCTION  AMD 
-   CPTAlil  TXqpRJg^igw   


This  is  «n  action  brmif  hc  by  the  plaintiff,  ^ilch  raises 
the  central  question      whether  the  state  under  Its  asdlcsl 
assistance  progran  for  the  Indigent  wist  pay  for  radically 
necesssry  abortions.   Ths  plaintiffs  Rosle  J.^Doe  and  her  = 
physician  Marshall  Holley  se.k.  Inter  alia,  a  daclaratory  judg- 
|«ent  that  the  state's  policy  which  provides  that  psyoent  will  bs 
■ads  for  the  costs  of  an  abortion  only  when  tha  life  of  the 
weswn  would  be  endangered  If  the  fetus  vera  carried  to  tern  Is 
in  violation  of  ths  statu  constitution.   Tha  plaintiffs  also  aesk 
class  certification  and  temporary  and  pHrrwnent  Injunctive  relief 
irequlrea*nf      *  .  • 


The  cow* tit nc ianal  argurcfmts  that  Policy  |  275  violates  thm 
Rr«t«rM  Equal  Right    Arandnant  and  Equal  Protect Loa  C  Laura  havft 

tuhsttuiti^.  «r?Kit,    friAtmuch  an  thin  in  an  application  for 
temporary  injunction  fchafc  requires  a  ptOSF*  «J»fcerainat;iong  th© 
court  find*  that  it  awat  on  th***©  tempting  And  vary  par- 

auanlv*  arj^tmercra  hy  th«  plaintiffs  An<J  li*it  ifca  riiscvtalwi 

t«  due  prt?c*nt»  ti.»iyt!.ae 
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lu  this  case,  it  Is  quit?  obvious  the  {leintiffs  do  not 
challenge  the  validity  of  the  policy  for  fear  of  magnifying  the 
4efcn*ea  of  failure  to  exhaust  administrative  remedies  and 
sovereign  immunity.    In  regard  to  d  e  exhaustion  of  remedies, 
that  argument  is  adequately  answered  in  Sec.  Ill  (b)  of  this 
memorandum  of  decision; < the  administrative  remedy  is  not  adequate, 
freedom  of  procreatlve  choice  which  encompasses  the  right  to 
terminate  a  pregnancy*    They  further  contend  that  the  has  a 
constitutional  right  to  protect  and  preserve  her  health.  The 
plaintiffs  argue  that  the  Policy  J  275  which  prohibits  payment 
for  medically  necessary  abortions  for  those  entitled  to  Medicaid 
cannot  pass  constitutional  muster  because  (l)it  Impairs  a  woman's 
right  to  privacy  and  right  to  protect  and  preserve  her  health  in 
violation  of  the  state's  Due  Process  Clause;  (2)  it  is  sex-based 
discrimination  in  violation  of  th®  state's  Equal  Rights  Amend*  v 
ment;  and  (3)  it  discriminates  in  violation  of  the  state's  Equal 
Protection  Clause*    For  the  purposes  of  this  application  for 
temporary  injunction,  the  court  need  only  discuss  the  first  groun< 
of  impairment  of  a  fundamental  right  in  violation  of  the  Due 
PrnceRfi  £1aun*„ 
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<V#*  v  Strntmrt  %t  UmtoMrmikn,  417  N.E.  2d  387  (Mam.  1980) 

III  Constitutional  claim*.  The  plaintiffs  mount  a  broad  attack  on  the  restriction 
of  Medicaid  funding  for  abortions  to  casta  in  which  the  procedure  is  necmmry  to 
prevent  a  woman's  death.  First,  they  argue  that  this  form  of  restriction  is  an  iraper 
miimble  burden  on  the  exercise  of  a  fundamental  right  secured  by  the  guarantee  of 
due  process  implicit  in  art.  10  of  our  Declaration  of  Right*.  In  addition,  they  argue 
that  the  claseiflcation  established  by  this  legislation  cannot  survive  the  equal  pro- 
tection analysis  articulated  in  Marcoux  v.  Attorney  Gtn.>  375  Mass.  63,  371?  N  E  2d 
VHH  (1978),  and  that  this  restriction  discriminates  on  the  basis  of  sex  in  violation  of 
the  State  Equal  Righto  Amendment.  Finally,  the  plaintiffs  argue  that  this  restric- 
tion does  not  meet  even  the  traditional  minimum  rationality  standard  of  equal  pro- 
tection. 

Because  we  agree  that  the  challenged  restriction  impermissibly  burdens  a  right 
protected  by  our  constitutional  guarantee  0f  due  proceaa,  we  do  not  reach  the  alter- 
native grounds  of  invalidity  asserted  by  the  plaintiffs.  Although  the  issue  involved  ih 
difficult  and  of  extraordinary  importance  the  framework  for  our  analysis  is  well  es- 
tablished. We  begin  by  sketching  the  contours  of  the  right  asserted  We  then  inquire 
whether  the  challenged  restriction  burdens  that  right.  Concluding  that  it  does,  we 
examine  the  justification  offered  by  the  State  in  support  these  enactments 


I  Atiffuit  \mt  Docket  tnew»!etl*r  of  the  Civil  Libertia  Union  of  MftMachuaett*)) 

From  th*  Executive  Director's  Desk 

The  legal  struggle  to  protect  the  Constitutional  right  of  a  pregnant  woman  to 
decide  whether  she  will  bear  a  child  or  seek  an  abortion  has  taken  a  turn  for  the 
won*,  especially  for  poor  women  The  United  States  Supreme  Court,  in  Harris  v 
McRojf,  restricted  the  availability  of  Medicaid  abortion  services  by  holding  that  Tit!e 
XIX  of  the  Social  Security  Act  does  not  obligate  states  to  fund  all  medically  neces- 
sary procedures  when  federal  reimbursement  is  not  available.  The  Court  also  ruled 
that  the  Hyde  Amendment,  restricting  federal  funds  for  abortion,  dues  not  violate 
either  the  Filth  Amendment's  due  process  clause  or  the  First  Amendment's  estab- 
lishment of  religion  clause. 

That  decision  opened  the  door  for  Massachusetts  to  stop  paying  for  medically  nec- 
efwary  abortions  (It  had  been  forced  to  pay  for  them  heretofore  because  of  an  in- 
junction obtained  in  CLUM'h  lawsuit  Preterm  v.  King,  and  held  bv  a  nationwide  in- 
junction in  McRae)  In  light  of  the  McRae  defrit,  the  Preterm  case  was  dismissed  in 
th*«  Federal  District  Court  for  Eastern  Massachusetts  by  Judge  Caflrey. 

Undaunted  by  de  feat  at  the  federal  level,  CLUM  filed  a  new  suit,  Mo?  v  Kin#,  in 
the  Ma«wai:huflettH  Supreme  Judicial  Court  on  July  9,  1980,  seeking  to  prevent  im- 
plementation of  the  state  low  which  would  allow  public  money  to  be  paid  for  obor 
turns  only  if  the  life  of  the  mother  were  e-dangereo  by  the  pregnancy. 

In  Mtw  v  Ktn#.  CLUM  orguet*  that  abortion  is  a  medical  procedure  unique  to 
women,  that  virtually  oH  medievally  necessary  proct  lures  unique  to  men  ore  avail- 
able, and  in  fact  that  no  restrictions  of  this  type  an?  made  tin  any  other  medically 
mvesyjiry  proeHure  funded  by  Medicaid,  *>  that  to  single  out  abortion  for  limita 
ticiti  (oft.stttutf  i  He*  iliwnminution  in  violation  of  both  the  equal  protection  clause  of 
the  State  eomtihition  and  its  Kauai  HiK^t*  Amendment. 

The  Mint  is  mu^M  on  be  hair  of  three  Medicaid  eligible  women  who  deare  ubor 
i urns  ami  cannot  pay  for  them,  atid  Hi  Phillip  Stubblefield,  who  represents  phyHi 
nnm\  ami  other  medicaid  providers 

It  'stieei'SHful  the  mill  would  force  the  ntnte  to  treat  abortion  na  it  doci  all  other 
medical  services  loaded  hv  Medicaid  Foil  reimhinwinent  would  hove  to  be  provided 
fro  /id  clwihle  women 

fhc  atute  Kqunl  Rights  Amendment  provider  a  byu]  argument  rhat  was  unavail 
aide  tn  uh  or  anyone  at  the  federal  level  The  national  Kqual  Rights  Amendment  in 
oi  deep  trouble,  itil!  three  states  hJioiI  of  the  needed  miuilier  to  Hum  postage.  He 
<au-e  a  fttorig  coalition  in  iieing  forced  between  the  onti  BRA  coalition  and  the  auti 
tiluutmn  penp|*>(  it  waM  «>Mr  hot**'  to  he  aide  to  wive  Medicaid  payments  for  medically 
neie.'i'inry  nhorliooH  flnoutfh  the  federal  court,  re'ite  without  having  to  unc  flu1  state 
l\*pial  Hitfhfp  Amendment  and  fKwublv  fuel  the  national  and  KRA  movement  Hut 
the*  In  n  MeRae  won  the  la  t  ittr.iv/  We  now  have  no  recourse  hut  to  turn  to  the 
.Stale  <  MM-tiioMon  Im  flu-  le#n.  f«ro|«j  tn  »*ave  Medicaid  funding  for  al)or(ionfi 

I  }»•■  f t t  't  viii'Mv  in  the  State  «.uit  eamo  on  July  I'.'i,  I'tMtl  whereof  Juritfe  Mcnjamm 
Koplon  i!  ..ned  in  .oitei  M'  ttr.otime;.  h»i  fhc  time  ln'intf,  the  cut  <ifl  of  payment  ho 
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Medicaid  abortion*  by  the  Htate  of  MaJwwchuwtt*  The  hearing  before  the  full  bench 
of  the  Supreme  Judicial  Court  i*  mi  for  September  8,  1980. 

Even  if  succeaaful,  the  battle  wiM  not  be  over.  Abortion  opponents  may  try  to 
amend  the  State  Constitution  to  restrict  abortion  right*.  Ultimately  the  right  to 
chorar  will  not  be  won  or  lout  in  the  Courts.  It  will  be  won  or  lost  on  the  policital 
front  .  .  .  a  front  where  the  anti-abortion  people  are  now  prevailing  On  thin  issue, 
law  muu  can  buy  time,  but  preeiour,  little  else. 
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EDWARD  C.  KEMPER  893-0 
KEMPCR  ft  WATTS 

UQr  Castle  ft  Cooke  Building 
130  Merchant  Street 
Honolulu,  Hawaii  96B13 
Tel.  Wo.  524-0310 

for 

JUDITH  LEVIN 

AMERICAN  CILVII,  LIBERTIES 

UNION  FOUNDATION 
Keproduct  ive  Freedom  Project 
22  East  40th  Street 
New  York,  New  York  u)0.\< 
Tel.  No.  (2:12)7?5-a2?;v 

Attorneys  Co/C  ftppl  i  cantu. 
for  Intervention 


IN  THE  CIRCUIT  COUKT  of  VKiS  first  CIRCUIT 
STATE  OF  HAWAII 


HAWA  \  i  RKillT  TO  MFE,  INC., 
a  .I/iwaii  corporation,  vt  nl. 

r\ flint,  i  f  fri. 


<WREW  I  .  T.   CHANG,    in  hiy 
capacity  as  Director, 
Uo-vtrtwent  of  Social 
r»rrvirr:«i  t  Housing,  Matr 
of  H^wnj  i  f  rt  al . , 

Df  f rnHanln . 


MUTTON  TO  INTERVENE 


Afipl  ir-ant  a  for  intervention,  C^n'trf  Co\ oj  H.  t*,f 
mrl  ■  f»liri  '".pannlfM  ,  M.   D.,  hnph,'  move*  to  intervene  in  rill 
piour.'di»ir|G  in  this  rfi.no.     This?  motion  \fi  Ui-.rd  upon  rsilo  «?4 
of  thr  Hawa'i   U\i\or.  of  C\v>\  Pi  nrevjure .   thr  Aftarlmd 
rtf  f  t  tl.iv  t  t      ,ih\?  Pi.«r:«>r  ,-iml'tn  :>t    1  tw,   n-\d  t  hr    f>trf;   firy.  ..•<ij.i<j 
hot  r in , 

iiATJ'Oi     Honolulu,  V^nii,       M'xi    (.    ['{  fV. 

/  .-•  -  <?(  / 

A*   L^iHpy  fox  Aj'pf  i' 'inti. 

:  3  J 1 
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CIV.  NO.  53567 

MOTION  TO  INTERVENE; 

MEMORANDUM  IN  SUPPORT 

OF  MOT 1 0^;  AFFIDAVIT 

OF  JOHN  SPANGLER;   AKFK  AVIT 

OF  GEORGE  GOTO;   EXHtltlT  **A " ; 

NOTICE  OF  MOTION 
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Applicants'   first  claim  to  reimbursement  as  a  matter 
of  right  rests  on  the  Hawaii  Constitution's  guarantees  of 
due  process  and    equal  protection  and  Article  I,  Sec,  21 
which  provides  that  "equality  of  rights  under  the  law  shall 
not  be  denied  or  abridged  by  the  State  on  account  of  sex." 
Abortion  is  a  medical  procedure  performed  only  for  women; 
withdrawing  funding  for  abortions  while  continuing  to  reim- 
burse other  medical  procedures  sought  by  both  sexes  or  only 
by  men  would  be  tantamount  to  a  denial  of  equal  rights  on 
account  of  r>ex. 
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National  Right  to  Life 

FACTSHEET 


PUB!  ISHEP  BY  THE  LEGISLATIVE  OFFICE  OF  THE  NATIONAL  RIGHT  TO  LIFE  OOMM I  fTTF 
  41V  7ih  sn«t,  N  *  ,  Suite  40*.  Washington,  DC    200O*  (202)611  Tgi© 


The  E.R.  A  J  Abortion  Link  ind  How  It  Can  Be  Broken 


■>  Dowfbt  Jotanoa 
N«M  I  tfgiak  flva  rum  rot 


What   I*    the    Equal  Rights 


I  he  ftjual  Rignt*  Amendmmt 
(ERA)  is  ■  proposed  amendment  t.uhe 
I'  S  Constitution  I  i  fa  c  my 
(nnttttutmna)  amendment,  it  reqoirrt 
approval  hy  a  two-thirds  vote  of  each 
houve  of  (  nngteu  and  then  ratification 
hy  'H  Mate  legislatures 

Congress  originally  approved  ERA 
in  \9r2,  but  by  1982  it  had  legally 
eipired  tmhout  winning  approval  by 
thf  tequued  dumber  of  ttalei  Congress 
iv  no*  considering  parsing  again  the 
same  wmdtng  bqualit\  o)  nfhfi  under 
the  tjw  thallnm  be  dented  >r  abridged 
hi  the  I  nited  Swet  or  n*  aov  Slate  on 
Jn'tunt  of  tr  s  /&r  (  ongrei  1 1  w//  Jra 

pt\v.rr  nf  enfi\rte  b\  apf^prutte 
itgiiUtmn  the  pnmtinm  t>f  thts 
artutt 

the  viupu'tne  i  outi  has  already  ruled 
that  tea  hi*ej  legislative  distim  tmns 
arc  invalid  unleii  they  are  suhstanhallv 
re'atfd  to  important  governmental 
>bjert:ves  Many  formi  nf  \r* 
J«-u  f  imtnation  (su/.h  as  umqual  pay  I  r 
coital  *nrM  ha\r  been  prohibited  by 
(  .ingirn  But  f  RA  adv<Hatr»  «ay  that 
f  K  A  n  nrrdnj  >n  o  <\ti  In  make  legal 
ift  dm.  nm  ma  dun  minpleicly 
« tinstttiitmnally  tmprrmivtihle 
•  What  don  IRA  Mr*  to  do  wKh 
abortion? 

?n?rr  n  ttfitng  evii|>n.  «•  thai  t  P  \  «** 
'•iffrmly    v,nf,1r,t     tf-miM    H  wilt, loir 


federal  and  itate  laws  restricting 
lundmg  of  electtve  abortion  In 
addition,  ERA  could  jeopardize  oiher 
abortion  related  laws 

F R  A  may  alio  nuke  it  less  likely  that 
the  Supreme  four*  *t1|  overturn  ttt  pa  it 
ruling*  legalizing  aborlton  on  demand 

■  Howeaft^Wafavo-abortkMtirtebi 
bt  avatftritsf? 

The  only  dependable  way  to  prevent 
the  ERA  from  being  used  at  a  pro- 
abortion  tool  is  to  add  the  "abortion* 
neutralisation  amendment"  (alio 
known  at  the  Semenbrcftnei 
Amendment)  to  CRA  The  a  mend  me  nl 
reads  limply  "Nothtrjf  in  this  Artuie 
\the  I  iV  4 1  thatl  he  construed  to  front  or 
tenure  any  right  relating  to  abortion  or 
th§  funding  thereof  " 

In  lupporting  the  abortion- 
neutralization  amendment  to  ERA, 
p/nlife  groups  are  nut  attempting  to 
*mi»  two  separate  issues,**  m  |0me 
tlaim  A«  demonstrated  below.  ERA 
and  abortion  are  ahead*  legally  (inked 
fhe  abortion  neutralization 
amendment  <i  intended  to  tepartte 
f  RA  and  abor'ton 

I*  the  abortion-neutrali/ation 
amendment  is  adopted.  NRI  C  wilt 
•htreafter  be  neutral  on  FRA  [Eur  a 
more  emended  diuussiun  of  NRI  C's 
position  on  ERA.  tee  "NRH  and 
IRA  lhe  "Stnglt-fssyr  Approach, " 
IV.    I J  \Rl  Sens  ) 

•  Host  fcavr  ««jor  ftw)(«|,t 
organisations  reipuiida*  to  tMi 
prnpoial  to  *#parat*  ERA  and 
aboitlois? 


Major  fcrointit  groups  have 
vehemently  rejected  the  abortion- 
neutrali/aiionamerwment  In  fmct.  they 
hmve  indiaued  that  they  will  mmke  twe 
that  hRA  iiir\  in  t  nrtffren  rather  than 
iturpt  f-R.A  ntth  the  abortion 
r\rutrtili:otom  nmendmrnt  at  tat  hed 

For  example.  Judy  Ooldimith. 
president  uf  the  National  Organization 
for  Women  (NOW),  said,  -We  will 
support  nothing  but  a  clean 
(unamended)  ERA  No  true  supporter 
of  equality  will  support  any  other 
amendment  [Phikdefphi*  Inquirer, 
Dec  3.  I98JJ  A  resolution  adopted  in 
(Xtober.  IMS  at  the  national  N  O  W 
conference  and  sent  to  every  member  of 
Congress  uid.  "NOW.  serves  notice 
on  Congress  that  we  will  accept  no 
amendments  io  the  ERA  and  that  anv 
sponsor  witting  to  accept  amendments 
should  remove  h«ror  his  name  from  the 
list  of  sponsors  * 

NOW  is  trying  to  sell  ERA  to  the 
public  as  a  simple  economy  equity 
measure-but  NOW  will  Ml  ERA  if  a 
simple  "abortton-nculrclu  ation 
amendment'"  is  attached  Doesnl  this 
suggest  that  abortion  funding  is  more 
important  to  NOW  than  ecOnomi- 
equity7 

■  Wfaai  nrgaaiaaHom  tr«  assyyoetteg 
Ae  aaortkM  Mssfrsvttzarioss  aaaessslaMsH 
{Smmtomm  Aaislaitl)  to  KR AT 

Besides  NRIC,  the  abortion 
neu^ralizition  amendment  is  supported 
hy  the  fhmilan  Action  Council,  the 
Nationsl  Aisociatton  i  f  Evangettcalv 
the  t  mted  States  (  at hi  lie  (  onfereme, 
the  National  (  ummittc 1  for  a  Munisn 
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I  if*  Amendment,  tagle  I  arum  ihr 
American  Lift  lobby,  and  nther 
«roupt 

•  M  I  rteeisri  *  tattae  frcaB  my 
otfWMn,  «rM<»  ha  ttii  M  Mm 
SvpniM  Coaart  feaa  aJwaji  aaofc  i*t 
iao*tfo«  hi  dm  of  Mm  "rtgta  to 
■rimy,"  aM  ntvtr  aa  •  wmnan  3f  "aei 
4tocHaakmikM.a  Ha  aaai  rtaat  *t 
Svprtia*  (  ourl  riM  ha  Ifll  rbat  CM 
HjAt  Amamtmm  tfoea  no4  tkofcu  taw 
rffM  to  privacy  r  aai  W  aaM  El  A  w» 
woe  eMage  Hato.  I'm  caafaaaj? 

Perhaps  ihe  congretrman  11 
confused,  at  well  He  may  nut  yet 
■inderttand  the  real  legal  gruundi  fur 
prohle  feart  regarding  I  HA  On  t fit 
..ther  hand  tv  (or  an  aidei  may  he 
deliberately  err.pl>  .ir.g  a  'red  herring' 
argument 

I  el's  review  u  lew  poind  of 
umttitultnnal  law  ?h?  tunslilutton 
giiai antcet  "dur  p'mr,*  nl  ij^"  ithe 
hue  Protets  (  laute)  In  iU  1**7 1  M/e  v 
If  ai/p  <ln  itinn,  Ihf  1  S  Supreme  C  nun 
pi. w  tanned  that  Our  purest  itl  law'' 
irr  ItpJci  0  "nghi  ti>  privacy.'  whah 
i  munn»  thr  "nghr  '  of  «  *oman  tnhave 
an  abotrn.n  free  "from  governmental 
intcrJrirntc  However  in  ill  IVXO 
decision  »n  \1t  Roe  ■*  Hafi.  the 
Supreme  <  ourt  laid  ihat  'hi*  "right'' 
»*t  nut  tit  hr<»ad  is  in  fCi|inrc  that  the 
foiomnent  j;a\  fnt  ar>  indigent 
wuniari  \  abortion 

r  KA  *nuld  have  no  direct  elleii  <»n 
thtt  pan  <il  Hie  Mi  Hat  dec  it  ion  In 
(ilhrl  words,  the  rtght  |n  pnvt(  \  '  drrw 
n**t  'fv|uirr  the  government  id  pav  f « i r 
ahi»rtn*nt    w.th  or  without  hHA 

Si.  miji  h  fur  the  hue  Protest  (  tauur 
Hut  ihr  Supreme  (  ourt  also  dealt  with  a 
•r ■  t  '»J  pri'  abortion  argument  in 
Mi  htat  land  */m  u  where  the  problemt 
jnr"  v.Mh  letpect  tti  IRA)  Pio- 
tfhiHtmii  groups  ur^ed  the  *  ourt  to  rule 
M;at  fh?  Hvde  Amendment  violated  a 
■  l.llrfcit  i  -»nit  it  ut  i  una  I  pruvnnm 
i^war  antretng  ftpjal  pinfttion  <i|  trw 
a-ai"  tthe  I  nL'al  PntieiluT.  (  lauwr), 
fvtautf  thr  If >dr  Amendment  denied 
i>ini)ing  tor  a  tpPtifiv  medial 
,i       -I ml-      {  ,i h i ' 1 1 1 1 1 n  |    tnjgl',1    hy  fl 

ular    i  Inn     <\    \-   -pi'    i  p  *■! 
*nrr.fiii    *hik   4 ) ■     .im  Imi.Iijijj  nl 
Miher  mfdt  al  tervi  ri  tnught  n>  nlhfr 
i>l  pfi-p!t 

M  the  (  ouri  had  utrpteti  thit 
argument  then  lf»r  Hvde  Amfndmetit 
t#nd  al'  iirnilar  <taie  la»v>  \*muld  have 
hern   invalidated     e>en   Though  ihr 


(  ourt  had  already  deudtd  thai  the 
"rtghl  to  pnv«4.>"did  nut  include  a  right 
to  a  govtmrrxnt-funded  aborlinn 
That'i  because  •  law  ts  unconttituttonal 
tf  tt  vio«aift  tstn  one  provision  of  the 
rj„?i,tution 

Sound  Lonf'iung1  Herc't  an 
illutl  ration  Peoplr  have  a 
cnmittuttiinal  right  to  go  io  ihe  movirt 
wtlhoui  guvernmental  i  ntci  fere  nee.  hul 
the  govemntent  ;i  not  obligated  to  pay 
for  the  tickets  tf,  huuesrr,  the 
government  decidct  to  rifahhth  a 
ticket-buying  prugram.  then  under  the 
Lkjua)  Protection  Clau&r  the  prugram 
muit  be  adminiittred  >n  a  «a>  ihaldoei 
nnt  Jttcr.minaie  un  the  haut  of  race, 
r-ligior..  or  natmnal  origin  It  would 
violate  the  f  iuat  Protection  (  tause  to 
pa>  lor  tuads  for  whiles  hut  not  lor 
hlaiVt,  for  etampte 

In  S4tHtu  a  dosel>  divided  4| 
Suprrmr  Court  ruled  th*t  the  Hvde 
Amendment  dtd  nor  nulali  the  fqual 
PtotectMn  C  laute -  btn  \,n\)  hecLuit 
Ihe  Hyde  Amendment  did  not 
dot  >  .mmate  agatmf  any  of  the  'tutpeil 
vlitsn"  currently  recogni/ed  under  thr 
(  cm.  iiiutmn  Ihe  "iutpect 
ilaiMftcatiotit"  currently  recngntredarc 
fare,  re/igton.  and  national  vrtg  in  la** 
fused  nn  these  claudication*  are 
automatically  vuhiected  in  what  \\ 
kmiwri  av  "vtru  I  jndu  ial  tcrti|m>  "■  ant  J 
foKt  to^/fi  ltd  ut  urii  r  iuJh  ial  uruttm 
art  uf/utf/.'i  fl/nan  mvahdattJ 

Humri)  are  mil  currently  regarded  ^^ 
a  tuipctt  dais  "  I  hui.  m  W*  Hut  ihr 
Supteme  (  ourl  did  not  in*. ike  the 
legally  lethal  *itr*it  urutmy  M  Hul  I  K  A 
would  make  women  a  "tmpet*  das\ 
IRA'i  leading  c  a  ngr  e*  1 1  oiid  \ 
proponents  and  pro  I  R  A  legtat  ".Lhnl^r ^ 
agree  lhal  tfvt  a  the  primary  legal 
puffuur  nf  f  R  A 

Iherelnre.  under  f  P  A.  lawv  whtih 
make  ditoncriont  between  men  jnd 
womtn  would  be  subjected  tn  "tlmt 
tudaial  v.rutiny"  and  would  he  nlmmi 
impoitih^*  to  tuitam  in  ihec  outu  as  it 
now  (he  caie  with  tacialtv 
Jive nminaltiry  Uwt  tn  (act.  uime 
prommem  pro  fRA  legal  v.rnlan 
believe  that  uniici  IRA  ihe 
>  iinttitutiunal  prohibition  agamtt  u_\ 
Ji»;  nminatiun  '  would  he  e>rn  ni.nf 
ah'tiiloie  than  the  piohihitioti  against 
rat  ial  diiinmmstion 

II  tiwplr  btfs  tSt  qM»<lon  for 
Myona  to  WHJgaaf  fbat  berauat  the 
Supetma  (  o«ri  baa  not  dei  tared  tht 
HyAt  Anendmevl  to  h*  «  form  of 


uu*o**H«iuMl  Hati  AMerMateattaai'' 
U  Mm  |mm(  fka  C  owl  «MI  mx  mmOvi 
await?  F  t  A  F*wt  A  ayrtaw  C%mt 
aliraaanaii  »tr»  aWataf  aw  tkt  fjrtafftaj 
Cotutkmthm-  *****  ERA 

•  WUat  kgmi  aarthnrilki  agree  with  tfcai 
ajaaJtala? 

I  he  abortion  FR  A  connection  tt 
recogni/cd  by  many  of  the  nation's 
leading  eaperti  on  abunmn  related 
tor, ii iiuimnal  law  What  follow i  u  a 
partial  hu  of  tht  legal  txptni  who  art 
on  fttord  fli  behtvtng  that  t'RA.  as 
currrmh  nordrd  would  likely 
ttwahdatt  ftatr  and  federal  tesim  itom 
nn  abortion  funding 

Prnf  Victor  Rosenhlum.  North- 
wctletn  1 1  ni>rnsil>  law  Schonl,  Prof 
lohn  Sonnan,  Jr  .  University  uf 
(  ahforma  Berkeley  I  a«i  School,  Prof 
William  I  Harvey  Indiana  Univeriity 
Uw  School  (dean.  1971- m  pfU\ 
Memy  Kartvon,  Indiana  Univentty  I  aw 
Sc  hool.  Pruf  drover  Reet  III. 
I'nivctut*  of  l»:aat  law  School.  Prof 
fn\rph  VAnhertpnon.  I'mviriity  of 
Tesat  I  aw  Schuo*. 

Prnf  Batilr  l.ddo.  1  oyola  I  nivertMy 
law  School  (New  Ortcantl,  Prof  I  ynn 
Wardle.  Brrgham  Young  lit  ivc.nty 
law  School.  Prof  C  furies  Rice  Notre 
Oamc  law  School,  Prol  fulev  derard, 
Washington  l.niversity  I  aw  Schonl  (St 
I  uuisf.  Pro)  Robert  Deilrn.  (  alholti 
I'nivrisity  of  America  law  School. 
Prol  Uilliani  Stanmeyer,  hrtauare 
law  Si  hool  Prnf  lohn  Baker, 
I  nuisuna  State  I  mvrrtity  I  aw  School, 
Prnf  Madlry  Aikei  Amherst  ( allege. 
P:nf  Vriilum  Vatente.  Villanovii 
I  nivertity  I  aw  School  Prol  loveph 
iVIIapenna  Villanova  I  nurrcdy  f  aw 
School 

Prol  lieuld  ftunne  St  I  oun 
I  uisritiis  t  avk  Si  hool  Pro!  Richaut 
Stttn  \alpataiMi  I  nivertitv  I  b« 
Si  hool  Prot  Dawd  (trandeld 
(  athnlu  I  mseritty  nl  Amenta  law 
School  Prof  John  I lontfotd.  Si  I  oun 
t  nivcrsiu  law  Schonl,  Ptol  fohn 
Pottt.  Vnlpaiatso  I  ni verity 
1  dw  School,  i'riit  Raymond  Maum 
t  atholit  llmvrrtitv  of  America  law 
St  hool  Prvif  Pavi^'  I  otte,  Cleveland 
Stair  I  mvrmiy 

William  H  Ball  I  tt)  Hall  A  skplly 
Marrtshurg  Penn  Paige  4  rimstruk 
(  nnningham  I  vg  .  eariutivc  director, 
Ammcam  I  niied  fur  life  \  eg*\ 
fh-frnie  and  'amrs  Hupp,  h  , 

I  tti    Renerul  i  uunsrl.  SH  I  f 
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In  addittoa,  ueat  of  tto  ttariuw't  m**t 
dkikgy^M  coa*»*atk>aud  acaolara. 
frol  Paal  Irani  of  Hanaral  Uw 
S<ao<d,  ttM  in  tttrwr,  I  HI,  tkjt  ■ 
aruaoaaal  MImaoU  r  aU  -coaJa  tovt 
■n  fffKt  on  abortioa  Mng  ty  rat 
atata  m  rrinfofCiag  ar  t<,  ai  procacrion 
irguMtsi '  apiatat  faaadtag  rtttrKtinm. 

Wa  aaiatt  aiao  look  (o  tto  t KBVritWt 
of  a  aataator  of  attfaa  what*  to 'a  aoata 
ERAa  to  (tok  fZatfe  tom**w*om 
Aktaay.  lawyers  wwU^  villi  (to 
Aanerleaa  Mill  |  laartlti  I  nloa 
U<  1 1  >  ha  va  wrf«4  co«m  la  torn  ttatea 
(Hawaii,  Mtaaaackaattta,  CoaaartkH, 
m4  rmmyltaaia)  la  rate  ttot  tto 
m  A%  «tocti  art  la)  iff  Ml  In  taoat  atattt 
mpki  pvkHt  fuaattag  of  ritelUt 
aaortioaa 

f  > pit^J  of  thru?  <\  hi,  her  \ 

i  ••"wiitn*  falih  .</  /Vnni  ■  Uoma 
*huh  g.v%  to  tfitl  m  f  rhtuat >  In  1  hat 
.dvf  Pro!  Scth  I  kreirnrr  and  PrH 
Vngmia  Krn  .il  i he  I  m.etuty  <>1 
Prnruth  jn<*  I  j^i  s,  huul  K»*-.  v 
K  .|Vm  .,1  iW  W.itnrn  v  I  an  Pmir  t 
rtmk  fhnnia*  |(«r  »f  ♦hr  Amrmdii 
I  .  .  I  hrilin  I  ,,ir,,|jii,,n  ..| 
('■-niitvMriij   tm>r  id-*o  j  peiitmn  in 

1 1"  (  unirtii  iriiftrJlth  (    ,u;T  *  hi.  h  ar  tf  LIT  1 

'hat  tK.  auw  pi?guin»t  .1  •jmqur  i<i 
»>'Mifn  ihr  Pc  ri  m  v  1  •  *  it  >a  la* 
1  r  1  1  f  ,1 1 ,  n  g  1  f  ,>r  1 1.1  n  f  <iihJ  >ng 
.ii-njii-v  aga  nvi  *n mm 
•  w|Miiit>  h.  mm.    nl  ihnr  -,r*  ami 

>  t<  /■  '  r  t  < » *  •  n  ■  grndi-i  bft>rd 
Ij\*.1m  .jm.im    'o    v  i.tlat  ,.n    ,i<  in< 

I'f  nii.,1.  iii.d  I  .(  i,  4  I  H  1  g  S  1  v 
VnTfiJnii'iii 

•  Ha<r  itatt  r.ntm  «cr  tared  rto 

►  R  A  itortlo*  arfcaimaf 

Sn  it,*  no  vtair  ■  nun  hi*  uvfi  ,  ttatr 
IMA  h>  traudoir  abortion  lu.sJtng 

ht;l  iVetlPf?  hl«  an>  muil  vrl  rr;f,  jr\i 
th*  argument 

In  ITK  Hawaii  Right  lo  J  ilc  »rnll« 
i.'ufi  fn  if v  tct  ttup  «iair  lumtini  nf 
ih.nl, .in  I  *,<  aKorh<»nit|^  autrtl  h> 
At  1  t  aimr/w>i  defended  in*  via(t 
>><nding    ptilxi     arguing  that 

wiiMr»»injj  (unding  for  ihortmni 
*hite  ccnunuing  la  rfimhurv  othfr 
nvdnal  pr.wzcdurc^  loughi  by  both 
wt<r\  >'i  (  nly  b>  tnrn  muhJ  br 
••fMarr.d.fiii  ((.  s  denial  id  fvjual  nghu 

m  1. 1  mint  id  u»i  and  ihui  a  viiiltlnin 
■d  l^?  Mfl*n,  I  R  A  ^.j^r^er  tV..«»url 
uphrW  :he  iiatfypudtty  on  ttatulnry 
grtinrhli   am.f  1hui  did  ni»l  rraih  thr 

In  i*«  i9«j;  ■  iu-  id  'f *  t     A.af  i  »- 
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Ma^ai  huvm  aMihatr  «d  A<  I  t*  uigrd 
thai  ualr  i  luprrme  laihi  in  rule  that 
the  iiaie  liu  intncttng  iborii/in 
tunding  vtnlaied  Kvfral  prov«t;cns  of 
the  ttair  mnintution  including  (he 
IRA  1  hr  court  Kruca  do*n  ihc  ,inli- 
funding  taw  on  (he  bam  ol  the  "due 
prurcti"  teciion  of  the  na*e 
(  on«>iut:on  anjexptu  i//^  mtedthatit 
h^tt  m»t  rtaihed  the  fMA  mur 

A<  M  tockt*  cMaavfta  to  and 
ryaalag  |a«t  la  Paaniyt»anla 
(•Vacrito^  aaovtl  anal  t  oaamikw  a/a 
•tf*  la  yrotr—.  Tto  CRA-akorHoa 
taaat  la  vary  mmkb  aa>f  la  tfcoat  caaaa 
[)«7la)g  at  aarly  ttagt  of  Ida 
f  raaaertcitt  avoctaaliakf,  rto  fa4ft 
laatiH  an  oratr  la  aatcu  to  coaaaatatai 
thjt  Ilia  ATI. I  'a  KRA  iknrtlnn 
argiiawal  tod  "aatofaatlaJ  aaarH "  arW 
(hat  II  wat  "Itsaatlai  ani  m* 
awraaaaiva."  Tto  jaalft  ittaaorartly 
aaaataaaal  tto  Halt  aalMaaalaf  aoHcy 
oa  01  tor  grounaa.  taaat  aoalatmiag  feat 
Haal  Hiwiri  oa  tto  ERA  qwfttoa 
im]H  a  laltr  at  age  la  tto  arnxtttaaga 
tivaaca  tot  aof  *al  tota  rtatto^r- 

•  WaR.tf  aoattatatacotfrtdW!  rtjttl 
tto  I  RA-aaoftloai  aigaaaui.  viH  ttot 
rataa  ttot  arattTa  rraraaaoattto  P^craJ 
PRA  ft*  aarioajatata? 

Not  ai  all  Noinifrpretalinnol  a  ira/r 
f  H».  hy  a  Hdtf  court  will  control  th? 
tntcrprrlannn  o)  the  ffcUrii\  R  A  by  Ihr 
ffiifjf  t ou '  1  Ai  JiitLivd  abovr  (he 
Supreme  I  outt'i  mO  HrRi  ruling 
morgly  tuggetit  that  the  federal  I  RA 
1  >ohJ  'nvaitdate  aft  reiirtclions  on 
ahurtion  funding  tiate  ui  federal 
irgaidleti  ol  what  happem  with  (he 
Mate  FRAt 

•  lad  »ow  can  H  to  "aHacTtolaatory," 
rtrn  matt  ERA,  for  tto  gomaaatat to 
rvfatt  to  aay  for  aaorrioaa?  Aftar  al.n  a 
aot  tto  eovtniamaia  "fevlfilaai  oaay 
wo  ait  a  caa  gff  at  i  gat  at  t 

Some  rRA  t'jpportert  have  argued 
that  fRA  nmply  would  not  apply  to 
lawi  which  are  baaed  or.  a  "unique 
phymai  characteristic"  of  one  lev  of 
whtih  (he  Hyvk  Amendnvnt  would  bt 
an  example  But  thji  view  doei  not 
ujuare  with  the  wnttnga  and  public 
itatemtmt  ol  torrw  of  f-  RA't  prtrw  ial 
proponent!  in  (  ongteta  and  in  iht 
aridernK.  comtnumty  l  or  eaampie, 
nne  of  the  fnremoat  academic 
«upportfu  ol  IRA  Prof  Ann 
I  rrroiiU.i  ol  Rutairi  U«  School. 
teiiiLed  rnforr  the  Mouae  Civil  arwj 
1  onidtunonal   Rights  Subcnntnittc-e 


on  Nov   I.  \M\  at  tollowi 

Ihr  t  HA  alio  rtqutrti  Hru  t 
neuirnt  /  cfamfiiattoni  faxed  tm 
phvu  al  tharactffawi  untquf  to  one 
set  to  auure  that  such  classifications  do 
not  undrrmxnt  the  equality  nf  the  lexej 
To  treat  peupUr  aifferemty  on  account 
of  iharacterutict  unique  to  one  sex  M/u 
ireat  (hem  differently  on  account  0/ 
their  xex 

Waaa  Ida  Hoaaa  Jwfltlary 
I  otaaiHtet  took  flaal  arfioa  oa  r  RA 
oa  Nov.  t,  Iff j.  Wtf,  Doa  Mwaraa 
(D  f  at  H  (to  ctoaaaaa  ol  tto  a«a> 
cmaaaftlct  wakh  tot  JarMlctioa  ovtt 
RRA-  coaWlraaH  oa  tto  rat  oral  ttot 
ERA  wooM  r^faara  tto  aaatkafioa  ol 
"atrkl  arrartJay"  avta  lo  ajrtgaaacT- 
rrtatnt  tawa.  And  at  already  explained, 
ta»i  subjected  to  "Ktict  Kruttny"  by  (he 
count  are  viriually  always  invalidated 

a  la  vltw  rf  alt  ttda  ttltoact.  aov 
ran  groaaa  rwck  aa  tto  Nallostl 
Orgaaltatkm  for  Woaata  (NO  W.) 
r Itiaa  ttot  aaottioa  faaaaag  rtatiktiom 
will  wt  to  ragaraad  aa  a  forma  of 
aiacoatlltartloaial  at  a  dlaerlaalaatloa 
waatr  I  RAT 

In  claiming  that  FR  A  will  not  affect 
(he  Hyde  AmenJment,  groups  such  at 
NOW  are  impliciily  contradicting 
argument  1  which  (hey  made  agamtl  (he 
Hyde  Amendment  before  (he  Supreme 
Court  in  yeart  patt 

l-nr  etample,  in  1980  (be  American 
Allocation  of  lintveitily  Women, 
NOW  .  and  other  pro- abortion  group* 
filed  a  bnef  with  the  Supreme  Court 
which  contended  that  the  Hyde 
Amendment  thould  be  declared 
urKontiituitonal  becauae  it  advertely 
affected  a  "atarkly  defined  lOOQf 
femak  and  lOOSr  poor  -  data  of 
individual* "  In  the  tame  caae,  the 
National  Womrn'i  Political  Caucut 
taid  that  the  Hyde*  Amendment 
"tevrrrly  tmpactt  nn  poor  womcri, 
depriving  them  of  equal  protection 
un  >er  the  u»  " 

In  oth  r  words,  these  groupt  argued 
that  the  Hyde  Amendment 
unt-or.atitutionally  dtacrtmtnated 
againtt  women  even  without  ERA  Yet 
now  j  hey  claim  that  FR  A  which  fnr  the 
fir  ai  time  would  make  lawt 
"diicrimina(ing"agjfliii  women  itnctly 
tmpermitaibk  -  would  have  r>oeffen  0*. 
abortion  funding  1*11^^^ 

Uatofta  C  ORgfc  n,  a  WajJaaagtaa 
atioraoy  wto  toe  wriftaa  aittaateatj  oa 
tto  FR  A-aaortio*  eoaaaacrtos,  rarttady 
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wrota;  "Tfcaaa  pro- EH  A  pom  ft  ttava 
aaaot  om  wyMMH  lo  tot  Saywn 
€  oarl  and  ara  low  aaklai  a 
eootraattctory  atgtsaotwl  <o  Coogriee 
aaiUMyValHatef  Ta«ifraatriMlll,iailly 
for  tba  oroaYa  graaoi  lo  futka  too 
or  t>aatstt  »bal  titey  tawatattvaa  aaaof  to 
Um  Safin aii  Coaart!  Too*  groatot  ara 
wot  bate,  booaat  wM  C  oatfr  aat,  wMb 
iSm  areaa,  or  wwb  At  Aaaartcaoptoott" 
Haarly,  groooa  aaxh  aa  N  O  W.  ate 
laaaf  urarw>ooayatjgtbaEHA  oba>7*Joai 
coooecCtoo  for  jaaaotaac  a!  roaaotat/  Pro- 
abortioai  Bfoooa  bova  oaayaal  tbia 
lapttilHtji  gaaaa  Mora.  Aa  laotrortrva 
aaaaaaaa  wwwi  la  Maaaaadaaaatlo), 
wbar*  tfca  laf^jaHf  waa  ccaaaiotrtog  a 
aula  ERA  la>  It7».  Soaae 
tawsssabm  vara  eoavantaal  a  boot  rot 
IKAVooaaiM^lra^aaiowalHirttoaitaw, 
(Mat  titty  vara  aatvawi  by  oa»  of  tax 
oatloo's  laadlog  eoaalHalloael 
aaawcrtataa  Hart  "aioajUati  of  tot 
wdatial  wooial  bova  tao  rffett 
whatever  on  lb*  oowat  of  to*  atat*  lo 
rtfolata  abortlo*  or  to  protect  Uim.it 
coaaaoteaat  wwb  Foiaral  Cooadtattoai 
ototraRy."  Tot  aapavt.  Prof.  Eaorcoct 
Iribt  of  Hanaro  law  School,  boa 
work  eel  ekoatty  at  tftaaee  stUb  Hat 
Aawleeo  C  ivil  I  IbtMlat  Ifaloa 
(AfLtlf. 

Partly  oo  tot  boa*  of  ProXjribe't 
oararaaMta,  Hat  Maaaacboarlta  "Jj, 
ooaaro  a y  tor  lafWatora  at*  rttifWby 
tbt  ttectorait.  A  tatt  ytort  taltr, 
laoataaootdy  after  lot  U.S.  Sooreoat 
CqsbI  opoafej  rot  cu^oUtottooaolj  of 
tba  Hyoa  Aeaaotlaatm,  tba  Civil 
liberties  I  a  loo  of  Maae  iCboatlla 
Kll  Ml,  m  ACLIJ  effioota,  wtot  to 
coon  !o  atfot  tool  lot  Maaaaekaaatt* 
law  barrlag  fondlag  of  alacllva 
abortVMH  rlotatttl  tba  atata  ERA. 

lot  atWotWa  aUraclor  of  CLl'M 
tta*to*e1  lot  aao»t  hi  a  ra.raaog 
rotoaao  wbkb  eoooareel  hi  tba  Aoftatt, 
Iff!  toast*  of  <>i  C  I  I  M  oewttrttr,  aa 
fooos**: 


But  the  loss  in  Wr  Roe  %a%  the  fast 
stra*  We  now  have  no  m  ount  hut  w 
turn  to  the  State  i  onstitution  for  the 
legal  foots  to  tave  Medicaid  funding  for 
abortions. " 


rhs  i /off  hqiKil  Right s  Amendment 
provides  a  legal  argument  that  wrtJ 
unavailable  ro  us  or  anvnne  at  the 
federal  level  Tht  national  Equal  Rights 
Amendment  is  tn  deep  trouble 
Apfrtwtr  a  strung  toalitmn  is  being 
forffed  bemeen  the  anti  IRA  coahiom 
and  ihe  tinti  abursum pestpte  it  \kos  our 
htfre  to  >-e  able  to  save  Meduotd 
pu\mt>nt*  fur  medtroltv  netessary 
abortions  through  tht  federal  ouri 
mute  *}thriut  ha\mg  i;t  me  the  'tate 
hjti'jl  Rights  inwmiment  ard  f<>sstbl\ 
hwl  i(t*  national  anil  t  &  4  mt»\*m*ni 


a  Alloa  f'oaa  lovalloallng 
mtrktiooa  an  abortJoo  faoatei,  w>at 
otbor  oto-aborlioo  rfftcta  oUgbt  ERA 
bava? 

F.RA  would  jeopardi/e any  law  which 
diittnguiihrt  beiwrcn  ahortion  and 
"tca-nculrar  or  mak-only  medical 
proccdurri  Ore  important  e&aniple 
would  be  the  "conKienct"  lawi  which 
have  been  enacted  by  Cong ren  and  44 
itatct.  These  lawi  protect  doctort  and 
nuraei  from  being  pen  ah  fed  fnr  refusing 
to  cooperatr  in  abortions  C  urrently, 
these  liui  arc  regarded  ■»» 
cnnitiUtional  But  und«r  ERA.  \uch 
law*  "would  be  treated  like  lawi  g»mg 
itate  official!  the  right  lo  deny  tcmcei 
to  black*  but  not  to  whim."  in  ihe 
opinion  cf  C  ongieitman  Hemy  Hyde 
f  orlhfrmort,  ERA  could  remfnrce 
ihe  "nghi  to  abortion*4  itulf  1  hai 
"right*'  it  cuMCntly  based  only  on  a 
majority  vote  of  the  Supreme  Court,  it 
hat  no  real  foundation  in  the 
Conihtution  Three  tilling  Supreme 
(  oun  juiticei  think  that  the  Count 
"right  in  abortion*4  doctrine  vhnuld  be 
nveriurned 

ERA  could  buttren  the  ~ri|ht  lo 
abortion,*4  howetet.  by  actually  placing 
within  the  Constitution  an  a'trrnative 
and  lets  flimsy  basis  for  a  "nghi  m 
abortion"  (i  e  .  Ihe  sex  discrimination 
approach)  This  mtghl  make  a  Supremi 
Court  reversal  nf  Roe  v  Wade  less 
hkely 

In  his  book  A  La+\er  Looks  at  the 
ERA  (I9R0).  Prnf  Ret  lee  now 
Solicitor  General  of  the  Uniied  Siaies- 
wrolr  that  "any  chances  for  correction 
(nf  ihe  Supreme  Court's  aburtiun 
decisions)  wnuld  surely  be  destroyed  by 
pa^ugr  of  the  ERA.  which  would  also 
teal  ihe  fate  of  ihe  few  remaining 
peripheral  abortion  questions,  such  as 
spousal  arid  parental  notification  of  the 
abortion  decision  and  posi-vtabihty 
abortion  regulation  " 

a  la  tbara  aostse  way  Haal  ERA  aaaf 
abortion  ca*  bt  aaoaratro,  wanW 
aelssaHy  aaacaabaf  tba  laal  of  ERA? 

Ihe  nnly  dependable  way  to  prevent 
r  R  A  from  being  used  as  a  pro  abortion 
tnol  is  lo  attach  the  abortion 
neutraliMtion  amendment  tn  ERA 

Some  enngrrttmen  have  tuggestcd 
thai  the  irouni  wnultl  honor  a 
!?fli!iamr   hifttwy"  wh.th  indirattd 


that  Cnngrets  did  nm  intend  ERA  to 
have  pro-abortion  cffecls  Suwh  a 
'Ufpilative  history44  wou'd  consist  of 
statement*  by  the  House  and  Senate 
judiciary  committers  and  by  leading 
ERA  sponsors  thai  ERA  ».  s  not 
intended  to  affect  abortion  law 

Bui  in  fad,  ERA  cannot  be  rendered 
"aborhnn  neutral"  just  through 
legislative  hislnry  Eirst,  the  federal 
courts  have  been  knoiar  ,n  ignore  very 
explicit  legislative  history  in  order  to 
achieve  a  desired  policy  result-  and 
many  federal  judges  strongly  favor 
abortion  funding  Second,  cuurts  need 
not  even  consult  legislative  history 
•inlesx  they  decide  that  a  legislative 
enactment  is  ambiguous  on  ils  face-  bul 
ERA  is  a  sweeping,  unequivocal, 
absolute  constitutional  decree  which 
tccngm/es  no  eaccptinns 

Third,  it  is  already  clear  that  some  of 
E  R  A's  major  congressional  tponsois  do 
nnt  desire  a  clearly  "abortion-neutral*4 
ERA  When  chief  Senate  ERA  sponsor 
Paul  1son|as(i%Mass  )te*liftcd  before 
the  Senate  Judiciary  Cnmmiltee's 
Constitution  .subcommittee  ft  May  26. 
1981,  Sen  Ornn  Halch  asked  Tsongas 
what  effect  ERA  would  have  on  the 
Hyde  Amendment  Tsongas  responded 
that  "ihiialnue  would  be  resolved  in  the 
cnurttj 

(JtTNnv  I.  I9HV  Hatch  asked  the 
:  question  of  chief  Republican  ERA 
Junior  (and  prn-aKoitinn  leader)  Sen 
ibPaikwood(H-Or  )  Pack  wood  said 
doubted  ERA  would  compel 
aboriinn  funding,  bul  that  he  could 
"guarantee  that  seme  suit  will  be 
brought  (against  the  Hyde 
Amendment)  on  that  basis  and  that 
"I'm  not  sure  how  a  court  would  enmr 
nut  on  it  "  Pack  wood  sarti  he  would 
fight  the  abortion  neutralization 
amendment  tn  ERA 

Clearly,  the  burden  of  prnnf  tests 
upon  those  *tho  deny  that  ERA  would 
have  a  pro  abortion  impact .  That  ts  a 
burden  which  thty  cannot  begin  to 
mrei  Therelore,  the  prohfe  movement 
must  prevent  FV  A  from  becnminf  tan 
of  the  ll  S  Consiitutton,  until  and 
unleis  ERA  is  amended  to  be  "abortion 
neutral  " 


C7 j|iyr  ir|ht   1^H4  by 
the  t^il  ii)ti*il  Riqtll  txi  Lift; 
Ctmnittc*c#  Inc.    r\iliil lahM 
Jfinuiiry         1^84 .  Coptcn 
avnilahlr1  for  53  foi  10 
nopies;  5r>  fnr  100  ls^ui'tj; 
or  $T,  for  mod  tf^ira. 
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DOUGLAS 
PAKI COMBTOGK  CUNNINGHAM. 


E.R.A.  and  Abortion: 
Really  Separate  Issues? 


Mmmj  roton  wbo  wotejrj 
fair  that  It  cmUataaeHto 
Smrsl 


time  oo  lea.  2SV  1*1,  How  Spscsker  Tnoeaea  P. 
(yNii  '*  wnowflK  trr  the  aaseatteed  Hones  that  to  mm 
denfrunlng  tht  prtgosed  fiawi  Hahss  ansae  Sanaa  <t.»  jp 
as  House  Joint  Ra**joo« No.  I.  Tte  Speafcr  thereby  can- 
pruatatdthat  E.f.A.  t«  i  major  Isghatil  i  priority  for 
the  session.  Tho  cottvMfeMl  pdmat  wwicen  was  thee* 
would  easily  pom  the  r>aiacr«<oattoend  House  but 
mjthi  run  »■  Un  nrpitrirm  r  not  t  raTatl  Tint 

It  did  not  work  out  (tan  way.  fatssestf,  trim  E.R.A. 
came  to  tht  House  floor  on  Nov.  15,  it  wee  defeased.  The 
National  Catholic  Reporter  nirisequsiuly  pubMed  an 
,^^.1^ — uw-"mrtTMittmuiiiiHiij  uf 
what  hid  occurred;  "The  station  tout  the 
rtjHsamtnointminabuitrr)  »  'filHmisenf  Esyreaaa 
tadves  lest  week"  (Nov.  25}.  Tht  operative  saaeaatat  of 
E  R  A.  is  brief.  It  reads:  'Twssnny  of  rfrhts  tender  the  kw 

any  Suit  on  account  of  kx.  Tht  Coaartsa  thai  tat  tl* 
power  to  enforce,  by  appropriate  Irajnnli ou,  Uwprovtom 
of  tha  Article." 

We  bctieve  thai  thia  proton**,  urease  revised,  would  In- 
vaUdattmtrfcbomonpubfc 

«at  me  coradence  rights  of  those  who  dwxmnotfopart- 
eipate  or  cooperate  In  abortion  and  daiuiunfa  prcessects  f or 
•  reversal  of  the  iroSetwease  Court  decaioo  tin*  tesa*ied 
abortion  on  demand.  Such  Judgnwnu  are,  to  be  urn, 
sharply  disputed  by  many  E  R  A  propmnu,  who  con- 
tend that  E  R  A,  and  abortion  ate  unrelated.  That  poaWon 

«Dov«lai  Johmon  is  Atfriafm?  dinctor  faWtffifth 
Life  Commit**,  Wmhmttm.  A  C  Paige  Comaiock  Cun- 
niriaham  it  tmamv  director  and  ttntnt  counsel  for  the 
Amenanj  United  foe  Lift  Ltft  Dtfenw  Fu*d.  the  fcyeV 

am  of  tht  prolift  movement. » 


432 


■Wort  m  t4Ml  rights  ■nwdratut 
to  ifMfct  p«Mfc  twmllmt  for  abortion, 
how  art  wtl  f ouuauVi 


J«w*ajiabyimeb*h  AWders^dMsu- 
r  of  Cathoficj  Ad  for  E.R.A.  in  "The  Equal 

<ae^Abortk«:SeparauaiMjDistifKi,M 
<A*.4/ll/»). 

Dining  the  current  Ounjrcesftonal  steak*,  ipaakers  for 
pro-c.R.A.  oreaaJaatkm  have  often  pvbttdy  suggested 
that  the  purported  E.R.A./ebordon  connection  a  a  tham 
^.raaetfbyonaaanarjfw 

Forexaeapktfc4bwinaki  rejection  by  the  House.  Matt- 
reen  Ffadhjr  waa  quoted  in  the  National  Catholic  Reporter 
at  saying  thai  E.R.A.  would  not  affect  abortion  law.  Sr* 
aald  that  an  anssnanieat  to  E.R.A.  propoeed  by  proiife 
groupt  to  render  E.R.A.  ncutra]  with  respect  to  abortion 
waa  one  of  several  "cafhonatt  eeatndsnents  propoeed  by 
paoplt  who  want  to  kii  the  E.R.A."  Hie  Equal  Rights 
COaaoon  of  Utah  said;  *Thk  attempt  {to  bit  the  E.R.A. 
to  abortion]  ts  pan  of  the  disreputable  propaganda  tech* 
tuque  known  as  the  big  be." 


An  stark  contrast,  however,  many  E.R.A.  proponents 
believe  that  abortion  and  E.R.A  are  related  iuuet.  Attor- 
neyi  with  tht  American  Oil  Ubertka  Union  (A.C.L.U.) 
and  other  prochoice  e^oupa  ram  already  attacked  laws  re- 
strictJag  abortioo  fuodnujas  f<>ur  uaiai,  arfuingihaj 'uch 
laws  violate  state  equal  rights  airandmenu, 

On  March  9,  the  first  court  m  the  nation  to  address  the  is< 
sue  accepted  thkargurnent.  In  a  ruling  that  wiUhavf  a  sig- 
nificant effect  on  prospects  for  enactrnent  of  the  Federal 
E.R.A..  iudae  John  MacPhaU  of  the  Commonwealth 
Court  of  Peansylvaiua,  the  court  Inunsdlatety  below  the 
Supreme  Court,  heU  that  state  laws  bmjting  Medicaid 
funding  of  abortion  to  cases  of  rape,  incest  or  life 
endaiujettnent  to  the  mother  were  invalid  under  the  state 
E.R.A.:  "Ok*  the  legislature  his  decided  to  grant  finan* 
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•one  from  *m  pa*  Hatha*  of  m."  Ht  Mid  Dm  Oh 
laws  aaso  vtahsiad  At  Mir  ccauxireaioaal  guarantee  of 
"cental  prosscrioa''  uadar  taw.  but  that  the  tqu^chu 
ibontan  ajsjuaaaj  'it  ■■fcortom  Mi  ntflksssst  hi  and  of 
gsutf  to  yrvnioaae  the  MM  btfoni  us  m  that  tboasstat* 
uui  do  ualawfuly  dlKrsaainaie  against  women  with  respect 

to  •  pt*SSCal  COmWOO  USdCJUt  10  womb"  (IteMr  v. 
ComaoffMrth  of  fenussytvanln). 

Thai  at  mm  tad  but  urged  on  Dm  court  by  Manned 
Parenthood  of  SomUwmw  Penssryrvania,  ihe  Women's 
Uw  Protect.  Che  Ansstican  Oil  ubertiee  Foundation  of 
Pennsylvania,  law  prof  won  at  Rutgers  University  and  iht 
ymvtrtiy  of  Pentnyrvanie  and  cehen. 

Uwyws  with  iht  A.C.L.U.  had  txwously  attacked  an- 
liaborion  fundi*  laws  In  Hawaii.  ManachuMfU  and 
Conissctkut  on  iht  bat*  of  Matt  aqua)  rigbis  ■mandmanu. 
lo  the  Hewed  and  Massachusetts  cat  (Hawaii  Right  to 
Life  v.  Chang  and  Mot  v.  King),  the  oowtt  ruled  in  favor 
of  ■bortion  funding  on  other  (rounds  and  exixwsly  stated 
thai  they  had  not  touched  the  eo^rt^bu/ibonkw  issue. 
In  no  way  did  they  reject  the  argument,  at  some  E  R  A. 
proponents  have  subeaquently  claimed.  In  the  Connecticut 
case  ( Doe  v  Maher),  the  Superior  Court  has  already  com- 
mented  that  it  finds  the  argument  "substamiaT  and  "very 
persuasive; '  but  has  not  yet  issued  a  final  decision,  which  is 
expected  by  mid- 1*14. 


\ 

ium,ta«U.19utx«eae  Court  tnvtiiasedihwraouirinia 
24-hotsr  wasting  period  prior  to  to  atscove  abortion  and 
other  minor  forms  of  abortion  rffttfaMson.  Oeneratty,  iht 
lower  Federal  courts  have  bean  even  mort  hottile  to  Un- 
so  to  nbortkm.Tlssas  courts  wuinot  cake  lightly  ar- 
i  such  aa  those  made  by  iht  A.C.L.U.  in  the  cases 


i, 


If  the  Federal  E.R.A.  is  enacted,  will  the  Federal  count 
accept  the  argument  put  forward  by  the  A  C  I  .U.  attor- 
neys m  thm  cases  and  accepted  by  the  Pennsylvania  court? 
Probably  so,  in  the  Judgment  el' many  kail  experts  who 
have  considered  the  question.  The  Pennsylvania  statute  is 
very  similar  to  the  proposed  Federal  E.R.A.:  "Equality  of 
rights  under  the  law  shall  not  be  denied  or  abridged  in  the 
Cormrwnwenhh  of  Penmytvar^  because  of  the  sex  of  « 
individual.'*  Furthermore,  U.S.  Supreme  Court  precedents 
strongly  suggest  that  the  Federal  E.R.A.  would  bt  tpofod 
in  the  same  fashion. 

Even  before  the  Pennsylvania  rutin*  the  National  Ri|H 
to  Life  Committee  had  compiled  i  bit  of  25  law  professors 
(not  counting  those  working  with  A.C.L.U.)  who  agree 
that  the  Federal  courts  would  probably  interpret  E.R.A..  as 
currently  worded,  to  invalidate  rcetxkrjons  on  stare  and 
Federal  funding  of  abortion. 

The  list  includes  such  respected  prolife  left)  authorities 
as  John  T  Noonan  Jr.,  of  the  Urdversity  of  Cnllfomia- 
Berkdcy,  Victor  Rosenbhim  of  Northwestern  University, 
Resile  Uddo  of  Loyola  University  (New  Orleans),  Ofover 
Ron  of  (he  Udvmity  of  Texas  and  Robert  Destro  of  The 
Cithobc  University  of  America. 

In  cwuuicrini  the  powibk  Lit  pact  of  ERA  on  abortion 
Uw.it  is  tmtxm/int  lo  keep  In  mind  the  prevalence  of  i  pro- 
abortion  nundstt  in  the  Federal  cr/uru.  As  recently  as  hut 


E.R.A.'s  clearest  impact  would  be  In  the  area  of  abor- 
tion fundi**  CurrvssUy,  the  Hyde  Amendment  prohibits 
Federal  Medicaid  ftsnda*  of  abortion  except  when  the 
mother's  lire  is  ■ikiigared.  and  about  )0  settee  subsuuv 
uafty  reetrkt  fending  at  wed. 

In  its  I9T3  eMUoa  tn  Rot  v.  Wade,  the  Supreme  Court 
ruled  the*  the  Ccewtstudoa's  guarantee  of  "due  proceea  of 
tew"  oontaim  an  sneakst  "right  to  privacy,'1  which  in- 
cludes the  "right"  of  a  woman  to  have  an  abortion  free 
ffom  govananenr  Insartaraaot  However. mitt  I tWruttttgi 
In  Harris  v.  McRm  and  Wffliams  v.  Zbaraz  (both  decided 
by  narrow  54  margins),  iht  Court  held  that  this  "right  to 
abortion"  wgi  not  to  broad  as  to  require  that  the  govern* 
mem  pay  for  an  sndejent  woman's  abortion.  The  E.R.A. 
would  have  no  apparent  effect  on  this  holding.  In  other 
words,  the  Mrigbt  to  privacy"  dots  nexrnquirV.»  funding 
of  abottkm,  with  or  without  E.R.A. 

However,  the  Co* «  also  dealt  with  a  second  issue  In  Mc- 
Rac,  and  at  ink  point  E.R.A.  becomes  highly  relevant.  The 
prochcuft  plaintiffs  urged  the  Court  to  rule  that  Congress 
had  violated  the  constitutional  guarantee  of 1  'equal  protec- 
tion of  the  laws"  by  funding  most  medical  procedures 
through  Medicaid,  but  denying  funding  for  a  specific 
M medical  procedure''  sought  >y  a  particular  class  of  per* 
sons,  in  this  case,  indigent  women.  By  a  5-4  vote,  the  Court 
rejected  mis  eminent,  but  onry  because  the  majority  cent* 
eluded  thai  the  Hyde  Ainendment  "is  not  predicated  on  a 
comtifttkYuJty  suspect  dtrtfkttton.''   


4E.R,A.  propoocnU  brikve 
that  the  Court's  omrent  standard 
•f  fonb  women  tart  equate  protection1 


The  term  "iusport  d**sifVsiloHM  is  •  legal  term  of  art. 
Under  the  current  Conttmttkxi,  kgWatrve  ctnssiflcaUon 
based  on  mot  and  national  origin  awreassr<isdmMsutpsct.'' 
Such  derivations  arc  automarkatty  subiected  to  what  is 
ttrmed  "strict  judicial  scrutiny,"  which  means  thai  they  are 
presumed  to  be  unconstitutional.  Undr  E.R.A.,  the  same 
would  be  true  of  cUssifications  based  on  sex. 

Uw*  subjected  to  "strict  scrutiny"  are,  virtually  without 
exception,  invalidated.  The  last  toe  the  Supreme  Court 
clearly  deckled  that  a  legislative  enactment  discriminated 
on  the  basts  of  a  "suspect  classification,"  but  nevertheless 
uphHd  the  Uw.  was  in  1 1944  ruling  allowing  the  Federal 
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tit  dm  that  mi  without  B.R.A. 
anannsaanln  ilmliiidstariv. 
ttaas^awiiliaiititolj  I*H  1 
l  objtoavus.  However,  tht  Cowl 
td  rnminittiuts  to  bt  "anastct"— 
orp>w^U>rtniinMt<tiiiio«ri  mUthecsaewnadn> 


afcarioast 

ERA.  prapoMMmttetteCoMt'tCMTCtfttfr 
dard  afforws  ««mb  aaaanasstt  prottttloa  i 


 1-t  iilm  The  f  mini that  ftf) lepl sausJai 

can  only  bt  adsitvtdif  the  U.S.  Coattstwtioa  tanwUio 
bar  dterieaantfloti  based  on  sex  at  strict*  aa  n  ao* 
liirrisaJnailiti  baaed  on  tact,  lot  tf  E.R.A.  would 
sex  bated  tows  rsmtthtdotuJi  "suatuctv'  thus  B.RA 

ymtot^lipl  *  atrthtHj   1  i 

and  ssautar  ttn  nwi.  At  noted,  the  Vnw  Court  Md 
that  restrictions  on  abortion  tutsan*  wan 
w.-t.  M  ■  "-riftlnniiaantiaiMinn 
dm* — which  would  no  longer  at  trot  uaosr  B.R.A. 

Ftonanttn  E.R.A.  pcopontnti  jnCoanwaanndnitbthv 
pi  cornrminiry  readily  admit  Om,  under  E.R.A.,  reetric> 
tionion  abortion  and  a^oftKnfunO^woyldbCfnbitctio 
"strict  scnitlny.''  Tint  was  cosflrmed,  for  raasssjli,  by 
AnnE.  Frttdman  of  Rutprs  Uw  School  in  New  Jersey, 
who  war  the  comma  choice  of  pro-E.R.  A.  advocacy  or- 
sariu^toreprtacmtne* 

the  U.S.  Senate  Judiciary  Committee's  SubcotnjaJtttt  on 
the  Coritttution  on  Jan.  24. 


'Soot  E.R.A.  propMMH  tore  wgMd 
ttat  abortkHMvlatcd  lews  short  mH 
Ml  within  the  scope  of  E.R.A.* 


According  to  Profaaor  Freedmaa,  under  E.R.A.  nay 
tow  that  makes  an  tank*  dtid>Ac«tk)n«Uitbaateor»n 
wouM  p,  — .  mftrftrr  I  ajnlmli  1 1  anajflu 

t^thmam*c»)a>  neutral 

P^ooooeiCTc^thf«hwf«thtiaftbaiadontnnnV. 
que  ptttsfcaJ  ctumctesletk"  ot  one  sex  reach  at  canatfV 
auionj  involving  pregnancy  and  abortion),  wu^sssatsct 
to  "strict  scrutiny. M  iht  said .  Under  queatfonntg  from  sub* 
committee  chairman  Senator  Orrm  H«cft<R.,Urah|,Fro- 
fr**0*  Frttdman  conceded  that  the  strict  scrutiny  standard 
ti  "strict  In  form,  fatal  in  fact.** 

The  questioning  pursued  this  pom.  Since  stncs  scmdny 
U  "fatal  in  fact/*  would  not  E.R.A.  ^validate restrictions 
on  abortion  functim?  No,  responded  Professor  Freedmsn: 
"E.R.A.  will  not  have  a  pracucal  impact  on  judicial  dtd- 
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Court's 
farm  of 
ruaVtoartvocy 
Proanaor  ft 


csasseoftheS* 
■tat  to  aa  altar* 
twalyan,  tat  nosssfinaiossal 


tea 


-   ,  . — -  — .    i   —  Court 

mid  am  rut*,  that  the  Hyde  Aaaindasass  vioanrd  the 
r^ioarnwy.aatiidUaot.  die  Court  wWssd  to  raach 
iht  naataan  rests*  as  the  ftstum.  It  would  not  nasd  E.R.A.. 
bnoaMtt  it  could  reverse  he  anaMnailnii  of  the  tight  :o  pti 
vary.  Haw.  E.R.A.  would  have  no  practical  effect  on  the 
H>rti  *mm*mm  Dw^  »aatlnai.i, by Saaaicr  Hatch, 
Froinaor  Piinhaan  dang  to  the  quaHtlar  "practical  " 
whkhaac4htritwprc^aawra«naidMa 


tart  Claarty, 


^mmtj,  it  btp  the  ojuaadon  to  assort  that  E.R.A.  will 

■hsMasd  Ij  a ssngto  vote  to ooaapsl afcorrion  fuodim 
ua^thtcuiTtatOjaatstatam 
saan  aartry  offartd  dubious  sotciiaitkw  oe  tht  policy 
prtftrsnoai  of  the  currant  Siujrtme  Court  justkas.  rather 
J"  "  of  how  E.R.A. 


 rrilO^.^M,,, 

Thonsasl.  Emerson  of  YateI^JWioc4-sometimesre^ 
fanad  to  as  *tht  father  of  tht  E.R.A. "—took  a  similarly 
tvtaivs  autumn  whto  he  tanintd  before  the  House  JucU- 
dary  OannaWt  Subcornmktce  on  CM  and  CowHtu- 
bond  Rights  on  Oct.  It.  1913.  Profonor  Emerson  said  he 
thought  that  under  E.R  A.  tht  Supreme  Court  would  con- 
tinut  to  regard  the  right  to  privacy  at  the  "simplest  ap- 
proach" to  abortion  and  abortion-funding  questions 
Thssrfort,  he  said,  tht  E.R. A. /abortion  issue  was  *a  red 


SajaifleantSy,  however,  he  added,  "I  wouldn't  say  that  if 
I  wart  en  attorney  attempting  to  overthrow  Harris  v.  Mc- 
rat,  that  I  wotnaVt  make  that  (E.R.A.)  trvantnt.'*  But 
how  can  das  be?  Would  tht  castasguished  prc^enm  bran, 
cash  "a  red  herrfag"  before  tht  Supreme  Court?  The  Code 
ofProreeannalRerflonafeu^ 
datsoo  forbidt  lawyers  from  raasng  chaass  that  are  "un- 
warrantnJ  by  esttrJng  tew"  or  not  tn  "aoodfahh."Profes- 
wr  Emerson  cannot  regard  tht  E.R. A. /abortion  daim 
both  as  a  good-fahh  argument  as^m  "tradherTmg." 

Somt  E.R.A  propomnu  have  argutd  that  abortiori.fe- 
Iaie4lawiirsouldnc<ra0withm  the  scope  of  E.R.A  Since 
E.R.A.  dealt  only  with  cescratimation  between  men  and 
women,  and  pvantft^tts"unic^ 
of  women,  abortjojtreleted  tows  art  not  f4suatydiscrimi- 
nsjory.  they  atttrt.  Thin  argumsmwpwtU  summarized  by 
EMmbeth  Alexander  and  Maurarn  Fiedler  in  their  1 9*0 
AstgnjCA  article,  as  follows:  "Put  in  simplest  terms,  the 
equal  rights  suneiidment  guarantees  equal  rights  for  men 
and  women.  Men  can't  get  pregnant,  can't  have  babies  and 
can't  taw  abortions.  There  is  no  way  any  E.R.A.  can  give, 
or  deny,  men  an  'equal  right'  to  abortion  with  women!" 
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her  ssatisnony  Wort  tan  House  atti  janwlmi,  foe  eaaea- 
^,73Sr  Fteatntsi  ««*  ^E»  A.1io 
rtquiras  strict  aaarter  of  dusflta  m  HiH  ■Wm' 

people  o^fferentry  on  account  of  characs^ietics  unique  to 

As  already  nosed,  lews  subjected  10  strict  Judicial  scrutiny 
its  aaw  inverted  dedar* 

Ftutncrmore.  tht  Supreme  Coast  has  mjtcted  W 
••untaue  physical  dieractssletics"  encecrtou  in  several  re- 
cent COM  tavoMrsj  Thk  VII  of  the  CrW  Rights  Act.  which 
prohibits  cascriiruneuon  "on  the  basis  of  s«"  tot  employ- 
ment.  Under  Thk  VII,  mi  ensptoyer  unlawfully  cascriml- 
ntsei  if  he  tram  •  penoo  "in  •  meaner  wtuch  but  for  that 
person's  sex  would  be  afTerem."  tht  Court  h~  — ~* 
(L  A.  Dept.  of  Water  v.  Manhart). 


Ouch  a  "but  for"  standard  means  that  legal  "distinc- 
tion* based  on  unique  gender  characteriitks  boeorne  para- 
digm cases  of  unlawful  cascriniination,"  John  T.  Noonan 
jr  of  the  University  of  CafifornavBerkesey  Uw  School 
testified  before  the  Senate  wbcommktae  on  Jan.  24.  Pro- 
fessor  Noonan  is  one  of  ihe  nations  dioinguishad  legal  his- 
torians and  a  leading  authority  on  constitutional  tow  per- 
uming  to  abortion.  (As  discussed  above,  the  Common- 
wealth  Court  applied  the  Pennsylvania  E.R.A.  in  precisely 
the  manner  that  Professor  Noonan  predicted.  The  court 
uid  that  the  Pennsylvania  laws  violated  E.R.A.  because 
they  ••discriminate  against  women  with  raspect  to  a 
physical  condition  unique  to  women.") 

Professor  Noonan  told  the  subcommittee  that  this  prin- 
ciple would  apply  not  only  to  restrictions  on  abortion  fund- 
mi.  but  also  to  aU  other  aovernment  policies  that  treat 
abortion  in  i  ••discriminatory"  manner. 

Thus,  E  R  A.  would  Jeopardlic.  for  example,  the  "con- 
science" law*  that  have  been  enacted  by  44  states  to  daw. 
These  laws  protect  medical  personnel  and  hospitals  from 
being  penalized  for  refusing  invorvenstnt  in  abortion.  Un- 
der ERA.  such  lews  ••would  be  treated  like  taws  giving 
state  officials  the  right  to  deny  services  to  Macks  but  not  to 
whites."  in  the  view  of  Congressman  Hyde. 

Some  E.R.A.  proponents  insist  that  the  First  Amend- 
ment alone  would  allow  individuals  and  institutions  to  re- 
fine  to  cooperate  in  abortion  on  reugiouf  grounds,  E  R  A, 
or  no  E  R  A  But  Professor  Noonan  reminded  the  Senate 
subcommittee  that  under  E.R.A., sex  discrimination  would 
probably  be  treated  like  race  discriminauon,  and  that  in  the 
much  pubUdied  Bob  Jones  University  Supreme  Court 
cfcasion  of  1963:  "Government  policy,  carrying  out  a  con- 
stitutional principle  of  noncttscrimi  nation  on  account  of 


race,  outi  ssgM  reHajrru  ttarty."  If  the  easi 
taken  under  B.RA,  rsiasmss  schools  tUt  i 
tion-rtassad  activities  asajat  find  thser  tax  i 
jeopardy,  Prorsesor  Nooaan  sssd. 

Rsssdes  ssyssadfcng  "abortion  rights"  in  the  ways  de- 
ter*^. ProfsssorNooeie*  and  or^ 
feat  that  E.R.A.  could  reinforce  the  court  created  right  to 
ibortion  itssrf  and  dtmirash  chances  for  a  Supreme  Court 
reversal  of  Roe  v.  Wade.  The  Roe  decision,  it  may  be 
noted,  has  been  severely  cririctasd  even  by  many  legal 
scholars  who  favor  legal  abortion,  because  rt  so  dearly 
lacks  airy  real  bask  in  the  Constitution . 

Laffoumtacr  the  Supreme  Court  nasfflrraedRoeonaW 
vote,  but  Justice  Sandra  Day  O'Connor,  joined  by  Justice 
White  and  Justice  Retaqtss*.  issued  a  cavefutty  masoned 
dissent,  whfch  in  substanot  argued  ih«  Rot  shoutd  be  over- 
turned. Such  a  reversal  is  a  distinct  poeefcutty  if  more 
"strict  consuuetionsst"  Jus^atfappotwed  to  the  Court. 
Prospects  for  such  a  reversal  ecay  be  lasaaajd.  Iwwever.lfa 
concrete  beast  for  a  "right  to  abortion"  (i.e..  E.R.A/ituv 
qualified  bar  on  sex  cUscrmtmation)  is  placed  within  the 
Cc**sulutioo.  In  his  I9t0  book  A  Uwyer  Looks  at  the 
E*.A..  Professor  Pex  Lee,  now  Solkitor  Oeneral  of  the 
United  States,  went  so  far  as  to  say  that  "any  chance  for 
correction  lof  Roe]  would  surety  be  destroyed  by  passage 
of  the  E  R.A." 

Over  a  year  ago,  the  National  Right  to  Life  Committee 
and  other  protife  groups  proposed  a  simpk  means  for  defi- 
nitively separating  the  E.R.A.  and  abortion  issues:  an 
amendment  to  die  text  of  E.R.  A.,  to  rend:  "Nothing  in  this 
Article  (the  E.R.A.J  shall  be  construed  to  grant  or  secure 
any  right  relating  to  abortion  or  the  funding  thereof.' 


'Pro~E.R.A.  advocacy  group* 
have  vehemently  rejected 
the  tbortion-neuttalizatton  amendment9 


If  adopted,  this  "ebortkxv neutralisation  amendment" 
would  prevent  E.R.A.  from  affecting  abortion  taw  in  either 
direction.  (It  is  sometimes  referred  to  as  the  "Serssebrenner 
Amendment"  after  its  sponsor.  Representative  F.  JameaN 
!knsebrcnncr  JR..  WisM  If  this  amendment  were  added  to 
E.R.A..  N.R.L.C.  and  the  other  national  "singse-lssue" 
proUfa  groups  would  withdraw  their  opposition  to  E.R.A. 
Many  protife  individuals  would  enthusiastically  support  an 
abortion-neutral  E.R.A. 

Nevertheless.  pro-E  R.A.  advocacy  roups  have  vehe- 
mently rejected  the  abortkm-neutraliiation  amendment. 
At  it*  convention  last  October.  NOW  (the  National  Orga- 
nization for  Women)  unanimously  adopted  a  belli  gerem 
reso»ution.  later  tent  to  every  member  of  Congress,  which 
lead  in  part.  "NOW  serves  notice  on  Congress  that  we  will 
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it* IRA,  aad  ahat  aoy  e>aa» 
•mmi  aaeMa  ream  her  ar  I 


€nWn**M*XK  MMfloaroaMaui 
0mm*m*w*mmM"mm  MMofMrohnrUMu 
tMininiii.M  ii  HtoMMlMgnaMMotnd 
mmmmmmwmM^mmm  Ta^balamalaM 
llA  weMe rveam ow airmuj  :weown* vcee aautar 

m  wwIm*"  mmm*.  mii  m*.  <hm 

by  hard  anatom  the  wiiainme  — ool  They  mm jaMwt 


taankw  of  tlH  rraeam  of  E  R  A.  mar**  «***». 

In  At  Farter  fMt,  MM  om  Mm  of  tht  coart't  )looar 
e^^ea-M^l,,!!,,  n  iiroaarO»aE.EA-iff. 
•aa  aa  aborooa  lew.  k  to  abo  gan^reny  mo«M  that 
«tatktFt««ilcMni4odio<MlocoiiMl(ite^bkihv 
MM,  may  ©Ana  path  om  ibMtei  mm  export  the 
mmM  Ml  wty  aware.  At  Jiadge  rHtfida  Watt  of  the  U.S. 
COMrt  of  Appank  of  M  Dkarka  of  Cofcuabta  pM  dll 
IWapoach:  'TlMjiM^iilojiMii, . . .  akfatolnofc. 
tof  ooi  o»07  o  crowd  and  oicfciof  om  your  freade"  ( The 
WojNoMoo  ta.OM.25,  IW). 


by*  U.S.  Carta* 


I  UJ.C.C J. 


•ProUft 


of  E.R.  A. 


Al^MkOitCMhofcbM^tMoMMluoapoMOM 

OOER  A  Mart,  U.S.C.C.  IMOMOJMiMOMllMHMO 

I.  are)  tkarvfare  caoeeed  the  OMftBM 


MOM  M|M«aaflMMctnJrMOfMt 
OMfcfh»lioAOJMl  Ml  lakptUOtd  WOMf 

om  nrpjoj  Mm  m  «om  No. 

to  «h*  toot  of  dm*  QPfPQMMi  riMOtot  uMh  hi  ■  mmm . 
al  obMctkuw  io  Mr.  ttNenTi  mmoomJ  mi  of  the  lag*, 
tativt  pfOMM*  I.M.  arffcred  Ml  MOOMMOl  «M  ooM* 
CM>  OMHMMJ  MM.  TV  «0M  WOt  I7U47~<M  VMM 
•OM1  Of  the  MMOf  IVMIM  HMOfOT.  "Tht  OOtaJ 

right*  MMMM  aa't  daaat  km  M  won't  aartve  aunty 
Mort  each  dafeots,''  Tot  Niw  York  Tom  ceooneaMd. 
EpoMponcaa  for  ERA  atnaM  j  pi  mi  lueinnnJy 

tMMOllM  My  aaahl  lUQQi  UQ Ml  idoMwl  I  UMMOJ 
M  ERA  M  I  Ml  out  aajond  My  torn  loo]  pound  aa 

OMMJMM  MOM,  M^MM>  M  the  wtht  of  M  ftdMf 

decaJoa.  In  a  ilajiiHiant  ill  ilnu  ■      the  N.C.C.B.  a* 

aooftad  oa  Aped  It  Ml  if  M  MntUMMMiaMMaiM 
MOM  to  not  added  io  ERA.  N  C.C.I  "wH  have 
aoalmMh«bM  MopoowE.lUt  Maooiof  MaartOM 
anxtl  momou  Mm  wol  paw  " 

YM  MOlMt  MOW  fcOM  MfMoJ  tO  tOCOOOM  M  hOO 

ftvoiom"  ijoce.  todatd.  any  E  R  A  propootM  who 
PoaUOM  ALt  irr1^  ratii  mtdtn  t  n  lunimiaii  atiim  tji  Uu 

fao^wiiitadmlOp  p  y'i  RtpteMMatoo  QauoavJ 

ScbMdwiR..  R.I.I,  a  atroaj  tupporter  of  ottHE.'ILA. 
aod  lojal  aoorooo,  m  Oommt  mJ  a  nojonar  dox  ifet 

MIIMMMjaMTOMMOfEi^A.  "MMOthMM 

tjMdflc  nd  Mnfy  oj  Ma,  (o>)  oo  won't  ft&M  taa  omh 


NOW  Pi  i  Ii  I  Joay  OoioMMj'i  MpoM Ml onaa* 
(M*  and  forcafW:  "We  HE  ojooart  ootMoa  OM  a  tkm 
(QMtvMl|E.R.A.NoMtMMM  ofaaoaMy  m!m> 
pan  vrf  nMr  mmm"  (MMMm  laajMiar,  Dm. 

J,  IWJ). 

E.R.A,  proooacM  kovt  9MM  pM  fanli  toy  coovindnf 
riflo  why  M  aoM  ommoommi  mom  ioooM 
not  be  adopud.  Som  lam  awmd  tfctf  M  a  rrnwert 
would  "dihot  tot  ftoMOrt  riMpk  of  aoMhy."  bar 
ob*to«ily  no  ''doobon"  moJmmM  E.R.  A.  M  foct 


Othw  EJA  id  mai  m  MgooJ mm Rh  oomm 

Mry  to  "duttcr  op"  ERA  wan  oa ommmwi  becauM 
CMojMJ  can  rtodrr  M  oomm  "aboitM  BMtal'1 
thrcofb  "iMMtho  nMory*'  (rHonioj  to  the  oflUtt  iw* 
orf  of  M  MMM  ojada  by  CoapooMooJ  ptopoaanu 

to  fact,  however.  iMcoomaorfMe^coooMtnMjra 
too  defar  lo)  Ipjiliil  I  ootory  M  they  dtide  Uom  m 
toactifoM  la  MMM)  m  •  nor  AipaMy,  E  R  A.  o 

wwajBM"*-  ■  «P«aw  ■e  pfonpH  of  oaoojoy 
whhoMeMptM)wajoooft:Mioa.  Taoy.RhbyoooMom 


I 

Mi  M  oohm  ooM  M  bMoty  lonooadooj  tha  eo- 
MMofE.RA.d^wMrMareoordtMoea^^. 
Whoin  OM  PM  M  *Mt,  PWMMMJ  E.R.A.  pfOpOPMM 
OMt  ptacad  MMJJMM  Mo  E.R.A.'s  lojMotht  record 
aaftldoM  to'atrwt  the  purpoaM  of  any  future  Jwdae  who 
wohM  to  reach  a  Beookortioo  rank*  aa  anon]  anaunort 


I  Ooo  Edwordt  (0..  CUf  ).  chaarouut  of 
the  Homo  mocommm  wok  MmmM  om  E.R.A., 
MUMroVlookoa^CoMMMiiaMerE.R.A.  "Mria 
iodkial  acruooy"  would  apply  w  aoV  law  baaad  on  a 
Muroour  phyocal  chertcwmU''  of  one  m.  Mich  a  prtf 
ae«<y{Nov.  y.  I*l)>.  Ahhout^aooMMtaerfpon  uarn 
MttyaoaMraleMuoMeftkclffha^ 
•»  ryrtooER-A.  had  oaen  kUMd  by  tht  Houae  Judjcv 
MY  CMMMM  whoa  E.R  A*%  pfMMMltMjktB.tA 
to  m  Haw  floor  oa  Nov.  IS,  to  Pact*  ao  commmi 
-  MM  kM  om  oaaoi  m  of  ao)  onloMt. 

Who^ofllMrhMadcMfMoorlEAai^ 
mom  Pool  Tmmjm  (P.,  ktml  wiat  offost  E  R  A 
woMfcavedkMlfydi  ^MMMaMl.MMTtoojairt. 

(May  M,  IttJ). 

Whoa  Motor  Hatch  Mad  tht  r  vi  owe**  of  tat 
aoJtf  Rmumojm  aaoroor.  Serutor  Rot  Pad  wood  (k,, 
0?»J.whotaaooMlaaMofihiproch^ 
Sm.  9mm  P»ci wood  Mpondad  that  kt  doubted 
ERA  oaohj  unawl  Cueepai  lofMai  obortom,  out  that 
kt  couM  "fwetMt  that  aom  bum  wtfl  be  broMjM(aMMt 
M  Hydt  Ammo!  « ikM  oaot."  and  that  "l  aa  not 
oare  how  a  coon  would  com  m  on  k."  Senator  Pack* 
***  **  kt  wouM  fight  tin.  abortkm-otMratMion 
MtndaaMlNoe.  I,  IMJ|. 

oMy  oepaniialli  way  to  rrodar  tht  current  ERA  "tbot- 

a^autrai^otoantewdM.^ 

mm  to  oppM  paaaapf  of  fi.R.A.  aa  currently  worded, 

peobakry  OMMoj  E.R A,  M  haat  for  the  current  Con- 

PM. 

Evoa  if  B.R  A  paaaai  aa  earrenOy  worded  Mt  a  future 
Coatroja.  rataVatMa  by  m  atau  trajihaoiai  k  AaabdW. 
TV  erlpMl  E.R  A  M  abort.  euatoMokk  wMrMUof 
by  72  atMai  before  the  Papreaat  Court  lapalead  abonkra 
oa  dctaoad  aod  by  l2oKirebei\xetaxfuodM|of  at^ortioa 
koMwaaMjMpoiMJbeut.  TMhpj.otwoof  aoaar  of 
^^ytoj  -tMt  are  aow  trjonjfy  aMJaoorooo  aad  art 
uanMy  m  radfy  B.R  A  over  proVft  appoakhm 

Aa  astraordbMry  ami  of  pottkal  ajnacroui  to  re. 
ajaMfMaoycooMutaoMlaaia^^  ft 
■tMMifcMnoaachpokMdM 
ME.RA.aolrw«HMtoink<dwMhac^kat.trE.RA.to 
reeky  MMeoded  orantrUy  aa  an  "econowtk  aouMy"  rrxu- 
m%  m  NOW  and  other  btmmm  poopj  My#thwMtodif. 
fkuk  to  auJaMMd  why  they  woTMaooMmaoortfctv 
MalMM  MtaMtnt.  II  anight  not  be  too  cynical  to 
MJgoM  that  aoM  fcmkoM  leaden,  aod  acrac  poekkiam, 
tvayraaly  rrefertotuml  ft  A  ata^d  (£  Coiujrau  durir/ 
tMa  akjctkai  year,  thereby  crftendai  kt  tuefubre)  es  u 

rahauj  ef  fom. 

Prokft  orvaiaaJona  have  propoaaJ.  in  good  fakh.  a 
aaem  for  deflruMy  Mparatkuj  EE.  A.  and  abortion.  Pro. 
i  »  A.  group  have  an  UmI  opportunity  to  remore  a  ma 
IwobMrnwoMMMof  ERA  The  burden  to  now  on 
ERA'iprtoonmttojuitkVthMfrefu^  fj . 
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Honorable  Jake  Garn 
United  States  Senate 

Washington,  D.C.     20518  ' 

Dear  Senator  Garnt 

The  Pennsylvania  "E.R.A.-abortion  case,-  Fischer  v.  Dept.  of 
Public  welfare,  attracted  a  good  deal  of  attention  last  year  when 
a  state  judge  held  that  Pennsylvania's  E.R.A.  made  the  stated 

Hyde  Amendment*  unconstitutional .    That  particular  holding  has 
now  boen  reversed.    Because  of  your  interest  in  this  issue,  and 
in  this  particular  caee,  and  becauee  of  counsel  on  thie  issue 
that  I  have  given  you  In  the  past,  X  believe  It  is  now  important 
to  reassess  the  Situation. 

BACKGROUNDS    Joanne  Fischer,  and  othere,  challenged  the 
constitutionality  of  Pennsylvania  statutes  that  restrict  the 
circumstances  in  which  the  state  will  psy  for  an  indigsnt  women's 
abortion.    The  laws  were  eald  to  imperml esibl y  infringe  on  rights 
of  personal  privacy  guaranteed  under  both  etsts  and  federal 
constitutions  and  to  violate  the  equal  protection  clauses  and  the 
Equal  Rights  Amendment  of  the  Penneylvanla  constitution.' 


The  Pennsylvania  E.R.A.  reade  in  ite  entirety,  "Equality  of 
11  not  be  denied  or  abridged  in  the 


rights  under  the  law  shall  r»«*=  iUt  iug«i  »u 

Commonwealth  of  Pennsylvania  because  of  the  sex  of  the 
individual."    Penn.  Const,  art.  I,  sec.  28.    Section  1  ot  the 
proposed  Equal  Rights  Amendment  to  the  Constitution  of  the  United 
States  reads  in  its  entirety,  "Equality  of  rights  under  the  law 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any 
State  on  account  of  ees."    See,  e.g.,  S.J. Res.  If,  99th  Cong., 
1st  seas.  (1985),    Advocates  and  Interpreters  of  t^e  Pennsylvania 
provision  are  urging  an  Interpretation  of  the  state  guerantee 
that  is  in  conformity  with  the  federal  proposal  {and  there  is 
state  procedent  to  that  effect). 

I       CHANCELLOR'S  OPINION:     On  March  9,  1984,  Judge  John  A. 
MacPhail,  acting  as  chancellor,  declared  the  abortion  funding 
statutes  unconsti tutional  and  prohibited  their  enforcement.  He 
found,  inter  alia,  that  the  statutes  violated  the  Pennsylvania 
Equal  Rights  Amendment.     In  concluding  his  discussion  of  the 
state  E.R.A. ,  Judge  MacPhail  wrote, 

"We  are  of  the  opinion  that  while  Petitioners*  argument 
under  the  ERA  Is  not  as  strong  as  their  equal  protection 
argument,  it  Is  meritorious  and  sufficient  in  and  of  itself 
to  invalidate  the  statutes  before  us  in  that  those  etatutes 
do  unlawfully  discriminate  against  women  with  respect  to  a 
physical  condition  unique  to  women." 

Fischer  v.  Dept.  of  Public  Welfare,  482  A. 2d  1137,  1145  (Pa. 
Cmwlth.  I904T-   " 

At  the  time  of  the  decision,  you,  Senator  Carn,  said  that 
Fischer  "has  provided  another  piece  of  evidence  showing  that  ERA 
m^ns~abottion."    130  Cong.  Rec.  S  2661  (daily  ad.  March  13, 
1984).    You  inserted  into  the  dongreealonal  Record  the  relevant 
parts  of  Judge  MacPhail's  opinion^    You  also  pointed  out  that 
"the  Commonwealth  Court  is  not  Pennsylvania's  highest  court,  and 
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•  •   •  (p)erheps  we  have  not  heard  tha  laat  of  this  case  ■  w»n 

thr/cS°8:.h,ara  or      a9ain'   hiv. V":; 

to  rlv^ne^nlo  CTT'  Th/  J"!1  Commonwealth  Court,  sitting 
revised  1.1^  i  P^!?"  °!  0n'  °f  th,lr  °"n»  Jud9»  MacPhai:,  9 
rovarsea  his  in  part  and  sustained  him  i„  part.    Tha  full  c  ir» 

ofhe?  m-nf^if0'  •bort,on»  on<?«       ha.  undertakeiTTo  pay  for 

Writing  f0r  tha  Court,  Judga  crumlish  oaldi 
c.rry"i%«!-C?rtlS4!!44TS'  "-"j  who  choose  to 

cl^n«I^i".i"""  d0'f  noJ  lnwolv«  •  gsnder-based 

True*  thla  Jtatutanhaa  a'baafa'  l ""U  '3ual  5»*ht«  "•"dment. 
chooa.  !„  „!„!        ?      ?  ln  3ena»r»  'or  only  women  may 

choose  to  have  an  abortion  or  baar  a  child.    But  women  are 

-«        Sh.'eo  a  at1,8CI,"i?at'd  ^a,n"  beeau"  o?  thel 
Pr^cedu?.    n!?    I    l0"       dlr,««"  •*  abortion  aa  a  medical 
procedure,  not  at  women  as  a  class.'    Hoe  v.  Sec,  of 
Administration.  382  Mass.  629,  4X7  H.zTSd'HI,  Ul  <19B21 

fo  tr**?'  V"  «■■••"""*>•  ComSonwwHn^i.'choaen 
Jf*u "  h'r  ■  '•9«tlmat.  state  interest  through  the  use  of  Us 
funding  power.  W.  hold  that  the  (abortion  funding  statu?., 
righ?s  amendment  '  proVlS,on"  ot  th«  Pennsylvania  equal 

Fischer  y.  Commonwealth.  482  A. 2d  1148,  1158-59  (1984). 

suss  a.-j.a-jrs^sjnj-u!  sis2*58 

Pnn-?UD?Ti?N  PRES^TED*     Th«  chancellor  held  that  Pennsylvania*  s 
Equal  Rights  Amendment  constitutionally  forbade  state 
restrictions  on  ^ding  indigents'  abortions.     The  Commonwealth 
?,fru  11,6  ^•***on  before  us  is  this:    Does  the 

opinion  of  the  Commonwealth  Court  erase  the  E . P. A. -abort ion 
connection? 

The  A^WER,  i„  my  judgment,  is  a  firm  -no." 

ANALYSIS.    Some  will  think  it  ironic  to  say  that  the 

conn^M«ith  C5#lLdl?1not  the  Pennsylvania  E.R. A,  abortion 

connection.      After  all,  the  chancellor  held  that  Pennsylvania's 
rAi£i.JEi?ibit€d  th°  *******  funding  restrictions  *nd  the 
Commonwealth  court  reversed  on  that  point,     if  one's  analysis 
won    no  deeper  than  fKTcolIrt.*  holdings,  then  my  conclusion 

How0v0?PPf3^^  *ith  the  evidence. 

Howovor,  once  beyond  a  superficial  reeding  0£  the  opinions,  one 
sues  that  the  position  of  the  Commonwealth  Court  does  not  erase 
tne  concern  about  an  E.R. A. -abortion  connection,  it  actually 
roinforces  it.     This  is  so  because  the  reasoning  of  the 
Commonwealth  court  «  whatever  its  merits  may  be  Cor  interpreting 
that  ?h«3i£jani?  Constitution  "  i«  the  reverse  of  the  reasoning9 
that  the  federal  Equal  Rights  Amendment  will  command. 

M»  FiVr  !h*  c^onw0alth  Court,  the  state  equal  rights  amendment 

irrelevant  because  the  statures  did  not  raise  an  issue  of  sex 
discrimination  at  all.    According  to  the  court's  view,  the 
l3!?;"  drew  distinctions  between  indigent  women  who  choose 
abortion  and,  indigent  women  who  choose  birth.    Women  were  not 
being  discriminated  against  because  of  their  sex ,  naid  the  cout  , 
but  because  of  their  choice  of  a  medical  procedure.    'This  simply 
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is  not  actionable  sax  rtl act ialnation  under  tha  provlaiona  of  (tha 
state)  ERA  •  •  •  (although)  this  statute  has  a  basis  In  gender, 
for  only  woman  aay  chooss  to  hava  an  abortion  ot  baar  a  child." 
Plscher  v.  Coaaonwoalth.  supra  at  1159.    Tha  stata  Supra**  Court 
way  agraa  with  thlo  typa  oT*In"alysis,  but  It  la  not  tha  typa  of 
analysis  that  tha  proponents  of  tha  federal  E.R.A.  expect  froa 
thair  own  aaendaent. 

Tha  meaning  of  tha  propoaad  federal  equal  Riohts  Amendment  ia 
not  altogether  clear.    Sharp  di fferences  of  opinion  were 
preaented  in  House  and  Senate  hearings  during  the  98th  Congress. 
There  la,  however,  what  I  think  ran  fairly*  be  (failed  the 
proponents'  leading  theory  of  the  aaendaent.    thia  theoiy  was 
originally  propounded  In  an  article  In  the  Yala  law  review  and 
was  adopted  then,  and  if  accepted  now,  by  the  leading 
Congressional  proponents  of  the  aaendaent. 

The  article  Is,  Brown,  Emerson,  Palk,  a  Preedaan,  "The  Equal 
Rights  Amendments    A  Constitutional  Basis  for  Equal  Rlghtr  for 
Women,"  60  Yale  L.  Jn.  871  (1971).    Leading  Congressional 
proponents  ot  tne  Equal  Rights  Aaendaent  accepted  the  authority 
of  the  Yale  article.    See,  e.g.,  lie  Cong..  Rec.  9083  (1972) 
(reaarka  of  Senators  Bayh  and  Crvln) ;  That  the  theory  of  the  Yale 
article  continues  to  be  pre-eminent  among  proponents  can  be  seen 
by  the  fact  that  Professors  Emerson  and  Preedaan/ were  chosen  by 
the  amendment's  proponents  to  represent  the  legal  philosophy  of 
the  amendment  to  the  House  Judiciary  Coaalttee  and  that  Professor 
Preedman    was  chosen  by  the  amendment's  proponents  to  testify  to 
the  Senate  subcommittee  on  the  relationship  of  E.R.A.  and 
abortion.     (She  testified  that  E.R.A.  would  make  "no  practical 
difference*  In  the  adjudication  of  abortion  questions.    Her  clala 
Is  not  believed  by  me,,  and  not  believed  by  the  Pennsylvania 
plaintiffs  who  used  her  testimony  to  help  them  argue  that  E.R.A. 
torpids  the  state's  Hyde~gyjE«>  amendment  .The  plaintiff's  brief  is 
discussed  in  gr'eater^  detail  Doiow.)  ta- 

The  position  of  the  Yale  authors  Is  that  pregnancy 
classifications  are  based  on  unique  physical  characteristics 
that,  while  not  absolutely  forbidden  under  the  Equal  Rights 
Amendment,  will  under  E.R.A.  be  submitted  to  strict  judicial 
scrutiny  and  upheld  only  when  justified  by  compelling  state 
Interests  that  are  closely  and  narrowly  related  to  the  purposes 
of  the  statute.    See,  e.g.  80  Yale  L.  Jn.,  supra  at  893-94*  In 
her  House  testimony.  Professor  Freed man  confirmed  this 
Interpretation! 

"The  ERA  also  requires  strict  scrutiny  of 
classifications  based  on  physical  characteristics  unique  to 
one  sex  to  assure  that  such  classifications  do  not  undermine 
the  equality  of  the  sexes*    To  treat  people  differently  on 
account  of  characteristics  unTquo  to  on o  sex  Is  to  treat  them 
differently  oh"  account,  of  their  sex.    Although  such 
classifications  are  not  prohibited  outright,  because  there 
are  a  limited  number  of  circumstances  in  which  their  use  Is 
justified,  the  state  would  bear  the  burden  of  demonstrating 
that  such  classifications  are  necessary  and  the  reasons  for 
them  compelling.    The  dissent  of  Justice  Brennan  in  Geduldl£ 
v.  Alello,  {417  U.S.  484  (1974)  Illustrates  the  approach 
contemplated  by  the  ERA.  •   •  •    The  ERA  would  provide  a 
constitutional  foundation  for  the  protection  of  women  from 
governmental  discrimination  based  on  such  stereotypes." 

Statement  of  Ann  6.  Preedman  before  the  Subcommittee  on  Civil  and 
Constitutional  Rights  of  the  House  Judiciary  Comm.  at  5  (mlmeo) 
(Nov.  3,  1983)   (emphasis  added). 

The  approach  to  statutory  classifications  based  on  unique 
physical  characteristics  that  is  anticipated  by  E.R.A.'s 
proponents  Is  precisely  contrary  to  the  approach  of  the 
Pennsylvania  Commonwealth  Court.    The  federal  E.R.A*  will  require 
statutes  such  as  Pennsylvania's  "Hyde  Amendment"  to  withstand 
strict  judicial  scrutiny  and  to  be  justified  by  compelling  state 
interests.    The  Commonwealth  Court  used  no  such  searching  inquiry 
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and  appliad  no  such  rigorous  taut.    The  federal  B.R.A.,  applied 
as  its  leading  proponents  declare  it  must  be,  would  produce  a 
rssult  opposite  to  that  reached  by  the  Pennsylvania  intermediate 

court. 

The  judicial  tests  anticipated  from  E.R.A,*!  passage,  end  ths 
likely  failure  of  the  Hyde  Amendment  to  meet  thoee  tests,  are 
trsated  in  mors  detail  in  my  letter  to  you  of  November  14,  1983, 
reprinted  at  129  Cong.  Rec.  8  16234-36  (daily  sd.  Nov.  15,  1983). 

Profeesor  Freednan  told  ths  Houss  of  Representatives  that 
Ths  dissent  of  Justice  trsnnan  in  Geduldig  v.  Aiello, 
illuewate*  the  approach  contemplated  by  the  ERA1  In  cases 
involving  "classifications  based  on  physical  character ist ice 
unique  to  one  s«c  .•     AS  in  Penneyl van i a* e  Fisher,  Geduldig  raised 
t!?B.ty6  important  questions  in  sex  discrimination  casesi  First, 
what  Isvsl  of  equal  protection  scrutiny  ie  appropriate  (or 
.required)?    And  second,  which  is  really  the  threehhold  quastion, 
is  ths  legislative  classification  in  fact  a  classification  based 
on  sex? 

The  difference  between  thj  majority  and  minority  in  both 
rischsr  v.  Commonwealth  and  Geduldig  v.  Aiello  was  not  ovor 
question  one.    Question  ?ns  was  irrelevant  to  the  majorities  in 
both  cases  because  they  anewared  the  threshhold  question  in  the 
negatives     In  both  cases,  so  far  ae  the  majorieiee  were 
base^!nBd'         le9UlaUv-  classifications  simply  wer.  not  sex- 


How 


are  we  to  decide  what  is  and  what  is  not  a  sex-based 


and  will,  when  implemented,  reeult  in  reversed  reeul 

Reversing  Crduldjg  is  a  widely  popular  idea,  and  reversal 
has,  in  fact,  been  effectively  achieved  by  the  Pregnancy 
Discrimination  Ac  ,  Pub.L.  95-555,  adding  42  U.S.C.  2000e(k)  and 
Pub.L.  92-261,  amending  42  U.S.C.  2000e(a)  to  include  state  and 
local  governments.    The  Pregnancy  Discrimination  Act  (in  which 
Congress  dealt  explicitly  with  abortion)  was  Congress's  response 
J0  S?n?ra,1..Elcc<  ri;       Qjlb«rt'  U.S.  125  (1976).     Gilbert  was 

to  Title  VII  what  Geduldig  Is  to  ths  Fourteenth  Amendment-;  

Therefore,  while  Geduldig  continues  ae  the  "correct" 
interpretation  of  the  Conetitution,  neither  its  rssult  nor  its 

reasoning  rsmain  viable  within  ths  Title  VII  context.  See;  

,!"P°r*  WgWTi  sh*Pt>u46?inq  »  Pry  Dock  Co.  v.  E.E.O.C,  — *TJ7s.  —  f 
1SJ  s.  ct.  2622,  2627  U983)  .)     But  it  reversing  Geduldig  is  a 
popular  idea,  and  reversing  General  Electric  v.  Gilbert  fa  a  fait 
accompli,  reversing  rischsr  v.  Commonwealth  (or  the  federal  Hyde 
Amendment  case,  Harr is ^  McRae,  448  U.S.  297  (1980),  for  that 
matter)  i5  neither  popular  nor  free  of  controversy.  Many 
legislators,  including  a  majority  in  Congress  and  in  the 
commpnwealth  of  Pennsylvania,  do  not  wish  to  pay  equally,  or  to 
compel  others  to  pay  equally,  for  pregnancy-lead ing-to-bi r th  and 
pr eg nancy- lead  ing-to-abor t ion  * 


Justice  Brennan*s  dissunt  in  Geduldig  shows  the  analysis  that 
is  to  bo  employed  under   the  federal  E. R. A.  for  classifications 
based  on  unique  physical  characteristics: 


"Despite  the  (California  disability  and  insurance 
program's)  broad  goals  and  scope  of  coverage,  compensation  is 
denied  for  disabilities  suffered  in  connection  with  a 
•normal*  pregnancy  —  disabilities  suffered  only  by  women. 
(Citation.)    Disabilities  caused  by  pregnancy,  however,  like 
other  physically  disabling  conditions  Covered  by  the  Code, 
require  medical  care,  often  include  hospitalization, 
anesthesia  and  surgical  procedures,  and  may  involve  genuine 
risk  tc  UTe.    Moreover,  the  economic  effects  caused  by 
pregnancy-related  disabilities  are  functionally 
Indistinguishable  from  the  effects  caused  by  any  other 
disability:    wages  are  lost  due  to  a  physical  inability  to 
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work*  and  atdical  exper.aes  «tt  Incurred  Cor  the  delivery  of 
tht  child  and  foe  postpartum  car*.    In  ay  view,  by  singling 
out  for  less  favorable  treatment  a  gendor-1 i nked  disability 
peculiar  to  woiert,  tht  Stato  has  created  a. double  standard 
for  disability  compensation i  a  limitation  is  imposed  upon  the 
disabilities  for  which  women  workers  may  recover,  while  men 
receive  full  compensation  for  all  disabilities  suffered, 
including  those  that  affect  only  or  primarily  their  ee*,  such 
as  prostatectomies,  circumcision*  basophilia,  and  gout*  In 
effect,  one  set  of  rules  is  applied  to  females  and  another  to 
males.    Such  dissimiliar  treataent  of  men  and  women,  on  the 
basis  of  physical  characteristics  inextricably  linked  to  one 
se* ,  inevitably  constitutes  sex  diecriaination." 

Geduldig  v.  Alello,  supra  at  589-5(1  (Brennan,  J.,  dissenting) 
(footnotes  omitteJ) I  .~~Cf7  Brennan's  analysis  quoted  here  with  the 
majority's  position,  id  at  496  n«20. 

If  the  test  in  Brennen's  dissent  were  applied  to  the 
Pennsylvania  statute,  the  statute  would  be  found  to  discriminate 
on  the  basis  of  sex.    This  is  the  finding  that  the  majority 
refused  to  make  in  r lecher  v.  Commonwealth.    The  Commonwealth 
Court  focused  on  the  medical  decision  being  aede  by  indigent 
women!    Some  choose  blrfchi  some  abortion.    Brennan  would  focus  on 
the  "double  standard"  for  Medicaid  compensations    Heft  "receive 
full  compensation  for  all  disabilities  suffered"  while  "a 
limitation  is  iaposed  upon  the  disabilities  for  which  women 
workers  aay  recover."    BrenctanJ  s  approach  "illustrates  «rh« 
approach  contemplated  by  the  ERA*" 

The  inquiry  does  not  end  once  e  classification  has  been 
adjudged  as  sex-based,  for  sex-based  classifications  must  be  put 
to  the  constitutional  test.    My  letter  to  you  of  November  14, 
1983,  supra,  explains  at  soae  length  ay  position  that  the  Hyde 
Amendment  will  not  be  able  to  withstand  the  constitutional  test 
imposed  on  i t  by  the  federal  Equal  Rights  Amendment.  The 
Pennsylvania  courts  will,  of  course,  determine  their  own  standard 
for  their  B.R.A. 

I  mentioned  above  that  Ann  Fteedman,  who  now  teaches  at 
Rutgers  Law  School,  testified  that  passage  of  the  Equal  Rights 
Amendment  would  not  affect  the  constitutional  law  of  abortion  or 
of  abortion  funding.    This  was  her  testimony  in  both  tie  Senate 
and  the  House.    I  think  her  conclusion  iu  demonstrably  wrong  and 
I  have  attempted  to  show  its  wrongness.    See,  November  14,  1983, 
letter,  supra.    But  I  am  not  the  only  person  who  thinks  professor 
Freedman  is  wrong.    In  fact,  Fischers  lawyers  use  Freed  man's 
testimony  to  demonstrate  that  the  K.R.A.  forbids  the  Pennsylvania 
abortion  funding  restrictions. 

Here  is  an  excerpt  froa  the  plaintiffs'  brief  to  the 
Pennsylvania  Supreme  Court t 

"More  recent  legislative  history  of  the  proposed  federal 
era  has  continued  to  focus  on  the  rigorous  scrutiny  that  the 
KRA  requires  for  classifications  baaed  on  physical 
characteristics  unique  to  one  sex.    Professor  Ann  E. 
Freedman,  one  of  the  authors  of  the  (Yale)  article,  has 
stated  at  Congressional  hearings  on  the  ERA t 

(Here  the  paragraph  from  Prof.  Freedman' s  House 
testimony  that  I  quote  above  on  page  4  is  given.) 

(Then,  the  brief  continues!) 

"Proper  BRA  analysis  requires  then  that  the  Commonwealth 
justify  the  classification  drawn  by  this  statute  by  a 
compelling  state  interest,  a  standard  which  it  is  clearly 
unable  to  meet.    As  Judge  Macphall  found,  neither  the 
state(Ms  Interest  in  the  health  of  the  woman  nor  the 
protection  of  fetal  life  is  compelling! 
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r~*-  !|B?V^J*gfe  *jIb0  h»ld  a  statt*s  interest  In 

potential  lift  may  never  outweigh  the  superior  lnttr.it 
in  tht  lift  and  health  of  eh*  mothtrj  thla  is  trut  even 
though  tht  statt  hat  two  separate  and  district  (sic. 
should  read  •distinct-)  Intartsts  ~  tht  health  of  tht 
mother  and  tht  pottntiality  of  human  lift.' 

"Chancellor's  opinion  p.  17. 

(citation)  and  more  recently  reaffirmed  by  tht  Sriitea  Sta*«a 
Supreme  Court  in  City  of  Akron  v.  Akron  Center  for 
Reproductive  Health,  I cf tat InnT  L«  1  

VJn'tZl  ^"S*!  »t  56-57,  Plschtr  v.  Oept.  of  public  Welfare. 

This  brief  was  signed  by  two  attorntya  of  tht  Women's  Law 
Project,  a  proftssor  0f  law  st  tht  University  of  Pennsylvania, 

^l!-Pr0  5BOr  °*  ,aw  at  "ut9«'»-  An  amicus  bcitf  was  signed  by 
anothtr  proftssor  from  Rutgers,  L  *  * 

Proftssor  Pretdaan  has  not  ptrsuadtd  htr  colleagues  at 
Rutgtrs  that  e.R.A.  dots  not  mean  abortion.    Htr  col leagues  take 
htr  testimony  (in  wnich  sht  conclude!  that  there  is  no 
"practical"  "K. R.A*-abort ion  connection")  and  thty  rtach  exactly 
tht  opposite  conclusion,    so  do  I. 
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THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  VETERANS  PROGRAMS 


TUESDAY,  FEBRUARY  21,  1984 

,  U.S.  Senate, 

Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

«rKn«  ™  V?""1^  m?'  P!E?uani  *?  notice«  at  9:44        »n  room 
SD-406,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 
Present:  Senator  Thurmond.  N 
Staff  present:  I  Stephen  J.  Markman,  chief  counsel;  Randall 
■  iS*"*  J8??1^^  couimrf;  Carol  Epps,  chief  clerk;  Diane  Franke, 
clerk;  Robert  Feidler,  minority  chief  counsel;  Richard  Bowman, 
counsel;  and  Andrew  DeMars,  minority  staff. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 
Senator  Hatch.  We  welcome  you  to  our  hearing  this  morning. 
Ladies  and  gentlemen,  this  marks  the  fifth  day  of  hearings  by  the 
bubcommittee  on  the  Constitution  on  the  proposed  equal  rights 
constitutional  amendment. 

As  wi  h  our  previous  hearings,  the  subcommittee  today  will  con- 
sider the  impact  of  the  ERA  upon  a  specific  area  of  the  law.  The 
focus  of  the  present  hearing  will  be  upon  the  ramifications  of  the 
equal  rights  amendment  for  veterans  programs. 

Today  s  hearings  should  contribute  significantly  to  the  overall 
legislative  history  that  the  subcommittee  is  attempting  to  establish. 
Ihis  series  of  heanngs  should  ensure  that  legislators  have  a  better 
understanding  of  what  changes  in  public  policy  will  be  required  by 

The  relationship  between  the  ERA  and  veterans'  programs  is  one 
of  the  more  controversial  issues  in  this  debate.  The  focus  of  this 
hearing  is  not  on  the  wisdom  of  the  veterans  programs,  especially 
veterans  preference  programs,  but  on  the  constitutionality  of  such 
programs.  J 

To  help  this  panel  better  understand  this  issue,  we  are  privileged 
to  have  an  outstanding  group  of  witnesses  with  us  this  morning. 

Our  first  four  witnesses  will  appear  today  together  as  a  panel. 
I  hey  are  highly  knowledgeable  on  the  issue  before  the  committee 
today— two  are  proponents  of  the  equal  rights  amendment  and  two 
are  critical  of  the  amendment. 

Michael  Meloy  is  a  distinguished  attorney  from  Helena,  MT  He 
has  recently  been  involved  in  highly  publicized  litigation  challeng- 
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ing  the  constitutionality  of  the  veterans'  preference  statute  in  Mon- 
tana. 

Gary  McDowell  is  professor  of  government  at  Tulane  University. 
He  is  also  the  director  of  the  Center  for  the  Study  of  the  Constitu- 
tion at  Dickinson  College. 

Charles  Shanor  is  professor  and  associate  dean  of  the  Law  School 
of  Emory  University.  Along  with  Mr.  John  H.  Flemming,  Dean 
Shanor  was  the  author  of  an  extremely  important  article  on  veter- 
ans preference  cited  by  the  Supreme  Cour  in  exploring  the  ques- 
tion of  veterans9  preference  as  gender  discrimination. 

Dean  Phillips  is  a  senior  attorney  at  the  Board  of  Veterans  Ap- 
peals and  served  in  the  Carter  administration  as  special  assistant 
to  the  VA  General  Counsel.  He  earned  the  Silver  Star,  Purple 
Heart,  and  Bronze  Star  in  Vietnam,  and  today  is  representing  the 
Military  Order  of  the  Purple  Heart. 

Gentlemen,  we  are  very  happy  to  have  you  with  us. 

Senator  Baucus  regrets  that  he  cannot  be  here  this  morning,  but 
he  has  been  unavoidably  detained.  He  wanted  to  make  sure  you 
were  appropriately  welcomed,  and  I  do  welcome  you.  He  is  disap- 
pointed tha+  he  cannot  be  here  to  personally  introduce  his  close 
friend,  Mr  Meloy. 

STATEMENTS  OP  MICHAEL  MELOY,  ATTORNEY  AT  LAW,  HELENA, 
MT;  PROF.  GARY  L.  McDOWELL,  TULANE  UNIVERSITY; 
CHARLES  A.  SHANOR,  DEAN,  EMORY  UNIVERSITY  SCHOOL  OF 
LAW;  AND  DEAN  K.  PHILLIPS,  MILITARY  ORDER  OF  THE 
PURPLE  HEART 

Mr.  Meloy.  Mr.  Chairman,  I  am  honored  to  have  been  invited  to 
appear  before  this  committee.  My  constituency  is  a  client  in 
Helena,  MT,  who  is  in  the  pro  yjss  of  challenging  the  Montana  vet- 
erans preference. 

It  occurred  to  me  that  if  I  could  share  with  you  some  of  the  back- 
ground by  which  the  challenge  arose,  it  might  serve  as  a  basis  for 
the  considerations  this  committee  has  with  respect  to  the  equal 
rights  amendment.  I  should  also  say  at  the  outset  that  although 
my  expertise  comes  from  litigation,  I  a  n  philosophically  in  favor  of 
t  he  equal  rights  amendment  and  hope  to  point  out  why  I  think  it  is 
important. 

My  practice  in  Helena,  MT,  is  limited  entirely  to  trial  work,  and 
as  I  said,  I  am  presently  litigating  the  question  of  the  Montana  vet- 
erans preference  at  it  is  seen  in  light  of  the  Montana  equal  rights 
amendment.  There  are  some  other  complications  that  are  present 
in  that  case,  and  I  want  to  tell  the  committee  about  those,  too. 

First,  Montana's  veterans9  preference  was  epacted  in  the  mid- 
1920s  and  was  treated  until  last  year  as  a  tie  breaker.  Should  a 
veteran  apply  for  a  job  in  State  government  or  local  government- 
it  applied  across  the  board— they  received  a  preference  but  that 
preference  would  only  give  them  the  job  if  everyone  else  were  sub- 
stantially equally  qualified. 

We  had  three  agencies  who  applied  a  point  preference  and  ad- 
ministered the  preference  a  bit  differently  and  the  significance  of 
that  difference  will  become  obvious  as  I  go  through  my  testimony. 
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In  early  198'*,  the  Montana  Supreme  Court  looking  at  the  lan- 
guage of  the  Montana  statute  decided  that  it  was  absolute:  Con- 
struing, then  the  Montana  statute  for  the  various  governmental 
bodies  that  had  to  hire  under  it^the-various  employers  were  con- 
strained to  hire  the  veteran  regardless  of  the  qualifications  of 
anyone  else  who  might  apply  as  long  as  everybody  was  at  (east 
minimally  qualified  for  the  job. 

The  second  expansive  provision  of  the  Montana  Veterans'  Prefer- 
ence Act  under  the  absolute  ruling  of  the  Supreme  rwt  was  that 
it  also  extended  to  spouses  of  veterans. 

In  1983  then,  the  Montana  Supreme  Court  had  said  this  is  an  ab- 
solute preference  and  anyone  who  applies  for  a  job  with  a  veterans 
preference  gets  it.  A  person  who  was  entitled  to  a  veterans  prefer- 
ence included  anybody  who  served  more  than  180  days  in  the  U.S. 
military  regardless  of  whether  it  was  a  combat  period  was  entitled 
to  the  preference,  and  anyone  who  served  during  combat  years  was 
also  entitled  to  the  preference  regardless  of  how  long  they  were  in 
the  military.  They  may  have  spent  a  day  in  the  military  and  dis- 
charged for  medical  reasons  and  then  were  entitled  to  the  prefer- 
ence. 

Now,  Susan  English  was  a  woman  who  fell  in  love  with  her  col- 
lege sweetheart  and  married  bJm  in  her  second  year  of  college,  and 
they  began  to  have  children.  The  husband  went  through  college 
and  graduated.  She  maintained  the  family  home. 

He,  then,  became  interested  in  another  woman.  The  individuals 
split  up  and  she  was  stuck  with  a  year's  worth  of  college  education 
and  no  way  of  supporting  herself  and  her  two  children  and  was  not 
receiving  any  support  from  her  husband. 

She  went  back  to  school.  She  worked  part-time  jobs.  She  bartend- 
ed. She  did  everything  she  could  to  get  through  school,  and  she 
graduated  from  Carroll  College,  which  is  in  Helena,  MT,  with  a 
bachelor's  degree  and  was  entitled  at  that  point  to  a  teaching  cer- 
tificate which  she  got. 

Unfortunately,  the  day  she  got  her  teaching  certificate  was  the 
day  that  the  decision  from  the  Montana  Supreme  Court  came  down 
saying  that  veterans  get  the  job.  She  applied  in  the  spring,  and 
none  of  the  agencies  were  real  sure  how  to  handle  the  question  of 
applications  from  people  who  did  not  have  preferences. 

By  the  time  the  hiring  decisions  had  to  be  made  in  early  Septem- 
ber, none  of  the  people  who  did  not  have  a  preference  were  entitled 
to  an  interview.  Susan  English  did  not  even  get  an  interview,  and 
she  applied  for  eight  jobc  in  the  Helena  area. 

One  school  district  had  five  jobs  available,  and  she  applied  to 
that  school  district,  and  there  were  five  women  who  were  married 
to  veterans  who  had  a  preference  and  who  got  hired.  She  was 
angry  and  she  was  frustrated  and  she  had  spent  SVa  years  training 
herself  to  be  a  teacher  and  she  could  not  get  a  job. 

She  came  to  me  and  I  told  her  that  I  thought  there  was  a  basis 
for  a  challenge  to  the  Montana  veterans  preference  based  upon  two 
grounds  essentially.  One,  that  it  violated  the  Montana  equal  rights 
amendment  which  is  different  from  the  Federal  equal  rights 
amendment  that  is  being  considered  in  this  committee,  in  that  the 
Montana  equal  rights  amendment  says  no  person  may  be  diserimi- 
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nated  against  in  the  exercise  of  their  civil  and  political  rights  on 
account  of  sex.  ,  , 

The  Montana  Supreme  Court  has  not  construed  that  provision 
and  this  was  the  first  opportunity  which  they  would  have  to  deal 
with  a  facially  neutral  State  statute. 

Second,  the  most  interesting,  in  some  respects,  argument  that  we 
raised  in  the  case  was  with  respect  to  marital  status.  I  developed 
an  argument  which  comes  from  the  U.S.  Supreme  Court  cases 
guaranteeing  the  right  of  freedom  to  marry  as  a  fundamental 
right,  and  thus  triggering  heightened  scrutiny,  we  have,  I  think,  ef- 
fectively eliminated  the  problem,  as  I  will  explain  to  you  in  a 
minute.  .  .  . 

The  case  was  very  visible,  as  the  Senator  pointed  out  in  his  intro- 
duction. It  came  at  the  same  time  as  challenges  from  veterans  who 
were  not  afforded  their  preference,  and  the  Susan  English  case 
along  with  several  veterans  cases  were  all  publicized. 

The  significance  of  my  case  is  that  I  put  it  together  as  quickly  as 
I  could.  We  established  the  facts.  We  knew  what  the  facts  would  be 
with  respect  to  plaintiff  and  the  defendants  and  we  also  had  devel- 
oped some  statistics  with  respect  to  the  impact  of  the  preference  on 
hiring  in  State  government.  ... 

In  response  I  think  primarily  to  the  lawsuits,  the  governor  called 
a  special  session  of  the  Montana  Legislature,  heard  testimony  from 
Susan  English,  heard  testimony  from  the  various  agencies  and 
modified  the  veterans  preference  in  December. 

We  now  have  a  preference  which  extends  only  to  the  veteran 
unless  he  is  unable  to  utilize  it.  He  must  use  it  within  a  5-year 
period  after  his  leaving  the  service,  and  it  does  not  apply  to  the 
spouse  of  the  veteran,  and  it  is  only  a  tie  breaker;  that  is,  if  every- 
one is  substantially  equally  qualified,  the  veteran  gets  the  job. 

Now,  I  am  not  sure,  Mr.  Chairman,  how  much  detail  you  wish 
me  to  discuss  with  the  committee  with  respect  to  the  analysis. 

Senator  Hatch.  I  think  you  have  covered  it  well.  We  would  like 
all  witnesses  to  summarize  if  they  can,  but  I  want  to  give  you  as 
much  time  as  you  need. 

Mr.  Meloy.  Anticipating  that  I  may  have  the  opportunity  to  dis- 
cuss the  analysis  in  response  to  a  question  later,  let  me  just  leave 
with  the  committee  this  notion  about  what  litigation  in  Montana 

^The  "paucity  of  litigation  of  casts  decided  by  the  Montana  Su- 
preme Court,  I  think,  is  primarily  a  direct  result  of  the  passage  of 
the  equal  rights  amendment  when  the  1972  constitution  was  adopt- 
ed. 

In  li>74  and  in  1975,  and  I  served  in  the  Montana  Legislature 
during  that  time  period,  we  went  through,  in  response  to  the  equal 
rights  amendment,  all  of  Montana's  statutes  and  essentially  re- 
moved the  kinds  of  facially  discriminatory  language. 

Second,  and  I  think  perhaps  most  importantly,  the  Montana  Leg- 
islature in  December  in  special  session  in  response  to  the  pointing 
out  to  them  of  the  kind  of  impact  that  was  being  felt  in  hiring  in 
Montana  responded  favorably  in  accomplishing  the  goals  of  the  vet- 
erans preference;  that  is,  to  help  the  veteran  get  readjusted,  and  at 
the  same  time,  acknowledge  the  substantial  impact,  that  the  prefer- 
ence had  in  hiring  in  Montana. 
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It  seerns  to  me  that  the  equal  rights  amendment,  if  it  were 
adopted  by  the  various  States,  would  have  the  same  kind  of  impact, 
not  only  on  the  legislatures  but  also  on  the  legal  system,  and  I 
think  at  that  point  men  and  women  can  be  treated  legally  without 
difference. 

Senator  Hatch.  Thank  you. 

We  will  go  to  Mr.  Phillips  at  this  point,  and  then  to  Mr.  Shanor 
and  finally  Mr.  McDowell. 


Mr.  Phillips.  Thank  you,  Mr.  Chairman. 

It  is  an  honor  to  represent  the  Military  Order  of  the  Purple 
Heart,  chartered  in  1958  by  Congress  to  represent  the  interests  of 
those  Americans  who  sustained  wounds  while  engaged  in  combat 
against  our  Nation's  enemies. 

I  was  initially  elected  national  judge  advocate  at  our  national 
convention  in  1982,  some  15  years  after  I  was  wounded  in  South- 
east Asia  while  on  a  long-range  reconnaissance  patrol  near  what 
was  then  known  as  war  zone  D. 

The  issue  today  is  the  impact  of  the  ERA  with  respect  to  veter- 
ans' preference.  We  are  aware  that  last  September  the  president  of 
the  League  of  Women  Voters  advised  Congress  that  the  veterans9 
preference  statute  unsuccessfully  challenged  by  the  National  Orga- 
nization for  Women  and  other  feminist  organizations  in  Massachu- 
setts v.  Feeney  in  1979  would  be  stricken  down  as  unconstitutional 
if  the  ERA  were  ratified. 

We  are  also  aware  that  last  September  the  president  of  the  Na- 
tional Organization  for  Women  also  advised  Congress  that  without 
ERA  it  was  often  impossible  to  successfully  pursue  sex  discrimina- 
tion cases  like  Feeney.  She  concluded  that  only  by  passage  of  the 
ERA  will  women  finally  secure  full  and  unequivocal  acknowledge- 
ment of  their  entitlement  to  legal  equality." 

I  am  aware  that  NOW  was  founded  in  1966  and  that  article  III  of 
their  bylaws  mandated,  and  I  quote,  "direct  action  to  bring  women 
into  full  participation  of  society  now,  exercising  all  of  the  privileges 
and  responsibilities  thereof  in  truly  equal  partnership  with  men," 
end  of  quote.  That  was  in  1966. 

However,  one  area  which  NOW  in  particular  and  women's 
groups  in  general  did  not  make  a  sincere  effort  to  exercise  respon- 
sibilities in  truly  equal  partnership  with  men  was  service  in  the 
military  during  the  Vietnam  war.  Accordingly,  their  subsequent 
bemoaning  of  the  privileges  earned  by  men  and  women  who  did 
serve  such  as  veterans'  preference  has  been  less  sympathetically 
received  both  by  our  organization  and  in  many  other  quarters. 

In  1966  I  gladly  gave  up  my  student  draft  deferment,  which  was 
unfair  to  those  men  of  my  generation  who  were  not  inclined  to 
attend  college,  to  enlist  in  the  U.S.  Atmy  paratroopers.  Basic  pay 
in  those  days  for  private  E-l  was  less  than  $97  monthly.  Although 
it  was  not  an  overriding  factor  in  my  decision  to  enlist,  I  was  also 
aware  that  earlier  in  1966  Congress  had  enacted  GI  bill  and  veter- 
ans' preference  legislation  and  that  veterans'  preference  legislation 
could  not  be  attacked  under  the  Civil  Rights  Act  and  would  extend 
to  my  widow  if  I  were  killed  or  100  percent  disabled. 
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As  has  been  the  case  in  most  ware,  many  people  were  killed  and 
maimed.  Every  member  of  my  26-member  recon  platoon  was  ulti- 
mately wounded  at  least  once,  and  all  but  5  of  us  were  either  killed 
or  so  badly  wounded  that  medical  evacuation  to  Japan  was  re- 

^irTthe  Feenev  case  NOW  was  quoted  as  complaining  that  females' 
opportunities  to  enter  the  military  had  been  restricted  by  quotas 
and  higher  enlistment  requirements. 

I  am  aware  that  between  1948  and  1967  Congress  had  limited  the 
percentage  of  women  in  the  Armed  Forces  to  no  more  than  2  per- 
cent. However,  any  inference  that  women  were  beating  down  the 
doors  of  recruiting  offices  and  draft  boards  demanding  to  exercise 
all  the  responsibilities  of  society  in  truly  equal  partnership  with 
men  is  dispelled  by  a  1977  Office  of  the  Secretary  of  Defense  report 
entitled  "Use  of  Women  in  the  Military  "  That  report  observed, 
and  I  quote: 

With  the  advent  of  the  Korean  War,  an  unsuccessful  effort  was  made  to  recruit 
«ome  100,000  women  to  meet  the  rapidly  expanding  manpower  requirements.  Young 
women  just  were  not  interested  in  serving,  perhaps  because  of  the  unpopularity  of 
the  war  at  that  time.  Between  1948  and  1969,  even  including  nurses,  the  percentage 
of  women  in  the  military  never  exceeded  1.6  percent  and  averaged  1.2  percent  of  the 
total  active  strength. 

Congress  lifted  the  2-percent  limit  in  1967,  bu<  in  point  of  fact, 
females  did  not  reach  2  percent  of  the  Armed  '"orces  until  more 
than  5  years  later  in  1973,  after  U.S.  ground  troops  were  pulled  out 
of  Vietnam. 

During  the  decade  of  the  Vietnam  war,  me)  repeatedly-  unsuc- 
cessfully pleaded  before  the  courts  that  the  male-only  draft  unfair- 
ly denied  males  the  equal  protection  granted  under  the  fifth 
amendment  to  the  Constitution.  Most  women,  of  course,  were  con- 
tent to  enjoy  the  privilege  of  exemption  from  the  draft  and  NOW 
and  similar  organizations  did  not  join  in  such  suits  during  the  war, 
once  again  failing  to  bemoan  exemption  from  the  draft  from  either 
an  equal  employment  opportunity  or  equal  responsibility  stand- 
point. Thus,  the  most  blatantly  sexist  policy  in  our  Nation  s  histo- 
ry, the  limitation  of  the  drafting  of  those  who  would  die  and  be 
maimed  in  war  remained  limited  exclusively  to  the  male  sex.  By 
1969  to  1970  draftees  suffered  more  than  60  percent  of  U.S.  Army 
casualties.  . 

While  NOW  avoided  facing  up  to  those  issues  in  the  Vietnam 
war,  that  organization  passed  a  welcome  home  resolution  in  1971 
which  stated,  and  I  quote,  "The  National  Organization  for  Women 
opposes  any  State,  Federal,  county,  or  municipal  employment  law 
or  program  giving  special  preference  to  veterans."  J^d.d  Quote. 
NOW  later  confirmed  in  a  letter  to  me  dated  July  <Z9,  1979,  that 
the  resolution  still  represented  their  policy. 

I  have  submitted  a  copy  of  that  letter  and  other  items  for  the 

record.  ,        ...      .    Al  .  , 

Senator  Ha  rcii.  Without  objection,  they  will  go  in  the  record  at 

this  point. 

(The  following  was  received  for  the  record:] 
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National  Organization  for  Women,  Inc., 

July  29f  1979. 

Dean  K  Phillips, 
1700Shenvood  Hall  Lane, 
Alexandria,  VA 

Dkar  Mr.  Phillips:  I  have  received  your  letter  asking  whether  the  September, 
1971  resolution  concerning  veteran's  preference  has  been  rescinded  or  modified. 

The  resolution  has  not  been  rescinded  or  modified  and  still  represents  NOW's  of* 
Facial  position. 
Sincerely, 

Phyus  G.  West,  Legislative  Aide. 


(From  th«  Stan  and  StripM-the  National  Tribune.  Mar.  29.  1984) 

ERA  Threatens  Absolute  Veterans'  Preference 
(By  Dean  Phillips) 

(Dean  Phillips  is  National  Judge  Advocate,  Military  Order  of  the  Purple  Heart. 
He  served  with  the  101st  Airborne  Div.  in  Vietnam  1967-1968  as  an  enlisted  man 
and  was  awarded  the  Silver  Star,  2  Bronze  Stars,  the  Purple  Heart  and  Combat  In- 
fantry Badge. 

(Phillips  currently  serves  in  the  Army  Reserves  as  a  Company  Commander  with 
the  J  1th  Special  Forces  Group.  He  wrote  a  chapter  on  veterans  preference  in 
Strangers  at  Home:  Vietnam  Veterans  Since  the  War  (Praeger,  1980).) 

I*  is  an  honor  to  represent  the  Military  Order  of  the  Purple  Heart,  chartered  in 
195o  by  Congress  to  represent  the  interests  of  those  Americans  who  sustained 
wounds  while  engaged  in  combat  against  our  Nation's  enemies. 

The  issue  today  is  the  impact  the  Equal  Rights  Amendment  may  have  on  veter- 
ans preference. 

We  are  aware  that  1st  September  representatives  from  The  League  of  Women 
Voters  and  the  National  Organization  for  Women  (NOW)  advised  Congress  that  in 
effect  the  ERA  was  necessary  in  order  to  stike  down  veterans  preference  which  was 
upheld  by  the  Supreme  Court  in  Feeney  v.  Massachusetts. 

NOW  was  founded  in  1966  and  Article  III  of  their  bylaws  mandated  "direct  action 
to  bring  women  into  full  participation  of  society  now,  execrising  nil  the  privileges 
and  responsibilities  thereof  in  truly  equal  partnership  with  men. 

However,  one  area  which  NOW  in  particular  and  women's  groups  in  general,  did 
not  make  a  sincere  effort  to  execrise  "responsibilities  in  truly  equal  partnership 
with  men"  was  service  in  the  military  during  the  Vietnam  War. 

Accordingly,  their  bemoaning  of  the  privileges  earned  by  men  and  women  who  did 
serve  [such  as  veterans'  preference  in  civil  service]  has  been  less  sympatheitcally 
received  in  many  quarters. 

I  am  aware  that  between  1948  and  1967  Congress  had  1  mited  the  percentage  of 
women  in  the  Armed  Forces  to  no  more  than  two  percent  and  there  were  more  re- 
strictive policies  for  females. 

However,  any  inference  that  women  were  beating  down  the  doors  of  recruiting 
offices  and  draft  board*  demanding  to  exercise  all  the  responsibilities  of  socity  in 
truly  equal  partnership  with  men  is  dispelled  by  a  1977  Office  of  the  Secretary  of 
Defense  "Use  of  Women  in  the  Military"  Report  which  observed: 

With  the  advent  of  the  Korean  War,  an  unsuccessful  effort  wa  made  to  recruit 
some  100,000  women  to  meet  the  rapidly  expanding  manpower  requirements. 

Young  women  just  were  not  interested  in  serving,  perhaps  because  of  the  unpopu- 
larity of  that  war  at  the  time. 

Between  1948  and  1969,  even  including  nurses,  the  percentage  of  women  in  the 
military  never  exceeded  1.5%  and  averaged  1.2  percent  of  the  total  active  strength. 

Congress  lifted  the  2%  limit  in  1967  but,  in  point  of  fact,  females  did  not  reach 
2%  of  the  Armed  Forces  until  more  than  6  years  later  in  1973,  after  U.S.  ground 
troops  were  pulled  out  of  Vietnam. 

During  the  decade  of  the  Vietnam  War,  men  repeatedly  and  unsuccessfully  plead- 
ed that  the  male-only  draft  unfairly  denied  males  the  equal  protection  guaranteed 
under  the  Fifth  Amendment  to  the  constitution. 

Moot  women,  of  course,  were  content  to  enjoy  the  privilege  of  exemption  from  the 
draft  and  NOW  and  similar  organizations  did  not  join  men  in  such  suits  during  the 
war— once  again  failing  to  bemoan  exemption  from  the  draft  from  either  an  equal 
employment  opportunity  or  equal  responsibility  standpoint. 
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Thug,  the  most  blatantly  nexist  policy  in  our  Nation's  history— the  limitation  of 
the  drafting  of  those  who  would  die  and  be  mained  in  war  remained  limited  exclu- 
sively to  the  male  sex. 

By  1969-1970  draftees  suffered  more  than  60%  of  the  U.S.  Army  casualties. 

tfOW  passed  a  welcome  home  resolution  in  1971  which  stated:  "The  National  Or- 
ganization for  Wonen  oppose*  8)  any  state,  Federal,  count v,  or  municipal  employ- 
ment law  or  program  giving  special  preference  to  veterans.' 

NOW  later  confirmed  in  a  letter  to  \ne  dated  29  July  1979  that  the  resolution  still 
represented  their  policy. 

This,  in  effect,  opposes  preferences  or  programs  for  even  blind  and  paraplegic  vet- 
erans, i 

Afi  a  Special  Assistant  to  the  Veterans  Administration  General  Counsel  in  1978,  I 
assisted  in  the  preparation  of  the  Igeal  memorandum  which  persuaded  the  Solicitor 
General  to  file  an  amicus  brief  in  support  of  veterans'  preference  in  Feeney. 

We  pointed  out  that  the  status  of  female  non-veterans  did  not  call  into  play  the 
"strict  scrutiny"  test  and  that  veterans'  preference  statutes  must  only  demonstrate 
a  rational  basis  to  survive  an  equal  protection  challenge 

Our  concern  in  1979  was  that  Federal  veterans'  p/eference  statutes  had  a  similar 
legislative  history  as  the  Massachusetts  statute  in  question  and  that  an  adverse  de- 
cision in  Feeney  could  lead  to  an  avalanche  of  Constitutional  challenges  of  even  less 
generous  forms  of  veterans'  preference  under  the  guise  that  legislative  bodies  in- 
tended to  discriminate  against  female  non-veierans  since  it  was  a  known  fact  that 
only  2%  of  veterans  were  female.  \ 

In  February  1980,  President  Carter  inadvertently  forced  NOW's  hand  on  the  issue 
of  the  draft  by  announcing  that  both  young  ipen  and  women  should  be  required  to 
register  for  the  draft. 

Heretofore,  NOW  and  most  other  feminist  organizations'  policy  was  to  take  a 
"low  profile"  on  the  issue  of  the  draft. 

Only  after  Carter's  1980  announcement  did  "feminists"  in  their  30's  and  40's  who 
avoided  service  during  Vietnam  publicly  state  that  it  was  acceptable  to  them  if 
younger  women  of  the  1980s  faced  draft  laws  and  military  service. 

This  inconsistency  was  not  well  received  by  the  20-year-old  women  who  were  so 
generously,  if  not  abruptly  thrust  into  the  role  of  equality  of  responsibility  by  their 
once-reluctant  older  sisters. 

Subsequent  to  the  1980  Carter  draft  registration  announcement,  Roatker  v.  Gold- 
berg, tiled  by  a  male  challenging  the  male-only  draft  during  Vietnam  was  reborn 
and  found  its  way  to  the  Supreme  Court. 

NOW  Anally  came  out  of  the  closet— 15  years  late— and  filed  an  amicus  brief  in 
1981  stating  that  "the  requirement  to  register  ...  for  induction  into  the  Armed 
Forces  ...  if  imposed  at  all  .  .  .  must  be  imposed  equitably  on  all  members  of  so* 
ciety  who  are  capable  of  serving,  irrespective  of  gender." 

In  a  press  conference  announcing  their  brief  (overdue  by  more  than  a  decade) 
NOW  President  Eleanor  Smeal  incredibly  stated  that  past  exclusion  from  the  draft 
had  discriminated  against  women,  rather  than  in  their  favor,  by  robbing  women 

.  .  of  the  psychological  knowledge  that  they  can  defend  themselves." 

In  June  1981  the  Supreme  Court  voted  6  to  3  to  uphold  the  Constitutionality  of 
male  only  draft  registration  in  Rostker. 

This  ruling  turned  on  Congress's  Constitutional  authority  under  Article  I,  Section 
8  (as  did  Federal  Court  decisions  in  similar  cases  during  Vietnam)  to  raise  and 
maintain  an  armed  forces. 

NOW  and  its  allien  shed  crocodile  tears  over  Rostker. 

Two  years  later,  NOW  began  winning  additional  enemies  for  the  ERA  by  an- 
nouncing that  the  ERA's  enactment  is  necessary  for  an  attack  on  veterans'  prefer- 
ence previously  upheld  in  Feeney. 

While  the  Military  Order  of  the  Purple  Heart  has  previously  not  taken  a  position 
for  or  against  the  ERA.  we  will  now  be  giving  serious  consideration  at  our  National 
Convention  this  August  to  seeking  an  amendment  to  the  ERA  to  protect  veterans' 
preference. 

Such  an  amendment  would  be  similar  to  Title  VII  of  the  Civil  Rights  Act  of  1964 
which  reads  in  part:  "Nothing  contained  in  thin  subchapter  shall  oe  construed  to 
repeal  or  modify  any  Federal.  State,  territorial  or  local  law  creating  special  rights 
or  preference  for  veterans. " 

Mr.  Philips.  This  policy  of  NOW,  in  effect,  oppdses  preference 
or  programs  for  even  Mind  and  paraplegic  veterans*  I  tried  for  sevV 
eral  years  to  get  NOW  to  modify  that  position.  I  dan  prove  that  1 
have  tried  to  do  that,  and  1  have  had  no  success  whatsoever.  In\ 
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fact,  other  women's  organizations  have,  I  think,  beseeched  NOW  to 
modify  its  policy,  at  least  with  respect  to  the  blind  i  nd  paraplegic 
veteran. 

Now,  the  Feeney  case,  of  course,  is  again  an  issue  today.  It  was 
referred  to  before  Congress  last  September,  as  I  said,  by  the  League 
of  Women  Voters  and  the  National  Organization  for  Women. 

In  that  case,  the  U.S.  Supreme  Court  upheld  Massachusetts  vet- 
erans preference  despite  complaints  that  it  benefited  male  veterans 
at  the  expense  of  female  nonveterans.  The  Court  observed  that  the 
preference  was  neutral  on  its  face,  benefited  both  male  and  female 
veterans  and  was  not  intended  to  discriminate  against  women  as  a 
class. 

Accordingly,  the  Court  held  that  the  statute  did  not  deny  women 
equal  protection  of  the  law.  In  reaching  its  decision,  the  7  to  2  ma- 
jority cited  the  Washington  v.  Davis  standard  that  in  order  to 
prove  an  invidious  discrimination  under  the  equal  protection  argu- 
ment, a  woman  nonveteran  must  prove  that  there  was  an  actual 
intent  on  the  part  of  the  legislature  to  discriminate  against  women 
when  it  enacted  the  preference  statute. 

In  my  role  as  the  special  assistant  to  the  Veterans'  Administra- 
tion General  Counsel  in  1978  I  assisted  in  the  preparation  of  the 
legal  .memorandum  which  persuaded  the  Solicitor  General  to  file 
an  amicus  brief  in  support  of  veterans  preference  in  Feeney.  We 
pointed  out  that  the  status  of  female  nonveterans  did  not  call  into 
play  the  strict  scrutiny  test  and  that  veterans  preference  status 
must  only  demonstrate  a  rational  basis  to  survive  an  equal  protec- 
tion challenge. 

Our  concern  in  1978  was  that  Federal  veterans  preference  stat- 
utes had  a  similar  legislative  history  as  the  Massachusetts  statute 
in  question  and  that  an  adverse  decision  in  Feeney  could  lead  to  an 
avalanche  6f  constitutional  challenges  of  even  less  generous  forms 
of  veterans  preference  under  the  guise  that  legislative  bodies  in- 
tended to  discriminate  against  female  nonveterans  since  it  was  a 
known  fact  that  only  2  percent  of  veterans  were  female. 

In  February  1980,  President  Carter  inadvertently  forced  NOW's 
hand  on  the  issue  of  the.  draft  by  announcing  that  both  young  men 
and  women  should  be  required  to  register  for  the  draft.  Heretofore, 
NOW  and  mostV^her  feminist  organizations  policies  admittedly 
were  to  take  a  lowNprofile  on  the  issue  of  the  draft.  Only  after 
President  Carter's  1(180  announcement  did  feminists  in  their  thir- 
ties and  forties  wh(j  avoided  service  during  Vietnam  publically 
state  that  it  was  acceptable  to  them  if  younger  women  of  the  1980*8 
faced  draft  registration  laws.  This  inconsistency  was  not  well  re- 
ceived by  many  20-year-old  women  who  were  so  generously,  if  not 
abruptly,  thrust  into  the  role  of  equality  of  responsibility  by  their 
once  reluctant  older  sisters. 

Subsequent  to  the  1980  Carter  draft  legislation  announcement,  a 
case  filed  by  a  male  challenging  the  male-only  draft  during  the 
Vietnam  war  was  reborn  and  found  'ts  way  to  the  Supreme  Court. 
NOW  finally  came  out  of  the  closet,  15  years  late,  and  filed  an 
amicus  brief  in  1981  stating  that, 

The  requirement  to  register  for  induction  into  the  Armed  Forces  if  imposed  at  all 
must  be  imposed  equitably  on  all  members  of  society  who  are  capnble  of  serving  ir- 
respective of  gender. 
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In  a  press  conference  announcing  their  brief,  the  NOW  president 
ignored  the  terrible  casualties  suffered  by  draftees  and  incredibly 
stated  that  past  exclusion  from  the  draft  had  discriminated  against 
women  rather  than  in  their  favor  by  robbing  women  of  the, 
•  •  psychological  knowledge  that  they  can  defend  themselves." 

In  June  1981,  the  Supreme  Court  voted  6  to  3  to  uphold  the  con- 
stitutionality of  male-only  draft  registration.  This  ruling,  as  did 
similar  rulings  during  the  Vietnam  war,  turned  on  Congress'  con- 
stitutional authority  under  article  I  to  raise  and  maintain  an 
Armed  Forces. 

NOW  and  its  allies  shed  predictable  crocodile  tears  over  that  de- 
cision and  2  years  later  began  winning  additional  enemies  for  the 
ERA  by  announcing  that  the  ERA's  enactment  is  necessary  for  an 
attack  on  veterans  preference,  which  had  previously  upheld  as  con- 
stitutional in  Feeney 

While  the  Military  Order  of  the  Purple  Heart  has  previously  not 
taken  a  position  for  or  against  the  ERA,  we  will  now  be  giving  seri- 
ous consideration  at  our  national  convention  this  August  to  seeking 
an  amendment  to  the  ERA  to  protect  veterans'  preference.  Such  an 
amendment  would  be  similar  to  title  VII  of  the  Civil  Rights  Act  of 
1964  which  reads  in  part,  "Nothing  contained  in  this  subchapter 
shall  be  construed  to  repeal  or  modify  any  Federal,  State,  territori- 
al or  local  law  creating  special  rights  or  preference  for  veterans." 

[The  following  was  received  for  the  record:] 
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Prepared  Statement  of  Dean  K,  Phillips 


It  is  an  honor  to  represent  the  Military  Order  of  the 
Purple  Heart,  chartered  in  1958  by  Congress  to  represent  the 
interests  of  those  Americans  who  sustained  wounds  while 
engaged  in  combat  against  our  Nation' b  enemies. 

I  was  initially  elected  National  Judge  Advocate  of  the 
Military  Order  of  the  Purple  Heart  «+  our  National  Conven- 
tion in  1982,  some  15  years  after  I  was  wounded  in  South- 
east, Asia  while  on  a  long  range  reconnaissance  patrol  near 
what  was  then  Known  as  War  Zone  "D". 

The  Tssue  today  is  the  impact  the  Equal  Rights  Amend- 
ment may  have  on  veterans1  preference.    Our  organization 
is  aware  that  last  September  the  President  of  the  League 
of  Women  Voters  advised  Congress  that  "...  the  broad  Veterans' 
preference  statute  [  Unsuccessfully  ]  challenged  [,by  the 
National  Organization  for  Women  and  other  feminist  organ- 
izations ]  in  Massachusetts  _v  Feenoy  [  442  US  256  ]  [1979] 
which  granted  an  absolute  lifetime  preference  to  Veterans 
seeking  Civil  Service  would  fail  in  a  challenge  under  the 
KRA." 

We  are  also  aware  that  last  September  the  President 
of  the  National  Organisation  for  Women  [NOW  ]  also  advised 
Congress  that  it  is  often  impossible  to  prove  the  "intent" 
[required  by  ]/a^U n^ton^v^Dav^s  426  US  229  I  1976  }  ]  which 
is  necessary  to  successful  pursuit  of  sex  discrimination 
cases.     She  concluded  that  "only  by  passage  of  the  ERA  will 
women  finally  secure  full  and  unequivocal  acknowledgement 
of  their  entitlement  to  legal  equality." 

I  ara  aware  that  NOW  was  founded  in  1966  and  that  Article 
III  of  their  bylaws  mandated  "direct  action  to  bring  women 
Into  full  participation  of  society  now,  exercising  all  the  r 

£^^il^S(ifi-^!ll^,le.?E^Q,ii^ilttA^o  Jt  he  re  of  _  in  t  r  u  ljr  e^ual 
par  tnership ^wi  th  juen. " 

However,  one  area  which  NOW  in  particular  and  women's 
groups  in  ftonoral  did  not  make  a  sincere  effort  to  exerciuo 
"rosponnibUtties  in  truly  eq»  al  partnership  with  men" 
wan  service  in  the  military  d  iring  the  Vietnan  War.  Accord- 
ingly, their  bemoaning  of  the  privileges  earned  by  men  and 
women  who  did  nerve  [  ouch  as  veterans*   preference  in  civil 
oerviei?  ]  hen  bem  leun  nyn  pathetic  ally  received  in  many 
qu  ar  to  r  u . 

1966  vau  also  the  year  I  gladly  gavi,  up  my  student 
deferent,  whinh  wnn  unfair  to  those  men  of  my  generation 
who  wore  not  inclined  to  attend  college,   to  enlist  in  the 
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U.S.  Army  paratroopers.    Base  pay  for  a  PFC  was  lees  than 
$122  monthly.    Although  it  was  not  an  overriding  factor 
in  ny  deoisiion  to  enlist,  I  was  also  aware  that  earlier 
that  your  Congress  had  enacted  G.I.  Bill  and  Veterans' 
Preference  Legislation  and  that  veterans'  preference  legis- 
lation could  not  be  attacked  under  the  Civil  Rights  Act 
and  would  extend  to  my  widow  if  I  were  killed  or  1000  disabled. 

as  tiao  been  the  case  in  most  wars,  many  people  were 
killed  and  maimed.     Every  member  of  my  26  member  recon 
platoon  was  ultimately  wounded  at  least  once  and  all  but 
five  of  uo  were  either  killed  or  so  badly  wounded  that 
medical  evacuation  to  Japan  was  required. 

I  am  aware  that  between  1948  and  1967  Congrees  had  \ 
limited  the  percentage  of  women  in  the  Armed  Forces  to  no 
more  than  two  percent.    However,  any    inference  that  women 
woro  beating  down  the  doors  of  recruiting  offices  and  draft 
boards  demanding  to  exercise  all  the  responsibilities  of 
society  in  truly  equal  partnership  with  men  is  dispelled 
by  a  1977  Office  of  the  Secretary  of  Defense  "Use  of  Women 
in  the  Military"  Report  which  tbservod: 

With  the  advent  of  the  Korean  war,  an  unsuccessful 
effort  was  made  to  recruit  some  100,000  women 
to  meet  the  rapidly  expanding  manpower  require- 
ments.   Young  women  juett  were  not  interested  in 
serving,  perhaps  because  of  the  unpopularity  of 
that  war  at  the  tine.    Between  1948  and  1969, 
even  including  nurses,  the  percentage  of  women  in  the 
military  never  exceeded  1-5?  and  averaged  1.2  percent 
of  the  total  active  strength. 

Congrees  lifted  the  2$  limit  in  1967  but,  in  point  of 
fact,  females  did  not  reach  2$  of  the  Armed  Forces  until 
more  than  5  years  later  in  1973,    after  U.S.  ground  troops 
were  pulled  out  of  Vie  nan. 

During  the  decade  of  the    Vietnam  war,  men  repeatedly 
unsuccessfully  pleaded  that  the  male-only  draft  unfarily 
denied  males  the  equal  protection  guaranteed  under  the  Fifth 
Amendment  to  the  Constitution.    Women,  of  course,  were  content 
to  enjoy  the  privilege  of  exemption  from  the  draft  and 
HOW  and  sirailarorganisations  did  not  join  in  such  suits 
during  the  war— once  ngain  failing  to  bemooii  exemption  from 
the  draft  from  either  an  equal  employment  opportunity  or 
equal  responsibility  standpoint.     Thus,  the  most  blatantly 
sexist  policy  in  our  Nation's  history  —  the  limitation 
of  the  drafting  of  those  who  would  die  and  be  maimed  in  war 
remained  limited  exclusively  to  the  male  serf.     By  1969- 
1970  draftees  suffered  more  than  60*  of  the  U.S.  Army  casualties. 

While  NOW  avoided  facing  up  to  the  Vietnam  War,  that 
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organisation  passed  a  welcome  home  resolution  in  1971 
which  stated:    "The  National  Organization  for  Women  oppose(s) 
any  state,  federal,  county,  or  municipal  ^ployment  law 
or  program  giving  special  preference  to  veterans."  NOW 
later  confirmed  in  a  letter  to  me  dated  29  July  1979  that  the 
resolution  still  represented  their  policy.    This,  in  effect, 
opposes  preferences  or  programs  for  even  blind  and  paraplegic 
veterans. 

In  the  Fee nay  Case(  Personnel  Administrator  of  Massa- 
chusetts etal  v  Feenoy.  442  U.S.  2J6  (1979)  referred  to 
before  Caress  last  September  by  the  League  of  Women  Voters 
and  NOW,  the  U.S.  Supreme  Court  upheld  a  Massachusetts 
veterans'  preference  despite  complaints  from  organizations 
such  as  NOW  that  it  benefited  male  veterans  at  the  expense 
of  female  non-veterans.    The  Court  observed  that  preference 
ntatuto  was  neutral  on  its  face,  and  benefited  both  male  and 
female  veterans,  and  was  not  intended  to  discriminate  against 
women  as  a  class.    Accordingly,  the  Court  held  that  the 
statute  did  not  deny  women  equal  protection  of  the  law. 
In  reaching  its  decision,  the  7  to  2  majority  cited  the 
Washington  v  Davis  standard  that  in  order  to  prove  invidious 
discrimination  under  the  equal  protection  argument,  a  woman 
non-veteran  must  prove  there  was  an  actual  intent  on  the 
part  of  the  legislature  to  discriminate  against  women  when 
it  enacted  the  preference  statute. 

In  my  role  as  the  Special  Assistant  to  the  Veterans 
Administration  General  Counsel  in  1978,  I  assisted  in  the  pre- 
paration of  the  legal  memorandum  which  persuaded  the  Solicitor 
General  to  file  an  amicus  brief  in  support  of  veterans' 
preference  in  Feeney.    We  pointed  out  that  the  status  of 
female  non-veterans  did  not  call  into  play  the  "strict 
sorv.tinyM  test  and  that  veterans'  preference  statutes  must 
only  demonstrate  a  rational  basis  to  survive  an  equal  pro- 
tection   challenge.     Our  concern  in  1979  was  thai;  federal 
veterans*  preference  statutes  had  a  similar  legislative  history 
an  the  Massachusetts  statute  in  question  and  that  an  adverse 
d'M?irjion  in  Fecnoy  could  lead  to  an  avalanche  of  constitutional 
challenges  of  even  lose  generous  forms  of  veterans1  preference  under 
the  fluisR  thai;  legislative  bodies  intended  to  discriminate 
a.Tnin"t  female  non-veterans  since  it  was  a  known  fact  that 
only  ?'  of  ye to runs  were  female. 

In  February  1980,   President  Carter  inadvertently 
t'ons'd         is  hand  on  the  issue  of  the  draft  by  announcing 
thai"  b^th  yGunrt  men  and  v/cnen  should  be  required  to  register 
for  the  draft.     Heretofore,  NOW  and  most  other  feminist  organ- 
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izations'  policy  was  to  take  a  "low  profile"  on  the  iseue 
of  the  draft.    Only  after  Carter*  a  1980  announcement  did 
"feminists"  in  their  301  s  and  40*8  who  avoided  service  during 
Vietnam  publically  state  that  it  was  acceptable  to  them  if 
younger  women  of  the  1980*8  faced  draft  laws  and  military 
service.    Thia  inconsistency  was  not  well  received  by  the 
20  year  old  women  who  were  so  generously,  if  not  abruptly 
thruet  into  the  role  of  equality  of  responsibility  by  their 
once-reluctant  older  sisters. 

Subsequent  to  the  1980  Carter  draft  registration  announce- 
ment, a  case  filed  by  a  male  challenging  the  male-only  draft 
during  Vietnam  was  reborn  and  found  its  way  to  the  Supreme 
Court.    NOW  finally  came  out  of  the  closet  — 15  years  late  — 
and  filed  an  amicus  brief  in  1981  stating  that  "the  require- 
ment to  register. .  .£c  induction  into  the  Armed  Forces. ..if 
imposed  at  all  ...  must  be  imposed  equitably  on  all  members 
of  society  who  are  capable  of  serving,  irrespective  of  gender." 

In  a  press  conference  announcing  their  brief  (overdue 
by  more  than  a  decade)  NOW  President  Eleanor  Smeal  incredibly 

stated  that  past  exclusion  from  the  draft  had  discriminated 
against  w  >raen,  rather  than  in  their  favor,  by  robbing  women 
"...  of  tfce  psychological  knowledge  that  they  can  defend 
theraaelvea. w 

In  June  1981  the  Supreme  Court  voted  6  to  3  to  uphold 
the  Constitutionality  of  male  only  draft  registration  (Rostker 
v  Goldberg.  453  US  57).    This  ruling  turned  on  Congress's 
Constitutional  authority  under  Article  X,  Section  8  (  as  did 
Federal  Court  decisions  in  similar  cases  during  Vietnam)  to 
raise  and  maintain  an  armed  forces. 

NOV  and  its  allies  shed  crocodile  tears  over  the  Rostker 
decioion.     Two  years  later,  NOW  began  winning  additional  enemies 
for  the  ERA  by  announcing  that  the  ERA1  s  enactment  is  necessary 
for  an  attack  on  veterans*    preference  previously  upheld  in 
Feonoy . 

Whil<?  the  Military  Order  of  the  Purple  Heart  has  pre- 
viously not  taken  a  position  for  or  against  the  ERA,  we  will 
now  be  giving  serious  consideration  at  our  National  Convention 
this  August  to  seeking  an  amendment  to  the  ERA  to  protect 
voteranB1  preference.     Such  an  amendment  would  b^>  similar 
to  TlUe  VII  of  the  Civil  Rights  Act  of  1964  which  reads  in 
part;     "Nothing  contained  in  this  subchapteer  shall  be 
construed  to  repeal  or  modify  any  Federal,  State,  territorial 
or  local  law  creating  special  rights  or  preference  for  veterans." 
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[From  the  Washington  Star,  March  3,  X981] 


NOW  Leader  Says  Military  Draft 
Causes  Brutality  Against  Women 


Tte  nation's  largest  wontal 
rights  group  veeteroay  attacked  the 
military  draft  law  as  ona  of  tha 
causes  of  brutality  against  woman  la 
AflMriean  society. 

That  la  ona  of  tha  naln  new  am* 
acnts  tha  National  Organization  for 
Woman  madeln  an  attampt  to  get  tha 
Supreme  Court  logo  far  beyond  con- 
stitutional israas  whan  It  considers 
the  men-only  draft. 

NOW  President  Eleanor  Smaal. 
diamine,  her  group's  plea  to  the 
court,  said  that  the  draft  law  Is  part 
of  the  "myth  structure"  la  America 
that  Greets  women  as  Inferiors,  add* 
Ing  to  the  risk  that  they  will  be  "pus- 
hed around '  even  violently. 

The  feminist  leader  stressed  that 
her  organization  sees  the  case  on  tha 
draft  law's  constitutionality  as  a  be* 
sk  test  of  the  court's  ettitude  on  sex 
discrimination  In  society  as  a  whole, 
not  Just  in  the  military. 


NOW  Is  taking  part  In  the  <  

a  "friend  of  the  court"  It  filed  Its 
written  views  yesterday.  The  court 
refused  to  let  NO Ws  attorney  Join  in 
the  hearing  the  Justices  will  hold  la- 
tar  this  month  on  the  case.  As  Is  cus- 
tomary, it  gave  no  reason  for  the 
refusal. 

The  court  is  expected  to  issue  e  0* 


net  decision  by  next  summer  on  the 
draft  law*  constitutionality. 

Leaving  most  of  the  legal  argu- 
ment to  others  Involved  in  the  case. 
NOW  decided,  Smaal  said,  to  try  in- 
stead to  convince  the  court  to  ana- 
lyse broader  social  problems  that 
result  from  sex  "stereotypes"  In  the 
nation. 

"We  want  the  court  to  know  that. 
If  there  Is  going  to  be  e  draft,  this 
Is  how  It  impacts,  on  society."  she 
•aid. 

Confining  the  draft  to  men  "con- 
tributes dramatically  to  the  stereo- 
type" that  for  generations  has  lad  to 
the  "victimisation  of  females." 
NOWS  leader  contended.  "Women 
are  being  robbed  of  the  psychologi- 
cal knowledge  that  they  can  defend 
themselves/ 

Since  the  draft  law  has  to  do  with 
the  way  a  nation  defends  itself,  she 
said,  the  test  case  means  the  court 
will  have  to  face  "the  whole  right  of 
seSfdef ense  for  women. 

Citing  studies  which  she  said 
show  that  women  are  more  likely  to 
be  hurt  or  killed  In  sexual  attacks 
when  they  are  "passive"  than  when 
they  resist,  Smeal  said  that  e  male- 
only  draft  "reinforces  passivity"  and 
It's  passivity  that  leads  to  brutality." 

—  Lyie  Dennistoa 
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oma  o*  rm  ^imam  nan  ait  ot 


Jum  1.  1979 

1* ft    COU  79-160 


Mr.  Daao  K.  fhillipn 
1700  fhtrvood  Ball  Um 
AXaaandrla,  Virginia  22306 

tear  |tr.  r^illipas 

Thia  la  in.  raapouaa  to  your  fraadom'  of  \nfornatioo  Act 
datad  May  12.  1979.  for  information  oc  tha  nuabar  of  caaaa  "filnd 
batvaan  Auguit  A,  1964  and  Match  26,  1973,  againat  tha  govanaant 
by  voma  daining  that  aura  atringaot  atandarda^Miatnd  for 
woman  that  vaotad  to  antar  tha  military  aanrica  . 

fach  Military  Dapartmmnt  baa  wiawad  ^  UMIm 
for  tha  tafiod  covarad  hy  your  raauaat.   Tha  Army  and  «a*y  *P°" 
that  thair  wcorda  do  not  raflact  tha  filing  of  any  aueh  caaaa  during 
tha  pariod  in  tuition.   WiaJMr  Forca  rapori.  w^caaaa:  jEiUAia 
Laltd. 

M  (Dac. 

w  dlaniaaad 

Va  hopa  thla  information  *ill  ha  of  aaaiatanca  to  you. 


uJi,  Si.  in:  71-3O0M  (D.  Mun.#  tilad  1971),  ditmlaa ad  a a  noa| 
1ST  1974);  loaxi     liim.  Ci*.  *o.  16134  (M.D.  Ga..  filtd  1*72). 
ifTftd  voluntarily  br»Taintlff .  (July  1973). 


x     Chariaa  w.  ainx^r 
Diractor,  ?raa>a rWTnfornation 
and  lacurity  taviav 


A  *j  titer  *f 
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Senator  Hatch.  Thank  you,  Mr.  Phillips. 
Dean  Shanor. 

STATEMENT  OF  CHARLES  A.  SHANOR 
Mr.  Shanor.  Thank  you  very  much. 

Senator  Hatch,  Mr.  Markman,  ladies  and  gentlemen,  my  name  is 
Charles  Shanor.  I  am  a  professor  of  law  and  the  associate  dean  at 
Emory  Law  School.  I  teach  employment  discrimination  law  and 
have  written  about  sex  discrimination  issues  concerning  veterans' 
preference  statutes.  I  have  also  written  a  book  on  military  law. 

In  the  interest  of  full  disclosure,  I  should  inform  you  of  my 
biases.  I  do  not  represent  veterans.  I  do  not  represent  NOW.  But  I 
do  have  my  own  points  of  view  about  the  issues  before  us  today. 

First,  I  support  the  ERA,  more  for  its  symbolic  value  than  be- 
cause of  any  specific  changes  thct  it  might  effectuate  in  the  laws  of 
our  land.  I  oppose  absolute  lifetime  veterans  preferences,  though  I 
am  not  opposed  to  some  lesser  veterans  preferences.  I  think  abso- 
lute lifetime  veterans'  preferences  encourage  economic  inefficiency 
and  severely  disadvantage  women  in  obtaining  Government  jobs. 
My  testimony,  in  a  nutshell,  is  *hat  I  do  not  believe  the  ERA  would 
overturn  even  absolute  lifetime  veterans'  preferences.  In  shirt  I 
think  the  Feeney  case  would  stand  after  the  equal  rights  amend- 
ment, should  it  be  ratified. 

I  thus  disagree  with  the  League  of  Women  Voters  president's 
statement  which  was  quoted  to  you  by  Mr.  Phillips  a  few  moments 
ago.  I  will  try  <  >  outline  the  reasons  behind  my  conclusions. 

The  ERA's  guarantee  is  that  "equality  of  rights  •  •  •  shall  not 
be  denied  or  abridged  •  •  •  on  account  of  sex."  How  broad  this 
prohibition  on  sex  discrimination  is  depends  upon  judicial  re- 
sponses to  two  questions.  First,  is  1  he  classification  made  by  a  law 
"on  account  of  sex"  when  a  gender-neutral  statute  impacts  dispro- 
portionately on  one  or  the  other  sex?  And  second,  if  an  impact-only 
classification  is  "on  account  of  sex,"  does  it  impermissibly  denv 
"equality  of  rights"? 

The  first  question  is  probably  the  crucial  one  with  respect  to  the 
ERA's  effect  on  most  veterans  programs,  including  veterans'  pref- 
erences. As  you  know,  these  programs  seldom  distinguish  on  their 
face  between  men  and  women.  Both  male  and  female  veterans  re- 
ceive the  same  benefits.  Indeed,  as  Mr.  Meloy  pointed  out,  many 
veterans'  preference  statutes  not  only  give  preferences  to  veterans 
but  also  to  their  spouses.  In  the  case  of  those  sorts  of  statutes,  the 
impact  of  a  veterans'  preference  on  women  is  further  reduced. 

Nevertheless,  because  an  overwhelming  percentage  of  this  Na- 
tion's veterans  are  male,  the  beneficiary  group  is  almost  exclusive- 
ly male. 

In  Personnel  Administrator  v.  Feeney,  which  has  been  mentioned 
to  you  earlier,  the  U.S.  Supreme  Court  held  that  Massachusetts' 
absolute  lifetime  veterans'  preference  statute  did  not  deny  equal 
protection  of  the  laws  to  women.  In  reaching  this  conclusion,  the 
Court  said  that  the  statute  contained  no  discriminatory  purpose 
and  that  disparate  impact  alone  does  not  raise  14th  amendment 
equal  protection  issues. 
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Incidentally,  the  Court  reached  its  conclusion  even  as  it  acknowl- 
edged that  the  Massachusetts  preference  had  an  enormous  dispar- 
ate impact  against  women,  that  this  impact  was  readily  foreseeable 
at  the  time  the  preference  was  legislated,  and  that  a  nuyor  reason 
for  the  impact  was  that  women  had  been  precluded  by  statute  and 
military  regulation  from  entry  into  the  armed  forces.  In  the 
Court's  words: 

[Discriminatory  purpose]  implies  that  the  decisionmaker  .  .  .  selected  or  reaf- 
firmed a  particular  course  of  action  at  least  in  part  "because  of.M  not  merely  "in 
spite  of."  its  adverse  effects  upon  an  identifiable  group. 

The  Court's  footnote  further  explains  the  Justices'  reasoning: 
This  is  not  to  say  that  the  inevitability  or  foreseeability  of  consequences  of  a  neu- 
tral rule  has  no  bearing  upon  the  existence  of  discriminatory  intent.  Certainly, 
when  the  adverse  consequences  of  a  law  upon  an  identifiable  group  are  as  inevitable 
as  the  gender-based  consequences  of  [the  veterans'  preference]  a  strong  inference 
that  the  adverse  effects  were  desired  can  reasonably  be  drawn.  But  in  this  inquiry, 
made  as  it  is  under  the  Constitution,  an  inference  is  a  working  tool,  not  a  synonym 
for  proof.  When,  as  here,  the  impact  is  essentially  an  unavoidable  consequence  of  a 
legislative  policy  that  has  in  itself  always  been  deemed  to  be  legitimate,  and  when, 
as  here,  the*  statutory  history  and  all  the  available  evidence  affirmatively  demon- 
strate the  opposite,  the  inference  simply  fails  to  ripen  into  proof. 

With  the  ERA,  the  same  problem  would  arise:  Is  a  statute  having 
a  disparate  impact  one  which  denies  "equality  of  rights  •  *  *  on 
account  of  sex  ?  I  will  concede  that  it  is  possible  that  the  Court 
might  construe  the  ERA  to  reach  such  a  result.  However,  this 
seems  highly  unlikely  to  me  for  several  reasons. 

First,  sucn  a  construction  would  establish  a  broader  scope  to  the 
ERA  on  sex  discrimination  issues  than  the  14th  amendment  has  on 
race  discrimination  issues.  At  this  time,  there  is  neither  any  lan- 
guage nor  any  congressional  history  of  which  I  am  aware  behind 
the  ERA  which  would  support  such  a  construction.  Moreover,  Sena- 
tor Hatch,  you  and  the  rest  of  Congress  are  in  a  position  to  make 
sure  that  that  does  not  occur  through  legislative  glosses  on  the 
ERA,  at  least  to  a  limited  extent  as  I  will  point  out  later. 

Second,  the  Supreme  Court  has  been  reluctant  to  imbed  antidis- 
crimination impact  standards  into  the  Constitution  even  when 
equivalent  phrases  in  statutes  might  be  construed  as  establishing 
impact  standards. 

For  example,  the  Court  unanimously  held  that  title  VII  embodies 
a  disparate  impact  standard  in  Griggs  v.  Duke  Power  Company 
while  in  Washington  v.  Davis  it  heldV  <at  disparate  impact  alone 
does  not  establish  race  discrimination  for  5th  and  14th  amendment 
purposes. 

Third,  an  impact  standard  could  subject  an  enormous  range  oi 
legislation  to  relatively  standardless  judicial  review.  For  example, 
because  men  make,  on  the  average,  more  than  women  and  because 
the  income  tax  laws  establish  higher  marginal  tax  rates  for  higher 
income  taxpayers,  progressive  taxation  arguably  has  a  disparate 
impact  on  males.  Would  the  ERA,  under  an  impact  standard,  pro- 
vide cause  for  challenging  progressive  tax  rates?  I  doubt  that  the 
courts  will  have  any  zeal  for  facing  such  questions  nor  that  many 
ERA  supporters  or  opponents  contemplate  such  challenges  under 
the  proposed  constitutional  provision. 

Senator  Hatch.  They  do  not  contemplate  many  of  the  challenges 
that  undoubtedly  ar<  goinf?  to  arise. 
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Mr.  Shanok.  I  understand  that,  Senator. 

^"mi01,  h.atch.  0n  y°ur  Page  3  of  your  written  testimony,  you 
say  There  is  neither  any  language  nor  any  congressional  history 
behind  the  ERA  which  would  support  such  a  construction."  Actual- 
ly, there  is  quite  a  bit  of  legislative  history  behind  it. 

Mr.  Shanor.  If  I  might  comment  on  that,  Senator  Hatch,  it  ie  my 
understanding  that  this  history  basically  shows  that  the  ERA 
would  go  beyond  the  14th  amendment  with  

Senator  Hatch.  That  is  right. 

Mr.  Shanoii  [continuing].  With  respect  to  the  piotection  against 
gender  or  sex  discrimination,  but  not  that  it  would  go  beyond  the 
1 4th  amendment  with  respect  to  

Senator  Hatch.  But  also  on  disparate  impact  as  well.  Let  me  just 
give  you  one  illustration.  Prof.  Barbara  Brown,  in  the  leading  text- 
book on  the  subject,  has  said  there  are  a  number  of  reasons  why 
the  holding  in  the  Washington  case  requiring  discriminatory  intent 
will  not  be  an  appropriate  standard  under  the  ERA.  Professor  Em- 
erson, Judith  Avner,  and  others  have  testified  that  they  agree  with 
that  analysis. 

Mr.  Shanor.  I  understand. 
„.Sen^or  Hatch  And  these  are  some  of  the  principal  proponents 
We  will  be  having  an  entire  hearing  on  this  issue  sometime  in  the 
future. 

Mr.  Shanor.  Yes.  I  think  that  has  to  be  put  into  context  several 
ways,  if  I  might  comment  on  it.  First  of  all,  Professor  Emerson,  as 
you  know,  is  a  very  staunch  proponent  of  women's  rights  in  a 
number  of  different  contexts,  not  simply  a  supporter  of  the  ERA 
That  testimony  was  rendered  at  a  time  before  Feeney  and,  indeed, 
before  Washington  v.  Davis  was  handed  down,  if  we  are  talking 
about  the  same  testimony. 

Senator  Hatch.  This  is  testimony  last  year  in  the  House,  follow- 
ing Feeney. 

Mr.  Shanor.  In  that  case  I  am  not  familiar  with  

Senator  Hatch.  There  is  no  reason  you  should  be.  We  will  be 
happy  to  provide  you  with  it. 

Mr.  Shanor  [continuing].  That  particular  part  of  Professor  Emer- 
son s  testimony. 

Congress,  of  course,  could  signal  its  desire  that  the  ERA  be  read 
as  a  disparate  impact  constitutional  provision.  For  two  reasons,  I 
would  not  recommend  that  course  even  though  I  personally  would 
like  to  see  the  abolition  of  absolute  lifetime  veterans  employment 
preferences. 

First,  effective  development  of  constitutional  history  is  much 
more  problematic  than  development  of  statutory  history.  With  a 
statute,  Congress'  words  and  its  glosses  to  those  words  are  the  law. 
With  a  constitutional  provision,  State  ratification  processes  inter- 
cede to  raise  doubts  about  whether  glosses  expressed  earlier  by 
Congress  were  later  adopted  by  State  ratifiers.  Moreover,  the  func- 
tion and  permanence  of  constitutional  provisions  makes  the  use  of 
constitutional  history  somewhat  more  problematical  and  less  justi- 
fiable than  the  use  of  statutory  history. 

Second,  legislation  is  a  far  easier  and  cleaner  route  by  which 
Congress,  if  it  deMired  to,  could  invalidate  veterans  employment 
preferences  Just  as  Mr.  Phillipa  has  pointed  out  to  you  that  it 
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would  be  possible  to  add  a  particular  gloss  to  the  equal  rights 
amendment,  concerning  veterans'  preferences  to  protect  those  pref- 
erences, Congress,  if  it  desired  the  opposite  result,  could  reach  it 
much  more  cleanly  and  easily  simply  by  amending  title  VII  to 
delete  section  712,  which  states  that  ''Nothing  [m  title  VII]  shall  be 
construed  to  repeal  or  modify  any  Federal,  State,  territorial  or 
local  law  creating  special  rights  to  preferences  for  veterans,  buch 
a  deletion  would  adopt  the  Griggs  statutory  disparate  impact  stand- 
ard for  scrutiny  of  veterans  preferences  while  avoiding  adoption  of 
a  constitutional  disparate  impact  standard.  „  ^ 

The  second  question  concerns  the  standard  by  which  the  courts 
would  evaluate  veterans  preferences  if,  and  only  if,  the  ERA  is  ap- 

glicable  at  all  to  veterans  preference  statutes.  In  my  view,  if  the 
IRA  applies,  it  will  likely  invalidate  the  preferences.  My  analysis 
rests  upon  my  perception  that  sex-based  equality  of  rights  under 
the  ERA  is  functionally  equivalent,  though  the  language 
ent  to  race-based  equal  protection  of  the  laws  for  5th  and  14th 
amendment  purposes.  If  the  ERA  goes  beyond  the  strict  scrutiny 
standard  in  race  cases  to  absolutely  prohibit  all  forms  under  any 
circumstances  of  official  gender  distinction— and  I  am  aware  of 
some  history  to  that  effect  and  further  commentary  to  that  effect 
as  well  as  some  State  judicial  decisions  under  State  ERA  s  which 
take  the  analysis  beyond  the  strict  scrutiny  test  to  an  absolute  pro- 
hibition test— at  any  rate,  if  there  is  an  absolute  prohibition,  my 
argument  applies  a  fortiori. 

As  you  are  nware,  the  strict  scrutiny  test  requires  a  compelling 
governmental  interest  to  overcome  the  strong  presumption  that 
race  categories  are  inpermissible.  So  seldom  has  the  Government 
met  this  burden  that  strict  scrutiny  has  been  said  generally  to  be 
fatal  in  fact  to  legislative  provisions.  If  this  standard  were  applica- 
ble to  veterans  preferences,  I  doubt  that  the  Government  could 
meet  the  compelling  governmental  interest  requirement. 

The  only  compelling  governmental  interest  which  has  prevailed 
when  subjected  to  strict  judicial  scrutiny  is  national  defense. _Two 
cases,  Hiraba-ishi  and  Korematsu,  both  cases  in  the  mid-1940  8, 
upheld  curfews  and  internment  of  Japanese  Americans  as  World 
War  II  military  support  actions  despite  their  racial  ramifications 
and  classifications.  These  cases,  decided  in  unique  historical  cir- 
cumstances, have  repeatedly  been  criticized  by  commentators  and 
restricted  by  courts  to  their  facts  in  the  40  years  since  they  were 
handed  down.  .      .  ,  ,  „ 

A  recent  sex-discrimination  case  further  illustrates  judicial  defer- 
ence to  Congress  and  the  Executive  on  military  matters.  In  Rostker 
v  Goldberg  the  Court  rejected  an  equal  protection  challenge  to  the 
male-only  military  draft  registration  process.  Finding  registration 
integral  to  developing  a  pool  of  potential  combat  troops,  the  Court 
deferred  to  Congress'  decision  to  exclude  women  from  combat  duty. 
As  the  Court  noted,  Congress  was  certainly  entitled  in  the  exercise 
of  its  constitutional  powers  to  raise  and  regulate  armies  and  navies 
to  focus  on  the  question  of  military  ined  rather  than  equity. 

Rostker  raises  several  interesting  issues.  First,  would  its  holding 
have  differed  if  the  Court  had  applied  strict  scrutiny  rather  than 
merely  nu»  die-tier  scrutiny  under  the  fifth  amendment.  If  this  had 
been  a  race  rather  than  a  sex  based  draft  classification,  the  results 
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surely  would  have  been  reversed,  as  the  Court  itself  comments  in 
dictum.  That  argues,  I  think,  that  Rostker  would  come  out  differ- 
ently under  the  ERA. 

And  indeed,  it  seems  to  me,  as  sort  of  an  aside  at  this  point,  that 
one  of  the  real  questions  which  remains  on  the  agenda  concerning 
the  ERAs  effect  is  its  impact  upon  the  expressed  exclusions  of 
women  from  combat  and  the  like,  which  I  assume  you  are  address- 
ing or  have  addressed  in  other  testimony. 

Second,  even  if  the  ERA  would  not  reverse  Rostker,  veterans 
preferences  will  not  likely  receive  the  deference  which  the  Court 
gave  to  the  draft  registration  process.  That  is  because  such  prefer- 
ences constitute  after-the-fact  rewards  rather  than  before-the-fact 
inducements  or  compulsions  in  the  national  defense  picture  and  be- 
cause they  reward  all  military  servicet  not  merely  combat  service. 

Indeed,  as  ar other  aside,  I  frankly  endorse  Mr.  Phillips'  position 
to  the  extent  that  disabled  veterans,  it  seems  to  me,  could  still  be 
given  substantial  preference  even  if  there  is  a  striking  down,  under 
the  ERA,  of  absolute  lifetime  veterans  preferences. 

As  such,  civilian  job  preferences  are  substantially  removed  from 
the  core  concerns  of  the  Rostker  court  which  led  it  not  to  intrude 
on  matters  military.  Finally,  most  veterans  preferences  are  State 
rather  than  Federal  preferences.  The  States,  unlike  Congress,  have 
no  special  competency  in  or  responsibility  under  the  Constitution 
for  military  affairs. 

In  short  facially  neutral  veterans  preference  statutes  make  no 
classification  on  account  of  sex  within  the  meaning  of  the  ERA. 
Thus  tflfey  are  outside  the  ERA's  reach.  Only  in  the  unlikely  event 
that  an  impact  standard  is  adopted  under  the  ERA  will  the  courts 
reach  the  question  whether  veterans  preferences  deny  equality  of 
rights  to  women.  If  the  courts  ever  reach  this  latter  question,  I 
think  it  unlikely  that  the  Government  will  be  able  to  show  suffi- 
ciently compelling  reasons  for  giving  absolute  lifetime  civilian  job 
preferences  to  veterans  to  save  these  statutes. 

Thank  you. 

[The  following  was  received  for  the  record:] 
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Prepared  Statement  of  Charles  A.  Shanor 

Nr.  Chairman,  Senators!    My  nana  is  Charles  Shanor.    I  am 
a  Professor  of  Law  and  J^ssociate  Dean  at  Emory  Law  School.  Z 
teach  Employment  Discrimination  Law  and  have  written  about  sex 
discrimination  issues  concerning  veterans'  preference  statutes. 
I  also  have  written  a  book  on  military  law. 

In  the  interest  of  full  disclosure,  I  should  inform  you  of 
my  biases.    X  support  the  ERA,  more  for  its  symbolic  value  than 
because  of  any  spscific  changes  it  might  effectuate  in  the  laws 
of  our  Zand.    X  oppose  &otolute  veterans'  preferences,  which 
encourage  economic  inefficiency  and  severely  disadvantage  women 
in  obtaining  government  jobs.    My  testimony,  in  a  nutshell,  is 
that  I  do  not  believe  the  ERA  would  overturn  even  absolute  veterans' 
preferences.    I  will  attempt  to  outline  my  reasons  for  this  conclu- 
sion. 

The  ERA's  guarantee  is  that  "Equality  of  rights  •  •  •  shall 
not  be  denied  or  abridged  ...  on  account  of  sex."    How  broad 
this  prohibition  on  sex  discrimination  is  depends  upon  judicial 
responses  to  two  questions.    First,  is  the  classification  made 
by  a  law  "on  account  of  sex"  when  a  gender- neutral  statute  impacts 
disproportionately  on  one  or  the  other  sex?    Second,  if  an  impact- 
only  clarification  is  "on  account  of  sex,"  does  it  impermissibly 
deny  ''equality  of  rights"? 

The  first  question  is  probably  the  crucial  one  with  respect 
to  the  ERA's  effect  on  most  veterans1  programs ,  including  veterans' 
preferences.    As  you  know,  those  programs  seldom  distinguish  on 
their  face  between  men  and  woment    both  male  and  femajle  veterans 
receive  the  same  benefits.    Because  an  overwhelming  percentage 
of  this  nation's  veterans  are  male,  however,  the  beneficiary  group 
is  almost  exclusively  male. 

In  Personnel  Administrator  v.  Feeney,  442  U.S.  256  (1979), 
the  United  States  Supreme  Court  held  that  Massachusetts 1  absolute 
veterans'  preference  statute  did  not  deny  "equal  protection  of  the 
laws"  to  women.     In  reaching  this  conclusion,  the  Court  said  that 
the  statute  contained  no  "discriminatory  purpose"  and  that  "dis- 
parate imparl"  alone  does  not  raise  Fourteenth  Amendment  issues. 
Incidentally,  the  Court  reached  its  conclusion  even  as  it  acknow- 
ledged that  the  Massachusetts  preference  had  an  enormous  disparate 
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impact  against  women,  that  this  impact  was  readily  foreseeable  at 
the  time  the  preference    was    legislated,  and  that  a  major  reason 
for  the  impact  was  that  women  had  been  precluded  by  statute  and 
military  regulation    from  entry  into  the  armed  forces.    In  the 
Court's  words i 


"(Discriminatory  purpose)  implies  that  the  decision- 
maker •  •  •  selected  or  reaffirmed  a  particular  course 
of  action  at  le  ist  in  part  'because  of,'  not  merely 
'in  spite  of#9  its  adverse  effects  upon  an  Identifiable 

group. ■ 


The  court's  footnote  further  explains  the  Justices •  reasoningi 


"This  is  not  to  say  that  the  inevitability  or  fore- 
seeability  of  consequences  of  a  neutral  rule  has  no 
bearing  upon  the  existence  of  discriminatory  intent. 
Certainly,  when  the  adverse  consequences  of  a  law  upon  ' 
an  identifiable  group  are  as  inevitable  as  the  gender- 
based  consequences  of  (the  veterans'  preference)  a 
strong  inference  that  the  adverse  effects  were  desired 
can  reasonably  be  drawn.    But  in  this  inquiry  — ■  made 
as  it  is  under  the  Constitution  —  an  inference  is  a 
working  tool,  not  a  synonym  for  proof.    When  as  here, 
the  impact  is  essentially  an  unavoidable  consequence 
of  a  legislative  policy  that  has  in  itself  always  been 
deemed  to  be  legitimate,  and  when,  as  here,  the  statu- 
tory history  and  all  of  the  available  evidence  affirma- 
tively demonstrate  the  opposite,  the  inference  simply 
fails  to  ripen  into  proof. 


With  the  ERA,  the  same  problem  would  arises    Is  a  statute 
having  a  disparate  impact  one  which  denies  "equality  of  rights 
...  on  account  of  sex"?    Though  it  is  possible  that  the  Court 
might  construe  the  ERA  to  reach  such  a  result,  this  seems  unlikely 
to  me  for  several  reasons.    First,  such  a  construction  would 
establish  a  broader  scope  to  the  ERA  on  sex  discrimination  issues 
than  the  Fourteenth  Amendment  has  on  race  discrimination  issues. 
At  this  time,  there  is  neither  any  language  nor  any  congressional 
history  behind  the  ERA  which  would  sur  ort  such  a  construction. 
See  generally  the  diocusoion  in  Brown,  ftnereon,  Falk  and  Freedman, 
The  Equal  Rights  Amendment A  Constitutional  Basis  for  Equal 
^^.JSEj^^Si*  80  Yal8  L'J-  Bn»  «t  896-907  (1971).  Second, 
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the  Supreme  Court  has  been  reluctant,  to  imbed  antidiscrimination 
impact  standards  into  tha  Constitution  avan  whan  equivalent  ph rasas 
in  statutas  might  ba  construsd  as  establishing  impact  standards. 
For  example,  tha  Court  unanimously  hald  that  Titla  VII  embodies 
a  "disparate  impact"  standard  in  Griggs  v.  Duks  Povar  Co.,  401 
U.S.  424  (1971)  while  in  Washington  v.  Davis,  426  U.S.  229  (1976) , 
it  hald  that  disparata  impact  alone  doaa  not  establish  raca  discri- 
mination for  Fifth  and  Fourteenth  Amendment  purposes.    Third,  an 
impact  standard  could  subject  an  enormous  range  of  legialation 
to  relatively  standardless  judicial  review.    For  example,  because 
men  make,  on  the  averaga,  more  than  women  and  because  tha  income 
tax  lawa  establish  higher  marginal  tax  rates  for  higher  income 
taxpayers,  progressive  taxation  arguably  has  a  disparate  impact 
on  males.    Would  tha  ERA,  under  an  impact  standard,  provide  cause 
for  challenging  progressive  tax  rates?    Z  doubt  that  the  courts 
will  hava  any  zeal  for  facing  such  questions,  nor  that  many  EKA 
supporters  contemplate  such  challenges  under  the  proposed  Consti- 
tutional provision. 

congress,  of  course,  might  signal  its  desire  that  the  BRA 
be  read  as  a  disparate  impact  constitutional  provision.    For  two 
reasons,  I  would  not  recommend  that  course  even  though  Z  would 
like  to  see  the  abolition  of  absolute  veterans'  employment  prefer- 
ences.   First,  effective  development  of  constitutional  history 
is  much  more  problematic  than  development  of  statutory  history, 
with  a  statute,  Congress*  words  and  its  glosses  to  those  words 
are  the  law.    with  a  constitutional  provision,  state  ratification 
processes  intercede  to  raise  doubts  about  whether  glosses 
expressed  earlier  by  Congress  were  later  adopted  by  state  ratifiers. 
Moreover,  the  function  and  permanence  of  constitutional  provisions 
makes  the  use  of  constitutional  history  more  problematic  and  less 
justifiable  than  the  use  of  statutory  history.    See  generally, 
Brest,  The  Misconceived    Quest  for  the  Original  Understanding, 
60  b.U.L.  Rev.  203  (1980).    Second,  legislation  is  a  tar  easier 
and  cleaner  route  by  which  Congress  could  invalidate  veterans* 
employment  preferences.    You  could  amend  Title  VII  simply  by 
dploting  s  712,  which  states  that  "Nothing  (in  Title  VII]  shall 
be  construed  to  repeal  or  modify  any  Federal,  State,  territorial, 
or  local  law  creatinq  special  rights  or  preference  for  veterans." 
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Such  a  deletion  would  adopt  Griggs'  statutory   disparate  impact 
standard  for  scrutiny  of  veterans'  preferences  while  avoiding 
adoption  of  a  constitutional  dlsparata  impact  standard. 

Tha  second  question  concerns  the  standard  by  which  the  courts 
would  evaluate  veterans1  preferences  if  the  ERA  is  applicable 
at  all.    In  my  view,  if  the  BRA  applies,  it  will  likely  invali- 
date these  preferences.    My  analysis  rests  upon  ay  perception 
that  sex-based  "equality  of  rights*  under  the  BRA  is  functionally 
equivalent  to  race-based  "equal  protection  of  the  laws"  for  Fifth 
and  Fourteenth  Amendment  purposes.    If  the  ERA  goes  beyond  the 
"strict  scrutiny"  standard  in  race  cases  to  absolutely  prohibit 
all  forms  of  official  gender  distinctions,  my  argument  applies 
a  fortiori* 

As  you  are  aware,  the  "strict  scrutiny"  test  requires  a 
"compelling  governmental  interest"  to  overcome  the  strong  presump- 
tion that  race  categories  are  impermissible.    So  seldom  has  the 
government  met  this  burden  that  strict  scrutiny  has  been  said 
to  be  "fatal  in  fact."    See  Gunther,  A  Model  for  a  Hewer  Equal 

Protection,  86  Harv.  L.  Rev.  1  (1972).    If  —this 

standard        were  applicable  to  veterans*  preferences,  I  doubt 

that  the  government  could  meet  the  "compelling  governmental  Interest" 

requirement.  / 

The  only  compelling  government  interest  which  has  prevailed 
under  strict,  scrutiny  is  national  defense.    Two  cases,  Hlrabayashl 
v*  U.S.,  320  U.S.  81  (1943)  and  Korematau  v.  U.S. ,  323  U.S.  214 
(1944),  upheld  curfews  and  Internment  of  Japanese  Americana 

-  as  World  War  II  military  support  actions  despite 
their  racial  ramifications.    These  cases,  decided  In  unique 
historical  circumstances,  have  repeatedly  been  criticized  by 
commentators  and  restricted  by  courts  in  the    forty  years  since 
they  were  handed  down. 

A  recent  sex-discrimination  case  further  illustrates  judicial 
deference  to  Congress  <ind  the  Executive  on  military  matters. 
In  RoHtker  v.  Goldberg ,  453  U.S.  l37  (1981),  the  Court  rejected 
an  equal  protection  challenge  to  the  male-only  military  draft 
registration  process.     Finding  registration  integral  to  develop- 
ing a  "pool  of  potential  norobat  troops,"  the  Court  deferred  to 
Congress1  decision         to  exclude  women  from  combat  duty.     As  the 
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Court  noted,  "Congress  was  certainly  entitled,  in  the  exercise 
of  it»  constitutional  powers  to  raiaa  and  regulate  armies  and 
naviaa,  to  focus  on  tha  quaation  of  military  need  rather  than 
equity."  Id*  at  80. 

Rpstker  raiaaa  aavaral  intaraating  issues.    First,  would 
its  hoi  mg  hava  differed  if  the  Court  ha^  applied  "atrict  acrutiny" 
rather  than  merely  "middle-tier  ecrutiny"' under  the  Fifth  Amendment? 
If  thia  had  been  a  race  rather  than  a  sax-based  draft  claaaification, 
tha  reault  aurely  would  have  been  reversed,  as  the  Court  itaelf 
comments  in  dictum.    Id.  at  78.    That  argues,  I  think,  that  Rostker 
would  come  out  differently  under  the  ERA.    Second,  even  if  tha 
ERA  would  not  reverae Roatker #  veterana'  preferencea  will  not  likely 
receive  the  deference  which  -the  Court  gave  to  the  draft  regiatration 
process.    That  ia  because  such  preferences  conatituta  after-the- 
fact  rewarda  rather  than  before-the-fact  inducementa  or  compulsions 

in  tha  national  defenae  picture  and  bacauae  they  reward 

all  military  service,  not  merely  combat  aarvice.    Aa  auch, 
civilian  job  preferencea  are  substantially  removed  ffrcm  the  core 
concerna  off  the  Roatker  Court  which  led  it  not  to  intrude  on  mattera 
military.    Finally,  moat  veterans'  preferences  are  state  rather 
than  federal.    The  states,  unlike  Congress,  have  no  special 
competency  in  or  responsibility  for  military  affairs. 

In  short,  facially  neutral  veterans'  preference  statutes 
make  no  classification  "on  account  of  aex*  within  the  meaning 
of  the  ERA  and  thus  are  outside  the  ERA'S  reach.    Only  in  the 
unlikely  event  that  an  impact  atandard  ia  adopted  under  the  ERA 
will  the  courts  reach  the  question  whether  veterans'  preferences 
deny  •equality  of  rights"  to  women.    If  the  courts  ever  reach 
this  latter  question,  I  think  it  unlikely  that  the  government 
will  be  able  to  show  sufficiently  compelling  reasons  for  giving 
civilian  Job  preferences  to  veterans  to  save  these  statutes. 

•vhis  statement  has  been  reviewed  by  John  H.  Flaming,  Esq., 
co-author  with  Professor  Shanor  of  Veterana'  Preferences  in  FubUc 
Employment i    Unconstitutional  Gender  placrlwinatlon?    26  Emory 
t/Tj7  ill  <!d7fn    Mr.  Fleming  wiahes  the  Committee  to  know  that 
he  associates  himself  fully  with  these  views. 
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Senator  IlATiMpThank  you  so  much 

We  will  now  turn  to  Prof.  Gary  L.  McDowell,  professor  of  politi- 
cal science  at  Newcomb  College  of  Tulane  University  in  New  Orle- 
an   Professor  McDowell. 

STATEMENT  OF  GARY  L-  McDOWELL 

Mr.  McDowell.  Thank  you,  Mr.  Chairman. 

Some  version  of  an  equal  rights  amendment  has  been  introduced 
in  every  Congress  since  1923.  Yet  it  was  not  until  1972  that  a  ver- 
sion Anally  passed  both  houses  and  headed  for  the  States.  Since  the 
defeat  of  that  proposed  amendment  on  July  30,  1982,  and  the  intro- 
duction of  the  "present  version  on  January  26, 1983,  the  politics  sur- 
rounding the  ERA  has  reached  a  fever  pitch.  The  problem  is  that 
the  procedure  of  amending  or  fundamental  law— a  procedure  de- 
scribed by  the  framers  of  the  Constitution  as  a  most  solemn  and 
authoritative  act— has  come  to  be  the  object  of  such  popular  frenzy 
that  we  have  lost  sight  of  taking  serious  note  of  the  sorts  of 
changes  that  such  an  amendment  would  bring  to  our  system  of  gov- 
ernance. During  an  election  year  when  the  rhetorical  edges  of  the 
ERA  debate  will  inevitably  be  honed  sharper  still,  this  committee 
is  to  be  commended  for  attempting  to  introduce  a  bit  of  sober  re- 
flection on  the  practical  effects  of  the  proposed  ERA. 

Too  often  public  debate  focuses  almost  exclusively  on  the  philo- 
sophic implications  of  the  ERA;  its  practical  effects  on  public  policy 
generally  receive,  at  best,  superficial  notice.  But  it  is  at  that  level 
of  policy  rather  than  the  level  of  principle  where  public  attention 
needs  most  to  be  drawn.  While  all  decent  instincts  demand  in  prin- 
ciple an  equality  of  treatment  of  women  before  the  law,  the  admin- 
istration of  the  institutions  of  government,  in  light  of  that  princi- 
ple, is  what  will  touch  the  governed  most  immediately.  Thus  .the 
most  politically  relevant  question  is  what  the  ERA  will  mean  in 
practice.  What  will  its  concrete  effect  be  on  the  way  in  which  we 
seek  to  govern  ourselves? 

A  consideration  of  the  relation  of  the  ERA  to  veterans  programs 
at  both  the  Federal  and  the  State  levels  exposes  a  fundamental 
practical  question  of  administration.  Is  the  standard  of  equal  pro- 
tection to  be  the  standard  of  discriminatory  intent  or  the  standard 
of  discriminatory  impact?  In  brief,  would  a  law  contravene  the 
ERA  if,  in  practice,  it  led  to  a  disproportionately  discriminatory 
impact  on  women  regardless  of  its  intent?  The  answer  to  these 
questions  will  have  a  far  reaching  impact  on  public  policy  should 
the  ERA  be  ratified. 

The  veterans  programs  bring  this  question  of  standards  into 
sharpest  focus  because  traditionally  more  men  than  women  have 
been  veterans.  Any  program  intended  to  benefit  veterans  over  non- 
veterans  then  has,  to  a  degree,  the  apparent  effect  of  benefiting 
men  at  the  expense  of  women.  The  issue  is  whether  preferential 
programs  for  veterans  would  violate  the  ERA.  It  seems  clear  to  me 
that  they  would. 

The  policy  of  creating  preferential  programs  for  the  hiring  of  vet- 
erans is  neither  new  nor  limited.  While  the  form  such  programs 
may  take  may  vary  widely  from  a  point  advantage  system  to  an 
absolute  preference  program,  the  underlying  legislative  motivation 
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is  much  the  same.  The  programs  traditionally  have  been  justified 
as  a  measure  1  'designed  to  reward  veterans  for  the  sacrifices  of 
military  service,  to  ease  the  transition  from  military  to  civilian  life, 
to  encourage  patriotic  service,  and  to  attract  loyal  and  well  disci- 
plined people  to  civil  service  occupations/9  They  have  existed  in 
various  jurisdictions  since  shortly  after  the  Civil  War  and  they 
have  been  challenged  so  often  that  the  rationale  for  their  support 
has  become  essentially  standardized. 

While  there  has  nearly  always  been  criticism  of  such  programs 
from  various  quarters,  the  general  political  sense  of  the  community 
seems  to  have  remained  constant  that  such  preferential  treatment 
for  veterans  is  a  decent  and  desirable  public  policy.  But  even  if  a 
substantial  case  could  be  made  that  such  policies  shall  fall  short  of 
prudence  or  are  simply  unfair,  they  would  not,  of  necessity,  violate 
the  Constitution,  at  least  as  the  Constitution  now  stands  without 
the  ERA.  For  as  James  Wilson  saw  fit  to  remind  his  fellow  dele- 
Rates  to  the  Federal  convention  of  1787,  "laws  may  be  unjust,  may 
be  unwise,  may  be  dangerous,  may  be  distinctive  and  yet  not  be 
unconstitutional." 

It  is  this  question  of  whether  or  not  the  ERA  would  render  such 
preferential  polices  unconstitutional  that  is  the  central  concern.  In 
particular,  would  the  ratification  of  the  ERA  have  the  effect  of 
overturning  the  authoritative  Supreme  Court  opinion  on  this  issue, 
Personnel  Administrator  of  Massachusetts  v.  Feeney. 

The  question  brought  in  Feeney  was  whether  Massachusetts  life- 
time  preference  to  veterans  discriminated  against  women  in  viola- 
tion of  the  equal  protection  clause  of  the  14th  amendment.  The 
Court  held  that  it  did  not.  The  logic  of  Justice  Stewarts  opinion 
was  simple  and  direct.  "The  equal  protection  guarantee  of  the  14th 
Amendment  does  not  take  from  the  states  all  power  of  classifica- 
tion"; "When  the  basic  classification  is  rationally  based  uneven  ef- 
fects upon  particular  groups  within  a  class  are  ordinarily  of  no  con- 
stitutional concern";  The  calculus  of  effect,  the  manner  in  which 
a  particular  law  reverberates  in  a  society,  is  a  legislative  and  not  a 
judicial  reponsibility";  "In  assessing  an  equal  protection  challenge, 
a  court  is  called  upon  only  to  measure  the  basic  validity  of  the  leg- 
islative classification."  The  conclusion  to  Justice  Stewart  was  ines- 
capable: Any  neutral  law  that  has  a  disproportionally  adverse 
effect  upon  a  particular  group  is  unconstitutional  under  the  equal 
protection  clause  only  if  that  impact  can  be  traced  to  a  discrimina- 
tory purpose.  It  is  only  purposeful  discrimination  that  offends  the 
Constitution.  Disparate  impact  does  not. 

On  the  basis  of  Feeney,  programs  designed  to  confer  preferential 
consideration  on  veterans  are  based  on  a  gender  neutral  classifica- 
tion between  veterans  and  nonveterans;  that  more  men  tend  to  be 
veterans  than  women  is  beside  the  constitutional  point.  Even  if  a 
legislature  is  aware  of  such  a  potential  disproportionate  impact, 
such  awareness  is  not  the  same  thing  as  discriminatory  purpose. 
An  inference  of  discriminatory  intent  drawn  from  the  evidence  of  a 
disproportionate  impact  is  not  suiileient  to  violate  the  constitution- 
al right  to  equal  protection  of  the  laws.  Inference  is  not  proof  of 
intent. 

Veterans  preference  programs  do  not  reflect  a  purpose  to  dis- 
criminate on  the  basis  of  sex.  They  reflect  a  legislative  intention  to 
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benefit  veterans  over  nonveterans  of  either  sex,  not  to  benefit  men 
over  women. 

The  ratification  of  the  ERA  would  be  likely  to  lead  to  the  aban- 
donment of  this  standard  of  discriminatory  intent  in  favor  of  the 
standard  of  discriminatory  impact.  That  this  is  so  seems  clear  for 
three  reasons. 

First,  the  proposed  ERA  is,  at  best,  ambiguous.  The  result  of 
such  texturaf  ambiguity  is  to  invite,  nay,  demand,  judicial  intru- 
sion in  order  to  determine  as  precisely  as  possible  what  the  amend- 
ment actually  means.  The  ERA,  if  adopted,  would  be,  as  Walter 
Berns  has  pointed  out  to  this  committee,  the  only  provision  in  the 
Constitution  bestowing  or  protecting  a  right  without  identifying 
the  right.  Given  the  commonsense  view  that  if  the  ERA  is  ratified 
it  must  mean  something  other  than  what  the  equal  protection 
clause  of  the  14th  amendment  means— if  not,  then  why  adopt  it- 
then  it  must  tighten  considerably  the  standards  of  what  constitutes 
a  violation  of  equal  rights.  The  standard  of  discriminatory  impact 
is  undoubtedly  a  tighter  standard  than  discriminatory  intent.  Tnus, 
logically,  it  would  seem  fair  tb  assume  that  under  the  ERA  the 
standard  for  proving  unconstitutional  discrimination  against 
women  would  be  discriminatory  impact. 

The  second  reason  this  movement  seems  likely  is  that  on  the 
question  of  impact  versus  intent  the  Supreme  Court  in  Feeney  was 
split.  Dissenting  from  the  majority,  Justices  Marshall  and  Brennan 
were  willing  to  strike  down  the  veterans  preference  law  in  that 
case  because  in  their  view  when  the  foreseeable  impact  of  a  facially 
neutral  policy  is  so  disproportionate  the  burden  should  rest  on  the 
State  to  establish  that  sex-based  considerations  played  no  part  in 
the  choice  of  the  particular  legislative  scheme.  With  the  ERA 
rather  than  the  14th  amendment  serving  as  the  constitutional 
point  of  departure  for  such  inquiries  into  allegations  of  gender- 
based  discrimination,  it  would  not  be  surprising  to  find  the  logic  of 
Marshall  and  Brennan  more  persuasive. 

The  third  and  *^al  reason  such  a  movement  from  the  standard 
of  intent  to  the  standard  of  impact  seems  likely  is  that  most,  if  not 
all  of  the  proponents  ol  the  ERA,  argue  that  such  a  movement 
would,  in  fact,  be  the  desired  result  of  ratification.  Dorothy  Ridings 
of  the  league  of  Women  Voters  has  suggested  that  such  veterans 
preference  laws  as  the  one  at  issue  in  Feeney  would  "fall  in  a  chal- 
lenge under  the  ERA."  Professor  Ann  Freedman  of  Rutgers  Law 
School,  a  leading  legal  theoretician  of  the  ERA,  has  argued  before 
the  House  of  Representatives  that  "strict  judicial  scrutiny  under 
the  ERA  would  be  required  if  a  neutral  rule  that  has  disparate 
impact  on  members  of  one  sex  is  traceable  to  or  perpetuates  dis- 
criminatory patterns  similar  to  those  associated  witn  facial  dis- 
crimination." The  analysis  of  Justices  Marshall's  and  Brennan 's 
dissent  in  Feeney,  Professor  Freedman  believes,  "illustrates  the  ap- 
proach required  by  the  ERA."  Pro.  Thomas  Emerson  of  Yale  also 
testified  to  the  fact  that  the  "outcome  of  Feeney  would  plainly  be 
different  under  the  ERA."  As  Professor  Emerson  went  on  to  ex- 
plain: 

While  the  Massachusetts  veterans  preference  statute  considered  in  Feeney  may 
not  have  denied  equal  protection  of  the  laws  under  the  14th  amendment,  it  certain  fy 
denies  equality  of  rights  under  the  laws.  The  fact  that  there  was  not  overt  intentioii 
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to  hai  »  women  would  not  ho  decisive.  The  result  arising  from  habitual  patterns  of 
exclusion  was  there  for  all  to  see  and  feel 

As  leading  legal  authorities  on  the  equal  right  amendment,  the 
view  of  Professors  Freedman  and  Emerson  would  surely  be  influen- 
tial in  shaping  the  sorts  of  arguments  that  would  be  brought  to 
bear  on  the  question  of  intent  versus  impact  in  the  flood  of  litiga- 
tion that  would  undoubtedly  be  released  by  the  ratification  of  the 
ERA. 

This  view  is  not  one  that  is  merely  whispered  in  scholarly  clos- 
ets. The  legal  profession  has  been  greatly  influenced  by  it.  Martha 
Barnett  of  the  American  Bar  Association  has  argued  in  favor  of 
supplanting  the  standard  of  discriminatory  intent  with  the  sfc  ad- 
ard  of  discriminatory  impact.  "The  principle  of  equality/'  she  sug- 
gested, "is  rendered  impotent  if  it  cannot  reach  laws  which  effec- 
tively exclude  women  from  employment  for  which  they  are  fully 
qualified  and  competent/9 

It  is  these  three  factors,  then— the  rmbiguity  of  the  proposed 
amendment,  a  judiciary  somewhat  divided  on  the  question  of  intent 
versus  impact;  and  the  rather  clear  position  of  those  most  likely  to 
press  for  the  impact  standard  in  litigation  under  the  ERA— that  I 
believe  would  come  together  and  lead  to  the  abandonment  of  the 
standard  of  intent  in  favor  of  the  standard  of  impact,  »nu  thus  lead 
to  veterans  preference  programs  being  declared  unconstitutional 
violation  ol  equality  of  rights  under  the  law  as  provided  for  in  the 
equal  rights  am  ldment. 

[The  following  was  received  for  the  record:] 


ERIC 


707 

Prepared  Statement  of  Gary  L  McDowell 


Sovm  version  of  an  Equal  Right!  AmndMnt  has  been  intro- 
duced in  every  Congress  ainca  192?,    Yet  it  was  not  unitl  1972 
that  a  version  finally  passed  both  houses  and  headed  for  the 
states.    Since  the  defeat  of  that  proposed  Amendment  on  June 
30,  1982,  and  the  introduction  of  the  present  version  on 
January  26,  1993,  the  politics  surrounding  the  ERA  has  reached 
a  fever  pitch.    The  problem  is  that  the  procedure  of  'amending 
our  fundamental  law  —  a  procedure  described  fa/  the  Framers  as 
a  most  "solemn  and  authoritative  act"  —  has  come  to  be  the 
object  of  such  popular  frensy  that  we  have  lost  sight  of  taking 
aerioim  note  of  tl.e  sorts  of  changes  such  an  amendment  would 
bring  to  our  systen  of  governance.    During  an  election  year  when 
the  rhetorical  edges  of  the  ERA  debate  will  inevitably  be  honed 
sharper  still,  this  committee  is  to  be  commended  for  attempting 
to  introduce  a  bit  of  sober  reflection  on  the  practical  effects 
of  the  proposed  E3A. 

'    Too  of ten  "public  debate  focuses  almost  exclusively  on  the 
philosophic  implications  of  the  ERA;  its  practical  effects  on 
public  policy  generally  receive,  at  host,  superficial  notir  . 
But  it  is  at  that  le/el  of  policy  rather  than  the  level  of 
principle  where  public  attention  needs  roost  to  be  drawn.  While 
all  decent  instincts  derand  in  principle  an  equality  of  treat- 
ment for  woman  before  the  law,  the  administration  of  the  insti- 
tutions of    government  i..  light  of  that  principle  is  what  will 
touch  the  governed  most  immediately .     Thus,  the  most  politically 
relevant  ouention  is  whst  the  ERA  wilt  mean  in  practice:  what 
will  its  concrete  effect  be  on  the  way  in  which  we  seel:  to  govern 
ourfielven? 

A  consideration  of  the  relation  of  the  ERA  to  veterans* 
programs  (at  both  the  federal  and  state  levels)  expose*  a  funda- 
mental practical  question  of  administration.     Is  the  standard  of 
equal  protection  to  be  thr  standard  of  discriminatory  Intent  or 
the  ntatidar'J  of  d)  sc '  Imlnatory ^imgart?     In  brief,  would  a  law 
contravene  the  era  Jf  in  practice  tt  led  to  a  disproportionately 
dlcirt  j minatory  Imp.icL  on  rfomen  regardless  of  its  intent?  Th© 
annwnr  to  Hinr  c|iK»it*orm  v/ilJ  have  far  reach \r\<i  Impact  on  public 
policy  nhou id  the  F^A  ho  ratified.    The  veterans1  prouxamn 
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bring  this  question  cf  standards  into  sharpest  focus  because 
traditional Xy  more  men  than  women  have  been  veterans j  any  program 
intended  to  benefit  vetor«nn  ovor  non-veterans,  then,  has  to  a 
degree  the  apparent  effect  of  benefitting  men  at  the  expanse  of 
women.    The  issue  is  whether  preferential  programs  for  veterans 
would  violate  the  ERA •     It  3eeme  clear  to  mn  that  they  would. 

The  policy  of  creating  preferential  programs  for  the  hiring 
of  veterans  js  nether  new  nor  limited.    While  the  forma  such 
prcqcamn  ta!;c  may  vazv  widely  — *  fiom  j  r*oint-aclvautaga  system 
to  an  absolute  preference  program       tho  underlying  legislative 
13  much  the  same.    The  programs  traditionally  have  teen  justified 
js  a  "measure  designed  to  reward  veterans  for  the  sacrifices  of 
military  service,  to  oase  the  rtranoitlon  from  military  to  civilian 
life,  to  encourage  patriotic  service,  and  to  attract  loya"  and 
well-disciplined  people  to  civil  service  occupations (Massa- 
chusetts v.  Feeney,  442  U.S.  256,  265  (  978).)    They  have  existed 
in  various  jurisdictions  since  shortly  after  the  Civil  War;  and 
they  "have  been  challenged  so  often  that  the  rationale  for 
their  support  has  become  essentially  standardised.1*    (at  265, 
n.  12).    w>  1  le  there  has  nearly  always  been  criticism  of  nucn 
programs  from  various  quarters,  the  general  political  sense  of 
the  communi  ty  seens  to  have  remained  constant  that  such  preferen- 
tial treatment  tor  veterans  is  a  decent  and  desirable  public 
policy,    nut  even  if  a  substantial  case  could  be  made  that  such 
policies    fall  short  of  prudence,  or  are  simply  unfair,  they  would 
not  of  necessity  violate  the  Constitution  (at  least  as  the  Consti- 
tution now  Mtflndsf  without  the  ERA).    For  as  James  Wilson  saw  fit 
to  remind  hir,  fellow-delegates  to  the  Federal  Convention  of  1787, 
"Laws  may  be  unjust,  may  bo  unwise,  may  be  dangerous,  may  be 
deotructlve;   .   *   .  and  yet  not  be  .  .  .  unconstitutional . "    It  is 
this  question  of  whether  or  not  the  ERA  would  render  such  preferon 
tirtl  polirio:;     unconn t i tut ionn  1  that  is  the  central  concer1  .  In 
particular,  would  t»*o  ratification  of  the  FftA  have  tho  effect  of 
overturning  the  avi    -)rilntl"e  Suprnrra  Court  opinion  on  this  issue, 

Por  sjinnel_Ad^i  n i  s  t r n  to r  u  f  M i^b*i ; -'h  use  ttu  v .  Fennev . 

The  r|UP!iti;»fj  bron  slit  in  t-'t'i.Mioy  va';  wl>nthor  Nar.naohitBftt  t»  * 
Qbnolnto  lifetime  r1  ef erom-f  to  veteran*  d  iarr.1  ml  nateti  against 
women  in  violation  of  the  Equal  Pro  tort  ion  tlause  ot  the  Pour- 
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tee  nth  Amendment.    The  Court  held  that  it  did  not.    The  logic 
of  Justice  Stewart's  opinion  was  simple  and  direct.    "The  equal 
protection  quarantee  of  the  Fourteenth  Amendment  does  not  take 
from  the  States  all  power  of  classi f ication* j "When  the  basic 
classificaiton  is  rationally  based,  uneven  effects  upon  particular 
groups  within  a  class  are  ordinarily  of  no  constitutional  concern") 
"The  calculus  of  effect,  the  manner  in  which ta  particular  law 
reverberates  in  a  society,  is  a  legislative  and  not  a  judicial 
responsibility*;  "In  assessing  an  equal  protection  challenge,  a 

court  is  called  upon  only  to  measure  the  beaic  validity  of  the 

/ 

legislative  classification."     (442  U.S.  256,  271-272).    The  con- 
elusion,  to  Justice  Stewart,  was  inescapable:    amy  neutral  law 
that  ban  a  "dif>proportionally  adverse  effect" 'upon  a  particular 
group  is  "unconstitutional  under  the  Equal  Protection  Clause 
only  if  that  impact  can  be  traced  to  a  discriminatory  purpose." 
(id.  at  272?  see  Washington  v.  Davis,  4*6  U.S.  229  (       )  and 
Arlington  Heights  v.  Metropolitan  Housing  Development  Corp. 
429  U.S.  252  (        ).)     It  is  only  "purposeful  discrimination"  that 
offends  the  Constitution;  disparate  impact  does  not. 

On  the  basis  of  Feeney ,  programs  designed  to  confer  pre- 
ferential consideration  on  veterans  aro  based  on  a  gonder-neutr  '1 
c  lans i  f  ieat  ion  between  veterans  on'l  non veterans;  that  more  men  tend 
to  be  veterans  than  v.oner.  ir>  beside  the  connti  t Jtional  point.  3ven 
if  a  ii.»gi'{l.iturc  i.       ur  of  mif-h  i  potential  d  i  «.pr  oportiona  to  im- 
pj-'t,  r.urh  iwnuMH'.:.  i..  :hm.  t!»o  ..*»m?  ri.is    lij  *' i scr mi n i to-y  purpose. 
An  inference  of  discriminatory  intent 

f1rawn  f  r  run  t  ?  to  ev  » 'lour"  .if  h  c?  i .»  »rop»  i  tionate  impart,  is  net 
n  uf  f  l'-i^nt.  to  "in  late  H  ■•  conn  V  '  t  »i  1 1  ona  t  ri«fht  to  equal  pro- 
Nation  of  the  1  i  "  .      Interenoe  i*'   not  proof  o{   intent,  (442 

.'"if.  ,   t.'7'>,   r:  •  Vet'.T.m  •   nn.'f  erearo  pro-jri.ms  do  not 

rellf       t\  |'  npi'ir   l<»    li'irrlminatc  1  »  the  b'.sifi  of  sex;  they 
i'.  f  le«  f    t  ln-ji  •;  Lit  i       i  .it  •  '\\.  i  ■  >m  •  •  |4  ivf  i  i   v.  tor -.in',  over  non- 
v<,i-,t    n"  <>i   ei'iKM     ■">',   ii'1''   fri>  1,1  *  i  1  lit.  nr  ■  n  ovet   mo Men. 

I'}-   r  it  i  f  i"  ><  it-     <>f   the  r.Rr  unlit  U»   likely  to  lend  to  the 
li'/Mt'l-'nri'Mit  "I   this    it*ri<1,ir<I  ul  ih  ^criminatory  intent  in  fnvor 
»-:»•,  •  ♦  ml.ir  1  of     i  •  ('i  i  m  rw    ory     iigtAt  \  ,     Th'it   this  is  go  uoenn 
•*i    <•»    in*-'"  i-M,o:i'.     lir.t,   Ut-    prop  »seil  LHA  i  «i  ,   at  bfl'it, 
i   ''i  I'!n-   »*■  mM    <»'    1  >.\t  h   t  *  *  x  ♦  »  j  1 1   .irni*  i  p: »  t  y    l*.   to  I  TP/t  1*j  - 
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nay,  demand  —  judicial 'intrusion  in  order  to  determine  as 
precisely  as  poasible  what  tha  Amendment  actually  means.  (The 
ERA  if  adopted  would  baf  as  Waiter  Barns  has  pointed  out,  the 
only  provision  in  the  Constitution  bestowing  or  protecting  a 
right  without  identifying  the  right.)    Given  the  common  sense 
view  that  if  the  ERA  is  ratified  it  must  mean  something  other 
than  what  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment 
raaans  (if  not,  why  adopt  it?)  then  it  must  tighten  considerably 
the  sta  dards  of  what  constitutes  a  violation  of  equal  rights. 
Ttie  standard  of  discriminatory  impact  is  undoubtedly  a  tighter 
standard  than  discriminatory    intent .    Thus,  logically,  it  would 
seem  fair  to  assume  that  under  the  ERA  the  standard  for  proving 
unconstitutional  discrimination  against  women  would  be  discrimina- 
tory imoact. 

T.ie  second  reason  this  movenent  seems  likely  is  that  on  this 
question  of  impact  versus  intent,  the  Suprems  court  in  .Faeney 
was  split.    DlssenTing  from  the  majority,  Justices  MaTiSaTl  and 
Brennan  were  willing  to  strike  down  the  veterans'  preference  law. 
in  that  case  because  in  their  view  when  "the  foreseeable  impact 
of  a  facially  neutral  policy  iB  so  disproportionate,  the  burden 
should  rest  on  the  state  to  establish  that  sex-based  considera- 
tion* played  no  part  in  t),o  clioice  of  the  particular  legislative 
achnn^."    (442  U.K.   256  ,   284).     With  the  ERA  rather  than  the 
FourtoenLh  Amendment  serving  an  the  constitutional  point  of 
departure  for  such  inquiries  into  allegations  of'  o^nder-based 
discrimination,  it  would  not  bo  surprising  to  find  the  logic 
of  Marshall  an.i  Brennan  mere  pornnanive. 

The  third  *n<3  final  reason  such  a  movement,  from  the  standard 
of  int^t  to  fho  standard  of  impact  seems  likely  ti   that  moat 
it  not  all  of  the  proponer  n    of  the  ERA  argue  that  nuch  a  move- 
ment wo.il  J  tn  ract  l.c  the  Paired  result  of  ratification.  Dorothy 
Ridding*]  of  the  U-aguo  of  women  Voters  haa  suggested  that  such 
veteran!;1  preference  lawn  ao  the  one  at  issue  in  Feoney  would 
"fall  in  a  challenge  under  the  HRA. "    Profecsor  Ann  Freedman 
of  Rutgorrj  Law  School  v  a  leodimi  legal  theoretician  of  the  CRA, 
has  Q-jrucrl  before  the  House  of  Representatl vco  that  "strict 
ludl.-Jal  nrrutiny  undt-i   the  ERA  would  be  required  if  a  neutral 
rule  that  has      disparate  impact  on  memhero  of  on©  bok  in  traceable 
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to  or  perpetuates  discriminatory  patterns  si Hilar  to  tho  ,»*  associated 
with  facial  discrimination."    The  analysis  of  Justices  Marshall's 
and  Btennan's  dissent  in  Feeney ,  Professor  Freodman  believes 
"i 1  lustra ten  the  approach  required  by  tho  BRA."  Professor 
Thumaii  EmerHon  of  Yjlc  ,il  ;;o  t<*r»li'*iod  to  the  f«i/M   t\u\t  the 
"outcome  of  Keenly  wuuld  plainly  be  different  uncler  the  ERA. " 
As  Professor  Emerson  vent  on  tc  explains 

While  the  Massachusetts'  veterans  preference  statute 
considered  in  Pegne^  n.ay  not  ha«e  denied  'equal  protection 
of  the  laws'   (14th  A.nendment) ,  it  certainly  denies' 
'equality  of  rights  under  the  law,'    The  fact  that  there 
was  not  overt  intention  to  harm  women  would  not  be 
decisive;  the  result  arising  from  habitual  patterns  of 
exclusion  was  there  for  all  to  sec  and  feel,     <Cong.  gee. 
H559  Pebruary  7,  1984;  emphasis  supplied). 
As  leading  legal  authorities  on  the  Equal  Righto  Amendment, 
the  view  Of  Professors  Preedman  and  Emerson  would  surely  be 
influential  in  shaping  the  sorts  of  arguments  that  would  be 
brought  to  bear  on  the  question  of  Intent  versus  lapse t  in  the 
flood  of  litigetlon  that  would  undoubtedly  be  released  by  the 
ratification  of  the  ERA* 

This  view  is  not  one  that  is  merely  whispered  in  scholarly 
closets;  the  legal  profession  has  been  greatly  influenced  by  it. 
Martha  Barnett  of  the  American  Bar  Association  has  argued  in 
favor  of  supplanting  the  standard  of  discriminatory  Intent  with 
the  standard  of  discriminatory  impact.    "The  principle  of  equality," 
one airjqested,  "is  rendered  impotent  if  it  cannot  reach  laws 
which  effectively  etfclule  women  from  employment  for  which  they  are 
fully  qualified  and  competent."     (Cong.  ReC. »  HS59) 

It  is  theoo  three  factors,  then  —  the  ambiguity  of  the 
proposed  amrndment;  o  judiciary  somewhat  divided  on  the  question 
ai  intent  versus     £actj  and  the  rather  clear  position  of  those 
most  likely  ro  prr  m  for  the  iwipact  standard  in  litigation  under 
tho  t!RA        rlMt  I  li.hf»'/p    would  com©  together  and  lead  to  the 
abandonment  oi  tho  ntcn.irrd  of  if  tent  in  favor  of  tne  standard 
of  impact  and  khu:   lend  fi  votfrana'  preference  prntitaiui  beirtn 
declared  un^'mtt  if  at  nn<,il  t'inl  nt  inn'i  of  "equality  of  tifthto 
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Senator  Hatch.  Thank  you.  All  four  of  you  have  given  excellent 
statements.  Many  of  the  leading  proponents  of  the  equal  rights 
amendment,  including  the  League  of  Women  Voters,  the  American 
Bar  Association,  and  Prof.  Thomas  Emerson  of  the  Yale  Law 
School  have  argued  that  tkz  ratification  of  the  equal  rights  amend- 
ment would  result  in  the  overturning  of  the  Supreme  Court's  deci- 
sion in  Massachusetts  v.  Feeney,  upholding  the  constitutionality  of 
veterans  preference  programs. 

Could  each  of  you,  briefly  summarize  again  your  view  on  this 
particular  issue?  Let  us  start  with  you,  Mr.  Meloy.  We  will  go  left 
to  right. 

Mr.  Meloy.  I  would  agree  with  Professor  Emerson,  maybe  for  dif- 
ferent reasons.  1  am  not  sure  of  the  basis  for  his  argument,  but 
mine  would  be  that  if  the  equal  rights  amendment  were  to  pass, 
the  kind  of  standard,  whether  you  call  it  a  disparate  impact  stand- 
ard, an  effect  standard  or  an  intend  standard  that  has  been  applied 
by  the  Supreme  Court  in  race  cases  would  also  apply  in  sex  cases. 

It  seems  to  me  that  if  Feeney  were  alleging  a  violation  of  his 
rights  on  the  basis  of  race,  the  decision  would  have  been  different. 
It  would  have  been  different  because  the  Court  would  have  focused 
and  would  have  placed  a  higher  burden  on  the  State  to  support  the 
kind  of  method  it  had,  the  kind  of  alternatives  that  might  be  avail- 
able, and  I  do  not  think  that  they  would  have  met  that  burden  in 
Feeney. 

Senator  Hatch  So  you  are  saying  that,  in  your  opinion,  the  ap- 
plication of  the  equal  rights  amendment  would  overrule  Feeney  and 
thus  disallow  veterans  preferences? 

Mr.  Meloy.  Absolute  veterans  preferences.  I  am  not  sure  that 
my  conclusion  would  be  the  same  with  respect  to  a  statute  like 
Montana's  is  now  which  is  very  narrowly  tailored. 

Senator  Hatch.  Professor  McDowell. 

Mr.  McDowell.  Yes,  I  do  believe  that  the  adoption  of  the  ERA 
would  overturn  Feeney  precisely  because  the  amendment  itself  is 
ambiguous  to  a  degree  that  we  have  no  idea  that  it  would  not,  and 
it  would  be  left  to  litigation  to  prove  whether  it  did  or  not,  and  the 
inclination  of  those  most  likely  to  press  litigation  would  be  pressing 
the  argument  that  impact  should  supplant  intent  as  the  standard 
of  discrimination. 

Senator  Hatch.  Mr.  Shanor. 

Mr.  Shanor.  I  do  not  believe  that  Feeney  would  be  changed 
under  the  equal  rights  amendment.  I  have  to  concede,  of  course,  as 
with  any  constitutional  provision,  that  there  is  opportunity  for 
after-the-fact  judicial  interpretation. 

Nevertheless,  it  does  seem  to  me  that  the  better  reading  of  the 
language  and  of  the  purposes  of  the  equal  rights  amendment  would 
bo  served  by  not  establishing  an  effect  standard  but  rather  main- 
taining the  intent  standard  of  Feeney. 

Incidentally,  in  respose  to  Mr.  Meloy's  point,  Washington  v. 
Darix  was  a  race  case  in  which  the  Court  said  the  intent  standard, 
not  an  effect  standard*  governs  under  the  equal  protection  clause. 

I  think  that  would  be  proof  and  should  be  proof  under  the  equal 
rights  amendment  also. 
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Senator  Hatch.  Do  you  believe  that  the  ERA  would  incorporate 
into  the  Constitution  a  view  of  sex  discrimination  approximating 
that  of  the  dissenting  opinion  in  the  Feeney  case? 

Mr.  Shanor.  No,  I  do  not.  I  do  not  go  so  far  as  to  say  that  be- 
cause I  believe  that  the  dissenters  in  the  Feeney  case  said  that 
there  would  be  an  impact  standard,  and  that  impact  alone  would 
be  adequate. 

Senator  Hatch.  You  do  not  think  it  will  go  that  far? 

Mr.  Shanor.  I  do  not  think  it  g-es  that  far.  I  do  think  it  goes  as 
far  as  the  dissenters  on  the  level  of  scrutiny  that  would  be  required 
once  the  ERA  applies  to  a  particular  statute.  That  is,  it  would  be 
strict  scrutiny  or  something  which  could  even  be  termed  as  abso- 
lute invalidation,  but  only  if  it  reaches  that. 

Senator  Hatch.  If  the  Court  decides  there  is  an  impact  standard 
would  Feeney  then  be  overruled?  Would  that  make  a  difference' 

Mr.  Shanor.  Yes. 

Senator  Hatch.  Mr.  Phillips. 

Mr.  Phillips.  Well,  sir,  that  is  our  concern.  The  Military  Order 
of  the  Purple  Heart  representing  combat  wounded  veterans,  that 
veterans  preference  would  ultimately  be  overturned,  not  just  abso- 
lute preference,  since  legislative  histories  of  the  Federal  preference 
statute  of  1944  is  very  similar  to  the  legislative  history  of  the  Mas- 
sachusetts statute  at  issue  in  the  Feeney  case. 

We  are  going  to  be  reviewing  this  issue  at  our  national  conven- 
tion, as  I  said,  as  I  think  other  veterans  organizations  will.  Wheth- 
er we  recommend  that  the  ERA  itself  be  amended  to  protect  veter 
ans  preference  as  was  the  Civil  Rights  Act  of  1964  or  whether  we 
would  be  satisfied  that  just  a  clear  intent  expressed  in  the  legisla- 
tive history  would  be  sufficient  will  then  be  classified.  Today  we 
are  speculating  on  the  impact  of  the  ERA. 

Senator  Hatch.  Thank  you. 

Professor  Shanor,  you  speculate  in  your  Emory  Law  Review  arti- 
cle that: 

It  is  possible,  of  course,  that  the  Supreme  Court  would  not  read  the  same  intent 
requirement  into  the  ERA  as  the  Court  in  Washingon  v.  Davia  read  into  the  equal 
prot<:ction  clause. 

Do  you  still  believe  that  this  is  a  possibility? 

Mr.  Shanor.  It  is  a  possibility,  but  as  I  continue  in  my  footnote 
in  that  article,  I  think  that  would  be  ironic,  unfortunate  and  a  mis- 
reading of  the  ERA. 

Senator  Hatch.  The  fact  that  the  result  would  be  ironic  and  un- 
fortunate certainly  does  not  prevent  the  Court  from  reading  an  ef- 
fects test  into  the  ERA? 

Mr.  Shanor.  I  agree.  On  the  other  hand,  I  think  that  is  inevita- 
ble under  our  system  of  judicial  review. 

Senator  Hatch.  Sure. 

Mr  Shanor.  That  is,  with  any  constitutional  amendment  includ- 
ing all  of  those  that  have  previously  been  passed. 

Senator  Hatch.  Assuming  that  the  Court  did  not  follow  the  rec- 
ommendation of  individals  such  as  Professors  Emerson  and  Freed- 
man  and  incorporate  a  disparate  impact  standard  into  the  ERA, 
could  a  case,  nevertheless,  be  made  that  the  equal  rights  amend- 
ment, by  establishing  sex  as  a  suspect  classification,  and  by  height- 
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ening  the  nature  of  the  judicial  review,  could  call  veterans  prefer- 
ence laws  into  question? 

Mr.  Meloy.        \  , 

Mr.  Meloy.  Senator,  we  are  still  constrained  by  the  Supreme 
Court  rulings  with  respect  to  interpretation  of  the  analysis  in  sus- 
pect cases,  and  I  see  nd  reason  why  the  Court  would  feel  any  differ- 
ently with  sex-based  discriminations  as  they  have  with  race-based 
discriminations,  and  it  seems  to  me  that  that  is  a  balancing  of  in- 
terests between  intent  and  impact,  and  I  think  that  is  what  the 
Court  looked  at  in  Washington  v.  Davis,  and  the  Arlington  Heights 
case,  in  fact,  has  language  that  says,  if  the  zoning  commission  had 
known  the  impact  that  they  were  having  by  zoning  out  minorities, 
then,  perhaps,  the  classification  would  not  stand. 

In  Massachusetts  v.  Feeney,  the  Massachusetts  court  knew  the 
impact  they  were  having  and  they  still  adopted  a  preference,  not- 
withstanding the  knowledge  of  that  impact,  and  it  seems  to  me 
that  if  the  law  of  Arlington  Heights  which  is  in  the  same  genre  as 
Washington  v.  Davis  replied  in  Feeney,  the  Court  would  have  come 
to  a  different  conclusion. 

Senator  Hatch.  Mr.  McDowell. 

Mr.  McDowell.  I  believe  that  under  the  ERA  one  could  fashion 
a  new  theory  of  discriminatory  intent  rather  than  impact  insofar 
as  any  veterans  preference  programs  will  inevitably  benefit  more 
men  than  women.  I  do  not  feel,  as  Mr.  Meloy  does,  that  the  Court 
would  necessarily  feel  constrained  to  abide  by  the  doctrinal  kinds 
of  configurations  they  fashioned  under  the  14th  amendment.  The 
ERA  opens  up  a  whole  new  field  of  constitutional  adjudication. 

I  think  that  there  would  probably  be  new  standards  that  could  be 
established  that  would  effectively  lead  to  those  conclusions. 

Senator  Hatch.  Mr.  Shanor. 

Mr.  Shanor.  I  would  simply  reiterate  that  I  think  it  does  not 
•  adopt  and  should  not  be  read  to  adopt  an  impact  standard,  and 
therefore,  with  respect  to  all  veterans  programs  except  for  those 
very  few  which  may  not  be  facially  neutral,  that  you  would  never 
reach  the  suspect  classification  question. 

Senator  Hatch.  Let  us  assume  that  you  do,  though.  Even  if  the 
intent  standard  of  identifying  sex  discrimination  were  maintained, 
is  it  possible  that  the  ERA  by  establishing  a  more  rigorous  stand- 
ard of  review  for  classifying  disadvan*  ged  women,  could  render 
veterans  preference  laws  unconstitutional? 

Mr.  Shanor.  I  do  not  think  it  is  more  likely  under  the  ERA  than 
it  was  under  the  equal  protection  clause  language  in  Feeney  that 
the  courts  are  going  to  say  there  was  an  intent  to  disadvantage 
women  through  these  statutes. 

That  is,  there  are  clearly  legitimate  beneficial  purposes  to  these 
statutes  benefiting  veteran". 

Senator  Hatch.  Mr.  Phillips. 

Mr.  Phillips.  Well,  sir,  I  am  concerned  about  the  evo.vement  of 
this  to  make  sex  a  suspect  classification.  If  I  remember  the  Schles- 
sinfier  v.  Ballard  case  in  1975,  and  I  am  sure  my  law  professor 
friends  will  know  that  case  better  than  myself  and  can  correct  me 
on  this,  did  not  a  plurality  of  the  Court  say  sex  was  a  suspect  clas- 
sification? 

Mr.  Shanor  That  was  Frontiero  v.  Richardson. 
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Mr.  Philups.  That  was  primarily  the  1973  case?  Thus  I  am  con- 
cerned from  the  standpoint  that  if  sex  had  been  declared  a  suspect 
classification  early  in  the  Vietnam  war  years,  I  would  not  be  so 
irate  about  what  is  going  on  now  that  the  war  is  over  and  l  am  all 
of  a  sudden  hearing  this  clamoring  about  the  inference  from  some 
organizations  that  during  Vietnam,  women's  groups  were  beating 
down  the  doors  of  the  recruiting  offices  and  draft  boards  demand- 
ing equal  employment  opportunity.  \ 

To  hear  this  after  the  war  is  over,  after  the  fact,  concerns  irite, 
and  I  think  it  smacks  of  hypocrisy.  There  is  a  concern  here  if  sex, 
becomes  a  suspect  classification  only  after  the  dying  is  over  in  Viet- 
nam, born  so  disproportionately  -by  men. 

I  find  that  a  little  bit  late  especially  for  the  guys  that  were  killed 
or  maimed.  I  cannot  be  positive  what  the  impact  of  ERA  will  be, 
but  I  have  the  concern  that  the  strict  scrutiny  test  would  then  be 
applied  in  attacks  on  veterans  programs. 

Senator  Hatch.  I  think  everybody  would  have  to  be  concerned  if 
sex  were  to  be  raised  to  the  level  of  a  suspect  classification.  There 
is  the  possibility  that  that  alone,  even  under  an  intent  standard, 
would  outlaw  veterans  preferences. 

Are  veterans  preference  laws  in  unavoidable  conflict  with  affirm- 
ative action  policies  designed  to  establish  hiring  preferences  for 
racial  or  sexual  minorities? 

Mr.  Meloy.  The  question  is,  would  there  be  a  conflict  between 
statutory  preference  for  veterans  as  opposed  to  a  statutory  prefer- 
ence for  women,  for  example,  to  correct  a  previously  low  number  of 
women  in  the  employment  force;  is  that  the  question? 

Senator  Hatch.  Is  there  an  inherent  conflict  between  the  policies 
underlying  veterans  preference  and  affirmative  action? 

Mr.  Meloy.  Well,  I  would  think  the  question,  I  think,  resolves 
itself  into  the  question  that  the  U.S.  Supreme  Court  has  considered 
in  Bakke,  and  that  is  whether  or  not  benign  discrimination  suffers 
constitutional  infirmities,  and  I  think  the  Court  has  been  ambiva- 
lent about  that,  and  I  would  guess  that  it  would  be  possible  consti- 
tutionally to  narrowly  tailor  a  preference  for  veterans  such  as  the 
Montana  Legislature  has  done  and  at  the  same  time  that  prefer- 
ence could  work  well  with  an  affirmative  action  program  which  is 
designed  to  increase  the  number  of  women  in  employment,  in,  say, 
Government,  and  neither  of  those  would  necessarily  have  to  fall  in 
constitutional  challenge. 

Senator  Hatch.  Mr.  McDowell. 

Mr.  McDowell.  As  I  recall  the  question,  it  was  whether  the  vet- 
f  rans  preference  is  in  tension  with  affirmative  action  policies? 

Senator  Hatch.  Yes.  Would  it  be  in  conflict  with  affirmative 
action  policies  which  are  designed  to  establish  hiring  preferences 
fo,-  women  and  minorities? 

Mr.  McDowell.  In  principle,  I  do  not  think  so.  I  think  that  sta- 
tistically one  of  the  things  that  has  been  shown  from  1976  on  is 
that  an  increase  in  the  number  of  minorities  and  women  taking  ad- 
vantage of  veterans  preference  first-hire  which  would  indicate  that 
it  is  not  undercutting  fundamentally  the  initiatives  undertaken  for 
affirmative  action. 

Senator  Hatch.  Mr.  Shanor. 
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Mr.  Shanor.  I  think  there  is  certainly  an  impact  of  veterans' 
preferences  against  hiring  opportunities  for  women.  1  do  not  be- 
lieve that  there  is  currently  any  affirmative  action  legislation  on 
the  books  which  gives  a  similar  preference  to  women  or  to  minori- 
ties because  of  their  status  within  tho»  groups. 

Indeed,  title  VII,  as  you  are  aware,  is  not  an  affirmative  action 
statute  as  such  but  a  nondiscrimination  statute,  and  the  OFLLP 
regulations  are  relatively  limited  in  the  extent  of  their  affirmative 
action  programs  and  the  enforcement  powers  under  the  OFCCP 
regulations. 

So  I  do  think  that  there  is  an  impact  against  women.  There  is 
probably  a  beneficial  effect  for  minorities  because  there  tend  to  be 
larger  numbers  of  minorities  than  of  white  males  in  the  Armed 
Forces t 

Senator  Hatch.  That  goes  to  my  next  question.  Mr.  Phillips. 

Mr.  Phillips.  Sir,  I  would  like  to  expand  on  that.  That  is  precise- 
ly how  I  feel  as  far  as  the  ethnic  minorities.  Black  Americans  took 
a  disproportionate  percentage  of  the  casualties  in  Vietnam,  30  per- 
cent higher  than  their  percentage  in  the  military. 

If  we  get  in  a  shooting  war  now,  the  casualty  rate  for  blacks 
would  be  as  high  as  40  percent.  The  same  statistics  are  in  effect  for 
Hispanic  Americans. 

I  feel,  though,  that  veterans  preference  is  something  that  has 
been  earned  through  service  to  the  country,  in  some  cases,  through 
a  very  heavy  price  that  has  been  paid.  The  Equal  Employment  Op- 
portunity  Act  Amendments  of  1972  are  not  based  on  something 
that  was  earned  as  far  as  I  am  concerned. 

As  long  as  you  continue  to  have  a  draft  law  that  exists  as  it  has 
in  the  past  with  people  sort  of  waiting  the  side  lines  for  the  war  to 
end  so  they  could  make  their  case  that  they  were  not  subject  to  it, 
you  are  going  to  have  a  disproportionate  percentage  of  veterans 
being  men.  _  .  . 

There  has  been  change  in  more  recent  years.  There  are  now  a  lot 
more  women  veterans.  Women  in  the  Armed  Forces,  for  the  most 
part,  are  doing  an  excellent  job  from  every  report  I  have  had,  and 
as  this  trend  evolves,  you  are  going  to  have  less  of  a  problem  with 
veterans  preference  as  a  disproportionate  impact  on  women  as  a 

clflSfl 

Senator  Hatch.  It  appears  that  minorities  might  have  their  em- 
ployment opportunities  in  the  Government  diminished  should  the 
equal  rights  amendment  pass  and  do  away  with  veterans  prefer- 
ence laws.  „  .  .       .    .  | 

Let  me  go  to  this  question.  Title  VII  is,  of  course,  the  principal 
existing  statutory  provision  relating  to  the  equal  employment  op- 
portunities for  women.   

Section  712  of  the  Civil  Rights  Act  of  1964  explicitly  states  that 
veterans  preference  laws  are  not  to  be  considered  in  violation  ol 
title  VII 

By  failing  to  place  analogous  language  into  the  equal  rights 
amendment  itself,  are  we  suggesting  by  negative  implicatior  that 
veterans  preference  laws  may  be  in  violation  of  the  amendment.' 

Mr.  McDowell.  I  would  say  that  is  a  very  strong  likelihood,  if 
not  by  negative  implication,  at  least  by  leaving  the  choice  open  to 
the  judiciary  to  determine  that.  I  think  that  such\exceptions  should 
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be  attached  to  such  an  amendment  as  ambiguous  as  the  ERA;  but 
then  that  calls  into  question  the  inherent  ambiguity  and  the  diffi- 
culty of  the  amendment  as  it  stands. 

Senator  Hatch.  If  it  is  the  intention  of  Congress  that  the  ERA 
not  impact  veterans  preference  laws,  would  Congress  not  be  pru- 
dent to  state  this  policy  in  the  express  language  of  the  amend- 
ment? Would  you,  in  fact,  favor  that  type  of  language  or  that  kind 
of  an  amendment? 

Mr.  McDowell.  I  would  say  yes. 

Senator  Hatch.  Mr.  Shanor. 

Mr.  Shanor.  I  would  have  to  agree  that  expressed  language  is 
always  more  ck  ar  than  legislative  history,  particularly  on  constitu- 
tional amendment  provisions.  That  is  not  to  say,  however,  that  you 
could  not  accomplish  the  same  result  if  you  put  in  legislative  histo- 
ry to  that  effect  in  conjunction  with  passage  of  the  ERA,  should 
you  choose  to  do  that. 

Senator  Hatch.  Would  you  favor  adding  language  to  the  equal 
rights  amendment  that  would  clarify  this  issue? 

Mr.  Shan  or.  I  would  prefer  to  see  it  done  through  legislative  his- 
tory simply  because  with  constitutional  amendments  I  think  it  is 
generally  better  to  keep  them  relatively  clean. 

Senator  Hatch.  Why  not  end  the  controversy? 

Am  Shanor.  I  would  not  oppose  it. 

Senator  Hatch.  You  would  not.  I  would  say  let  us  end  the  con- 
troversy. It  may  depend  on  the  language  but  at  least  

Mr.  Shanor.  I  would  not  oppose  that. 

Senator  Hatch.  OK.  Mr.  Phillips,  how  do  you  feel  about  adding 
language  to  the  ERA  to  make  certain  that  veterans  preference 
laws  would  not  be  affected? 

Mr.  Phillips.  Sir,  our  organization  has  not  taken  a  position  yet. 
As  I  said,  we  are  going  to  be  reviewing  that. 

Senator  Hatch.  How  do  you  feel  personally? 

Mr.  Phillips,  In  light  of  the  comments  attributed  to  the  people 
from  NOW  and  from  the  League  of  Women  Voters,  whom  I  do  not 
see  as  our  friends,  I  would  be  more  inclined  to  go  for  an  amend- 
ment, and  if  it  were  effective  enough  jur  *  *o  go  with  the  legislative 
history,  but  I  am  concerned  about  whe  ler  legislative  history 
would  really  be  effective. 

Senator  Hatch.  As  you  all  know,  vv  .ans  preference  laws  not 
only  affect  the  initial  hiring  into  the  civil  service  but  frequently 
affect  promotional  policies  as  well. 

Are  the  constitutional  issues  in  both  instances  relatively  similar? 

Mr.  Meloy. 

Mr.  Meloy.  Well,  in  Montana,  the  promotion  policies  are  a  direct 
result  of  having  a  job  to  begin  with.  In  Montana  it  has  had  an 
impact  on  increasing  the  number  of  males  in  higher  echelon  jobs, 
and  those  are  the  ones  that  get  promoted. 

Therefore,  as  part  of  our  constitutional  challenge  we  are  at- 
tempting to  establish  that  not  only  does  the  preference  cause  prob- 
lems for  hiring  to  begin  with  but  because  promotions  tend  to  occur 
more  frequently  in  the  higher  echelon,  women  are  not  being  pro- 
moted at  the  same  rate  as  the  males  in  similarly  situated  circum- 
stances. 
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Mr.  McDowell.  I  would  say  that  any  kind  of  preferential  treat- 
ment would  violate  the  ERA. 
Senator  Hatch.  Mr.  Shanor. 

Mr  Shanor.  As  a  constitutional  matter,  I  have  to  agree.  At  least 
I  agree  that  promotions  would  be  dealt  with  as  a  constitutional 
matter  the  same  way  as  initial  hires.  In  terms  of  po  icy  questions, 
and  it  is  more  for  legislation  than  for  constitutional  provisions,  I 
think  one  can  distinguish  between  the  desirability  of  either  the  es- 
calator principle  that  veterans  get  their  jobs  back  or  get  promo- 
tions they  would  have  had  when  they  return  from  active  duty  and 
the  extension  of  absolute  lifetime  veterans'  preferences  to  give  pro- 
motions on  down  the  line.  At  that  point  you  start,  as  a  policy 
matter,  to  have  an  impact  on  efficiency  of  operations  of  the  Uov- 
emment. 

Senator  Hatch.  Mr.  Phillips.  ..... 

Mr  Phillips.  Sir,  it  has  been  my  experience  in  reviewing  veter- 
ans' preference  statutes  that  very  few  statutes  actually  give  prefer- 
ence with  respect  to  promotion.  The  major  problem  from  the  stand- 
point of  many  nonveteran  females  has  been  initial  hire  and  layoffs. 
That  was  actually  an  issue  in  the  Feeney  case. 

Senator  Hatch.  If  the  equal  rights  amendment  is  passed,  are  you 
concerned  about  veterans'  programs  in  general  being  called  into 

^Mr^PHiLLiPS.  Yes;  that  would  open  the  door.  I  was  just  talking 
from  a  policy  standpoint.  I  have  noticed  the  mam  gripe  about  the 
preference  is  not  so  much  with  promotions  as  initial  hiring  and 
layoffs.  Yes;  I  think  there  are  those  who  would  just  like  to  take 
away  about  anything  they  could  from  veterans,  whether  they  be 
disabled  or  not.  « _ 

Senator  Hatch.  Let  me  ask  that  same  question  of  the  two  profes- 
sors. To  the  extent  that  veterans'  preference  laws  are  challenged 
on  constitutional  grounds  due  to  the  equal  rights  amendment,  is 
there  any  possibility  that  other  veterans'  programs  will  be  similar- 
ly called  into  question? 

Mr.  Shanor.  Yes. 

Senator  Hatch.  Mr.  McDowell. 

Mr.  McDowell.  I  would  say  yes.  . 

Senator  Hatch.  That  is  my  contention,  top.  Hie  point  is  that  we 
do  not  know  the  extent  to  which  veterans'  laws  will  be  called  into 
question.  One  of  the  problems  that  I  personally  have  with  the 
equal  rights  amendment  has  been  brought  out  repeatedly  in  these 
hearings:  Nobody  knows  how  it  is  going  to  be  applied.  Not  that  we 
have  to  know  every  detail,  but  we  ought  to  know  whether  or  not  it 
will  be  applied  detrimentally  in  relationship  to  various  groups  in 

this  country.  ,  . ,  . 

A  number  of  State  veterans'  preference  programs  provide  advan- 
tages not  only  to  the  veteran  himself  or  herself  but  also  to  certain 
relatives  of  the  veteran,  such  as  the  spouse  or  the  parent. 

A  number  of  veterans'  preference  laws  provide  explicit  advan- 
tage only  to  the  mother  of  the  veteran  as  opposed  to  the  parents  ot 
the  veteran.  I  have  two  questions  here  pertaining  to  this. 

First,  does  the  advantage  provided  to  the  wife  or  mother  help 
mitigate  what  some  see  as  the  unconstitutionality  of  the  veterans 
preference  under  the  ERA?  Second  would  such  a  preference  accord- 
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ed  solely  to  the  female  parent  of  the  veteran,  that  is,  the  mother 
be  constitutional  under  the  ERA? 

Mr.  Shanor.  Well,  I  think  a  preference  to  a  wife  or  to  a  mother, 
because  that  is  a  one-way  gender  classification,  only  women,  is 
probably— well,  it  would  be  unconstitutional  under  the  ERA 

Senator  Haich.  Does  that  concern  you  at  all? 

Mr.  Shanor.  No;  it  does  not  because  the  converse  of  that  is  that 
at  least  if  an  intent  standard  is  adopted,  spouses  or  parents  lan- 
guage »n  those  statutes  would  provide  absolutely  no  problem. 

Mr.  McDowell.  In  answer  to  your  first  question,  my  guess  would 
be  that  such  provisions  should  undercut  the  criticism  of  the  consti- 
tutionality of  veterans'  preference;  and,  second,  I  think  that  on  the 
basis  of  the  ERA,  such  single-sex  preference  for  the  female  mem- 
bers of  the  veterans'  family  would  be  unconstitutional. 

Senator  Hatch.  There  are  nearly  as  many  men  as  women  who 
are  disadvantaged  by  the  veterans  preference;  that  is,  there  are  as 
many  male  nonveterans  in  the  work  force  as  female  nonveterans 
How  can  veterans'  preference  be  viewed  as  unconstitutional  eender 
discrimination  given  this  fact? 

Mr.  Shanor.  Well,  part  of  it  depends  upon  whether  you  look  at 
the  problem  from  the  direction  of  who  gets  the  advantage  and 
therefore  who  gets  the  job  or  whether  you  look  at  it  from  the  point 
of  view  of  what  is  the  residual  pool  of  all  those  folks  who  do  not  eet 
the  jobs.  6 

It  seems  to  me  that  not  only  title  VII  but  basically  all  of  our  em- 
ployment-related laws  look  at  the  question  from  the  perspective  of 
who  gets  the  job,  and  in  that  sense,  the  veterans'  preference  does 
give  a  substantial  advantage  to  a  predominantly  male  group. 

Mr.  McDowell.  I  would  point  out  that  that  logic  about  the  equal 
numbers  of  disadvantaged  male  and  females  in  the  nonveteran 
work  force  was  at  the  heart  of  Justice  Stewart's  opinion  in  Feeney 
but  I  think  also  that  there  would  be  the  tendency,  under  the  ERA* 
to  go  to  an  impact  standard  which  would  be,  in  effect,  that  more 
men  were  getting  jobs  at  the  expense  of  women  because  more  vet- 
erans were  men. 

Senator  Hatch.  I  see.  Could  you  briefly  summarize  for  the  com- 
mittee the  type  of  veterans'  preference  program  that  would  pass 
muster  under  the  ERA  and  the  type  which  would  not?  What  are 
the  criteria? 

Mr.  McDowell.  I  would  be  inclined  to  say  that  all  veterans'  pref- 
erence programs  would  be  invalidated. 

Mr.  Shanor.  Consistent  with  my  earlier  testimony,  I  would  think 
that  only  those  veterans'  programs  which  make  classifications 
based  upon  gender,  that  is,  preferences  which  run  exclusively  to 
male  veterans  or  which  run  exclusively  to  wives  or  exclusively  to 
mothers  or  to  fathers  or  to  brothers,  that  is,  a  sex-based  classfica- 
tion  veterans  preference  programs,  and  only  those  sort  of  program 
would  be  invalid. 

Senator  Hatch.  I  might  add  that  my  own  State  of  Utah  is  one  of 
the  six  States  that  has  the  same  type  of  statute  that  was  interpret- 
ed in  the  Feeney  case. 

What  do  you  think  about  theae  questions  that  I  have  been 
asking,  Mr.  Phillips? 
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Mr.  Phillips.  I've  noticed  that  most  male  nonveterans  express 
less  resentment  toward  veterans  because  they  are  aware  that  some- 
body went  in  their  place  after  being  drafted  and  often  paid  a  sen 
ous  price  Tor  it.  Thus,  male  nonveterans,  who  often  avoided  service 
through  the  student  draft  deferment,  express  generally  less  resent- 
ment toward  veterans'  programs  than  female  nonveterans  who  ac- 
cepted their  own  exemptions  from  the  draft  without  a  wimper. 

Senator  Hatch.  Mr.  Shanor,  in  the  1976  district  court  case  of 
Branch  v.  DuBois,  in  1976  the  court  found  a  veterans'  preference  of 
only  3.5  percent  to  be  constitutional  despite  the  fact  that  the  court 
stated  that  it  "hindered  the  advancement  of  women." 

Under  the  ERA  could  any  public  policy  which  a  court  concluded 
"hinders  the  advancement  of  women"  be  upheld  as  constitutional? 
Could  any  policy  which  disadvantages  women  as  a  class  be  found  to 
be  valid? 

Mr  Shanor.  Only  if  there  is  a  compelling  governmental  interest. 

Senator  Hatch.  You  indicated  in  your  own  statement  that  there 
are  very  few  compelling  governmental  interests  of  this  magnitude. 

Mr.  Shanor.  If.  as  in  Branch,  th?^  ;»  an  expressed  distinction 
made  between  men  and  women  under  the  ERA,  that  would  be  in- 
valid. 

Senator  Hatch.  Then  the  ERA  would  do  away  with  that  3.5  per- 
cent advantage? 

Mr.  Shanor.  In  fact,  as  you  are  no  doubt  aware  with  the  develop- 
ment of  middle  tier  scrutiny  in  the  Supreme  Court,  even  under  the 
equal  protection  clause,  it  is  quite  likely  that  because  of  the  close- 
ness of  the  governmental  interests  that  have  to  be  shown  under 
that  middle-tier  scrutiny,  many  veterans'  preferences  that  are  ex- 
pressly based  upon  sex  could  be  stricken  down,  even  under  the  cur- 
rent equal  protection  clause. 

Senator  Hatch.  I  want  to  thank  all  four  of  you  for  your  testimo- 
ny today.  Each  of  you  has  added  to  this  hearing  You  have  been 
very  helpful  to  the  committee. 

Thank  you  so  much. 

We  will  now  turn  to  the  additional  witnesses.  I  would  like  the 
following  to  come  up  as  a  panel:  the  representatives  of  the  Veter- 
ans of  Foreign  Wars,  the  American  Legion,  American  Veterans 
Committee,  the  Vietnam  Veterans  of  America,  and  the  AM  VETS. 

We  are  happy  to  welcome  each  of  you  here  today,  and  we  look 
forward  to  hearing  your  testimony.  I  do  hope  you  can  summarize 
because  I  have  another  commitment  that  I  need  to  keep. 

We  will  put  your  complete  written  statements  in  the  record  as 
we  will  for  all  witnesses  who  have  testified  here  today  without  ob- 
jection. 

Let  us  start  with  the  Veterans  of  Foreign  Wars  representative, 
Mr.  Donald  Schwr.b. 
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STATEMENTS  OF  DONALD  H.  SCHWAB,  DIRECTOR,  NATIONAL 
LEGISLATIVE  SERVICE.  VETERANS  OP  FOREIGN  WARS  OF  THE 
UNITED  STATES,  ACCOMPANIED  BY  KIM  GRAHAM,  VETERANS 
OF  FOREIGN  WARS  OF  THE  UNITED  STATES;  E.  PHILIP  RIGGIN, 
DIRECTOR,  NATIONAL  LEGISLATIVE  COMMISSION,  THE  AMERI- 
CAN LEGION;  JUNE  A.  WILLENZ.  EXECUTIVE  DIRECTOR,  AMER- 
ICAN VETERANS  COMMITTEE,  ACCOMPANIED  BY  FRANK  E.G. 
WEIL,  COUNSEL;  DENNIS  K.  RHOADES,  VIETNAM  VETERANS  OF 
AMERICA;  AND  DAVID  J.  PASSAMANECK,  NATIONAL  LEGISLA- 
TIVE DIRECTOR,  AMVETS 

Mr.  Schwab.  Thank  you,  Mr.  Chairman. 

My  name  is  Donald  H.  Schwab,  and  it  is  my  privilege  to  serve 
the  more  than  1.96  million  men  and  women  of  the  Veterans  of  For- 
eign Wars  as  their  national  legislative  director. 

The  gentleman  on  my  left  is  Kim  Graham,  our  employment  spe- 
cialist for  our  national  veterans  service. 

Mr.  Chairman,  the  Veterans  of  Foreign  Wars  currently  has  no 
resolution  addressing  a  proposed  equal  rights  amendment  to  the 
Constitution.  We  do  have  a  vested  interest  in  and  very  firm  posi- 
tions with  respect  to  veterans  preference,  veterans  benefits  and  no 
women  in  combat. 

Senator  Hatch.  Could  you  elaborate  further  on  this,  please? 

Mr.  Schwab.  We  are  in  favor  of  retaining  veterans  preference, 
all  veterans'  benefits,  and  excluding  women  from  combat  where 
they  would  have  to  close  with  the  enemy. 

Senator  Hatch.  OK. 

Mr.  Schwab  As  previously  stated,  the  president  of  the  League  of 
Women  Voters  in  the  House  committee  that  ERA  

Senator  Hatch.  Are  you  aware  that  almost  every  witness  who 
has  testified  on  the  ERA  has  stated  that  women  will  be  required  to 
go  into  combat  on  the  same  basis  as  men  if  the  ERA  passes. 

Mr.  Schwab.  Yes,  sir. 

Senator  Hatch.  In  other  words,  language  would  need  to  be  added 
to  the  equal  rights  amendment  to  protect  the  veterans'  preference 
as  well  as  tc  protect  women  from  being  compelled  into  combat 
before  you  could  support  it? 

Mr  Schwab.  That  is  absolutely  right.  Our  commander  in  chief 
wroti-  to  every  Member  of  the  House  to  that  effect  that  it  would 
have  to  be  amended.  Specifically,  this  article  snould  not  be  con- 
strued to  affect  any  benefit  or  preference  given  by  the  United 
States  or  any  State  to  veterans  and  this  article  shall  not  be  con- 
strued to  require  the  assignment  of  women  to  military  combat. 

We  have  got  to  take  the  women  activist  groups  at  their  word 
that  they  would  attack  veterans'  preference  and  the  Honorable 
James  Sensenhrenner  of  the  House  Judiciary  Committee,  in  corre- 
spondence with  our  executive  director,  stated,  in  part,  "If  what  Ms. 
Ridinp  .says  is  (rue.  the  same  rationale  which  would  overturn  vet- 
erans' preference  in  public  employment  could  be  extended  to  pro 
hihit  veterans'  preference  in  education  and  other  areas.*1  We  have 
got  to  helieve  thut  thai  is  a  distinct  possibility. 

So  ns  no!  to  he  redundant,  Mr  Ohairnmn,  I  will  ju»l  say  if  the 
oqua!  righl.'i  amendment  is  <«»nt  to  thf  States  for  ratification  Ihnt 
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does  not  include  the  amendments  we  want,  we  will  use  every 
means  in  our  power  to  defeat  ratification  in  the  States. 

And  just  for  the  record,  something  came  up  about  veterans'  pref- 
erence in  promotion.  Veterans'  preference  plays  no  part  in  promo- 
tion in  Federal  employment,  and  I  will  be  happy  to  respond  to  any 
questions  you  may  have  sir. 

[The  following  was  received  for  the  record;] 
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VETERANS  OF  FOREIGN  WARS  OF  THK  1JNITEII  STATES 


drill  Hit '  Tllfe.  I»1HK  ruH 

STATEMENT  OF 

DONA1D  H,  SCHWAB,  DIRECTOR 
NATIONAL  LEGISLATIVE  SERVICE 
VET  I  HAN1.  OF  FOREIGN  WARS  OF  THE  UNITED  STATES 


MA.  CHAIRMAN  AND  MEMBERS  Of  THE  SUBCOMMITTEE: 

think  you  for  the  privilege  of  appearing  befora  tllta  dlic lngulahad  Subuoa- 
mi r tea  to  present  th*  *'tew*  of  The  Veterane  of  Foreign  Warn  of  the  Unltad  States 

My  nee*.*  i«i  bona  Id  H    Schwab,  and  It  it  a  «y  privilege  to  aerve  the  core  than 
!  W  mill""  ir  en  nnd  w.  m  n   j\  thr  Veterans  of  foreign  Were  an  their  Nat<on«l 
I  eg lu 1 1 Di '  i 

Mr    Uhairoju,  th*  Veterans  vf  Foreign  Ware  currently  has  no  resolution 
addr«'ar»lng  a  pri-p^wd  Nunl  R»QMe  Amendment  to  the  Contf  1  tut  Ion .    Ho  doubt  the 
voting  dvlega'ci  fr  »vj»  qi«if   re- rnt  National.  Convention  were  onder  the  ImpreeeJon 
rhln  aattifi   had  ue«n  laid  fu  rent  uinre  the  Equel  Righte  AmendaarU  proposed  by 
(•MiKrrri*,  •»!-         h  fdi'eJ  'at  if  U-atton  by  the  requisite  )H  stetea  Cor 

atSv\i*  .in     uUviiuu'./,  >, n   .ot  thr  c  <ae     Notwithstanding,  we  do  have  a  vetited 

Inft'iiflf  in  «nci  Hiiung  nmilrlnna  regarding  veterans  preference,  veterans  entitle- 
'••iif.i    lu.l  m     i;...-rn  !n  .  ,»nimi   uhote  thpv  wmild  hp  sutijerrrd  to  .-)"Hv»  rofrbar  with  th« 

Mi     i  iirtiinun,  u!jpii  hp/irlngu  were  heJJ  hv  'ho  apprnrrf  at  t>  MinV  one  •  1 1  a*  of 

•  !"   tl'-n-n-   'm.h   (^r/  f  r.-nl  r  r »:   i»n  l.epterhn  tQfH,  h)P  Praoideiit  oj  thr  l.*aguci 

•  1  '''•«'' *»•  »'..{«>M   ..i/tfril  Im  I'mr,  "  .  *  |>*»  (itoad  veiereuc  preference  statute 

■  :».■» !  I/.ngn  !   in  Hififiii  lni>i"f  i  .i  "'i     'veiiev,  wlif*li  granted  en  nhftnlure   Hfet  pr.-ji1 

•  '  •  •»  »"   1  *  '«  1 n,,«'   'iM  pul'M.    cwv  I  i-vneui    hi  I  h"  Hrssn*.  lniB#t  r  pj  Civil  {lufwli'p, 

■  1  1  •» 1  •    "'        ,,,,H  'in*1  miuIpi   t  h.<  I.PA."    Apparently,  the  'Huaentttig  t.\  Jntnn 
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Hr.  Juaii^a  Marahall,  Joined  by  Mr.  Juetlca  Irannen  in  the  Suprea*  Court  of  tha 

Unitad  Stetee  caae*  Pereonnel  Adalnietrator  of  Kaaaachuaatte  at  al  va.  Flinty, 

would  be  Uud       tha  vehicle  to  chaUenp  firet  tha  Kaeaechueette  law  tad,  then. 

having  aetablifhod  ■  precedent,  all  othiir  vuirm  prafartnea  laws.    In  addition, 

in  correapondence  with  tha  Executive  Director  of  our  VFW  Washington  Office. 

Cooper  T.  Holt,  the  Honorable  r.  Jaaea  Seneenbranner,  Jr.,  the  lenUlng  Minority 

Ktmbev,  Subcommittee  on  Civil  and  ConetltutloneJ  Rlghta,  Coawlttaa  on  tha  Judiciary, 

i:    b  'House  of  Reprenentet ivee ,  opined,  "If  -hat  Ms.  Rldlnga  *aye  la  true,  tha 

aaire  raddle  which  would  overturn  vatarana  preference  In  public  eaploysamt 

would  be  e*rended  to  prohibit  vatarana  prafaranca  in  education  and  other  ereee." 

In  view  ot  the  foregoing,  the  Natlonei  Cos*ander-in-Chlaf  of  the  VFU. 

cliff  ttirsl  b.  ultiin,   'r.,  wrote  to  tha  Chairman  and  all  *>«bars  of  the  Houea 

ludUtarv  comntttee  and,  then,  ell  .embers  of  tha  Houae  of  Rapraeentatlvae  thet 

unites  H  J    Koa     1  w*s  mndid,  It  would  be  wholly  unaccaptabla  to  tha  acre  than 

2.0  Million  a»n  and  voteen  of  tha  VT*  end  our  tadiae  Auxiliary.    Specif lcelly, 

Mr    ulaon  requeeted  tha  leglalation  be  eaendad  aa  follows: 

I      "Thla  article  shall  not  ba  conetrued  to  effect  any  benefit  or  ^ 
preference  glvrn  by  the  Unitad  Statea  or  any  etate  to  veterann, 

and 

"This  article  shall  not  be  conetrued  to  .squire  the  aaelgnwnt  oi 

women  to  military  combat."  ^ 

Our  position  is  unchanged  end  will  remain  eo  Indefinitely. 

As  J  a  a  matter  of  record,  Mr.  Chairmen,  on  November  15,  1983,  H.J.  Raa.  1, 
prupnaing  an  Fqual  Rights  Msendoent  to  the  Constitution  failed  passage  In  the 
\hmHt  ut  H^prrscntativas.    The  vnte  was  278  yee.  to  U7  nsys  with  one  member 
vdLnK  "present"  ,no  r.lne  not  voting.     The  Speaker  ot  the  House  brouKht  the  measure 
u,  ,md<M   suspension  of  the  rulss  which  permitted  no  emandoant.  and  only  40  minutes 
„,  ,,eMtl.      M.I.,  In  a  Pr...edure  normally  used  for  non-controversial  legislation 
rtfu|  n..i   .i.MM-tl.li.g  as  lar  reining       a  proposed  saendment  to  the  Constitution. 

MX     Om  1 1 nan,  when  vrtprana  preference  tame  under  unprecedented  attack  in 
,,p  „,m,M.  .,,   irrni,.^.niatlv«fl  in  1977,  t  h*  hot:  „nd  crv  of  wo.Wn  art  Jvist  groups 
un..  the  ii ■»  it    In  »-lnv        Mist  ihmy  are  nfcmid  rlawi  rUUenn  because  their 

(.lTilMlj)llrv  ,„   i,,i„|,e  vnoan,  preference  wan  so  Matted  that  thev  tare  slnn^t 

lnni)tr  Mn|(|t,    .hnradM-  in  nnapi'MnK  with  verei'ane  fur  federnl  eopl.-vnwii  ■  rhi? 

t(1  ,     ,t  u.-n.tu  never  e  t  theii  enliaeoatH  nuntan  Airlni  Wt.i  Id  War  II, 

|.  1(Ml.  or  ts.Mnn      Houovt-r.  wcTen  did  «erve  dor  f  tip  then,   pai tuds  of 

 iHJ    ,       A,.    ,  -,>,,,;  i,  f».    thai   t«w    there  were    eixniflh  vnren  wl » h  vet  eian-i 

,,.,,.„  ,  ,  ,  ,|.,  «l     t-  Mil  noaHv  fill  Mir  lediral  i  U-H  a*ns»'r  i-on 
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than  hald  by  WMn.  8V3.5  thou.and.  9c  577,000  w<Mn  Mr.  antltl.d  to  vat.raaa 
ptcfaranca  m  th,ir  ^  rlght  1(uJ  mA  th0L,1Bd  Md  d-rlwatlvt  ,ntttlt-nt 

pradicatad  upon  d.,ath  of  tha  a.rvlcaaan  or  tha  fact  that  tha  vat a ran  u.a  par- 
aanently  and  totally  dlaablad  dua  to  aarvlca-coonactad  cauaaa. 

How  do  uoaan  fara  in  fadaral  aaployaant  today?    Appandad  to  ay  taatlaony, 
Mr.  Chairman,  la  a  chart  praparad  by  tha  Offica  of  Paraonnal  Manaiaaant  for  tha 

fiacal  y..r  1982.  tha  Mat  racant  avallabla.    Am  mdicatad  tharaon,  total  fadaral 

blraa  wara  367,000  and  168,456  or  46  parent,  y.r.  nho,    Total  wt.r.n  hlra. 

wara  82.»44  or  22.6  parcant  of  total  hlraa  and  6,636  or  alfht  parcant,  ware  woaan. 

Ft.oraa  obtalnad  froa  tha  Offica  of  Paiaonnal  Hana.aaant  by  talaphona  l.at  waafc 

ravaal; 

1.  Thara  ara  praaantly  1,973,987  fadaral  anployaaa; 

2.  1.2  union  ara  nn,  of  who*  726,2/2  or  36.3  parcant  of  tha  total  work 
forca,  anjoy  vataran*  prafaranca; 

3.  776,000  ara  voaan,  rapraaantlng  39.2  parent  of  fadaral  aaployaaa. 

4.  44,997  voiin  aatployaaa  or  5.8  parcant,  anjoy  vatarana  preference; 

5'     !Mf2  •■plc**"        •ntltlad  to  10  point  vatarana'  .preference  and 
1 3, 7*8  of  thaee  or  83.3  parcant  «ra  womu* 

Thtratora.  Mr.  Chain™,  tha  thaala  wen  ara,  in  fact,  auff.ring  loaa  of  federal 
toployacnc  bacauta  of  vatarana  prafaranca  la  without  foundai  fn0. 

With  reapect  to  nu  wooen  In  to«b«tf  wa  ara,  of  couraa,  very  »uch  awara  chat 
now  vooan,  particularly  nuraea,    eve  baan  aubjactad  to  aneuy  flra.    Howavar,  wa 
■uat  all  hope  that  tha  United  Stataa  of  Africa  D.var  approach*.  .Uch  daaparate 
etralta  that  w«  a«Bf.  Cona  der  c ha  training  an*  aaalgnaent  of  woaan  to  ground,  air 
and  8^.1  job*  which  would  require  then  to  aggraaalvaly  eeek  out,  cJoae  with  and 
dnarroy  tha  enctey 

Mi.  Chairman,  It  any  proposed  Equal  RtghtQ  Aoendaent  aent  to  tha  atatea 
for  ratitkatU-n  is  not  amended  as  prevloualy  .rated,  I  can  aaaure  you  that  the 
Vcterann  ol  lorelgn  wara  will  u«e  evtry  reeource  ar  our  diapoaal  to  defeat  ito 
ffit J f lrat Ion  In  evrt y  atate. 

U  la  In.  mi.  o  lvalue.  Mi.  ihairnan,  that  women  act.vlota  who  enjoy  fraadoa 
mailt nd  oy  the  ainlflreu  of  vetprane  would  n«w  turn  on  their  benefactors  and 
aaek  r..  ..Urinate  ihrfr  hanpfltn  an  dearly  bought.     Apparently,  too  many  forget 
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too  won  th/i«criflc«i  th.t  m«r«n»  Mdn  U  glvU*  fro.  thnir  livw.  /mm 

fro.  thoir  f«tfUtu  end  Tun  fro.  thiir  nriOMl  wdtavori  If  not,  •Uol  ttair 
phytictl  or  santal  hfttlth. 

Mr.  ChiinMn,  nlao  «pptndtd  to  wy  tMtimony  «r«  thi  following  rMoiutloun 
pamad  by  tha  voting  dalagataa  to  our  14th  Wational  Convtntion  hald  In  «•*  Orlaant , 
bouliUna,  August  12-19.  1983: 

ftaaolutlon  No.  444  —  'Ho  Vo^n  in  Co****  Joba" 
la  solution  No.  610  —  "Vattrana  Praf«rtac«" 

In  conclusion,  Mr.  Chairman,  and  on  babalf  of  tha  son  than  2.6  million  nan 
Md  vonan  »i  tha  Vatnrana  of  Foraign  Vara  of  tha  Unit ad  «tataa  and  our  Udiaa 
Auailiary,  Piroit  m  to  -gain  thank  you  for  your  courtaay  In  inviting  n«  to  appiar 
bafora  you  today. 
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FEDERAL  HIRES 

0  Total 
o  Vowtn 

-  %  of  Total 

o  Minorities 

-  *  of  Total 


SUMMARY  OF  SELECTED  VETERAN  HIRING  INFORMATION 
FISCAL  YEAR  1982 

VETERAN  HIRES 


367.007 
168,456  y 
46* 

94,688 
26% 


VIETNAM  ERA  VE1ERAN  (VEV)  HIRES 
o  Total 


o  Percent  of 
Federal  Hires 

o  Percent  of 
Veteran  Hfrti 

o  Disabled  VEV 
Hfrei 

-  *  of  Total  VEV* i 


60.566 
17* 

73* 

7.3?7 
12* 


W  SABLE  METER  WIS  HIRES  (10-POINT) 

0  Total  10.643 

o  Percent  of 
Veteran  Hires 


o  Percent  of  Felei#T 
HI  ret 


13* 
3* 


o  Total 
o  Women 

-  *  of  Total 

0  Minorities 

-  *  of  Total 

o  Percent  of  Federal 
Hires 


VRA  HIRES 

0  Total 
o  Women 

-  *  of  Total  VRA's 

o  Minorities 

-  *  of  Total  VRA's 

o  Disabled 

-  *  of  Total 
VRA's 

o  Percent  of 
Federal  Hires 

o  Percent  of 
Veteran  Hires 

o  Percent  of  YEV's 


62.944 
6.636 
•* 

19.658 
24* 


23* 


15.017 
1.412 
9* 

4.820 
32* 


1.621 
12* 


4* 

18* 
25* 


30  PERCENT  OR  MORE  DISABLEO  VETERANS  HIRES 
o  Total 


o  Percent  of  Veteran 
Hires 

o  Percent  of  Total 
Disabled  Veteran 
Hires 


3.369 
4* 

32* 


o  Temporary  Appol ntfflffnts 
Into  the  Competitive  Service  1.618 
-  *  of  Total  30 
Percent  Hires  49* 


Source:    Office  of  Personnel  Management 
Central  P,  rsonnel  Data  File 
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Resolution  Ho.  444 
NO  WOKEN  IN  COMBAT  JOBS 


WHLREAS, 

the  pieeant  and  projected  etrength  of  wonan  in  the  Arnad  Forces 

la  follows 

TOTAL  STRENGTH 

1982  VOHEH  (ACTUAL) 
10/31/S2  _ 

1984  WOMEN 
(PROJECTED^ 

AKHY 

780,300 

73,903 

93,000 

NAVY 

S5A.600 

40,354 

55,000 

Alt  FORCE  580,800 

63,859 

04,000 

USHC 

191,100 

7,703 

13,000 

TOTALS 

2,107,800 

185,099 
(including 
officers) 

24 S ,000 
(Including 
officers) 

■nd 

UMERVA8,  thi»  folltJwtrig  ethlltionel  factor*  apply  I    (1)  the  nunber  of  wonan  4n  tha  Amed 
fore,  haa  nora  than  quadrupled  .inc.  1972,  fro*  laaa  than  21  of  tha  total  force  to  about 
9.1X1  (2)  in  1972,  90X  of  tha  voaan  in  the  Amad  Forcee  vara  in    wain  type    Joba,  today 
thl.  percentage  ha.  ehrunk  to  about  50X,  (3)  on  Dec.nb.r  20,  197?.  tha  Secretary  ** 
Army  approved  tha  eeelgnwent  of  wonan  to  "heaardoue  eeeignnante  naar  coob*t  areae  10 
lncluda  approval  of  eone  "non-conbet"  poaitiona  to  tha  82nd  Airborne  Divieion  (voneo 
ara  .till  not  aaalgnad  to  bettelione  or  lovar  unlta  in  infantry,  emor,  cannon  field 
artlllary.  coabet  anglneere,  Special  Forcee,  low  altitude  atr  dafanaa  artilljry,  or 
attack  helicopter  unite),  (4)  woe»u  conprlee  26X  of  tha  i0IC  forca  at  291  college*, 
whila  36,000  wonen  ara  1*  Junior  WTC  progrene,  (5)  abroad,  no  other  Jo««rf,  ««capt 
N«w  Zealand,  haa  brought  ao  mny  wonan  Into  thair  Arnad  Forcee.    Tha  Soviet  Union  haa 
onlv  10.000  wown  In  forcca  totalling  ovar  4.f  Millions  laraal  about  8.000  out  of 
278,000.    In  ahort,  wa  ara  tha  only  nation  going  thia  route,  and 

WHEREAS,  (1)  the  presence  of  thou.anda  of  wonen  in  our  Amd  Voten  and  tha  pro.patct 
of  many  core  thouaanda  In  tha  futura,  la  a  \ul*t  revolution"  with  profound  inplicetiooe 
for  our  national  eecurltys  (2)  tha  Congraaa  haa,  predictably,  done  the  aeny  t Mog 
w.«.p  to  Urnt  Point,  down  with  tha  barrier.,  etc.  -  without  changing  th.ba.ic  lew.  A 
"woman  In  Lonb.t"  bill  h..  been  .telled  alnce  1974  in  the  flouee  Amed  SY^icee  Coonlttee; 
O)  the  r  .t  profound  -  not  narrowly  nilitery  «  ection  "J""^«JV«  J«  ^TTSl 
can  do  1.  to  call  upon  Ita  young  cltlieoa  to  fight  end  poeelbly  die  in  defenee  of  tha 
nation  or  tha  nation*,  foreign  policy  objective.,  (4)  M  etructur.d  tod.y,  ehould  our 
Arced  Force,  be  committed  to  action,  wonan  would  be  killed,  wounded  and  *W™*n  „ 
nombere  thet  heve  no  precedent  in  tha  hietory  of  the  nodem  world,  (5)  the    turned  on 
yoong  woeen  in  today'e  Armed  Forcea  era  proficient  and  ednlreble  by  every  peecetlne 
Leeurenent.    Hany  would  fight  bravely  and  affectively  naar  the  air,  eee  or  ground 
battle  mne,  a  truly  heroic  few  could  and  would  fight  wall  in  clone  coabat  with  til. 
rnrmy;  but.  (6)  tha  Congree.  ehould  ba  called  upon  to  fee.  up  to  tha    no  win  P""*03 
they  have  pieced  tha  Arned  Force,  in  (1....  -quel  right,  now,  never  nlnd  the  probable 
purity  and  hunan  coat),  .nd  codify,  und.r  th.  United  Stet-e  Coda,  th.  role  the  people, 
rrpre.ent.tivr.  daalre  Airericen  woman  to  play  in  future  coobat  (to  lie  "adit,  the 
Rtagen  Adnlnlefretlon  hae  eharply  quuetloned  the  nutrbere  end  the  job.  of  wnoan  in  the 
setvlcee  It  Inherited);  now,  therefore 

BE  IT  RESOLVED,  by  the  84th  Natlon.l  Convention  of  the  Veteran,  of  For.lgVl^ of  th. 
United  St.te.,  that  fhn  po.ition  of  tha  VFW  on  thl.  que.tion  b.for.  th.  Congree.  end 
thi Executive  Drench  will  be:    Ho  women  will  bn  ...igned  to  ground,  a...  or  air  job. 
Ihat  rali  for  eg£e.?v*ly  ...bin.  out,  rlo.ing  with,  .nd  destroying  the  ene.y,  .nd 

nu  il  FlJRimR  RFiiOlVFD.  that  the  po.ition  of  the  VFW  on  thl.  que.tion  be  ******** 
I  fo  .  an-  tl,;  E»c»Mve%r.nch  to  rea.nd  th.  Congree.  of  the  United  State, 

to  provide  all  biancheo  of  the  Arwd  Force,  with  th.  nece.a.ry  exertion 

ob  Jlo  eLn    .quality  to  In.nr.  that:  ^wonjuu-nita 
Jrnund*.  nan f  or  nl .  Job.  that  could  criU?*-*U™^ 
and  deatroylng  the  f  »>e»y. 
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Resolution  No.  610 
VETERANS'  PREFEREHCE 


WHKHKAtf,  the  78th  Congrees  passed  ths  Veterane'  Prefersncs  Act  of  19UU  in  June, 
the  month  allied  ar  ad  forces  made  ths  Normandy  landings  at  tremendous  human  costi 
and 

WHEKEAS,  the  iera  "veteran"  includes  svsry  category  of  eociety,  ssx9  ags,  religion, 
ethnic  group,  race,  and  creed;  end 

WHKFEAS,  section  712  of  the  Equal  teployment  Act  of  1972  specifically  states  that 
nothing  in  the  Act  ehall  be  conetrued  to  repeal  or  modify  any  Federal,  State, 
Territorial  or  Local  lavs  creating  special  righte  or  preference  for  veterans*  and 

WHKREAB,  ou-ing  the  past  three  generatione,  ths  United  Statss  has  become  involved 
in  World  War  II t  Korea,  and  Vietnam*  thoss  who  ssrved  on  sctive  duty  during  theee 
three  armed  conflicte  at  the  very  least  experienced  a  disruption  in  lifs  stylsf 
generally  from  two  to  four  years  at  vsry  lov  pay  and  at  voret  vere  disabled  or 
killed}  and 

WHEREAS,  the  Veterane*  Preference  Lav  aocompllehed  the  legielatlve  purpoee  of 
honoring  vstsrane  snd  provides  a  email  advantage  to  competing  for  federal  and  pub- 
lic employment j  nov,  therefore 

BE  IT  RESOLVED,  by  the  8Uth  National  Convention  of  tbe  Veterane  of  Foreign  Ware  of 
the  United  States,  that  we  reaffirm  our  traditional  policy  and  hsrsby  strenuously 
opposs  any  and  all  attempts  to  vtaksn  or  destroy  veterane1  righte  and  preference 
In  federal  and  public  employment \  and 

BE  IT  FURTHER  RESOLVED,  that  the  President  and  the  Congress  of  the  United  States 
reject  any  and  all  propoeed  legielation  or  regulatory  change  that  would  reduce 
employment  opportunities  for  veterane  in  the  federal  and  public  workforce* 


Adopted  by  thr  B^th  Netionel  Convention  of  the  Veterane  oi  Foreign  Were  of  the 
united  Ctetee  held  In  New  Orleane,  Louleiene,  Auguet  l?-3  9f  1983. 


HeBOlbt  ion  7\o »  610 
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Senator  Hatch.  Thank  you.  . 
Let  us  turn  to  the  American  Legion,  and  Mr.  Philip  Riggin. 

STATEMENT  OF  E.  PHILIP  RIGGIN 

Mr.  Riggin.  Good  morning,  Mr.  Chairman.  . 

My  name  is  Philip  Riggin.  I  am  legislative  director  of  the  Ameri- 
can Legion,  sir,  and  I  appreciate  the  opportunity  to  be  here  and  to 
offer  a  summary  of  testimony  on  behalf  of  the  American  Legion. 

The  American  Legion  as  a  wartime  veterans  organization  does 
represent,  obviously,  wartime  veterans  and  such  veterans  consti- 
tute a  class  of  individuals  unlike  any  other  differentiated  class. 
This  is  because  veterans  were  exclusively  created  by  actions  ot  the 
Federal  Government. 

As  we  understand  it,  the  view  that  a  constitutional  challenge 
would  end  veterans'  preference  if  ERA  is  adopted  stems  from  a  pre- 
diction that  the  definition  of  discrimination  may  change.  Current- 
ly, the  test  for  discrimination  requires  the  presence  of  intent  to  dis- 
criminate. Some  say  if  ERA  is  adopted  there  will  be  an  effort  un- 
dertaken where  the  intent  test,  so  to  speak,  would  be  replaced  by 
an  effect  or  impact  test.  Accordingly,  even  if  Congress  never  in- 
tended to  discriminate  against  women  when  it  approved  veterans 
preference,  the  iact  that  a  preponderance  of  veterans  are  males 
constitutes  the  same  effect  and  must  therefore  be  unconstitutional 
discrimination. 

There  is  no  doubt  that  the  Veterans  Preference  Act  of  1944  rep- 
resents one  of  the  fundamental  elements  of  veterans  benefits. 

Veterans'  preference  was  t  nd  continues  to  be  regarded  as  a  clear 
policy  statement  by  Congress.  Specifically,  veterans  were  to  receive 
priority  in  Federal  employment  because  of  their  wartime  sacrifices 
and  because  the  normal  course  of  their  civilian  lives  was  interrupt- 
ed by  the  Nation's  call  to  arms. 

respite  the  establishment  of  employment  priority,  however,  vet- 
err  ns'  preference  in  Federal  employment  is  not  absolute.  At 
present,  veterans'  preference  affords  assistance  to  wartime  veter- 
ans on  entry  into  F  ederal  service  and  affords  protection  to  wartime 
veterans  during  reduction  in  force  action. 

Veterans'  preference  in  Federal  service  has  no  bearing  on  promo- 
tions or  career  advancement,  no  direct  bearing.  Likewise,  it  does 
not  extend  to  the  senior  executive  service,  excepted  positions  such 
as  doctors  or  lawyers,  or  temporary  or  seasonal  employment. 

In  fact,  the  Civil  Service  Reform  Act  of  1978  imposed  even  great- 
er restrictions  on  veterans'  preference  than  had  been  previously  in 
existence. 

Mr.  Chairman,  were  it  not  for  the  predictions  of  several  legal 
scholars  that  veterans'  preference  would  be  held  discriminatory  if 
ERA  is  adopted,  the  American  Legion  would  have  no  purpose  in 
participating  in  today's  hearing.  This,  quite  simply,  is  because  the 
legion  has  no  nationally  mandated  position  to  express  on  ERA,  fa- 
vorable or  otherwise.  It  is  significant,  however,  to  note  that  the 
American  legion  since  its  inception  has  not  only  permitted  but  has 
encouraged  membership  by  womei,  veterans. 

Because  of  these  legal  predictions  and  because  of  our  belief  in 
veterans'  preference  we  have  no  choice  hut  to  urge  this  committee 
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and  Congress  in  the  strongest  possible  terms  to  add  specific  lan- 
guage to  the  ERA  resolution,  language  which  would  offer  protec- 
tion for  veterans  preference. 

As  defenders  of  the  readjustment  interests  of  the  Nation's  war- 
time veterans,  we  are  simply  unwilling  to  leave  their  economic  fate 
to  chance  If  veterans  preference  was  ultimately  found  unconstitu- 
tionally discriminatory  against  women,  we,  as  a  society,  would 
have  a  difficult  time  reconciling  that  with  the  fact  that  men  have 
primarily  been  called  upon  in  all  of  our  past  wars.  In  Vietnam 
alone  some  57,000  men  died.  Sexual  discrimination  that  results 
from  veterans  preference  is  a  result  of  this  long  history  of  male 
service  in  the  military.  J 

Mr.  Chairman,  this  summarizes  my  statement.  I  will  be  haDDV  to 
respond  to  any  questions. 

[The  following  was  received  for  the  record:] 
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Statement  of 

1M*  *  fTftlffT,  H.  W. 
WASHINGTON,  0.  C.  MOM 


by 


f. .  philip  riggin #  director 
Rational  legislative  commission 
'        the  american  legion 


THE  EQUAL  RI'UIT  AMFNDHENT  AND  VETERANS  PREFERENCE 


FEBRUARY  21,  1984 

Mr.  Chairman  and  lTcntxirs  of  the  Sutairriittfle : 

Tho  American  Legior.  appreciates  this  opportunity  to  pre- 
iont   Lt3  views  before  you  today.     At  issue  are  several  ques- 
tions associated  with  what  if  any  effects  on  state  and  federal 
ve!.orans  preference  statutes  would  apply  if  the  Cqual  Rights 
Amendment   I  ERA!    js  added  to  the  United  States  Constitution. 

As  war  rune  veterans  we  constitute  a  class  of  individuals 
■ml  ike  any  other  differentiated  class.  This  is  because  voter- 
„wj  wPie  oxclun    ely  created  by  actions  .,f  the  federal  «jovorn- 

Ail  we  understand   U,   tho  view  th.it  a  constitutional  chaJ- 
:..l1tt-  w-i.l  .'ml  "feraiu.  pr"  tcr'-nca  if  I'-RA   is  adapted  afma 
^  ,,rf.,l,  :*  i.,n  that-   the  definition  •  «f  d  i  s»-t  iin  t  nat  ion  »-.*v 
.'iirrent  iy,   tho  tost-   (..;r  dtscr  uninatio  i  requires  the 
.,„,,,„.,,    „    ir^Hit    Vm  a- ycrtininfltP.      r t'KA   WJ  adopted,    it  s 
t)M|    ■  would   mi    /"jLjH  by    IP  nf-iret    *pri«  .  .V.'i-uid- 

i:i|ly,  ;  <    ■■..it'irnon  nr.</r»r    )  n«  ended  r.i  d <  S'-r  inanatn  a-,au»s« 

;j  J  i  ** !  i     "      IMMiVn.i    -..■V.'I   111:1    I.HiMtMi..",     »lw  *h.iv 

ior  in-  e    ■  ■    »r   -»ire  wilo'l  e-r  Ml  i  '  ul        i  ho  smnn  ofler 
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and  must  therefore  be  'jncouat  itutiona]  -h  nor iminat ion . 

Mr.  Chairman,  <?iven  the  predict:  ton  a  of  anvor.il  Wii  uehul- 
irs,   it:  may  bn  tli.n  veterans  preference  mi-jht  bo  found  discrim- 
i.i.^'-try  it  CPA  in  its  present  form  is  added  to  the  constitution. 
n»'.»djHi.t  ot  the  importance  of  veterans  preference  as  a  priroiple, 
it  ihrj  erven  iopio  historical  tieatmen*  for  ha -ground  ptr ,  ;□.:»:», 

rhore  ljj  no  doubt  that  the  Veterans  Preference  Act  of  1144 
represents  jne  of  the  fundamental  elements  of  veterans  benefits. 
I'   uj  deoijned  tu  provide  jri  eli-ublo  veteran  with  a  hand  up, 
•v-f  .1  h.iriH    jut,   fur  the     .V'nf'ici  made  f>  r  hiu  country.  We 
■  in  trice  a  form  ot  veterans  preference  back  to  thiv  nation's 
ii»»'lirirniM«  when  military  service  counted  favorably  in  tno  solec- 
'  ,"nn  » t  f  i  J 1 .1 L u  and  subordinate  employees   in  the  cu.'Jtonju 

:wrv«.'e,     llownver,    it  was  not  until  IflfiS  that  Conqrcsu  enacted 
leifi.Uat  iL.n  ^ha»   provided  preferential  appointment  to  ci'M1  uf- 
Jiecu  h.r  "ho30  veterans  honorably  dj  'jcharoed  an  a  renult  of 
wounds  or  ir.'knoas, 

Mnoro'U*   iub«e«iucnt  ly  expanded  <_  h  i  s    limited  preference  m 
in   IMJ  and  a.piiii  An  It  in  Vi.th  the  '.'enauu  Act.      It  v/a  i 
:■  ■*■   jri*-i]   World  iVir   II,   however,   that  the  moot  dr  ima<  ic  ch  moe 
in  vo'-erina  preference  came  ibeut, 

t- rear    ej  -»<  ere  nee  waj   ind  .-en1  inucA  to  be  regarded  a 

■  uenvoit  by  Loivin-iH .     Jpi-cj  f  icaUy,  veterans 
■!■/•■  ,  ri.»rity   in   federal  « -mpi  oyvnent   because    0  their 

i '    -  i         md  becau:w  *-hr  anrmal   ccurse    d   »heir  -i- 

■  w  1  1   -  ;-'      »  '  M  >"d  by  *.  I.     iiai  if. i       Mil    i  ■    aj  ia-j  . 
1     •''    ■  M,li  ■'«'■"«■,    Vio  Mr  irr,   :r-  frcn'e  was    ;lia  L  len  e -d 

■  •' 1  ■     ■•'r^>-{'  '    :tmi-j.ni.-n    >ppo*.le  1    in   abMjIet*1  nretiT- 
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( Ft  I F )   actions.     Veteran*  ure£  reneo  has  no  bearing  in  promotions 
or  career  advancement.     Likewise  it  does?  not  extend  to  the  Senior 
Executive  Service,  excepted  positions  such  as  doctors  or  lawyers, 
temporary  or  seasonal  employment  or  even  in  abolition  of  function 
such  aa  when  one  agency' 3  functions  are  absorbed  by  another.  In 
fact,  since  the  Civil  Service  .  eform  Act  of  1978  (5  USC  2108),  no 
ve1  eran  with  20  or  more  years  of  military  service,  no  veteran  d.ts- 
chared  aCter  October  14,  1976  and  no  veterc^n  discharged  from  mil- 
itary servicu  with  the  rank  of  major  or  above  is  covered  by  veter- 
ans preference. 

Perhaps,  the  stronqest  statement  regarding  the  legitimacy  of 
veterans  preference  was  made  when  the  constitutionality  of  a  Mas- 
is.  ichusetts  veterans  preference  statute  was  upheld  by  the  Cupreme 
Court   in  PERSONNEL  ADMINISTRATOR  OF  MASSACHUSETTS  VS.  FSENY  442 
US  256    (197Q)  . 

Mr.  Chairman,  were  it  not  for  the  predictions  of  several  le- 
gal scholar that  veterans  preference  would  be  held  discriminatory 
if  ERA  13  adopted,  The  American  Leg    jn  would  have  no  purpose  in 
participating  in  today's  hearing.     This,  quite  simply,  is  because 
♦no  Legion  har.     o  nationally  mandated  position  to  express  on  ERA, 
favorabl"  or  otherwise.     It  is  significant,  however,  to  note  that 
The  American  Legion  since  its  inception  has  not  only  permitted  but 
h»s  encouraged  membership  by  women  veterans. 

However,  because  of  those  legal  predictions  and  because  of 
our  belief  in  veterans  preference  we  have  no  choice  but  to  urge 
this  «^>mnii  tt  ee  an-l^tongress  in  the  strongest  possible  terms  to 
Aild  apocifir:  language  to  »:he  ERA  resolution  '.hielding  veterans 
from  any  potential  court  decision  Voiding  veterans  preference 
or  veterans  programs  unci  nstitu  ona^. 


7Uf> 

'     ''  '   ■'•■••■>■       1     1  i  •   i-l     li«  m>.  il'     I  ijyr  ,.  ;t       .  i     ,  .„.    ,,  ,,  ,    ,  . 

•""    U""    v"r  "■>'•■  >/••  '.unj-li    i/.wiMi/.;  >•.  !...,.„.  ,■!■„.,, 

"*•*»'-«'•     ''-   •"««•'  >n»  !'r-.-t.r..,,.:..  ; ,  ■  ,,m ,, , ..  f,,ulll, 

"•••'•»"         :••:...)!•,•  J,  wrwunat;*-,        m.si  vowm  w,  88  ,  ,ocn.*y. 

!i,,v"    1    |,::  "-'I'  "*  »  rv.l,,,,  w,   n  >h..  f..^  tlv.t  men 

hiw.  iTtMr:;;  b.-.,,  .MU...I  .„..,„  ,„   „J  .,1  ,.ur  t.aui  war;,,     in  Viot- 
n.l»  llnno  Hon*.    .',.!,».•)  Ml.':,    n,.t.     Any  B..x.Mi  .j ,  aor .  :n  i„.,t  i  on  thflt 
i.«jultu  from  wN-rann  trcforonor  ia  a  r.-milt  of  this  long  history 
smIk  liiirviop    in  the  military. 

Mr.  Chairman,  that  conclude:!  our  atatemcnt . 

Senator  Hatch.  Let  me  ask  you  the  same  two  questions.  Do  you 
need  an  explicit  exception  in  the  ERA  to  protect  the  veterans'  pref- 
erence? Further,  are  you  opposed,  as  a  general  proposition,  to 
women  being  forced  into  combat  on  an  equal  basis  with  men? 

Mr.  Riggin.  There  is  no  reference  in  this  particular  statement 
regarding  women  in  combat. 

Senator  Hatch.  Where  would  the  American  Legion  stand  on  that 
question? 

Mr.  Riggin.  We  would  probably  be  against  women  in  combat 
from  a  military  managerial  standpoint. 

Senator  Hatch.  What  about  the  veterans'  preference?  Would  we 
have  to  amend  the  equal  rights  amendment  on  the  floor  in  order  to 
protect  the  preference? 

Mr.  Riggin.  We  believe  so.  We  obviously  were  sitting  in  the  room 
awhile  ago  when  the  discussion  of  this  was  taking  place  earlier 
and  we  believe  that  there  will  probably  be  some  language  neces- 
sary in  the  equal  rights  amendment,  in  any  equal  rights  amend- 
ment that  passed  the  Congress,  to  protect  existing  veterans'  prefer- 
ence statutes  or  any  other  veterans'  benefits  programs  which  may 
be  considered  discriminatory. 

Senator  Hatch.  Thank  you. 

Let  us  go  to  the  American  Veterans'  Committee,  and  Ms.  June 
Willenz 

STATEMENT  OF  JUNE  A.  WII.I.ENZ 

Ms.  Willknz.  Thank  you,  Mr.  Chairman. 

The  American  Veterans'  Committee  thanks  you  for  the  opportu- 
nity to  present  our  views  on  the  ERA  and  veterans'  preference. 

Senator  Hatch.  We  are  happy  to  have  you  here. 

Ms.  Wili.knz.  I  would  like  to' introduce  the  chairman  of  our  Vet- 
erans Affairs  Commission,  Mr.  Frank  Weil. 

Senator  Hatch.  It  i*  good  to  have  you  here,  Mr.  WpiI. 

Ms  Wll.l.KN/,.  I  will  submit  my  prepared  statement  for  the 
record,  Mr.  Chairman,  and  try  to  summarize  it 

Senator  Hatch  Without  objection,  we  will  place  it  in  the  record. 
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Ms  Wii.i.kn/  lei  me  lii'Ht  mhv  t Hi  i  AVr  strongly  supports  the 
adoption  of  the  KHA  as  part  of  the  U.S.  Constitution.  We  believe 
that  gender  ought  not  to  he  the  bnais  of  uny  laws,  regulatM  ns,  or 
actions  bv  anv  government  or  agency  of  government. 

Second,  AVC  does  not  approve  the  kind  of  veterans1  preference 
embodied  in  the  flrwev  case  That  statute  provided  a  total,  lifetime, 
across  t he-hoard  f  reference  in  public  employment  for  veterans  over- 
all nonveterans. 

What  we  beli<  ve  in  is  that  veteran*  point  preference  in  the  civil 
service  for  nondisubled  veterans  should  be  limited  to  the  initial  ap- 
pointment only  and  that  no  person  should  receive  a  position  unless 
fully  qualified  to  perform  the  duties  involved. 

I,et  me  also  refer  to  the  basis  for  veterans'  benefits.  We  suggest 
that  two  basic  standards  should  be  applied.  In  case  of  death  or  dis- 
ability incurred  in  military  service,  are  the  benefits  sufficient  to 
provide  a  decent  standard  of  living  for  the  veteran,  his  family,  or 
survivors' 

Kor  all  veterans,  are  the  benefits  so  designed  as  to  enable  a  read- 
lUstmenl  from  military  service  to  civilian  hfe  with  a  minimum  of 
economic  loss  *  ( 

Let  us  not  forget  that  the  major  purposes  of  veterans  benefits 
programs  have  been  the  reintegration  and  the  rehabilitation  of  vet- 
erans back  into  civilian  life. 

Another  point  must  he  m,ted.  There  is  an  increasing  number  o! 
women  participating  in  the  military.  Today  there  are  over  a  mil- 
lion living  women  veterans  who  are  eligible  for  veterans'  prefer 
ence  They  represent  4.1  percent  of  all  living  veterans.  Further- 
more, more  and  more  women  are  entering  the  military  serviu*. 

1  might  say  that  AVC  has  been  working  very  hard  to  see  that  all 
har  riers  to  military  service  are  eliminated.  We  have  supported  and 
we  continue  to  support  the  end  of  the  barriers  embodied  under  10 
CSC  f}0 la  and  Kaila  which  deny  women  .access  to  all  units  of  the 
military  forces 

We  see  no  conflict  between  ERA  and  the  type  of  veterans  prefer 

•  •nee  winch  we  support  The  basic  objective  of  such  veterans'  prefer 
erne  is  to  facilitate  readjustment  to  civilian  life  as  1  pointed  ou<. 

The  distinction,  we  must  remember,  is  between  veterans  of 
either  sex  as  compared  to  nonveterans  of  either  sex,  not  between 
males  and  females  The  ERA  would  forbid  Eederal  and  State  gov- 
ernments from  denying  or  abridging  equality  of  life  on  account  of 
,e\  Hence,  there  would  he  no  conflict  between  ERA  and  a  veter- 
ans' preference  s  ituto  that  rests  on  the  distinction  between  veter 
ms  and  nonveterans  and  is  not  intended  principally  to  discrimi- 
nate in  favor  of  one  sex  as  against  the  other 

Regarding  the  Mrwev  cases  the  Court's  opinion,  rioting  that  the 
.Utnte  was  neutral  on  its  face  as  to  gender,  ruled  I  hat  its  principal 
distin  t ion  was  between  veterans  of  either  sex  and  nonveterans  of 
eithei  sex,  not  between  males  and  females  as  such 

The  ERA  directed  against  Government  action  that  denies 
<.<|ti;tht\  ill  rights  on  an  aunt  of  sex  The  veterans'  preference  laws, 
a-  the  Supreme  Court  stated  in  t hi •  Aiiwv  case,  are  not  based  on  a 
de.tmrhou  "that  can  plausibly  be  explained  only  as  a  gen  lerhasod 

•  •iasMiicatioe  '  In  light  of  t he  history  and  purpose  of  veterans'  pre! 

i  rente  lawx  the  continually  increasing  role  ol  women  in  I  he  mili- 
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tarv  and  as  veterans,  and  the  different  directions  m  which  the  vet- 
erans preference  laws  and  the  KRA  are  focused,  we  believe  that 
the  KRA  would  r.«>t  invalidate  veterans*  preference  lawn  generally, 

A VC  strongly  favors  the  adoption  of  KRA.  We  see  no  basis  for 
suggesting  that  KRA  would  invalidate  the  general  principle  of  vet- 
erans' preference  laws.  We  also  believe  that  an  initial  appointment 
veterans'  preference-  is  justified  and  is  part  of  the  Nations  obliga- 
tion to  its  veterans  It  is  a  disservice  to  both  the  veterans  and  the 
women  of  this  country  to  suggest  that  there  is  a  conflict  between 
KRA  and  veterans'  preference  when  there  is  none. 

Thank  you  for  the  opportunity  of  presenting  the  American  Vet- 
erans' Committee  views. 

I  The  following  was  received  for  the  record:) 
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STATEMENT  OF  THE  AMfRlCAN  VETERANS  COMMITTEE 
Before  the  Subcommittee  on  tht  Constitution  of  the 
Senate  Judiciary  Comnlttee  on 
lEKA  ord  Veterans  Prefer ence 

February  31,  t984 

Mr.  Chalrmon  and  Members  of  tht  Subcommittee: 

The  American  Vetera**  Committee  thanks  you  for  the  opportunity  to  present 
wf  views  on  whother  ERA  woiild  have  any  Impact  on  veterans  preference. 

My  name  Is  June  A.  Wlllenz ,  I  om  the  Executive  Director  of  the  American 
Veterans  Committee  and  have  served  In  that  capacity  for  over  18  years .   I  am  olio  a 
member  of  the       Advisory  Committee  on  Women  Veterans  which  was  established  by 
VA  Administrator  Horry  Walters  in  June  1983,  and  statutorily  established  by  PL  98-160 
In  November  1983.   I  authored  the  book    Woinen  Veterans:  America's  Forgotten 
Heroines,  which  vummorizes  the  role  of  women  In  the  military  and  os  velerons, 

Before  turning  to  the  suhejct  before  this  Subcommittee  I  would  like  to  acquaint 
yo.  with  tU  American  Veteran*  Commit  ree's  positions  cn  tho  EH  A  and  on  the  issue  of 
veterans  prrfcrence  in  public  emplo/rnent. 

clrst.  AVC  strongly  supports  the  adoption  of  thp  ERA  os  part  of  the  United 
State:  Constitution  .  We  believe  that  sex  discrimination  ought  not  to  be  the  ba^Js  for 
lows,  regulations,  or  actions  by  any  government  or  agency  of  government. 

Second.  /VC  does  not  appiove  tho  kind  of  veterora  preference  embodied  in 
the  statute  invo'ved  in  the  cose  of  Personnel  Administrator  of  Massachusetts  v.  Feenrv, 
442  U.S.  256  (197V).   That  statute  provided  a  total,  lifetime,  across-the-board 
frceferer.ee  in  public  employment  for  veterans  ovei  oil  non-veterans.  Our  position 
OS  axpressed  in  our  Notional  Plotform  is  <■*  follows: 

(1)  Compensation 

For  many  /tan,  AV<"  l>a«  pointed  out  l!ie  need  for  o  thorough  icvlew  and 
reopproltul  of  tMs  Notion's  policies  <  »  veterans  os  follows: 

1  ,   Wo  appose  bonuses  and  fleneral  pensions  as  heir.**  cla«*  legislation 
unrelated  trj  tlir  real  oe^d  of  individual  vr\Gtur\  and  tending  to  set 
velerons  oport  from  their  fellow  c.tlr.f  ns. 
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In  the  matter  o'  oeneflh,  two  basic  standards  shojld  be  applied: 

a.  For  death  cr  disability  Incurred  in  military  service;  Are  the 
benefit*  sufficient  to  provide  o  decent  standard  of  living  for  the 
veteran,  Ms  family  or  survivor*? 

b.  Far  all  veteran*;  Are  rhe  benefit*  *o  de*igned  os  to  enable  a 
readjustment  from  military  service  to  civilian  life  w.'th  ci  minimum 
af  economic  loss  ? 

Since  benefits  ore  a  Federal  responsibility,  uniform  standards  of  cdmln- 
Jitrotlon  and  compensation  should  be  applied  nationally  without  regard 
to  race,  creed,  color,  sex /  notional  origin,  handicap,  age,  or  religion. 

(4)  Civil  Service 

AVC  believes  that  veterans  point  preference  In  the  civil  service  for 
nan-disabled  veteron*  should  be  limited  to  the  initial  oppointmrnf  only, 
and  that  no  p»riun  should  receive  a  position  unless  fully  qualified  to 
perform  the  duties  involved. 

AVC  No  Hanoi  jvffoiri  P'jtform 

5.  I.    The  rights  granted  to  veterans  in  t*^  Veterans  Preference  Act  in 
regard  to  di-.-horgp  procedures  and  appeal*,  should  he  extended  to 
all  Government  employees  except  those  in  probationary  statin. 

TMrd .   It  should  be  noted  that  there  ore  1 , 150,000  living  women  veteran* 

who  are  eligible  for  veterans  preference.   They  represent  4.1%  of  all  living  veteran*. 

Furthermore,  more  and  more  women  are  participating  in  the  military  services,  almost 

200,000  ot  the  preient  time  .   That  participation,  approximately  8%  af  the  armed 

iorces,  is  e*pect>d  to  continue  to  increase.   The  fastest  growing  part  af  the  veteran* 

ix.pulovloo  Is  the  female  component . 

The  most  recent  VA  statistical  report  an  " The  Female  Veteran  Papulation" 

(No /ember  1983)  pointed  out  that  the  Increase  in  the  female  veterans  papulation 

"represent!  on  upward  trend  not  characteristic  af  the  mole  vetrron  population  * 

Therefore,  we  con  e*pec»  an  even  greater  number  of  women  veterans  will  became 

eligibln  foi  veferons  benefit*,  Including  veteram  preference. 

Another  fact  sometime-,  overlooked  i.«  dfscu^ioni  of  vctcom  preference  Is 

thiif  wsiren  Simv/iv"..:i  ot'  vrtprons  //ho  were  pligible  tor  veterans  p  <  ferpni;e--w?dbw*, 

anJ  in  some  rz\t>\.  mothers- -all  wom"n--undpr  rhe  current  Veteram  Preference  Law 

are  olsn  rlieib'r  f  «   vetrrons  preference  .   A  substantial  and  growing  number  of  v,om«n, 

thornf      ,  '»»^  mm  I  will  be  eli'jible  fn«  veteions  preference. 

Wp  w.»<  no  ooflu  t  between  the  FRA  nnd  the  typp  of  veteran*  preference 

whi-  li  vvp  fupf-irr.    7V>  b'j»i«;  objecttvf-;  M  mk  U  veterans  preferenre  are  to  facilitate 
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readjustment  from  military  service  to  clvillon  Iff''  with  o  minimum  of  economic  lots 
or  hardship,  ond,  in  the  cent!  of  disability  c  dtoth  In  military  service,  to  provide  o 


decent  stondord  of  living  for  the  veteran  and/  r  the  veteron'i  fornil    or  survivors. 
Even  though  more  moles  then  females  become  veterons,  the  objective  of  the  benefits 
granted  to  them  ii  to  benefit  veterans  of  either  sex,  rather  than  to  benefit  male*  In  a 
manner  superior  to,  or  to  the  ex  luilon  of,  femoles.  Tfie  distinction  drown  Is  between 
veterons  of  either  sex  os  compared  to  njnveterurn  of  either  sex ,  not  between  males  and 
females  osjych. 


"equality  of  rights . .  .on  occount  of  sex Hence,  there  would  be  no  conflict  between 
the  ERA  ond  a  veteran*  preference  stotute  thot  rests  on  the  distinction  between  veterons 
ond  nonveterons  ond  is  not  intended  principally  to  discriminate  in  Favor  of  one  sex  OS 
against  the  other  sex  on  the  basis  of  sex. 

The  question  os  to  whether  the  ERA  would  Invalidate  a  stotute  like  the  Massa- 
chusetts ltotute  involved  In  the  Feeney  case  requires  further  anolysis.  Thot  stotute 
gove  every  honorably  diichorged  veteion,  "male  or  female,  Including  o  nurse,"  who 
hod  at  leoit  90  doys  octive  military  tervice  of  which  of  least  one  day  was  In  "wartime," 
ond  who  qualified  for  o  irote  civil  service  position,  o  preference  ohead  of  oil  qualify- 
ing nonveterorrs .  Since  most  veterans  ore  mole,  the  resul  of  that  totol,  across-the- 
board,  prefe  ence  wor  that  most  of  the  store  civil  service  senior  positions  were  occupied 
by  males.  Ms.  Feeney,  u  femole  nonveteron  with  12  yean  civil  service  tenure  who 
ottoined  high  grades  in  open  competitive  civil  service  exominotions  for  higher  positions, 
win  unable  t->  nhtoin  them  because  veterons  with  lower,  but  qualifying,  civil  service 
test  gradet  were  given  preference  ohead  of  her .  She  challenged  the  Jtotute  os  denying 
her  equal  protection  of       laws  under  the  Fourteenth  Amendment  of  the  United  States 
Con.  1 1  tut  inn  because  the  statutory  preference  resulted  in  the  better  civil  service  positions 
being  filled  principally  by  men  ond  excluding  most  won  ?n  from  those  positions* 

The  Supreme  Court's  opinion,  storting  from  the  premise  thot  "any  Itote  law 
overtly  or  covertly  designed  to  prefer  «iales  »ver  femoles  in  public  employment  would 
require  on  exceedingly  persuasive  justification  to  withstand  a  constitutional  challenge 
under  the  Equal  Protection  Clo  ne  of  the  Fourteenth  Amendment,"  reaffirmed  "the 
fettled  rulp  that  the  Fourteenth  Amendment  g»ior<inteei  equol  laws,  nut  equcl  results." 


would  forbid  Federal  and  state  governments  from  denying  or  obrldging 
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(2ri  U.S.,  of  p.  2^3).    Thn  Court's  opinio,  noting  that  the  statute  wot  neutral  on  itf 
ta.:«  oi  to  gender,  ruled  rhat  ih  principal  distinction  wos  between  veterans  oF  either 
sex  and  nonveterons  of  either  ,ex,  not  between  males  ond  females  as  such,  ond  thot 
Ih  purple  was  to  benefit  veterans  rather  than  to  discriminate  agoimt  women,  and 
therefore  ruled  agaimt  Ms.  Feenoy's  Equal  Protection  douse  challenge. 

It  Is  cleo,  thot  the  Court  was  influc  iced  by  the  long  history  of  veterom  prefer- 
ence legislation.  Meed,  in  the  recent  ccse  of  Regan,  Secretory  of  the  Treasury  v. 
Taxation  with  Reprcsentotjon  (Mov  23,  198;!),  the  Court  upheld  the  validity  of  o  tax 
benefit  giVen  to  veteran  organizations  buif  n  ^t  to  other  charitable  or  educational 
organization*,  ond  stated  (p.  10,  slip  copy),  citing  the  Fceoey  opinion: 

Ou,  country  hos  o  long  standing  policy  of  compensating  veterans 
'or  their  pair  contributions  by  p-aviding  them  with  numerous 
ad/.ntages.    This  policy       "always  boen  deemed  to  be  legiti- 
(&*9)    F-r--n(?^  ^'Tlini>>rofor  v«  Feqney^,  442  U.S.  256,  n,  25 

The  Feene/  decision  follows  the  pattern  of  Wojhington  v.  I  jvh,  426  U,S,  229  (1976) 
which  held  thot  "a  noutrol  low  dass  not  violate  the  Equal  Protection  Clause  solely 
because  it  results  in  o  racially  disproportionate  Impact;  instead  the  disproportionate 
impact  must  br  trcred  to  o  purpose  to  discriminate  on  the  boils  of  ract." 

AVC  hos  particularly  worked  diligently  to  help  expand  the  numbers  and  role 
of  women  in  military  service  .   As  we  have  pointed  out,  increasing  numbers  af  women 
are  serving  in  the  miliary  0nrl  are  becoming  veterans,  entitled  equally  with  male 
veterans  to  the  benefit*  of  veterans  preference.   That  should  bo  the  focus  far  those 
who,  like  AVC,  seek  to  eliminate  sex  discrimination  in  all  aspects  of  da.'y  life,  rather 
than  t..  invalidate  lows,  which,  like  the  Federal  and  certainly  most  state  veterans 
preference  lows,  ore  directed,  not  toward  discriminating  against  women  as  such,  but 
rather  to  benefit  vetrrans  of  either  %ex, 

Thu  FRA  is  directed  ayoimr  governm,  nt  action  that  denies  e<  .xjlity  of  rights 
"on  account  of  u-x  .»    The  veterans  prefereo.  e  lows  os  /he  Supreme  Court  stated  In 
the  Feenc/  Cwm  (at  p.  275),  are  not  based  on  a  distinction  "thot  can  plausibly  be 
explain^  om'y  as  o  vendor  basod  classification ,"    Ir  the  lioht  af  the  history  and  pur- 
ple if    "tnroni  preference  laws,  the  continual  /  intreo  tog  role  of  women  in  the 
military  orv|  ,3i  ^.rans,  0Pd  ,he  different  '  ,o-tiom  i  >  which  the    eterons  preference 
Icrws  and  fh«  FRA  -,te  for-med,  wo  believe  thot  the  FRA  would  no  invalidate  vegans 
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preference  lows  generolly  .  This  don  nor  mean  that  it  would  rot  Involidote  u  low 
which  l<  directed  to  the  dticrlminotory  purpose  of  horming  or  dlsodvontoglng  women 
01  agalmr  r*en  through  the  guise  of  o  "veterons  preference"  low  that  ii  not  properly 
reloted  to  the  purpoie  of  oiding  veterons  lr.  relotton  to  their  military  service  and  theii 
veterans  status. 

As  ttotftid  obove,  AVC  strongly  fovors  the  odoptlon  of  the  ERA.  We  see  no  boils 
for  suggesting  that  ERA  would  invalidate  the  general  principle  of  veterans  preference 
laws.  We  oiso  believe  that  on  "tnitfol  appointment"  veterons  preference  Is  justified 
and  Is  part  of  the  obligotion  thii  notion  owes  \K  veterons  >  It  Is  a  disservice  to  bolt) 
the  veterons  ond  women  of  th»»  countr/  to  luggest  thot  there  Is  any  conflict  between 
ERA  ond  veterons  prererence  when  there  It  none. 

Thank  you  fcr  the  opportunity  to  present  the  views  of  the  Amerlcon  Veterans 
Committee. 
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N  VI  ION  \  I  WOMAN  S  P\KIV 


April  4,  1984 


June  A.  Willen: 
Executive  Director 
American  Veterans  Committee 
1  346  Connecticut  Avenue,  NW 
Suite  930 

Washington,  p.C.  2001b 
Dear  Ms.  Will  en  7; 

The  National  Woman's  Party  wishes  to  commend  you,  Mr.  Well, 
and  the  American  Veterans  Committee  for  t*ie  Mne  V  Mmony  you 
qave  at  Senator  Hatch's  hearing  1n  February  In  support  of  the 
L  |jal  Rights  Anendnent. 

We  are  aware  that  many  of  the  veterans  organizations  panel 
members  expressed  hostility  to  the  concept  of  ERA  and  to  women's 
organizations  In  general.    We  do,  Indeed,  appreciate  the  Anencan 
Veterans  Committee  commitment  to  fairness  for  both  men  and  women, 
and  the  judicious  language  conveyed  In  your  testimony. 

The  National  Woman's  Party  wis  founded  In  1913  by  Alice  Paul , 
suffragist  and  author  of  the  Equal  Rights  Amendment  In  1923.  We 
do  not  believe  that  the  ERA  will  eclipse  all  veterans  benefits, 
nor  do  we  oelleve  that  the  men  and  women  of  American  who  support 
the  ERA  would  want  deserving  v€terans  to  be  deprived  of  their  Just 
benefits.  Most  women  who  suppori  ERA  also  appreciate  and  are  proud 
of  those  men  and  women  who  serve  our  country  hoth  In  rombat  and  In 
other  ways. 

Thank  you. 


Sincerely, 


Elizabeth  l.'chlttlcfc 
Resident 
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amending  W  so  that  we  explicitly  make  clear  that  the  ERA  does 
^^^^^  so  *  ^at  direction.  Senator 
"senator  Hatch.  Why  not?  Why  would  you  not  want  to  make  it 
*m.  W.I.LENZ.  Because,  first  of  all,  we  do  not  think  that  there  is  a 
conflict.  „  ■      a  k.^.., 

preferences- u  is  not  s,mp,y 

KU°W^"^:  Well.  I  will  turn  to  my  counsel  on  this  particular 

qUMf°WFii  Mr  Chairman,  we  believe  that  the  distinction  would 
vJt'  Hp  on  intent  Now  we  also  believe  that  putting  an 'exception 
S  FRA i  Kb  to  severely  limit  its  chances  of  passage.  We  believe 

XseTf  v^ransTre^-riaws  £  rehabi.itatton  and  no.  dfr 
T'ShL  that  an  ERA  without  an  amendment  stands  a  peat- 

3y  than  ERA  could  be  passed  with  an  a m^™*t  in  xt 
c     *  *  -i.TnH  Vnu  indicate  in  vour  statement  tnat   we  see  nu 
Senator  Hatch.  You  ina icaie  in  veterans*  preference 

conflict  between  the  LRA  a nd  the  tyy  >  01  v  £  ^ 

by  he  preset  admini  stration  »^.^hd,ffSf^LaB,  ,aws  We 
''"wiii.r  Hatch  I  see.  You  conclude  in  your  statement  that  the 

""Now'how  is  this  distinction  going  to  be  drawn! by  thek  -arts  m 
ih..    rises''  Which  ones  arc  merely  »  ginse.' 

m J  Wni  k nx  Well  if  there  was  a  veterans'  preference  aw  that 
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ably  have*  an  impart  And  that  is  the  kind  of  situation  where  we 
feel  theie  is  a  distinction  to  he  made. 

Senator  Hatch.  What  would  the  paralyzed  veterans  think  about 
that  particular  statement? 

Ms.  Wilucnz.  We  do  not  include  any  disabled  veterans  in  our  dis- 
cussion of  veterans  preference.  We  make  a  distinction  between  five- 
point  preference  ehgibles  and  the  disabled  always. 

Senator  Hatch.  So  you  would  want  the  veterans  preference  to 
continue  with  regard  to  the  disabled? 

Ms.  Wii.lknz.  Certainly,  and  that  is  one  of  the  major  reasons  for 
having  veterans  preference  which  is  to  provide  that  decent  stand- 
ard of  living  for  all  those  who  served  and  were  injured  in  the  serv- 
ice of  their  country. 

Senator  Hatch  Then  you  dis  agree  with  the  National  Organiza- 
tion of  Women  on  that  particular  point- 

Ms  Wilf j:nz.  I  am  not  that  familiar  with  that  position. 

Senator  H//«ch.  According  to  a  resofution  enacted  in  1975,  ,he 
National  Organization  for  Women  opposes  any  State,  Federal, 
county  or  municipal  employment  law  givin,  special  preference  to 
veterans. 

Mr  Wkh,.  We  would  disagree  with  that  definition  of  their  point 
of  view.  The  National  Organization  for  Women,  of  course*  is  totally 
civilian  oriented 

Senator  Hatch.  I  understand,  but  you  would  disagree  with  that 
resolution. 

Mr.  Wkh,  We  disagree  with  extending  it  that  far. 

Senator  Hatch.  Since  many  assume  that  NOW  representatives 
are  authorities  on  what  the  equal  rights  amendment  means,  why 
would  you  oppose  adding  specific  language  to  make  it  clear  that  all 
veterans'  preference  laws  would  not  be  unconstitutional 

Mr.  Wkil.  We  are  all  political  animals,  Mr.  Chairman,  and  we 
believe  that  putting  in  the  specific  language  is  likely  significantly 
to  decrease  the  chances  of  passage  of  that  amendment. 

Senator  Hatch.  What  if  the  ERA  passes  and  works  to  disadvan- 
tage the  handicapped  and  disabled  veterans? 

Mr  Wkh..  Mr  Chairman,  we  believe  that  the  more  extreme  ad- 
vocates of  ERA  are  fighting  strawmen.  They  are  fighting  possibili- 
ties nf  their  own  creation. 

S<  nator  Hatch  This  concern  has  been  raised  by  others  who  do 
not  onsider  themselves  extreme  advocates  of  the  ERA.  Many  are 
prop  meats 

Mr  Wkil.  I  believe  the  mainstream  of  the  proponents  of  ERA 
would  probably  not  take  t  heir  view  quite  as  far. 

Senator  Hatch  Hut  that  is  my  point  I  believe  then4  an*  many 
sincere  people  supporting  the  equal  rights  amendment  who  are  not 
sure  what  it  means  When  you  consider  that  many  of  the  advocates 
who  ehim  to  know  what  ii  means  expressly  state  that  it  will 
outlaw  i'h'  veterans'  preference1  laws  of  this  country,  it  seems  to 
me  that  it  makes  irood  sense  to  add  language  that  would  guarantee 
that  certain  veterans'  preference  rights  would  not  be  abolished. 

Mr  Wkh.  Senator,  if  I  thought  that  I  he  chances  of  passage  were 
oqual  with  and  without  the  amendment.  I  would  favor  tl.at  amend- 
ment Well 
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Senator  Hatch  So  you  urn  willing  to  risk  the  loss  of  all  veterans' 
preference  rights  in  your  determination  to  have  the  equal  rights 
amendment  passed? 

Mr.  Weil.  No,  Senator,  because  I  do  not  believe  there  is  a  risk  of 
loning  all  rehabilitative  veterans'  preferences  and  veterans'  prefer- 
ences tied  to  disability. 

Senator  Hatch  But  you  admit  there  is  a  possibility  that  that 
will  occur? 

Mr.  Weil,  We  do  not  believe  it  will. 

Senator  Hatch.  You  do  not  believe, 

Ms.  Willenz.  Mr.  Chairman,  we  heard  two  constitutional  law- 
yers who  suggest  that  this  may  not  be  the  case  at  all. 

Senator  Hatch.  Among  the  ERA  proponents  who  testified  earli- 
er, one  of  them  said  that  a  diminution  of  veterans'  preferences  will 
likely  occur  and  that  he  welcomes  it.  The  other  one  said  there  is  a 
real  possibility  it  will  occur  depending  upon  the  le^al  standards 


Ms.  Willenz.  Under  certain  circumstances,  but— 
Senator  Hatch.  That  is  what  I  am  saying,  too. 
Ms.  Willenz.  If  a  veterans  preference  law  were  specifically  in- 
tended to  discriminate  against  women  because  no  women  at  ail 
were  included  in  that  class,  then  ERA  would  probably  pull  down 
that  kind  of  law. 

But  I  am  sure  you  would  not  be  in  favor  of  any  kind  of  law  that 
would  discriminate  againnt  all  women  as  a  class  so  that  is  the  only 
piece  where  ERA  would  absolutely  invalidate  a  veterans'  prefer- 
ence law,  unless  things  change  considerably. 

Senator  Hatch.  You  are  assuming  that  the  intent  standard  will 
be  maintained,  and  the  overwhelming  number  of  witnesses  have  in- 
dicated that  there  is  a  good  possibility  it  may  not  be  maintained. 

Mr.  Weil.  Senator,  I  think  what  would  be  applied  is  roughly  the 
same  standard  as  now  is  applied,  let  us  say,  undti*  title  VI.  First, 
you  ask  whether  there  is  a  differential  adverse  impact.  If  there  is, 
Vou  ask  whether  there  wa:  discriminatory  intent,  and  if  so,  it  falls. 

If  there  was  no  discriminatory  intent,  you  look  and  find  out  what 
was  the  purpose.  Was  there  legitimate  purpose?  If  there  was  a  le- 
gitimate purpose,  you  look  to  see  whet  lier  that  same  purpose  can 
be  achieved  in  a  nondiscriminatory  or  significantly  less  discrimina- 
tory manner.  If  it  can  be,  then  it  is  only  the  a  hieving  of  this  legiti- 
mate objective  in  a  nondiscriminatory  manner  which  can  stand. 

Let  us  say  you  find  a  disproportionate  number  of  minorities 
being  served  by  some  HHS  program.  You  then  look,  to  see  whether 
there  discriminatory  intent.  If  there  is,  you  strike  down  the  distinc- 
tion If  there  is  no  such  intent,  you  ask  why  is  this  program  carried 
out  in  such  a  manner. 

If  we  are  told  a  legitimate  re  ason  why,  then  the  analysis,  is:  is 
there  a  less  discriminatory  or  nondiscriminatory  way  of  carrying 
out  this  intent  in  this  program  If  there  is,  it  stands  Li  there  is  not, 
it  falls. 

I  think  the  name  analysis  would  be  applied  t<  situations  that 
impart  differentially  on  either  sex. 

Senator  Hatch  You  state  that  "There  would  he  no  conflict  be- 
tween the  KRA  and  a  veterans'  preference  statute  that  rests  upon 
the  distinction  between  veterans  and  nonveterans  and  is  not  in* 
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tended  principally  to  diHtrimiimte  in  favor  of  one  Hex  u.s  against  the 
other  sex." 

Can  I  conclude  from  this  comment  that  you  believe  that  dincrirni 
nation  will  be  identified  under  the  ERA  on  the  basis  of  whether  or 
not  there  existed  an  intent  to  discriminate  aa  opposed  to  the  mere 
existence  of  a  disparate  impact  between  men  and  women? 

Mr  Weil.  There  is  an  additional  wrinkle.  If  there  was  no  inten- 
tion to  discriminate  and  a  disparate  impart  results,  the  next  ques- 
tion is,  is  there  a  way  of  achieving  the  objectives  in  a  nondiscrim- 
inatory or  significantly  less  discriminatory  manner.  If  so,  then  the 
preferences  would  be  illegal  under  the  ERA  This  would  occur  only 
if  the  legitimate  objective  reintegration  of  the  nondisabled  veterans 
into  civilian  life  could  be  accomplished  in  a  manner  having  a  lesser 
differential  impact. 

Senator  Hatch  I  see. 

Ms.  Willenz.  Mr.  Chairman,  may  I  add  one  other  comment?  And 
that  is,  one  of  the  problems  with  adding  an  amendment  is  that  if 
you  introduce  one  amendment  like  this,  it  is  very  likely  that  more 
and  more  amendments  would  be  offered. 

Senator  Hatch.  Not  necessarily.  You  have  many  veterans  orga- 
nizations representing  millions  of  veterans  saying,  "Look  we  a^e 
not  taking  a  position  for  or  agairist  the  equal  rights  amendment;  if 
we  can  have  this  matter  clarified  and  if  we  can  expressly  state  this 
in  the  amendment  so  that  there  is  no  question  about  it,  then  we 
will  not  be  against  it.  But  if  there  is  no  clarification  in  there,  we 
are  going  to  be  against  it." 

Now,  it  seems  to  me  if  you  are  a  proponent  of  the  equal  rights 
amendment,  you  would  be  interested  in  resolving  that  issue,  unless 
you  believe  that  all  veterans  preference  should  be  outlawed  or  abol- 
ished. There  is  enough  authority  on  this  matter  to  suggest  that 
they  will  be  abolished  that  we  ought  to  clarify  that  issue. 

Ms  Willenz.  Well,  we  disagree  with  you  that  there  is  enough 
evidence  that  it  would  be  abolished.  I  think  there  is  enough  differ- 
ences among  the  legal  experts  to  

Senator  Hatch.  Indeed,  I  do  not  think  there  are  that  many  dif- 
ferences. 

Ms  Wiu.en/  (continuing).  To  substantiate  that. 
Senator  Hatch.  Let  me  read  Barbara  Brown  who  is  an  authority 
on  >t 

Win!*'  it  ib  valid  lor  the  State  to  take  Ntcps  to  reintegrate  veterans  into  civilian 
society,  a  rule  tfivintf  thorn  absolute  preference  over  all  qualified  women  applicants 
for  State  employment  is  unacceptable  under  the  ERA 

The  California  Commission  on  the  ERA  said: 

An  ilicrnnhve  to  abolition  of  v.'ternriM  preference*  under  th»*  ERA  which  mitfht 
Im»  consonant  with  the  h'KA  would  \y>  to  extend  veterans  preference  to  any  veteran 
and  hi.s  or  her  s|x>use  Thm  would  lesson  its  durrrmiruitory  impact 

Dorothy  Kidintfs,  League  of  Women  Voters,  has  sai<J. 

Tin  brand  v<  ternnn  preference  ntatuto  an  m  MwxurhuHvtts  v  /rewev.  which  \\\i\w\ 
od  aw  absolute  lifetime  preference  to  veteran.M  Kecking  public  employment  tn  Ma^m 
clueettM  i  ivd  service  would  fall  in  a  challenge  mule:  the  KIM 

The  cunKrc'ssional  vvamen's  caucus  has  staled 
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Priitfi-uinH  t*i  reward  our  veterans  riviiterintf  the  workforce  would  have  to  be  more 
narrowly  tailored  and  carefully  weighed  again*!  the  KRAs  probition  against  Hex  dis- 
crimination so  as  not  to  unduly  limit  employment  opportunities  for  women 

Prof.  Ann  Freedman  of  Rutgers,  considered  one  of  the  authori- 
ties, stated:  „  ' 

The  dissent's  analysis  in  Feeney  of  the  veterans  preference  statute  illustrates  the 
approach  required  by  the  ERA. 

The  Nationr.l  Organization  of  Wgmen  opposes  any  State,  Federal, 
county,  or  municipal  employment  law  giving  special  preference  to 
veterans. 

Mr.  Weil.  Excuse  me.  Senator.  Everything  you  have  read  up  to 
but  not  including  the  last  statement  says  that  more  narrowly  tai- 
lored, rehabilitative  is  OK,  absolute  is  not. 

Senator  Hatch.  That  is  not  the  way  I  read  it. 

Mr.  Weil.  That  is  precisely  our  point.  It  would  need  to  be  looked 
at  more  thoroughly.  That  is  precisely  our  position.  We  only  dis- 
agree with  the  NOW  statement  which  goes  against  all  veterans' 
preferences. 

All  of  the  others  we  agree  with  they  confirm  that  there  is  no  con- 
flict between  the  ERA  on  one  side  and  a  properly  tailored  veterans' 
preference  on  the  other. 

Senator  Hatch.  Now,  assuming  that  you  are  right,  assuming 
that  you  are  right  and  you  ?an  find  a  properly  tailored  veterans' 
preference,  what  is  a  properly  tailored  veterans  preference?  Give 
us  illustrations  of  what  is  right  and  what  is  wrong.  Apparently  you 
are  saying  the  absolute  veterans'  preference  that  is  the  present  law 
in  many  areas  is  wrong. 

Mr.  Weil.  We  would  say  a  veterans'  preference  

Senator  Hatch.  Who  makea  the  decision?  That  is  one  of  the  im- 
portant issues. 

Mr.  Weil.  Ultimately  the  courts  will  in  any  case. 

Senator  Hatch.  The  courts  will  make  these  decisions.  Up  to  now 
the  legislature  has  been  making  these  decisions. 

Mr.  Weil.  All  right.  I  would  recommend  the  legislature  approve 
veterans'  preference  schemes  that  allow  for  an  initial  preference  to 
reintegrate  veterans  into  the  civilian  work  force  for  a  certain 
number  of  years  after  discharge,  perhaps  with  a  provision  that  if, 
bmsuse  the  veteran  is  too  disabled,  this  could  be  transferred  to  a 
member  of  the  family  who  is  able  to  work,  without  making  a  dis- 
tinction as  to  the  gender  of  that  member  of  the  family. 

That  would  probably  be  perfectly  al!  right  under  ERA,  and  it 
would  achieve  the  intent  uhich  is  to  help  reintegrate  the  veteran 
into  society  and  to  give  the  disabled  veteran  a  preference  on  ac- 
count of  his  disability,  not  on  account  solely  of  his  veteran  status. 

Senator  Hatch.  That  is  what  you  would  recommend,  but  what 
are  the  courts  likely  to  do?  That  is  the  issue  here. 

Mr.  Weil.  We  are  not  only  recommending  it,  Senator.  Insofar  as 
one  can  predict  at  all,  we  are  predicting  that  this  is  what  the 
courts  would  uphold. 

Senator  Hatch.  You  do  not  have  many  who  would  support  you 
on  that  issue,  I  am  afraid  to  say. 

Let  us  turn  to  the  Vietnam  Veterans  of  America. 
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Mr  Rhoades.  Thank  you,  Mr.  Chairman. 

I  am  Dennis  K.  Rhoades,  executive  director  of  Vietnam  Veterans 
of  America.  I  am  going  to  briefly  summarize  my  statement  since  it 
appears  that  we  are  running  a  little  short  on  time. 

Vietnam  Veterans  of  America  held  their  first  national  conven- 
tion last  November,  and  as  a  result  of  a  resolution  voted  out  of  our 
economic  committee,  we  came  out  in  full  support  of  all  Federal, 
State,  and  local  veterans'  preference  systems. 

At  the  same  convention,  introduced  from  the  floor,  was  a  resolu- 
tion in  support  of  ERA  that  was  also  passed  by  the  convention. 

VVA  believes  that  veterans'  preference  and  ERA  can  exist  side- 
by-side  provided  certain  things  happen  in  the  process  of  passage. 
We  are  affirmatively  in  favor  of  veterans'  preference.  We  believe 
that  above  all  there  in  a  social  contract  between  the  Federal  Gov- 
ernment, State,  and  local  governments  if  they  so  choose,  and  the 
veteran  which  should  not  be  abrogated,  and  that  includes  not  only 
veterans'  preference  but  the  whole  system  of  rights  and  benefits  to 
which  the  veteran  is  entitled. 

We  believe  chat  in  no  case  should  veterans  who  went  into  mili- 
tary service  and  got  out  find  that  somehow  the  Government  is  not 
going  to  keep  its  promise. 

We  do  not  necessarily  believe  that  there  is  a  natural  conflict  be- 
tween ERA  and  veterans'  preference.  It  has  been  suggested,  for  ex- 
ample, that  the  1979  Supreme  Court  decision  in  Feeney  v.  Massa- 
chusetts might  have  been  resolved  differently,  and  I  think  that  was 
pretty  much  What  we  heard  here  today. 

We  are  concerned  about  statements  from,  for  example,  the  presi- 
dent of  the  League  of  Women  Voters  about  the  Feeney  case,  and  we 
are  also  concerned  about  the  resolution  of  the  National  Organiza- 
tion of  Women  calling  for  the  elimination  of  all  veterans'  prefer- 
ence. 

We  believe  that  veterans1  preference  and  entitlements  are  an 
earned  right.  We  believe  that  the  ERA  should  not  become  a  vehicle 
for  undermining  those  rights  that  men  and  women  who  served  in 
the  military  earned  as  a  result  of  their  service. 

Nor,  would  I  add,  would  we  recommend  that  the  integrity  of  the 
ERA  be  encroached  because  of  misperception  that  ERA  and  veter- 
ans' preference1  are  necessarily  mutually  exclusive 

Now.  we  have1  had  discussions  with  many  of  our  members  con 
rerning  reconciling  ERA  and  veterans'  preference.  Some  of  our 
members  have  suggested,  as  has  been  suggested  here,  that  ERA 
should  he  amended,  and  they  will  probably  seek  to  introduce  that 
issue  at  our  next  convention. 

Our  legal  counsel  hah  advised  us  that  there  mav  be  another  way. 
In  constitutional  issues  the  courts  examine  the  legislative  history 
for  the  intent  of  (''ingress  much  as  they  do  the  statu  ,:is. 

We  therefore  believe  that  an  unequivocal  expression  of  congres- 
sional intent  thai  KKA  should  in  no  way  interfere  with  the  rights, 
benefits,  and  preferences  established  lor  veterans  by  Federal,  State, 
and  local  ^overnmenls  would  In*  sufficient  to  protect  the  system  of 
compensatory  programs  established  in  recognition  of  military,  sorv 
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Senator  Hatch  l<et  me  interrupt  you  on  that  point,  A  lot  of  the 
testimony  we  have  received,  even  here  today,  indicates  that  there 
is  just  no  way  we  could  ever  get  a  clearcut  expression  of  congres- 
sional history  stating  that  veterans'  preference  laws  will  not  suc- 
cumb to  the  ERA.  It  is  just  not  going  to  happen. 

So  where  does  that  leave  us?  That  leaves  ms  with  a  choice  be- 
tween adding  clarifying  language  or  hoping,  as  the  American  Vet- 
erans Committee  does,  that  the  Supreme  Court  will  not  strike 
down  all  veterans'  preferences, 

There  is  a  great  deal  of  testimony  a;id  evidence  that  veterans' 
preference  will  be  stricken  by  the  Supreme  Court  under  the  ERA. 

Mr  Kiioadks.  Well,  Mr.  Chairman,  we  share  the  concern  of  all 
the  other  national  service  organizations  on  that  and  we  share  your 
concern  as  well. 

Senator  Hatch.  I  personally  believe  that  veterans'  preferences 
are  vulnerable  I  do  not  see  how  anybody  can  reasonably  conclude 
otherwise. 

It  is  not  an  issue  before  this  committee,  whether  veterans'  pref- 
erences are  right  or  wrong.  I  personally  believe  that  they  are  right. 
Mr  KiioAOKS,  As  we  do 

Senator  Hatch.  I  want  them  to  be  upheld  in  law.  I  believe  that 
they  have  been  promised  to  the  peop'e  who  went  into  the  service 


Mr  Khoadks  Thev  are  earhed  right*. 

Senator  Hatch.  Tliey  are  earned  rights,  and  if  we  pass  a  consti- 
tutional amendment  that  does  away  with  those  rights,  this  country 
will  not  be  living  up  to  the  obligations  that  it  undertook  when 
these  people  made  sacrifices  for  our  country. 

Mr\  Rhoadks  That  is  correct 

Senator  Hatch  Well,  then,  that  being  the  case  and  since  there 
will  be  no  clearcut  expression  that  veterans'  preferences,  as  you 
defies  them.  Federal,  State,  and  local  will  not  be  outlawed  or  disal- 
lowed, it  seems  to  me  that  you  are  left  with  one  option,  and  that  is 
to  ask  that  I  lie  equal  rights  amendment  he  amended  to  make  it 
(•lear  that  veterans'  preferences  will  not  be  eliminated. 

Mr  Rhoadks  Mr  rhairman,  we  favor  any  necessary  means  to 
preserve  veterans'  preference  and  veteran  law  If  it  has  to  be  that, 
it  ha*  to  be  that 

Senator  II Aim  Thai  is  rhr  only  way  you  are  tfointf  to  ensure 
them  That  is  the  only  wav  I  c;  n  hit  that  you  art*  fjointf  to  absolute 
lv   protect  the  present   situation  re^ardine;  veterans'  preference 
laws 

Mr  Khoaim^  Wi  do  think  the  legislative  history  approach  oue.ut 
to  he  studied  W»  do  I  look  it  is  reasonable,  hut  atfnin,  as  I  said,  we, 
as  a  national  service  m  earn/at  ion,  would  be  derelict  in  our  duty  il 
v^e  Hid  not  insist  that  veterans'  preference  and  veterans'  rights  and 
hern  lit*,  he  absolutely  protected 

Senatm  Hah  ii  It  seem-.  to  me  yoiii  organization  is  tfontj.;  to 
have  to  support  ,oi  amendment  (o  t  fie  MKA  I  do  not  see  any  other 
«.'¥,t\  (  ho  recommendation  ol  voiu  attorney  would  he  wonder  ful  it 
.ill  ot  f'nniire  s  mmiI')  arrec  thai  veteiare;  prefer-cm  e  would  not  he 
dieted  h\  the  I\RA  and  create  and  ,i  legislative  history,  hut 
there  i  '  jtc  t  on  wa\  that  we  arc  rva  to  have  agreement  on 
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In  fact,  most  of  th^  evidence,  moat  of  the  assertions  go  the  othv- 
way— that  veterans'  preference  laws  are  going  to  be  either  serious- 
ly disrupted  or  abolished.  Most  proponents  believe  that  we  will 
shift  from  the  intent  test  advocated  by  the  prior  witnesses  to  a  dis- 
parate impact  or.  effects  test  which  would  have  dramatic  impact  on 
veterans1  preference  laws. 

I  did  iot  mean  to  stop  you  from  giving  any  further  statement. 
Pleas*  go  on, 

Mi,  Riioades.  No;  that  actually  concludes  my  statement,  Mr 
Chairman. 

|The  following  was  received  for  the  record:] 
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VIETNAM  VETERANS  OF  ANCRICA 


FEBRUARY  21,  1984 


Mr.  Chairman,  Members  of  the  Subcommittee,  WA  is  pleased 
to  have  this  opportunity  to  present  our  views  on  two  issues  as 
important  as  veterans  preference  and  the  Equal  Rights  Amend- 
ment.   Our  organisation  strongly  supports  both,  since  ultimately 
they  address  the  same  principle!  parity. 

Vietnam  Vetorai.a  of  America  is  a  national  veterans  service 
organization   lade  up  exclusively  of  Vietnam  veterans..  He  have 
testified  before  Congress  many  times  on  issues  relevant  to 
Vietnai    /eterans,  such  as  Agent  Orange,  Post-Traumatic  stresa 
Disorder,  EmpJ.oynent,  Smill  Business  Administration  and  Judicial 
Review  of  the  Veterans  Administration.    He  view  as  our  mandate  to 
Footer,  encourage  and  pi  imore  the  improvement  of  the  condition  of 
the  Vietnam  veteran. 

At  our  first  National  Convention  in  Novembei  of  1983,  the 
dt'Le'iatvo  pa^icd  a  resolution  that  said  in  part 


*Tbere£oie  Be  I*  Resolved  that  VVA  auppcrt- 
lb*  passage  of  the  Equal  Rights  Amendment 
by  the  Congress,  and  its  ratification  by 
the  States,  affording  equal  responsibili- 
ties, rights,  an3  protections  to  female 
fit  liens  under  t:he  United  Btrtten  Const  lti>" 
t ion 4 " 


Tn  addition,  the  delegare*  a  Ism  passed  e  resolution  that  tit  a  ted 

1  fi  \r*t  t  , 


•He  It  Resolve  fi  that  Wterans  preference 
fn  the  federal,  mate  and  local  civil  e  t 
vl*:e  systems  l>e  continued  and  enforced, 
Itu'l'ifJtng  periods  of  Redurt  ion-  In- Porr?*.  * 


o 
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While  tt  ha*  been  suggested  in  iom  quarters  that  BRA  and 
veterans  preference  are  in  conflict,  WA  believes  that  the  two 
cjn  exist  Udc-.by-si\je.    Both  principles  address  the  fundamental 
question  of  parity.    The  BRA  affords  wown  parity  on  all  levels 
of  the  socio-economic  scale  »nt  »a1or  issues  such  as  equality  of 
pay  have  been  the  focus  of  national  debate  for  the  last  decade. 
The  principle  of  parity,  which  veterans  preference       and  indeed, 
the  whole  body  of  law  created  to  address  treatment  of  those  men 
and  woman  who  fought  for  this  Nation  —  iB  probably  less  famil- 
iar,   first,  it  should  be  understood  that  Vietnam  veterans  enter- 
ed military  service,  like  their  predecessors,  not  for  rights  and 
benefits  which  would  follow  but  because  they  felt  a  sense  of  duty 
an<<  obligation  as  citixens.    The  Nation,  in  its  wisdom,  however, 
has  established  a  social  contract  with  its  citizen-soldiers  which 
should  not  he  retroactively  abrogated,  since  that  citisen  has  al- 
ready upheld  in  the  finest  tradition  his  or  her  responsibilities 
'indei  that  contract.    We  ghare  the  view  of  the  Bradley  Commission 
which  roncluded  nearly  three  decades  aqo,  that  the  Government 
has,  without  a  do-.i^t,  a  lifetime  commitment  to  those  Injured  on 
the  fiMO  of  hattlo  to  their  widows,  widowers  and  orphans.  In 
addition,  thr  Cnyrnment's  responsibility  to  all  men  and  women 
who  wh<,  r.rrvo.i  in  a  commitment  to  provide  the  necessary 
irvii'i*nnr*  to  achi«»vp  parity  at  nil   levels  of  civilian  life. 

Oar  unique  ponltinn  in  supporting  both  ERA  and  Veterans 
Vr  f  f    r«Mi.  o  hi  i  n » |  r  ms  hefrtEe  this  Committee  to  urge  th.it  in  com- 
:\\       mj  Mi"  ERA,  Congress  assure  that  veterans  prrferonce, 
'MM  i    i.i  \  ».i»?n»f  1 1 'j  oro  nrit»<i>Mt«.'y  pmterted.     Wr  believe  that 
1  11  <  1  I"  ,|l,vM-»ii  I 'i    .i?-"M«ary  he-.iiir)»«  of  pvil   lentil  challenges  to 

,,f  i»i  J  |'i  ftT'-nff  -»p  th<»  haniM.of  ^rx  dl «vrr  imin.it  inn .     It  han 
!>•■■"     -'I'l'l'"  ^'il   !-»r   f»«.ii«plM  f    fh.it_   t  ho    t')7')   r*uprr>mn  •  *  *  >  <  1 T  1    r)pr  t  ;i  | ,  »n  ■ 
>m  w.  M«ifi.*iai.'hiiiu*t  i  r,  m  :  ,jf  1 1  born  refi'tved  differently 

i!  R«A,  wiHmnt  pf  m  in  fit  v^tprfliiri  pi <» t  ,»r  em;*  ,  Kid  then  h»;^r, 
<  !'•»'  1    "I    *  h»«  '"■  Hi-it  i  <  •)>  / ,  ,n  ,     1ti  ta«'t  ,   Hi<>  Pr  *»m  I  *l«n*   of   t-h^  fj<"iut]*< 

W"in"n  '/  'ii  r  >5   if'V  tl          frnfom   i  H- m  v«  i  \  iwh  j  M  e»«  last  yrai 

'  M'A   <-m  ||  1    -   i  1  *  •  I  - "    Mm   Kccney  r.i   |.»<   o  v  i'  r  t  ill'  ne  *  1  whl(h 

J'-m  H  1 i'5    7t»tiM  .in-1  ;»f  -v  fr,    n,**'  pi  o- f»  .mil   fhrrMMhiMtf  Mir< 
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Nation,    We  al  to  not*  that  the  National  Organisation  of  Women 


uervice-dt sabled .    We.  think  such  positions  are  unfortunate  and 
nay  alienate  potential  supporters  of  BRA,  especially  since  we 
believe  that  the  two  Issues  can  reaaonably  co-exist. 

If  indeed,  Most  Vietnas)  veterans  are  men,  the  primary  rea- 
son was  an  all  stale  draft.    This  is  not  to  denigrate  the  honor- 
able service  of  our  women  veterans,  but  simply  to  reiterate  his- 
torical fact.    We  are  therefore  adamantly  opposed  to  the  use  of 
BRA  as  a  vehicle  for  undermining  those  rights  that  men  and  women 
who  served  in  :he  military  earned  as  a  result  of  their  service. 
Nor  should  the  integrity  of  ERA  be  encroached  because  of  a  mis- 
perception  that  ERA  and  veterans  preference  are  mutually  exclu- 
sive , 

We  have  had  discussions  with  many  of  our  members  concern- 
ing reconciling  ERA  and  veterans  preference.    Some  have  suggested 
that  ERA  should  be  amended  and  have  sought  to  Introduce  that 
issue  at  our  next  National  Convention.    We  believe  there  is 
another  way.     In  conrt i tutlonal  issues  the  courts  examine  the 
Le(j  islat  I  ve  Reports  for  intent  of  Congress,  much  as  they  do  for 
ntatutes.    We  therefore  believe  *hat  an  unequivocal  expression  of 
Cong re an i  m>il  intent  that  ERA  should  in  no  way  interfere  with  the 
rights,  honor  it u  and  preferences  established  for  veteron3  by 
Federal,  State  and  local  governments  woul^l  be  more  than 
sufficient  t<    proto<  t  the  nyatem  of  oompennatory  programs 
o'ti  aM  I  'ihetl  in  recognition  of  military  servire. 


still  retains  a  1971  resolution  calling  for  the  elimination  of 


veterans  preference  in  any  form,  and  this  presumably  includes  the 
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Honorable  Orrln  Hatch 
Unl  ted  State*  Senate 
Washington,  D.C.      20SI 0 

Dear  Senetor  Hatch) 

•  eaa  fifUlf  y°"  f°I  ••n«"n«  the  transcript  of  the  Februry  Jl, 
IU4  hekrlng  „h  eh  you    conducted  ■•  Chairmen  «f  the  Subconm  ttee 
on  the  fconatltutlon  of  the  Senete  Judiclery  Caiml ttee  on  the 
erfeot  tf  the  Equal  R|ght a  AmenOn.nt  on  veterena  preference?  The 
informa  Ion  elicited  from  the  -I  tneeaes  et  the  heirlng.  «T 

a«flUor'on1DtidhemP<,?',,0f  'l'0'"*'.  »■»»  Il«ht  S;  ft.  |..„e 

end  prompted  nn  to  inveetlgete  »,ie  Impilcetlone  of  BRA  further" 

tlon  L«r!  'An°.l  r"im**  ■  *"lth  °f  materiel,  Including  poei- 
tlon  paper  a  on  the  Issjc  written  by  various  women'  a  erouna 
have  concluded  that  the  ERA,  a.  pr.a.ntly  proceed?  wou?d  not  only 
piece  veterena  preference,   In  whatever  form,  ST  rlllc"^?  could 

i3r:iSbUi!R5l!  ,he  "nt  *"-"t'  -v-  «Hrcoulh° 

Vietnam  Veterena  of  America  la  a  national   veterena  service 
organ,,.  Ion  „ho.e  principal  purptee  i.  to  foater,  en cour ig " d 
promote  Improving  the  condition  of  the  Vletnrm  veteran?   I  ' 
This  la  our  pr  mary  responsibility.    Our  flrat  National 
Convention,  hel d  I ea t  November ,  efflrmedour  membcre'  a trong  aup- 
port  for  preference  et  the  National,  steto  end  locel  level f  for 
our  men  and  women  veterena.  ■-»«>'  -or 

r^oi^'fl!!"?  V"t•M,n•  of  <•■•'•■■       a'lsomnndcted  by  convention 
resolution    o  aupport  paesage  of  the  ERA,  end  wc  will  continue  to 
do  so.     It  la  apparent,  however,   thct  given  botli  the  paat  hlatorv 
and  current  national  policy  of  an  all-male  dreft,  acme  explicit 
sefeguerdi  for  veterena  preference  .nd  benefit!  will  need  to  be 
ncorporeted    n  the  ^.ndment  .taelf.    WA'a  Board  of  Olrectora, 
therefore  wll  be  considering  e  modi  float  I  on  our  orgen*  aet  I  on' a 
position  to  Include  en  amenAnent  to  the  ERA  to  protect  veterena 
prefrrenee  end  the  veterans  benefit  system. 

Thank  you  again  for  the  opportunlt    to  share  our  views 

on  (hi  s  vl  tal  Issue. 

8  I ncer el y, 


DKNNI3  K.  RHOKDKS 
Executive  Director 


ItKHl  cyt 
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Senator  Hatch  We  will  now  hoar  from  the  AMVETS,  and  David 
Passamaneck. 

STATEMENT  OF  DAVID  J.  PASSAMANECK 
Mr.  Passamaneck.  Thank  you,  Mr.  Chairman,  for  the  privilege- 
of  appearing  before  this  distinguished  subcommittee  to  present  the 
views  of  the  approximately  200,000  members  of  AMVETS. 

1  am  Col.  David  J.  Passamaneck,  natior.al  legislative' director  of 

AMVETS.  m         .   L.  . 

AMVETS  believes,  without  reservation,  that  preference  in  hiring 
and  retention  in  the  civil  service  is  a  right  for  life  of  war  veterans, 
a  right  which  they  have  earned  through  the  unparalleled  sacrifices 
which  military  servici  demands.  The  preference  in  favor  of  the 
hiring  of  veterans  is  one  affirmative  action  program  which  is  based 
on  performance  and  achievement  and  not  racial  or  sexual  accident. 

oi  birth.  .  ,    .    ,  ± 

The  tenacious  efforts  of  various  interest  groups  antithetical  to 
the  national  defense  and  military  service,  to  curtail,  or  completely 
..  move  vetert»nt>'  preference  is  consistent  with  the  quasi-treasonous 
lamouct  of  so  many  inhabitants  of  this  country  during  the  Vietnam 
vwr.  conduct  which  contributed  in  no  3mall  way  to  the  tragic  result 
of  thai  war. 

(Interruption.!  , 
Senator  Hatch  Let  me  interrupt  you  1  agree  with  that.  We  will 
have  no  further  outbursts  in  the  roam. 
N'.r.  Passamankck  Sir'' 

Senator  Hatch.  1  agree  with  what  you  just  said.  Let  us  have  no 
ur.her  outbreaks  in  this  room.  I  want  all  witnesses  treated  with 

respect. 

Please  go  ahead. 

Mr  Pass amankck.  One  of  those  efforts,  o(  course,  has  been  to 
question  all  veterans'  programs  as  violations  of  the  concept  of 
gender  equality  bv  applying  the  radical  socialist  philosophy  of 
equalit"  of  numerical  result  rather  than  equality  of  opportunity. 

The  Supreme  Court  in  Fecney  officially  recognized  that  veterans, 
men  and  women,  are  special  people  and  entitled  to  special  benefits 
administered  by  the  Covernment  they  served. 

AMVETS  takes  no  specific  position  on  ERA.  Indeed,  our  last  na- 
tional convention  voted  down  a  resolution  opposing  it  HcMever,  if 
there  is  to  be  an  ERA,  then  we  would  insist  that  clear  and  specific 
language  be  included  therein  defining  equality  as  equality  of  oppor- 
tunity mid  not  numerical  equality  of  result  ard  specifically  ^exclud- 
ing all  veterans'  preference  and  entitlement  piotfrar-s.  State  or 
Federal.  .  nd  manning  and  training  criteria  of  our  Ar?u»d  Forces 
train  the  often    >f  the  effects  of  the  amendment 

Without  such  mandatory  language  the  courts,  contrary  to  simp!.,- 
common  sense  and  inspirtd  by  the  fraternity  of  lef-wir.j;  law  schm ! 
profeMors,  will  assuredly  interprc*  ERA  so  as  to  viciously  utt.ic  ; 
veterans'  programs  as  well  us  the  standardH  of  tactical  manage 
u.n-d  of  our  Armed  Forces  consistent  with  the  pewrted  logical  of 
a?  lee.s*  one  Federal  court  In  connection  with  so-'ulied  comparabil 
it v  of  v/ortl 
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It  is  quite  clear  that  KRA  will  be  used  by  many  of  its  most  vigor- 
ous supporters  as  another  tool  against  veterans  and  the  national 
defense  establishment  in  general,  not  necessarily  because  of  their 
belief  in  equality  but  because  of  their  deeper  hostility  to  the  legiti- 
mate security  interests  of  this  country  and  the  noncommunist 
Wont.  • 

AMVETS  opposes  all  efforts  to  curtail  or  abandon  preference  for 
veterans  in  Federal  or  State  hiring  and  retention  regardless  of  any 
racial  or  sexual  considerations  which  may  form  elements  of  other 
legislative  programs  including  ERA.  Preference  in  hiring  and  re- 
tention of  all  war  veterans,  regardless  of  race  of  sex,  has  been  an 
honored  keystone  of  our  national  policy  since  the  close  of  World 
War  H.  Let  us  keep  it  that  way  and  strengthen  the  policy  where 
necessary. 

This  concludes  my  testimony,  Mr.  Chairman.  I  will  be  happy  to 
answer  any  questions. 

Senator  Hatch.  Thank  you,  Mr.  Passamaneck.  I  take  it  then  that 
you  do  not  want  to  deny  any  of  the  existing  veterans  preference 
laws,  either  by  the  judiciary  or  by  the  legislation.  You  want  to  keep 
the  veterans  preference  laws  in  tact. 

Mr  Passamaneck.  Yes,  sir,  if  necessary  strengthen  them. 

Senator  Hatch  The  testimony  before  our  committee  has  suggest- 
ed that,  if  the  ERA  passes  women  will  have  to  go  into  combat  on 
an  equal  basis  with  men.  Do  you  agree  with  that  particular  point? 

Mr.  Passamaneck.  Let  me  say  the  very  key  legal  phrase  "com- 
pelling governmental  interest"  has  been  used  previously  in  this  ses- 
sion, this  hearing,  to  explain  that  certain  compelling  governmental 
interests  could  override  requirements  even  of  the  ERA. 

We  believe  that  our  national  defense,  the  management  of  the  de- 
fense establishment,  the  armed  services,  and  the  administration  of 
veterans  programs  Which  derive  their  justification  from  th  war 
powers  clause  just  as  the  administration  of  the  active  Armed 
Forces  do,  all  fall  within  the  purview  of  compelling  governmental 
interest. 

So  that  even  if  you  did  pass  an  ERA,  and  we  to  go  up  and 
argue  that  veterans'  preferences  and  programs  were  omitted  from 
its  purview  and  wv  had  to  argue  that  women  being  put  into  combat 
and  ho  forth,  that  th&t  sort  of  thing  is  omitted  from  its  purview,  we 
would  use  that  compelling  governmental  interest  argument. 

Of  cvrirse,  we  would  prefer  not  to  have  to  do  that  by  including 
specific  language  in  the  amendment. 

IJenator  Hatch.  There  is  much  evidence  and  much  testimony 
that  you  would  fail  if  you  used  that  argument. 

Mr  Pakhamanktk.  I  think  so.  I  think  we  probably  would  fail 

Senator  Hatch.  Would  your  organization  advocate  an  amend- 
ment to  the  equal  ri  :hts  amendment  to  protect  veterans'  prefer 
ence  rights? 

Mr  Passam  ankck  Absolutely,  sir. 

Senat/u  Hatch.  Lvt  me  ask  a  question  d  the  whole  pan  'I.  In 
your  view,  what  fire  the  principal  j jHtificaUons       the  veterans' 
preference  program;..  Ah  I  understood  h  Ms.  Willenz  you  indicated 
that  rehabilitation  would  be  the  principal  justification  a:r  the  pro 
grams  ana  not  much  else.  Am  I  wrong  on  that? 
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Ms.  Wiu.knz  Well,  the  reintegration  of  veterans  into  the  com- 
munity, and  as  my  colleague  here  said,  we  are  fully  behind  the  con- 
cept of  a  social  contract  amongst  veterans  and  Government. 

We  also  insist  that  women  are  increasingly  playing  a  role  in  the 
defense  of  their  country  and  they  will  continue  to  do  so,  and  we 
advocate  opening  up  more  doors,  more  access  for  women  in  the 
military  services  so  they  can,  indeed,  have  equality  of  rights  and 
then  we  can  expect  them  to  take  equal  responsibility, 

Senator  Hatch.  What  abcut  the  concept  that  has  been  men- 
tioned about  rewarding  veterans  for  a  job  well  done?  Is  that  an  ap- 
propriate objective? 

Ms.  Willenz.  As  I  recall  most  of  the  legislative  history  behind 
the  veterans'  benefits  programs,  it  was  intended  to  make  up  for 
time  and  opportunities  lost.  That  was  the  major  premise  under- 
neath many  of  the  programs. 

Mr.  Wkil.  In  addition,  Senator,  our  motto  is  '  Citizens  first,  veter- 
ans second."  We  believe  that  the  person  who  went  into  service 
when  his  country  called  in  time  of  war  and  served  and  came  out 
without  damage  to  health,  has  done  no  more  than  his  duty.  I  think 
every  citizen  should  be  ready  to  do  that  much  and  needs  no  further 
rewurd. 

Senator  Hatch.  I^et  me  ask  the  rest  of  you  this  question.  In  your 
view,  what  are  the  principal  justifications  for  veterans'  preference 
programs?  Are  they  primarily  for  rehabilitation?  Is  that  the  only 
justification  or  are  there  others?  Let  us  start  with  you,  Mr.  Passa- 
meneck. 

Mr.  Passamaneck.  Senator,  I  think  probably  perhaps  the  greater 
reason  or  more  reason  exists  for  veterans'  preference  programs  in 
the  initial  rehabilitation  or  readjustment  impact.  However,  I  do 
feel  that  there  is  and  that  it  is  definitely  intended  and  was  intend- 
ed historically  by  the  Congress  and  all  other  parties  having  to  de 
with  the  administration  of  veterans'  preference  programs  to  also 
consider  them  to  be  a  reward  well  earned  by  those  who  have  served 
in  the  military  service. 

I  think  both  motivations  are  behind  the  program.  I  would  say 
perhaps  the  rehabilitation  is  a  little  stronger  if  you  want  to  weigh 
the  strength  of  each,  but  I  think  they  are  both  there. 

Senator  Hatch.  You  would  not  limit  the  rationale  for  veterans1 
preference  to  rehabilitation? 

Mr  Pakxamankck.  No,  sir.  As  I  said  in  my  testimony,  a  right  for 
life 

Senator  Hatch  Mr.  Riggin. 

Mr  Kh;<;!N.  We  believe  that  veterans*  preference  apart  from 
being  rehabilitative  in  nature  is  just  as  much  a  readjustment  bene- 
fit to  compensate  someone  for  having  their  employment  lives  inter 
ruptetl  by  service,  by  involuntary  service. 

I  guesj*  I  u:;e  both  terms  in  the  same  sentence,  readjustment  and 
compensation,  From  a  readjustment  standpoint,  obviously,  voter 
aiis*  preference  is  only  one  part  of  a  larger  package  which  includes 
the  <M  bill,  educational  assistance  for  certain  veterans. 

Obviously  veterans*  preference  is  not  used  by  a  lot  of  people 
coming  out  of  service  who  are  not  in  areas  where  they  can  even 
s<M»k  a  Federal  job  or  a  State  job.  So  it  simply  has  to  be  part  of  a 
larger  package  of  bene  Its 
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Senator  Match.  Thank  you. 
Mr.  Schwab. 

Mr.  Schwab.  Mr.  Chairman,  I  would  associate  myself  with  the 
remarks  of  my  colleague  Phil  Riggin  here.  While  I  have  the  micro- 
phone, sir,  if  i  may,  I  like  to  know  with  whom  I  am  dealing.  Now, 
the  bona  fide  veterans  organizations  at  the  witness  table  represent 
over  ;>  million  people,  with  their  auxiliaries  perhaps  7  million.  I  do 
not  know  who  the  American  Veterans  Commission  represents,  how 
many.  I  would  like  that  made  a  matter  of  record,  sir. 

Senator  Hatch.  You  mean  the  American  Veterans  Committee? 

Mr.  Schwab.  Yes,  sir.  How  many  people  they  represent?  Who 
they  are? 

Ms.  Wii.lf.nz.  We  represent  approximately  25,000  veterans  male 
and  female  of  four  wars. 
Senator  Hatch.  Mr.  Rhoades. 

Mr.  Rhoades.  Mr.  Chairman,  I  think  in  our  statement  we  indi- 
cated that  the  Bradley  Commission1,  set  the  tone  for  the  whole 
system  of  veterans'  benefits  that  has  been  established  over  the 
years  when  they  talked  about  giving  the  disabled  and  the  war 
wounded  the  kind  of  assistance  they  need  to  carry  on  productive 
lives,  to  provide  all  men  and  women  who  went  into  uniform  the  op- 
portunity for  readjustment. 

I  think  there  are  also  a  lot  of  other  reasons  that  Congress  has 
created  the  system  of  veterans  benefits.  One  that  comes  to  mind  is 
the  idea  that  somehow  a  veteran  who  served  his  country  should 
end  up  indigent.  Congress  has,  in  the  past,  found  that  to  be  intoler- 
able. 

So  I  think  there  are  many  reasons  for  the  veterans'  benefits 
system.  I  think  most  of  them  that  I  have  heard  are  all  very  valid. 

Senator  Hatch.  Thank  you.  I  just  want  to  thank  all  witnesses 
who  have  appeared  here  today. 

This  is  an  interesting  issue.  It  is  one  that  I  think  involves  deep- 
seated  feelings  on  both  sides,  and  without  passing  judgment,  I  be- 
lieve that  the  more  we  discuss  the  equal  rights  amendment,  the 
more  we  ask  questions  about  it,  the  more  we  are  finding  that  it  is  a 
very  ill-defined  set  of  words.  As  wonderful  as  these  words  may 
sound,  they  may  have  wide  ranging  constitutional  implications  that 
•  .in  ulfeet  everybody  in  our  society. 

Mv  personal  belief  is  that  we  should  work  as  hard  as  we  can  to 
resolve  the  problems  with  the  ERA;  we  should  all  fight  to  promote 
equal  rights  for  women.  In  that  context,  I  would  point  to  S.  501  re- 
cently approved  by  this  subcommittee. 

If  Congress  would  spend  one-tenth  the  time  resolving  the  con- 
flicts that  presently  cist  in  the  law,  as  on  the  ERA  we  could  re- 
solve many  ol  these  conflicts  within  a  relatively  short  period  of 
time  compared  to  the  50  years  we  have  spent  haggling  about  what 
these  particular  words  written  in  the  Constitution  will  or  will  not 
do.  » 

I  am  concerned  about  it  because  I  believe  that  before  we  amend 
the  Constitution,  we  ought  to  he  very,  very  sure  about  the  implica- 
tions of  what  we  are  doing. 

The  more  I  listen  to  witnesses,  the  more  I  find  that  even  the  pro- 
ponents in  fact,  primarily  the  proponents  admit  that  it  is  going 
to  come  down  to  court  decisions. 
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enact  other.  ^"  ^^^715*  in  securing 
Z^XlTrtX^  -tlnuinK  this  ivisive  pohtica. 

"te^re  going  to  continue  to  hjft these  "^a? 'we'tfale 
do  this  exped «-*'J^jftKl£.  We  hone 

2?  5Sf  rateToCcaonnJ;ndue0un^hBon,e  of  these  .alter,  are  re- 

solved.  „ 

Did  you  have  a  commen when  ever  the  discussion  of 

i^hU  country  when  ha?  we  discuss  the  re- 

W^b.«l^r^  Preference  after 

this  important  matter.  nponle  who  fought  for 

Thereto  not  any  question  in  my  m,"d^^XuW I  have  a  pref- 

have  been  veterans  P^^E^^^'^g^SJSctel  considerations 
after  the  war  between  ?nd  1  £J^J*  rf     deH  now>  |s  it 

for  veterans  have  been  in stitut «na^e°  ^r";^ypubiic  viewa  such 
not  reasonable  to  concmde  that  the.  K omPensate  those 

preferences  to  be  fair  and  a  manner  by  wh.cMo  ™mpensa 
who  have  sacrificed  and  endured  *e  h^*ipB  ol  JJ  J 

Pt^su^rt  an  initial  ap^intn  ent  for  all  veterans  and  lull 
preference  for  the  disab  led '  ^^muneck  representing;  AM  VETS. 

rS^A^S  Hat  J2»  to  ^paralleled 
Orifices  which  military  service  demands. 
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Mr  Kii;i;in  My  name  is  Phil  Kiggin,  1  am  legislative?  director  for 
the  American  Legion  It  is  obvious  that  based  on  legislative  history 
that  the  American  public  generally  and  Congress  itself  has  hud  the 
opportunity  to  challenge  veterans'  preference  if  it  wanted  to  It  has 
not  done  that  in  any  substantive  fashion  with  possibly  one  excep- 
tion So  clearly  there  has  been  ample  opportunity  tor  a  public  ex- 
pression on  whether  veterans'  preference  is  good  or  bad 

Mr  Schwab.  I  am  Donald  II.  Schwab,  the  legislative  director  for 
the  Veterans  of  Foreign  Wars,  and  as  vou  know,  Senator,  we  sup- 
port veterans  preference  in  Federal  employment  and  no  women  in 
combat 

Mr.  (Skaham  Senator,  I  would  just  like  to  bring  up  a  point— I  am 
with  the  Veterans  of  Foreign  Wars-that  the  Harris  survey  was 
conducted  by  the  Veterans'  Administration  back  in  approximately 
1.1*0  and  stated  that  the  public  at  large  felt  that  much  more  should 
be  done  tor  veterans. 

Mr  Rhpaoks.  Senator  Thurmond,  Dennis  Rhoades,  Vietnam  Vet- 
erans of  America.  We  believe  in  the  veterans*  preference  and  veter- 
ans rights  and  entitlements  system.  We  believe  it  should  be  im- 
proved^ We  believe  that  the  American  public  has  always  backed  it 
and  will  continue  to  back  it. 

The  Chairman.  Mr.  Chan/man,  1  want  to  commend  vou  for  hold 
mg  those  hearings.  I  realize  there  will  be  some  criticism  of  vou  in 
saying  why  not  bring  out  the  constitutional  amendment,  why  not 
go  ahead  and  act? 

I  think  you  are  very  wise  to  delve  into  every  facit  of  it  The 
public  is  entitled  to  do  that.  The  public  is  entitled  to  know  the  true 
tacts  I  hen  the  Senate  can  make  up  its  mind  what  it  wants  to  do 

But  just  to  gloss  over  it  and  not  delve  deeply  as  yotvare  doing 
wo,uld  be  a  greater  injustice,  I  think,  to  the  people  of  this  country 
and  I  just  want  to  commend  you 

Senator  Uhivu.  Thank  you,  Mr.  Chairman.  I  appreciate  those 
words  coming  from  the  distinguished  chairman  of  the  full  Judici- 
ary (  nmmittee 

Again,  I  want  to  thank  all  witnesses  for  appearing  We  respect 
the  testimony  ol'  all  of  you  ' 

We  have  scheduled  our  next  hearing  for  March  ft)  on  the  KKA 
impact  on  Social  Security  With  that,  we  will  recess  until  further 
notice 

[Whereupon,  at  I:')-,  p.m..  the  subcommittee  adjourned  at  the 
rail  o|  the  (  hair  I 
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Thank  you  for  your  latter  of  ftMto  4#  1*13,  requesting  ocramu 
on  the  itiUiwt  of  Dorony  Ridings,  regarding  tht  effect  of  ERA 
on  WtoriM  Preference* 

The  rational  Association  of  State  Directors  of  veterans  Af fairs 
(WJUTJVA)  undsrstende  the  Mmy  decision  to  have  determined  that 
the  relative  numerical  effect  of  •  1m  audi  aa-veterana  preference 
on  aen  and  women  is  irrelevant  in  connection  with  tha  issue  of  gen- 
der equality  so'  long  as  that  lew  does  not  verbally  discriminate  and 
tha  Intent  of  such  law  was  obviously  neutral. 

in  tha  oess  of  Itaeaaohusetts  v.  leeway,  [the  supreme  Court  pointed 
out  that  veterans  preference  Isms  serve*  the  admirable  public  pur- 
pose of  oospanasUng  and  rewarding  veterans  for  national  eervioe* 

MASDVA  therefore  belltv  ,  that  the  reeney  decision  would  continue 
to  be  and  triable  even  if  an  am  Jeraramnl  to  the  OonaUtuticn  was 
adopted* " 

tat  cannot  lose  sight  however  of  the  obvious  invitation  that  CTA 
Arandrant  would  offer  for  continoua  and  ooetly  litigation  regarding 
all  aapacts  of  itsnMai|aeUtion#  Including  veterana  preference* 
We  can  anticipate  wholesale  unoartalnity  and  oonfuiion  regarding  tha 
meaning  of  any  AA  lemuaanl  with  no  promise  of  definitional  resolu- 
tion in  the  foreseeable  future* 

Your  reference  to  tha  possible  iepact  of  an  BRA  rasnorant  as  what  you 
describe  as  ^Veterans  Preference  in  other  areas",  of  course  raieee  tha 
apactre  of  an  across  tha  board  sssult  under  tha  eegia  of  ERA  againat 
thTantire  aystsm  of  veteran  end  retired  military  antiUeaanta;  for  tha 
sera  nurarioal  disparity  as  between  sen  and  woman  that  exists  for  vet- 
arena  preferences  for  public  ssployment  would  of  course  also  apply  to 
osmmnsstion,  peneion,  loan  guaranty  progress,  medical  care,  retired- 
military  pay  and  ell  other  beneficial  programs  for  veterans  siaply  be- 
cause there  were  and  obviously  will  be  in  the  future,  many  more  male 
than  female  veterana* 

Xt  is  therefore  the  considered  opinion  of  tha  NASDVA  that  the 
passage  of  an  ERA  Amendment  would  constitute  the  opening  of  e 
pondaraa  boa  of  dubvious  argurants  which  could  and  obviouely 
would  be  used  by  anti-vetarrn  feminiata  (neat  of  whom  are  againat 
National  Defense  end  in  favor  of  unilateral  Diaamanant)  to  den- 
troy  the  entire  eystsm  of  veterans  and  military  retired  entitle- 
mmtsjajLwe  now  know  it* 

It  is  for  these  reasons  that  the  NASWA  would  not  favor  the 
enactment  of  an  ERA  Resolution  by  the  Congress* 

Sincerely, 

A*  7mo  Anderson 

tauhington,  DC  liaison  officer 


MM  V  
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OF      THE      UNITED  STATES 
(JOTAMWttD     HHP  •»  ,W  U.  $.  MAIM  ID  SOLOlEJUi  LEAGUE 


.  M,C. 


October  12,  1963. 

The  Honorable  F.  James  Sensenbrenner,  Jr. 
Hanking  Minority  Mentor 

Sub-Caimittee  011  civil  W**  «wi  Constitutional  Rights 
Ojimittee  on  the  Judiciary. 
House  of  Representatives. 
Washington,  D.C.  20515. 

Dear  Congressman  Sensenbrcmer,  Jr: 

lf,"Cr  of  9ctober  *  «nd  the  copy  of  the  statement  by  Dorothy* 
Ridings,  President,    League  of  Woman  Votsrs,  ^ 

J  ^5m!.tly  V1"?"  to  CJUr  local  "Wf^,  the  Austin  Statesman-American, 
regarding  several  employment  programs  and  this  particular  atateinwu  bvMra  Rid- 
I  n9,NdtW  Wallace  Shipped  to  SndJS  a^c£ of  mT 

letter  to  the  local  newspaper  outlining  the  standof  the  AssociaUon. 

^W^ytt^^5a^CU^l<*,'  &  d4rect  <*"«ncknt  of  the  U.S.HUMD  sorters 
^^S^  J^16^  .founds!  August  10,  16*0,  by  combat  blinded,  wounded,  limbWa«l 
disabled  civil  War  veterens  of  the  Regular  Military  Establishment,  has^waVfou- 
oht  for  the  retention  of  veterans  Preference,   Our  teotiiaWcn  March  11983 
«■«  and  Senate  Veteran.  Affair.  C^I^wU  iTtSst '  to"; 
l^lnn  ^nrV?t<?r2n8  Pf^ence.    I  believe  you  can  secure  a  copy  f rc .  the  House 
Veterans  Affairs  Cnntnlttee,  Our  records,  obtained  from  the  UWSL  when  thev^folded 
their  tenf  after  the  19J3  to*wny  Act,  Indicate.  s^ralite«7of^eresT. 

The  U»EL  and  the  Grand  Army  of  the  Republic  (GAR)  worked  together  and 


1) 


.  *  .  -~  ^  v»*«w  rumy  ui  uit  «eput>j. ic  «R  worked  together  and 

wrot^  the  veterans  preference  act  that  first  appeared  in  the  18«  CWilService^ct 
From  that  tin*  on  .the  US6L  and  then  the  RVAhaTnrked  on  local.  sUte^Ted^ 
whet  iTnow  eXa!P  V"ter*<8  Pr°fcrcnCe  ana  to  l^ht  to  "  ««« 

2)  Ite  U3CL  left  the  RVA  with  the  following  •planks4  and/or  policya  that 

we  usp  do  our  strong  support,  *^  J 

?J  »*,rk  to  maintain  a  strong  and  adequate  National  Defense  and  to  work 

for  bettor  jay,  etc,  for  members  of  the  Armed  Forces, 
i    ,  iJ>  *     J°  mtk  for  increase  compensation  and  pensions  (after  the  civil  War  the 
gabled  vet  received  6$  or  $14  a  month  for  his  disabilities)  and  medical  benefits 
Jot  the  Hilars  who  retire  due  to  length  of  service  or  for  disability 

L»u  ^        fot  f***"1**3  o^oyn^t  of  all  members  of  our  veterans  comm- 
unity ami  to  maintain  the  Federal  Veterans  preference, 

K^S      ?5*ureH        *****  will  notify  all  ft*ts  and  all  elected  officials  to 

^  ^   I  ^  rtCrann  *eforet**-       shall,  of  couise,  take  any  other  action 
t->  retain  the  Veterans  Preference, 


AiMitf,  tun  Hunkn  to 


iiwrely, 
:*3f 


fo^yuut  timely  notice  of  this  action, 
i  TJattanai  Adjutant 
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STATEMENT  OM  THE  IMPACT  OF  THE 
EQUAL  BIGHTS  AMENDMENT  ON  VETERANS  PROGRAMS 

By  Phyllia  N.   Segal,  t*q. 

Hearings  on  February  21,    1984  Bafore  the 
Subcommittee  on  the  Conat  i  t  ut  ton  of 
the  Senate  Judiciary  Committee 


s 


I  appr.ci.t.  thi.  opportunity  to  pre..nt  t..ti.ony  on  th.  ProPo..d 

Equ.l   eight.  A-endm.nt.      It    i.  -V   fir-  b.li.f   th.t   th.  addition 

of   thit  provl.lon  to  th.  Un.t.d  Stat.,  Constitution  i.  ....ntl.l 

,„d   long  ov.rdue.     At   th.  Subco.mitt.. ' .  r.qu..t.   «y  .t.t.m.ntT 

will  focuc  on  a  .pacific  i.su.  that  h..  been  n.rrowly  fr.Md 

,or   con.id.r.tion  .t   thi.  H.aring.   n.m.ly  "th.  l-P-Ct  of  th. 

Equ.l  «lqht.  A..nd..nt  upon  v.t.r.n.  pro,,...."     M..on.d  con.id.r.tion 

of   thi.  i»p.ct  unfortun.t.ly  h..  b..n  .id.tr.ck.d  to  d.t.  by 

.on.  cxtr.*.  char,.,  .nd  1  nf  lavatory  rh.toric  that  c.r.ful  .n.ly.i. 

dispc Is • 

At  th.  out.et.  it  i.  Important  to  r.co,ni«.  th.  .cop.  of  th. 
,overni».nt  actlvitl..  embraced  by  th.  que.tion  th.t  h..  b..n 

posed.     As  no.,  fully  d.v.loP.d  in  th.  .n.ly.i.  pr.p.r.d  by  th. 

Women's  Equity  Action  L..qu.  th.t  accompanle.  thi.  t..tlmony.« 

th.  tern,  "veterans  proqran,."  cover.  .  bro.d  ran,,  of  actlvlti.. 

providing  .id  to  v.t.r.n..     Th...  program.,   conrtuct.d  by  th. 

federal  qov.rnn-.nt  and  virtually  all   .tat...   includ.  .duc.tion.l 

and  housing  subsidies,   acad.mic  and  vocational  tr.inlnq.  h.alth 

service,,  disability  payments,  .urvivor.  compensation.   ,  .employment 

rights,   unemployment   compensation  and  preference,  granted  v.t.r.n, 

,n  civil  Jervlce  job,.     Most  of  the.e  program,  ar.  funded  from 

the  publ.f   tre«,.,ry  and  do  not    Impo.e  any  direct  co.t.  on  individual.. 

The  civil   service   job  pre f e r er. ^«« ,   however,   are  structured  in 

a  significantly  different  way.      they  are  not  funded  from  tax 

„.m,uf,»nd  their   burden   falls  directly  on  tho.e  Individuals 

.^nT^-'V  Action  ^.r^S^r^^ 
Analysis   (referred  to  hereinafter  as     wt.Aia  rmV 

Appf nd l x  A 
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whn  Art*  cliiiifJ    iob*  c  •  c    pr  umo  t  I  ons  because  they  do  not   have  wter^n 
(.tatus. 

At.   with  othn   government   policiea  and  practice**,   there  have  been 
serium*  proUf-ms  o(    uex  d  i  5l  r  1  m  i  r»a  t  1  on   in  the  design  and  implementation 

of    some   veterans  program*.     The  WEAL  Paper  describe*  numerouo 

\ 

examples  of   t\his,    including  the  repeated  utre  of   t>ex  as  a  classifying 
tool    in  veterans  program*  to  explicitly  provide  different  benefits 
to  femaU   and  male  veterans*     Women  who  served   1  n  - 1  he  Nation's 
defense   have   nor    always  b«en   included  within   the  definition  of 
Hvrt,-r  ais .  **    Even  after   this  problem  was  remedied,    female  veterans 
\um«t im* s   round  themselves  with   fewer  benefits  than  those  granted 
m.tie  veterans.      I'm   example,   a  married  woman  veteran  was  denied 
• et rain  edu-iat lonal   benefits  granted  to  married  male  veterans; 
ami  her    surviving  fipouse   received  benefits  only  upon  proof  of 
financial   dope  nde  nc  y  .     Such  dependency  restrictionr  did  not 
0H»ly   to  the   surviving   spouse   of   a  male   veteran;.     '  * 

Although  many  of    these  explicit   gender    line  problems  have  been 

1  iminatMij-     other*   remain,    like  the   federal   provision  that  grants 
an   employment    pr  *>  1 e  r  enc.  e   to  mothers  but   not    fathers  of   a  deceased 
vet  hi  an.      In  addition,   ovon  when  statutes  do  not  contain  explicit 
sex  baaed  benefit   restrictions,  practices  have  uiminlshed  the 
hrn«Mt!i  available   to   female   veterans.      Kor   exar^le,   by  Ignoring 
female   vrtt-rjnti   in   the  design  of   health   care   programs,    the  Veterans 
Administration   has   not    provided   needed  mediral    services   to  these 

I 

Kij.  h  ov.-»t    sex-bated  discrimination  reflects   the   same  stereotypes 
that    have  distorted  <tber   government    policies,   practices  and  laws; 
notions  about    the   -proper   role"  Lf  women,   assumptions  about  female 
uep»'nd»-nry#    v  t    s  nmpt  1  on*   that    "females  are    inferior    to  male*," 
ami  other    overbroad  and  often   negative  generalizations  about  females.1 
In   M'-ent    yi'.,r'.   'units   have  exposed   the  unthinking,    habitual  way 
••in  vu-to",  nfi.eri   influent,     government   der-  i  s  i  onmak  i  ng .  Justice 
•teven«  f    f,,r.  ex.inple,    has   described   sex   disci  it?  i  na  t  l  o  n   aw  the 
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-accidental  byproduct   of  a  traditional  way  of   thinking  about 


yoaen, " 


Tha  sana  views  ar.d  process  inavltably  has  also  deformed  qovernment 
programs  that  do  not  use'sax  j>sr  se  as  a  classifying  tool.  Tor 
exampl*,   indiffaranca  to  tha  rola  of  woman  in  tha  workforce  - 
traditionally  saan  as  an  inappropriate  rola  for  females  -  is 
/      at  tha  root  of  qovernment  dacisions  fashioning  fer-reechinq  preferences 
for  vatarana  in  civil  service  Jobs.     The  mora  varaions  of 

thasa  preferenies  effectively  make  veteran  ttatua  a  Job  requirement, 
and  therapy  astablish  a  standard  that  ralativaly  taw  woman  ara 
able  to  meat  because  of  tha  long  history  of  aax  di acr iminat ion  in 
tha  military.     Tha  issua  hara  is  not,  as  soma  claim,  whathar  sax 
equality   is  aeaeured  by  "equal  opportunity"  or  "equal  results." 
Making  vataran  statue  •  Job  raquiramant  haa  an  ineacapebly  eevere 
advaraa  impact  upon  tha  amployment  opportunities  of  woman  bacauaa 
few  woman  can  aacuta  Jobs  that  eta  conditionad  on  vataran 
status.     Tha  indiffaranca  of  decisionmakers  to  such  impact  can  ba 
traced  to  the  tamitiar  sex  biased  view  that  it  is  unimportant 
for  women  to  have  opportunities  to  secure  better  paying,  higher 
grade  jobs, 

by  prohibiting   the  •  snial  or  abridgement  of  equality  of  rights 

under   law  on  account   of  sex,   the  Equal   Rights  Amendment  would 

require   that  veterana  programs  which  discriminate  on  account 

of   sex  be   reformed.     The  Amendment  would  clearly  prohibit  the 

«.xi»lt<-it    tj#»nder    linen   that   continue  to  provide  different  benefits 

to  £t>males  and  males   in  such  programs.     This   proposition   is  intrinsic 

to'th*    central  principle  of  the  ERA i     that  rights,  privileges, 

tint  ie»  .imi  responsibilities  should  not   be  assigned  on  account 

of   M-x.      Forbidding  the  use  of   sex  as  a  classitying  tool,  except 

in  those   narrow  circumstances  where   it    is  necessary  to  overcome 

the  traqic   history  of   sex  discrimination  or    to  protect  othar 

<  otint  it.it  i  >ii\A  I    rights,    is  essential  because   the  classifications 

th.it   result   /ire  alwayi,  too  broad  or   too  narrow.      Instead  of  gender 

l  lass  t  f  i  c  at,  t  on    line**,   gove  r  rtm*n  t   would  be  required  to  tailor 


•  v 

■  S 

its  actions  more  sharply  and  accurately.     Thus,   if   the  aim  of 
a  proqrar.  is  to  facilitate  the  reentry  of   veteran*   into  civiiien 
life,   such  assistance  should  go  to  all  veterans,   femele  end  salt 
alike.'    If   the  objective  is  to  cushion  a   loss  to  a  veteran's 
family,   the  benefit   should  not  be   limited  to  widows  01  mothers. 

Since   sex    inequality   is  not   simply  a   problem  of  classification 

lines  based  explicitly  on  sex  per  se,    however,   the  standards 

for  achieving  the  central  principle  of  the  ERA  necessarily  require 

further  elaboration.     A  second  proposition   flowing   from  this 

central  principle   is*  that   government   classifications  based  on 

physical  characteristics  unique   to  one  sex  must.be  strictly  scrutinized 

to  assure  that   such  conduct  does  not  deny  sex  equality  under 

law.     When  government    treats   individuals  differently   in  terms 

of   such  sex-specific  biological  characteristics,    it  treats  them 

differently  on  account   of   their   sex.     Since  there   ere  a  limited 

number   of  c  i  r cuius t  ances  where  the  use  of   such  classifications 

dof»K  not   maintain  sex   inequality,   the  EPA  will   not   prohibit  all 

such  classifications,   as   it   would  classifications    in  terms  of 

h*'x  Ver   sp'     Tn«*  Amendment   would  require,   however,    that  classifications 

basvd  on  physical   characteristics  unique  to  one  sex  be  subjected 

to  the  strictest   constitutional   scrutiny.     Such  classifications 

woul.i  survive   this  scrutiny  only   if  government  demonstrates  that 

Thv  thirrj  proposition  necessary  under   the   ERA  is  that  government 
u«  tion  which  classifies   in  terms  of  a   function  or  characteristic, 
rather    tluin   in  terms  ot   sex  per   se  or   oex  specific  biological 
chard*  teristicu,   but   has  a  discriminatory  effect  on  one  sex, 
must   be  closely   scrutinized  and  under   some  circumstances  be  prohibited. 
Although   sin  h  i  1 assi f i cat  tons  often  are   referred   to  as  "facially 
neutral,"  the  distinction  this  benign    label   suggests  between 
these  classifications  and  one«*  based  on  sex  p^r  se  may  be  more 
illusory   than   reel.      H*-th   type*i  of  oiiicial   conduct   may  carry 
the   sam.-    "baggage   ,»f    mudl    stereotype,"1   be  attributable  to 
the   same   "habitual"  ways  of   thinking  about    the  sexes  anrl  operate 
t..  maintain   '.miliar   destructive   patterns   of   sex  inequality, 

BEST  COPY  AVAIL* 


768 


The   "far  tally  neutial"    label    1%  often  attached  to  programs  providing 
benefits  to  male  and   female   veterans  alike.     As  mentioned  above 
and  elaborated   in  the  WEAL  .Paper  4    however,   the   long  history  of 
discrimination   jqainst   women   in  the  military  bas   resulted  in 
tew  women    in  the  group  such   programs  benefit,    and  a  disproportionate 
number  of   women   in  the  group  that   does  not   receive  such  benefits. 
Where  veterans  programs  are   funded  from  the  public  treasury  (as 
mofrt    are),   the  cost   is  distributed  broadly  and  the   impact  spread 
a man 'J  all    individuals   *    including   taxpaying   veterans  themselves. 
However  ,    programs  that   provide  hiring  or  positional  preferences 
to  vetvrans   in  government   jobs  impose   their  burden  directly  on 
those  competing  against   veterans   for  such   jobs.     With   few  women 
able   to  meet  a  veteran  status  Job  requirement a  there  is  an  inevitable 
tenvion   if    th#*e  types  of   preference  programs  between  the  goal 
of   aidiri   veterans  and  the  goal  of  eliminating  practices  that 
maintain   Rex  hp<j r ega t  i on  and  sex  hierarchy   in  the  workforce* 
The  rjuwwtton  that    is;   sharply  focused   is  whether   and  under  what 
c  1 1  tumst  ani'fs  a  veterans  employment   preference  progran  denies 
equality   of   rights  under   law  on  account  of   sex,   and  would  be 
prohibited  by   the  ERA. 

When   the   Supreme  Court   was   faced  with   this  question  under  the 
tibial  Protection  Clause,   the  answer   it   effectively  gave  was 
"never."      In  Person ne  I   Administrator   of  Massachusetts  v.    Feeney , * 
t  hi?  Court    ruled   that   f  assachuset  t  s  *  extreme  absolute  and  permanent 
vr-rerans   preference    law  would  not   be   subjected  to  close  constitutional 

rutin y    unit",-.,   plaint  I  I  hi   could   demonstrate    that    the    law  wa'J 
i'hj   tfd  I'*"  in*.  »■   t  he  official  decisionmakers  wanted  to  harm  women. 
rh»'   >"our*    ac  k  n  ■  <»  i  e-lged  th.ir    th»-   preference   "operates   ove  r  whe  In  l  m;  1  y 
l„   t».<    ,1-lvant  iitj«'   of   males1'    and   the   impact   upon   the   public  employment 
•  ippi'M  nut  it".   nt   wi.niti   it;   "  sevi- r  e .         Nevertheless,   the  Court 
.  . ,n.  :   t»ij»-    i,  ince   ♦  he    l.iw  w,k   aimed  ii t   helping  veteranu,  it 

w.i      »i«.t    i'..M  v.M     I   by    i  I  I  l '  i  ^    intent.*1     Accordingly,    the  Court 
(    i    ii  |.i st.ih'iard   '*t    review   and    found   the  preference 
;  i  *     •  ii-  t  itut  ioti.il  . 
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In  adopting  this  approach,    the   Feeney  Court  cited  prior  decisions 
in  easels   involving  'race  discrimination  challenges,   where   it  had 
professed  concern  that   strict   constitutional   scrutiny  of  all 
official   conduct   with  a  disparate  racial   impact   would  invalidate 
too  wittf?  a   range  of   public   programs,7     To  avoid   this  result, 
the  court   has   insisted  that   other     factors  b*  established  in 
addition  to  disparate   racial   impact    in  order  to  tnqgsr  strict 
scrutiny.     Such   factors  have   included  the   forseeab)e  consequences 
of   the  chal  lenqed  action,    the  presence  of   subjective  decisionmaking, 
and  the   totality  of   circumstances  surrounuing  a  part icular  government 
dec  is  ion , 

I 

/ 

In  lVeriej£,    however,   the  Court  transformed  this  mu  1 1  i  f  ac  t  or  ed 
analysis    into  a   search  for   a  smoking  gun  of   illicit  intent. 
There    i*   no    indication  tha^  the  Court    considered  w.hether  threshold 
factors  orhrr   than   illicit    intent, sor   a  more   flexible  standard 
of   scrutiny,   might   be   a  more  appropriate  way   to  meet    its  concerns. 
Moreover,    the  Court   apparently  disregarded   i  t  s  ,dec  i  s  i  ons   in  cases 
involvi,,,)  .explicit  classifications,   where    it   had  recognized 

that  sex  discrimination  is  often  an  "accidental  byproduct"  of 
conventional   way  of   thinking}   a  product   of   "habit   rather  than 

g 

analysts  o-    reflection."        Insisting  on  proof   of   "bad  intent" 

in  rases    involving   facially   neutral  action  Us  basically  inconsistent 

/ 

/ 

with  this    insight.     Rather   than  serving  as  'a  principle   to  limit 
judicial    review,    requiring   such  proof   effectively  closes  the 
door    to  any  meaningful   scrutiny  of  ostensibly  neutral  actions 
that   cause  ^ex-based   harm  since   such   intent   can   rarely    (if  ever) 
be   established   -   either  because    it   does   not   exist,   or    is  hidden 
too  well.      Conqress   recognized   this   fundamental    flaw    in  1982 
when   it    soundly   rejected  such  a   narrow  discriminatory  purpose 
requirement    for    race  discriminatio  .  claims   under   the  Voting  Righto 


i 


Under   the   KKA ,   principles   to   1 i m it    ) ud i c i a  1    review  of  facially 
neutral   action  should  be  tailored  morjs  appropriately   to  the  problems 
ot   sex   inequality     targeted  by  tj)JL  A««.C<Jilient  ,     This  would  be 
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accomplished  by  requiring  rigorous  judicial  icrutiny  of  facially 
neutial   conduct   that  hat  a  sex  d i sc r in i na t ory   impact   if    it  can 
be  traced  to  md reinforces,   or  if   it  perpetuates,  patterns  of 

i 

sex   inequality  similar  to  those  associated  with  facial  d i sc r imina t ion . 

In  cases  where   such  scrutiny   n  triggered,   the  determination 
whether   the  challenged  action  violates  the  ERA  would  involve 
an   inquiry   into  such  factors  as  the  importance  end  legitimacy 
of    the  government objective*   the  severity  of   the  adverse  impact, 
and  whether   the   challenged  action   is  necessary   to  achieve  the 
objective,     A  key   inquiry   is  whether  the  government   could  achieve 
its  purpose   in  ways  that  avoided   Inflicting  or  mitigated  the 
s</ y -ha *ed  ha  t  ft  . 

The  elements  oi    this  analysis  are  familiar   to  constitutional 
litigation  and.  cons  1  stent   with  the  concerns  underlying  the  judicial 
doctrine   interpreting   the  Equal  Protection  Clause.     The  analysis 
\  reflects,   however,'  ^application  of   those  concerns  to  the  phenomenon 


of   sex   inequality,     Thi-.  ar    roach  does  not   choose  between  the 
rhetorical   alternatives  often  posed  of   "discriminatory  intent," 
on   the  one  hand,   and   "disparate   impact,"  on  the  other.  Such 
rhetoric  misses   the  point   and   confuses  the  real   issue,   which  is 
whether   requiring  proof   of  discriminatory  purpose   in  order  to 
triqqer   meaningful   constitutional   scrutiny   is  an  appropriate 
way   to  limit    judicial    review.     since   such  a  requirement  effectively 
immunizes   facially  neutral   action  that    is  sex  discriminatory, 
it    rU-atly    is   not    appropriate.      Limiting  principles   under   the  ERA 
would  nore  effectively  balance  the  commitment   to  ending   sex  inequality 
with  the   concern   for   proper  deference   to  the   legislative  and 
administrative  decisionmaking  process. 

Applying  su'.h  KPA  analysis   to  determine  whetner   a  particular 
program  awarding  veterans  preference  for  public  jobs  will  need 
to  be  reformed  requires  a  careful   fact-based  assesement.  Since 

the  extreme  voter  ans  preference  statute  challenged   in  reentry 
,1 1  r»-ady  has  been   subjected   to  such   fact-tlnding,    it   serves  to 
illustrate   the   analysis  that   would  be  applied,     There,   the  trial 
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court   found  that   t       »t a 1 1  * t i ca  I  f «dv* r s«  impact  or   the  preference 
achnjn.^  severe  ant   that   it  devastated  women's  ability  to  mure 
desirable  civil  service  positions,    locking  tn  a  sex  hierarchy  in 
the  state  workforce  similar  to  familiar  patterns  of  sex  inequality. 
These  fartual   f i nd 1 ngs  shcu 1 d  be  sufficient   to  trigger  close 
judicial   SLurtiny  of   the  challenged   law  under  the  ERA . 

Justice  Marshall's  dissenting  opinion  in  Feeney   illustrates  how 
burn  close  scrutiny  would  .work.     After  discussing  each  of  the 
objectkven  that  government   asserted   in  defense  of   the  Massachusetts 
law,  Justice  Marshall  concluded  that  Massachusetts  had  -failed  to 
establish  a  sufficient   relationship  between   its  objectives  and  the 
means  i  boufii   to  effectuate  them."10     in  particular,  Justice 
Marshall  pointed  to  the  range  of   less  dractic  veterans  preference 
laws  nnarte.i    m  other   jurisdictions  as  confirming  that    less  dis- 
criminatory alternatives  weie  available  to  meet   the  goal  of  aiding 
veterans  without   so  severely  harming  women. 

In   short,   the   "impact   ot   the  ERA  on  veterans  ptoyrarr.sN  would  be 
to  require  that    ihese  programs,    like  other  government  activitie\c, 
t'e  designed  and  carried  out    in  ways  compatible  with  the  central 
pifiept    of   sex  equality   under    law.     The  Amendment   would  clearly 
require   the  elimination  of  explicit  gender    lines   that  deprive 
female   vet    rani   ot    benefits  accorded  mate  "eterans.      It  also 

/ 

would   retire    reform  of  .overreaching  veterans  employment  preference 
law;    like   the   urn*    in  Kii ssarhusotty,     Jut.t   as   clearly,  however, 
the   n<A  would   not    prevent    government   from  providing  benefits  to 
vet*  ran-..     The  vast   majority  of   such  benefits  do  not  cause  the 
extreme    sex   d  i  s.. r  i  m  l  nat  or  y .  const  que  nee  o   that    inescapably  resulted* 
f,,,n   11,1  huset  ti.  employment    preference   schemo.and  therefore 

h"  1  ,f,,t  "r"  ,1    J»'»»'  *  »■  t   scrutiny  would  not    even  be  triggered   if  an 
U*A-hased  rhallenge  was  ^vet     asserted.     W'u«r.''d  veterans  preference 
pi  '  *Ii  am  .d'ii"    hiV.    u   severe  adverse    impact  on  one  sex  and  there  is 
•vide,,,.    ,  ..sr.er  t  i  .,<)   that    impact    to   patterns   ot   discrimination  against 
the    ji  ...i-ivaiit  aged   group,    however,    it   would   be   closely  Scrutinized 
to   determine   whither  government   could  better   balance   the  mandate  for 
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equal  opportunity  with  >he  goal  of    aiding  or   rewarding  veteran, 
for  their   contribution.     Am  Justice  Mirihall's  distent    in  feenev. 
nake&  cUir,  the  goal  of   compensating  veteran*  can  be  achieved  witn- 
out   unduly   limiting  the  employment   oppoi t un i t i es  of  women. 


\ 


Enactment  of   the  ERA,  with  It.  two-year   »wa 1 1 i ng  , pe r iod «  will  pro- 
vide the  necessary  incentive   for  official*  committed  to  .ex  equality 
under   law  to  achieve  any  necessary   changes  in  veterans  programs 
and  other  government   activities  through  the  process  of  legislative 
reform.     Under   the  ERA,    such  legislative  decisions  will  finally  be 
quided  by  an  analysis  that   includes  concern  for  sex  equality, 
rather   than  continue  to  be  distorted  by  Che  habit,  indifference 
and  stereotypic   thinking  that   traditionally  has  perpetuated  sex 
segregation  and   the   subordination   of  women   in  this  Nation. 

\ 


\ 
\ 

\ 
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II1!  Sli\.\CAL.%Ll'V:*LKU>:  PRufiPAMS 
fcore  'JU'-'tes 

W  hili«  it  .us  valid  <*cr  the  State  to  take  stops  to  n-inteurati? 
veterans  inf   civilian  sociotv,  a  rule  aivin.-.  thorn  absolute '  xitr  - 
fe-er:o.    ovor  alJ  'lualifiofl  w/wn  applicants  for  state  orxlovmcnt 
ir  uniccei:taMo  under  the  »;PA,,, 

Mrbara  Pr-i'vr.,  Wnnen's  Piehts 
and  th<>  Law   i\Jt  17i 

Ar.  alternative  to  abolition  of  veterans  preference     under  the 
Ef«A  ...  which  r.iaht  bo  consonant  with  the  ERA  would  he  to  e>.ton.i 
veterans  vi of crencer  tr-  any  veteran  and  hi?  or  her  spouse.,, 
this  would  lessen  its  discriminatory  impact, 

California  Commission  on  rpA, 
A  Commentary  on  the  ri'fect  of 
the  ERA   (p,  122) 

'hi.  !-rna<i  voter  ins  preference  statute  challenaed  in  Vassachusett  y 
Ki-L}  rjw'u*  which  (-ranted  an  absolute  lifetime  ©reference  to  vete- 
rans Hfjkinu  public  employment  in  Massachusetts  civil  service  wot ;IC 
tall   in  a  challenge  under  t^he  ERA, 

Dorothy  *Udin«s,  l.eanue  of 
Women  Voters,  Testimony  He- 
fore  kouse  of  Representatives 
j  September  14  ,  1983  . 

\ 

The  "weakness"  of  Title  VTT  /orohibitino  employment  discrimination 
act3inst  women     is  that  it  "expressly  exempts  veterans  preference 
pmirams,  /  ^  \ 

Rhonda  Bernstein,  Women's 
Leqal  Project,  National  Law 
Journal,  September  19,  19R3 

Pr^arams  to  reward  our  veterans  re-entering  the  work  force  would 
have  to  be  more  narrowly  tailored  and  carefullv  weiqhed  anainst 
the  ERA'S  prohibition  aaainst  sex  discrimination  so  as  not  to  un- 
'iuly  limit  employment  opportunities  for  women. 

Concessional  Women's  Caucus, 
Statement  on  ERA,  November  1,  l«ifi 

The  dissent's  analysis  in  reeney  of  the  veterans  preference  sta- 
tute illustrates  the  approach  required  by  the  ER^. 

;  Professor  Ann  freednan,  Puttiers 

Law  School,  Testimony  Before 
House  of  Reoresentatives,  Noven- 
ber  3,  19B3 
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ihtf  National  '-ruanization  for  Woman  (NOW)  opposes  any  state,  federal, 
f  >ontv,  nr  municipal  employment  l«w  qivinq  special  preference  to 
veterans . 

NOVi  Resolution  11975) 


..it  ■..•one  o!  F'eeney  j.lainly  would  be  different  under  the  ERA. 


Professor  Thomas  Emerson,  Yale 
Law  School,  Testimony  Before 
House  of  Representatives,  October 
19,  1983 

I  cio  n"t  foresee  the  Congress  or  State  legislators  enactina  a  host 
n'.  laws  endinq  veterans  preference...  but  it  is  clearly  predictable 

f  the  race  caseis  Are  a  criterion  that  endless  litiaation  will  ensue 
lead inn  to  probabVe  result*  in  specific  oases  which  this  Congress, 
act  inn  separately,  would  nWver  countenance. 

Former  Rep.  Charles  Wiqains, 
Testimony  Before  House  of  Rep- 
resentatives, October  20,  1983 

Tbe  problem  in  to  make  aura  that  the  veterans  preference  attaches 
t-  those  legitimate  objectives  and  doesn't  forever  and,. forever , 
amen,  uive  to  aU  «nrts  of  people  rights  that  «ffittim«  then  can 
be  dlsctimini.        .     So  what  will  happon  /under  the  ERA/  is  that  we 
will  have  to  look  at  veterans  preference...  and  they  should  be 
targeted  to  hep  the  veterans  that  you  are  tainting  about...  it  s 
for  nakinq  sure  that  incorrect  discrimination  is  not  masquerading 
unifr  veterans  preference. 

R«p.  Patricia  Schroeder, 
November  19,  1983 

Another  problem  of  critical  importance  to  the  principle  of  equa- 
lity is  the  Supreme  Court's  holding  that  discriminatory  impact 
on  women  of  an  ostensible  neutral  rule  is  off  limits  to  critical 
analysis  under  the  14th  Amendment,  except  when  disparate  impact 
can  be  traced  to  a  purpose  to  diacrirr  .tate.     In  Massachusetts  v. 
ineney,  the  Court  refused  to  look  to  a  Massachusetts  veterans  pre- 
ference law  so  extreme  that  it  resulted  in  total  exclusion  .of 
women  from  the  upper  echelons  of  the  Massachusetts  civil  »«vice. 
The  principle  of  equality  /under  the  KRA/  is  rendered  impotent 
it  it  cannot  reach  lawa  which  effectively  exclude  women  from  em- 
|,lr.ynient  for  which  they  are  fully  qualified  and  competent. 

Martha  Barnett,  American  Bar 
Association,  Statement  to 
House  Committee  on  Judiciary 
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hi-  *s«ue  ib  whfther  proferent lal\  proqrams  for  veterans  would  vio- 
late the  era.     It  scum*  clour  to  me  that  they  would...   J*  is  these 
threo  factors  than—  the  ambiqulty  of  the  Proposed  amendment;  a 
.ludiciary  somewhat  divided  on  the  question  of  intent,  versus  impact? 
and  the  rather  clear  position  of  those  mo1ft>ttJfcfily  to  press  for  the 
intact  standard  in  litiqation  under  the  ERA-That  Kbelieve  would 
cone  tone ther  and  lead  to  the  abandonment  of  the  standard  of  intent 
in  favor  at  the  standard  of  impact  and  thus  lead  to  veterans  pre- 
sence prncirans  being  declared  unconstitutional  violations  of 

equality  nt  r?ahts  under  the  law"  /KRA/. 

Professor  Cary  McDowell^  T^.ane 
University,  Testimony  Before 
Senate,  Tcbruary  21,  1984 

ThiF  iocs  not  mean  that   'the  ERA/  would  not  invalidate  a  law 
which  is  directed  to  the  discriminatory  purpose  of-  harming  or 
uisadvantaciinq  women  as  aaainst  men  through  the  auise  of  a  "vete- 
rans preference"  that  is  not  properly  related  to  the  purpose  of 
aidina  veterahs  in  relation  to  their  military  service  and  their* 
veterans  status. 

v7une  Wille.i.',  Americans  Vete- 
rans Committee,  Testimony  Before 
Senate,  February  21,  1984 

"ne  of  the  effects  of  t'ic  ERA  would  be  to  deprive  veterans  of 
t  r i  i  s  sr.,1 !  1  f >r e  f e  r ence . 

J 

Phyllis  Schlafly,  Eagle  Torum, 
Testimony  Before  House  of  Rep- 
resentatives, October  20,  1983 

Veterans  preference  programs  would  be  called  into  question  under 
the  FRA. 


Professor  Henry  Karlson,  Uni- 
versity of  Indiana  Law  School, 
Testimony  Before  House  of  Rep- 
resentatives, October  20,  1983 


Veterans  preference  pronrams  would  be  constitutional  under  ERA 
if  there  is  equality  in  the  pool  of  people  to  be  drafted, 

Mary  Berry,  U.S.  Commission  on 
Civil  Rights,  Testimony  Before 
House  of  Representatives,  July, 
33,  1983 


.ttU  w.u.dcr  that  /Members  oi  i/onuress/  now  have  concerns  about 
h"  r;*A  h;.rmin.|  veterans  education  and  civil  service  benefits... 

Dean  Phillips,  National  Trihune, 
October  23,  19e3 
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PERSONNEL  ADMINISTRATOR  OF  MASSACHUSETTS 

FT  al.  v.  FEENEY 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  MASSACHUSETTS 

No.  78-233.  Argued  February  26,  19ft— Decided  June  5,  1979  - 


During  her  12-year  tenure  as  a  state  employee,  appellee,  who  is  not  a 
veteran,  had  passed  a  number  of  open  competitive  civil  service  examina~* 
tione  for  better  jobs,  but  because  of  Massachusetts9  veterans'  preference 
statute!  she  was  ranked  in  each  instance  below  male  veterans  wkd  had* 
achieved  lower  test  score*  than  appellee.  Under  the  statute,  all  veterans 
who  qualify  for  state  civil  sen-ice  positions  roust  be  considered  for 
appointment  ahead  of.  any  qualifying  nonveterans.  The  statutory  pref- ! 
ercnce,  which  is  available  to  "any  person,  male  or  female,  including  a 
mine,"  who  wbs  honorably  discharged  from  the  United  States  Armed 
Forces  after  at  least  90  day*  of  active  service,  at  least  one  day  of 
which  was  during  "wartime,"  operates  overwhelmingly  to  the  advantage 
of  males.  Appellee  brought  an  action  in  Federal  District  Court,  alleging 
that  the  absolute-preference  formula  established  in  the  Massachusetts 
statute  inevitably  operates  to  exclude  women  from  consideration  for  the 
best  state  civil  service  jobs  and  thus  discriminates  against  women  is 
violation  of  the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
1  mcnt.  A  three-judge  court  declared  the  atatute  unconstitutional  and 
enjoined  its  operation,  finding  that  while  the  goals  of  the  preference 
were  legitimate  and  the  statute  had  not  been  enacted  for  the  purpose  of 
discriminating  against  women,  the  exclusionary  impact  upon  women 
was  so  severe  as  to  require  the  State  to  further  its  goals  through  a 
more  limited  form  of  preference.  On  an  earlier  appeal,  this  Court 
vacated  the  judgment  and  remanded  the  case  for  further  consideration 
in  light  of  the  intervening  decision  in  Washington  v.  Davi$9  426  U.  & 
229,  which  held  that  a  neutral  law  does  not  violate  the  Equal  Protec-' 
tion  Clause  solely  because  it  results  in  a  racially  disproportionate  itnpec? 
and  that,  instead,  the  disproportionate  impact  must  be  traced  to 'a 
purpose  to  discriminate  on  the  basis  of  race.  Upod  rtmand,  tli*  Dis- 
trict Court  reaffirmed  its  original  jmlgment/ concluding  thatY  vetei* 
ans'  hiring  preference  is  inherently  nonneutral  because  it  favors  a  dm 
from  which  women  have  traditionally  been  excluded,  and  that  tbi 
consequences  of  the  Massachusetts  absolute-preference  formula  for  the 
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employment  opportunities  of  women  were  too  inevitable  to  have  been 
"unintended." 

Held:  Massachusetts,  in  granting  an  absolute  lifetime  preference  to 
veterans,  has  not  discriminated  against  women  in  violation  of  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment.  Pp.  271-281. 

(a)  Classifications  based  upon  gender  must  bear  a  dose  and  substan- 
tial relationship  to  important  governmental  objectives.  Although  pub- 
lic employment  is  not  a  constitutional  right  and  the  States  have  wide 
discretion  in  framing  employee  qualifications,  any  state  law  overtly  or 
covertly  designed  to  prefer  males  over  females  in  public/employment 
would  require  an  exceedingly  persuasive  justification  to  withstand  a 
constitutional  challenge  under  the  Equal  Protection  Clause.  Pp.  271-273. 

(b)  When  a  statute  gender-neutral  on  its  face  is  challenged  on  the 
groimd  that  ita  effects  upon  women  arc  disproportionably  adverse,  a 
twofold  inquiry  is  appropriate.  The  first  question  is  whether  the 
statutory  clarification  is  indeed  neutral  in  the  sense  that  it  is  not 
gender-based.  If  the  classification  itself,  covert  or  overt,  is  not  based 
upon  gender,  the  second  question  is  whether  the  adverse  effect  reflects 
invidious  gender-based  discrimination!  Pp.  273-274. 

(r)  Here,  the  appellee's  concession  and  the  District  Court's  finding 
that  the  Massachusetts  statute  is  not  a  pretext  for  gender  discrimination 
are  clearly  correct;  Apart  from  the  fact  that  the  definition  of  "vet- 
erans" in  the  statute  has  always  been  neutral  as  to  gender  and  that 
Massachusetts  has  consistently  defined  veteran  status  in  a  way  that  has 
been  inclusive  of  women  who  have  served  in  the  military,  this  is  not  a 
law  that  can  plausibly,  or  even  rationally,  be  explained  only  as  a  gender- 
based  classification.  Significant  numbers  of  nonveterans  are  men,  and 
all  nonveterans— male  as  well  as  female— are  placed  at  a  disadvantage. 
The  distinction  made  by  the  Massachusetts  statute  is,  as  it  seems  to  be, 
quite  simply  between  veterans  and  nonveterans,  not  between  men  and 
women.  Pp.  274-275. 

(d)  Appellee's  contention  that  this  veterans'  preference  is  "inherently 
nonneutral"  or  "gender-biased"  in  the  sense  that  it  favors  a  status 
retired  under  federal  military  policy  primarily  to  men  is  wholly  at  odds 
with  the  District  Court's  central  finding  that  Massachusetts  has  not 
offered  a  preference  to  veterans  for  the  purpose  of  discriminating 
against  women;  nor  can  it  be  reconciled  with  the  assumption  made  by 
both  the  appellee  and  the  District  Court  that  a  more  limited  hiring 
preference  for  veterans  could  be  sustained,  since  the  degree  of  the 
preference  makes  no  constitutional  difference.  Pp.  276-278. 

(e)  While  it  would  be  disingenuous  to  say  that  the  advene  con- 
sequences of  this  legislation  for  women  were  unintended,  in  the  sense 
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j  that  they  were  not  volitional  or  in  the  sense  that  they  were  not  fore- 
:  seeable,  nevertheless  "discriminatory  purpose"  implies  more  than  intent 
as  volition  or  intent  as  awareness  of  consequences;  it  implies  that  the 
r  decisionmaker  selected  or  reaffirmed  a  particular  course  of  action  at 
least  in  part  "because  of,"  not  merely  "in  spite  of,"  its  adverse  effects 
upon  an  identifiable  group.  When  the  totality  of  legislative  actions 
:  establishing  and  extending  the  Massachusetts  veterans'  preference  are 
considered,  the  law  remains  what  it  purports  to  be:  a  preference  for 
j   veterans  of  either  sex  over  nonveterans  of  either  sex,  not  for  men  or 
:   women.  Pp.  278-280. 

(f )  Although  absolute  and  permanent  .preferences  have  always  been 
subject  to  the  objection  that  they  give  the  veteran  more  than  a  square 
deal,  the  Fourteenth  Amendment  "cannot  be  made  a  refuge  from  ill- 
advised  .  .  .  laws."  District  of  Columbia  v.  Brooke,  214  U.  8.  188, 
150.  The  substantial  edge  granted  to  veterans  by  the  Massachusetts 
statute  may  reflect  unwise  policy,  but  appellee  has  simply  failed  to 
demonstrate  that  the  law  m  any  way  reflects  a  purpose  to  discriminate 
on  the  basis  of  sex.  Pp.  280-281. 
451  F.  Supp.  143,  reversed  and  remanded. 

Stewart,  J.,  delivered  the  opinion  of  the  Court,  in  which  Burger, X.  J., 
and  "White,  Powell,  Blackmux,  Rekkquist,  and  Stevens,  JJ.,  joined. 
Stevens,  J.,  filed  a  concurring  opinion,  in  which  White,  J.,  joined,  pott, 
p.  281.  Marshall,  J.,  filed  a  dissenting  opinion,  in  which  Brennak,  J., 
joined,  pott,  p.  281. 

Thomas  R.  Kiley,  Assistant  Attorney  General  of  Massachu- 
setts, argued  the  cause  for  appellants.  With  him  on  the  brief 
were  Francis  X.  Bellotti,  Attorney  General,  and  Edward  F. 
Vena,  Assistant  Attorney  General. 

Richard  P.  Ward  argued  the  cause  for  appellee.  With  him 
on  the  brief  were  Stephen  B.  Perlman,  Eleanor  D.  Acheson, 
John  H.  Mason,  and  John  Reinstein.* 

•Briefs  of  amici  curiae  urging  reversal  were  filed  by  Solicitor  General 
McCree,  Deputy  Solicitor  General  Easterbrook,  and  William  C.  Bryson  for 
the  United  States;  *nd  by  John  J.  Curtin,  Jr.,  for  the  American  Legion. 

Samuel  J.  Rabinove  and  Phyllis  N.  Segal  filed  a  brief  for  the  National 
Organization  for  Women  et  al.  as  amici  curiae  urging  affirmance. 

Briefs  of  amici  curiae  were  filed  by  Deanne  Siemer  for  the  United  States 
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Mr.  Justice  Stewart  delivered  the  opinion  of  the  Court. 

This  case  presents  a  challenge  to  the  constitutionality  of  the 
Massachusetts  veterans'  preference  statute,  Mass.  Gen.  Laws 
Ann.,  ch.  31,  §  23,  on  the  ground  that  it  discriminates  against 
women  in  violation  of  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment.  Under  ch.  31,  $23,*  all  veterans  who 
qualify  for  state  civil  service  positions  must  be  considered  for 
appointment  ahead  of  any  qualifying  nonveterans.  The  pref- 
erence operates  overwhelmingly  to  the  advantage  of  males. 

The  appellee  Helen  B.  Feeney  is  not  a  veteran.  She 
brought  this  action  pursuant  to  42  U.  S.  C.  §  19S3,  alleging 
that  the  absolute-preference  formula  established  in  ch.  31,  §  23, 
inevitably  operates  to  exclude  women  from  consideration  for 
the  best  Massachusetts  civil  service  jobs  and  thus  unconstitu- 
tionally denies  them  the  equal  protection  of  the  laws.*  The 
three-judge  District  (Spurt  agreed,  one  judge  dissenting. 
Anthony  v.  Massachuaet{s,  415  F.  Supp.  485  (Mass.  1976).» 


Office  of  Personnel  Managements  al.;  and  by  Paul  D.  Kamtnar  for  the 
Washington  Legal  Foundation. 

•For  the  text  of  ch.  31,  §23,  Me  n.  10,  infra.  The  general  Massachu- 
setts Civil  Service  law,  Mass.  Gen.  Laws  Ann.,  ch.  31,  was  recodified  on 
Jan.  1,  1979,  1978  Mass.  Acts,  ch.  393,  and  the  veterans'  preference  is  now 
found  at  Mass.  Gen.  Laws  Ann.,  ch.  31,  §  26  (West  1979).  Citations  in 
this  opinion,  unless  otherwise  indicated,  are  to  the  ch.  31  codification  in 
effect  when  this  litigation  was  commenced. 

*  No  statutory  claim  was  brought  under  Title  VII  of  the  Civil  Rights 
Act  of  1964,  42  U  S.  C.  $2000e  et  $eq.  Section  712  of  the  Act,  42 
U.  S.  C.  $2000-11,  provides  that  "[n]othing  contained  in  this  subchapter 
shall  be  construed  to  repeal  or  modify  any  Federal,  State,  territorial  or 
local  law  creating  special  rights  or  preference  for  veterans."  The  parties 
have  evidently  assumed  that  this  provision  precludes  a  Title  VII  challenge. 

•  The  appellee's  case  hid  been  consolidated  with  a  similar  action  brought 
by  Carol  A.  Anlhony,  a  lawyer  whose  efforts  to  obtain  a  civil  service 
Counsel  I  position  had  been  frustrated  by  ch.  31,  §23.  In  1975,  Massa- 
chusetts exempted  all  attorney  positions  from  the  preference,  1975  Mass. 
Acts,  ch.  134,  and  Anthony's  claims  were  accordingly  found  moot  by  the 
District  Court.  Anthony  v.  Mas$aehu»ettt,  415  F.  Supp.  485,  495  (Mass. 
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The  District  Court  found  that  the  absolute  preference 
afforded  by  Massachusetts  to  veterans  has  a  devastating 
impact  upon  the  employment  opportunities ,  of  women.  Al- 
though it  found  that  the  goals  of  the  preference  were  worthy 
and  legitimate  and  that  the  legislation  had  not  been  enacted 
for  the  purpose  of  discriminating  against  women,  the  court 
reasoned  that  its  exclusionary  impact  upon  women  was  none- 
theless so  severe  as  to  require  the  State \to  further  its  goals 
through  &  more  limited  form  of  preference.  Finding  that  a 
more  modest  preference  formula  would  readily  accommodate 
the  State's  interest  in  aiding  veterans,  the  court  declared 
ch.  31,  S  23,  unconstitutional  and  enjoined  its  operation.4 

Upon  an  appeal  taken  by  the  Attorney  General  of  Massa- 
chusetts,' this  Court  vacated  the  judgment  and  remanded  the 
case  for  further  consideration  in  light  of  our  intervening  deci- 
sion in  Washington  v.  Davit,  426  U.  S.  229.  Mauachutett* 
v.  Feency,  434  U.  S.  884.  The  Davis  case  held  that  a  neutral 
law  does  not  violate  the  Equal  Protection  Clause  solely  be- 
cause it  results  in  a  racially  disproportionate  impact;  instead 
the  disproportionate  impact  must  be  traced  to  a  purpose  to 
discriminate  on  the  basis  of  race.  426  U.  S.,  at  238-244. 

Upon  remand,  the  District  Court,  one  judge  concurring  and 
one  judge  again  dissenting,  concluded  that  a  veterans'  hiring 
preference  is  inherently  nonneutral  because  it  favors  a  class 
from  which  women  have  traditionally  been  excluded,  and  that 

♦The  District  Court  entered  a  stay  pending  appeal,  but  the  stay  was 
rendered  moot  by  the  passage  of  an  interim  statute  suspending  ch.  31, 
$23,  pending  final  judgment  and  replacing  it  with  an  interim  provision 
granting  a  modified  point  preference  to  veterans.  1976  Mass.  Acts,  ch. 
200,  now  codified  at  Mass.  Gen.  Laws  Ann.,  ch.  31,  §26  (West  1979). 

•The  Attorney  General  appealed  the  judgment  over  the  objection  of 
other  state  officers  named  as  defendants.  In  response  to  our  certification 
of  the  question  whether  Massachusetts  law  permits  this,  see  Mattachxuettt 
v.  Feeney,  429  U  S.  66,  the  Supreme  Judicial  Court  answered  in  the 
affirmative.  Feeney  v.  Commonwealth,  —  Mass.  — ,  366  X.  E.,  2d  1262 
(1977). 
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• 

the  consequences  of  the  Massachusetts  absolute-preference 
formula  for  the  employment  opportunities  of  women  were 
too  inevitable  to  have  been  "unintended."  Accordingly,  the 
court  reaffirmed  its  original  judgment.  Feeney  v.  Massachu- 
setts, 451  F.  Supp.  143.  The  Attorney  General  again  appealed 
to  this  Court  pursuant  to  28  U.  S.  C.  §  1253,  and  probable 
jurisdiction  of  the  appeal  was  noted.  439  U.  S.  891. 

I 
A 

The  Federal  Government  and  virtually  all  of  the  States 
grant  some  sort  of  hiring  preference  to  veterans.*  The 
Massachusetts,  preference,  which  is  loosely  termed  an  "abso- 
lute lifetime''  preference,  is  among  the  most  generous/  It 

•The  first  comprehensive  federal  veterans'  statute  was  enacted  in  1944. 
Veterans'  Preference  Act  of  1944,  68  Stat.  3S7.  The  Federal  Govern- 
ment has,  however,  engaged  in  preferential  hiring  of  veterans,  through  offi- 
cial policies  and  various  special  laws,  since  the  Civil  War.  See,  e.  g.,  Res. 
of  Mar.  3,  1865,  No.  Ss.7,  13  Stat.  571  (hiring  preference  for  disabled  vet- 
erans). See  generally  House  Committee  on  Veterans'  Affairs,  The  Provi- 
sion of  Federal  Benefits  for  Veterans,  An  Historical  Analvsis  of  Major 
Veterans'  Legislation,  1862-1954,  84th  Cong.,  1st  Sess.,  238-265  (Comm. 
Print  1955).  For  surveys  of  state  veterans'  preference  laws,  many  of 
which  also  date  back  to  the  late  19th  century,  see  State  Veterans'  Laws, 
Digests  of  State  Laws  Regarding  Rights,  Benefits,  and  Privileges  of  Vet- 
eras  and  Their  Dependents,  House  Committee  on  Veterans'  Affairs,  91st 
Cong.,  1st  Sess.  (1969);  Fleming  d  Shanor,  Veterans  Preferences  in  Public 
Employment:  Unconstitutional  Gender  Discrimination?.  26  Emorv  L  J 
13  (1977). 

T  The  forms  of  veterans'  hiring  preferences  vary  widely.  The  Federal 
Government  and  approximately  41  States  grant  veterans  a  point  advan- 
tage on  civil  service  examinations,  usually  10  points  for  a  disabled  veteran 
and  5  for  one  who  is  not  disabled.  See  Fleming  &  Shanor,  tupra  n.  6, 
at  17,  and  n.  12  (citing  statutes).  A  few  offer  only  tie-breaking  prefer- 
ences. /</.,  at  n.  14  (citing  statutes).  A  very  few  States,  like  Massa- 
chusetts, extend  absolute  hiring  or  positional  preft  rences  to  qualified  vet- 
erans. Id ,  at  n.  13.  See,  e.  g.,  N.  J.  Stat.  Ann.  §  11:  27-4  (West  1978); 
S.  D.  Comp.  Laws  Ann.  §3-3-1  (1974);  Utah  Code  Ann.  $34-30-11 
(1953);  Wash.  Rev.  Cbde  §§41.04.010,  73.16.010  (1976). 
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applies  to  all  positions  in  the  State's  classified  civil  service, 
which  constitute  approximately  60%  of  the  public  jobs  in  the 
State.  It  is  available  to  "any  person,  male  or  female,  includ- 
ing a  nurse,"  who  was  honorably  discharged  from  the  United 
States  Armed  Forces  after  at  least  90  days  of  active  service, 
at  least  one  day  of  which  was  during  "wartime."*  Persons 
who  are  deemed  veterans  and  who  are  otherwise  qualified  for 
a  particular  civil  service  job  may  exercise  the  preference  at 
any  time  and  as  many  times  as  they  wish  .* 

•  Massachusetts  Gen.  Laws  Ann.,  ch.  4,  §7,  Forty-third  (West  1976), 
which  supplies  the  general  definition  of  the  term  "veteran,"  reads  in  per- 
tinent part: 

"Veteran"  shall  mean  any  person,  male  or  female,  including  a  nurse, 
(a)  whose  last  discharge  or  release  from  his  wartime  service,  as  defined 
herein,  was  under  honorable  conditions  and  who  (6)  served  in  the  army, 
navy,  marine  corps,  coast  guard,  or  air  force  of  the  United  States  for 
not  less  than  ninety  days  active  service,  at  least  one  day  of  which  was  for 
wartime  service  .  .  .  ." 

Persons  awarded  the  Purple  Heart,  ch.  4,  §  7,  Forty-third,  or  one  of  a 
number  of  specified  campaign  badges  or  the  Congressional  Medal  of  Honor 
are  also  deemed  veterans.  Mass.  Gen.  laws  Ann.,  ch.  31,  §  26. 

"Wartime  service"  is  defined  as  service  performed  by  a  "Spanish  War 
veteran,"  a  "World  War  I  veteran,"  a  "World  War  II  veteran,"  a  "Korean 
veteran,"  a  "Vietnam  veteran,"  or  a  member  of  the  "WAAC."  Mass.  Gen. 
Laws  Ann.,  ch.  4,  §7,  Forty-third  (West  1976),  Each  of  these  terms  is 
further  defined  to  specify  a  period  of  service.  The  statutory  definitions, 
taken  together,  cover  the  entire  period  from  September  16,  1940,  to  May  7, 
1975.  See  ibid. 

"WAAC"  is  defined  as  follows:  "any  woman  who  was  discharged  and  so 
served  in  any  corps  or  unit  of  the  United  States  established  for  the  pur- 
pose of  enabling  women  to  serve  with,  or  as  auxiliary  to,  the  armed 
forces  of  the  United  States  and  such  woman  shall  be  deemed  to  be  a 
veteran."  Ibid. 

•The  Massachusetts  preference  law  formerly  imposed  a  residency  re- 
quirement, see  1954  Mass.  Acts,  ch.  627,  §  3  (eligibility  conditioned  upon 
Massachusetts  domicile  prior  to  induction  or  five  years'  residency  in 
State).  The  distinction  was  invalidated  as  violative  of  the  Equal  Pro- 
tection Clause  in  Stevens  v.  Campbell,  332  F.  Supp.  102,  105  (Mass. 
1971).  Cf.  August. v.  Bronstein,  369  F.  Supp.  190  (SDNY  1974)  (up- 
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Civil  service  positions  in  Massachusetts  fall  into  two  gen- 
eral categories,  labor  and  official.  For  jobs  in  the  official 
service,  with  which  the  proofs  in  this  action  were  concerned, 
the  preference  mechanics  are  uncomplicated.  All  applicants 
for  employment  must  take  competitive  examinations.  Grades 
are  based  on  a  formula  that  gives  weight  both  to  objective  # 
test  results  and  to  training  and  experience.  Candidates  who 
pass  are  then  ranked  in  the  order  of  their  respective  scores 
on  an  "eligible  list."  Chapter  31,  §  23,  requires,  however,  that 
disabled  veterans,  veterans,  and  surviving  spouses  and  surviv- 
ing parents  of  veterans  be  ranked— in  the  order  of  their  re- 
spective scores— above  all  other  candidates." 

Rank  on  the  eligible  list  and  availability  for  employment 
are  the  sole  factors  that  determine  which  candidates  are  con- 
sidered for  appointment  to  an  official  civil  service  position. 
When  a  public  agency  has  a  vacancy,  it  requisitions  a  list  of 
"certified  eligibles"  from  the  state  personnel  division.  Under 
formulas  prescribed  by  civil  service  rules,  a  small  number  of 
candidates  from  the  top  of  an  appropriate  list,  three  if  there 
is  only  one  vacancy,  are  certified.  The  appointing  agency 

holding,  inter  alia,  nondurational  residency  requirement  in  New  York 
veterans'  preference  statute),  summarily  aff'd,  417  U.  S.  901. 
10 Chapter  31,  §23,  provides  in  full: 

"The  names  of  persons  who  pass  examinations  for  appointment  to  any 
position  classified  under  the  civil  service  shall  be  placed  upon  the  eligible 
lists  in  the  following  order: — 

"(1)  Disabled  veterans  ...  in  the  order  of  their  respective  standing; 
(2)  veterans  in  the  order  of  their  respective  standing;  (3)  persons  de- 
scribed in  section  twenty-three  B  [the  widow  or  widowed  mother  of  a  vet- 
eran killed  in  action  or  who  died  from  a  jc  vice-connected  disability  in- 
curred in  wartime  service  and  who  has  not  remarried]  *n  the  order  of  their 
respective  standing;  (4)  other  applicants  in  the  order  of  their  respective 
standing.  Upon  receipt  of  a  requisition,  names  shall  be  certified  from  such 
lists  according  to  the  method  of  certification  prescribed  by  the  civil  service 
rules.  A  disabled  veteran  shall  be  retained  in  employment  in  preference  to 
all  other  persons,  including  veterans." 

A  1977  amendment  extended  the  dependents'  preference  to  "surviving 
sppuses,"  and  "surviving  parents."  1977  Mass.  Acts,  eh.  815. 
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is  then  required  to  choose  from  among  these  candidates.11 
Although  the  veterans'  preference  thus  does  not  guarantee 
that  a  veteran  will  be  appointed,  it  is  obvious  that  the  prefer- 
ence gives  to  veterans  who  achieve  passing  scores  a  well-nigh 
absolute  advantage.  x 
*  B 

The  appellee  has  lived  in  Dracut,  Mass.,  most  of  her  life. 
She  entered  the  work  force  in  1948,  and  for  the  next  14  yean 
worked  at  a  variety  of  jobs  in  the  private  sector.  She  first 
entered  the  state  civil  service  system  in  1963,  having  competed 
successfully  for  a  position  as  Senior  Clerk  Stenographer  in 
the  Massachusetts  Civil  Defense  Agency.  There  she  worked 
for  four  years.  In  1967,  she  was  promoted  to  the  position  of 
Federal  Funds  and  Personnel  Coordinator  in  the  same  agency. 
The  agency,  and  with  it  her  job,  was  eliminated  in  1975. 

During  her  12-year  tenure  as  a  publit  employee,  Ms.  Feeney 
took  and  passed  a  number  of  open  competitive  civil  service 
examinations.  On  several  she  did  quite  well,  receiving  in 
1971  the  second  highest  score  on  an  examination  for  a  job  with 
the  Board  of  Dental  Examiners,  and  in  1973  the  third  highest 
on  a  test  for  an  Administrative  Assistant  position  with  a 
mental  health  center.  Her  high  scores,  however,  did  not  win 
her  a  place  on  the  certified  eligible  list.  Because  of  the  vet- 
erans' preference,  she  was  ranked  sixth  behind  five  male  vet- 
erans on  the  Dental  Examiner  list.  She  was  not  certified, 
and  a  lower  scoring  veteran  was  eventually  appointed.  On 
the  1973  examination,  she  was  placed  in  a  position  on  the  list 
behind  12  male  veterans,  11  of  whom  had  lower  scores.  Fol- 
lowing the  other  examinations  that  she  took,  her  name  was 
similarly  ranked  below  those  of  veterans  who  had  achieved 
passing  grades. 


11 A  1978  amendment  requires  the  appointing  authority  to  file  a  written 
statement  of  reasons  if  the  perron  whose  name  was  not  highest  is  selected. 
1078  Mass.  Arts,  ch.  393,  §11,  currently  codified  at  Mass.  Qen.  Laws 
Ann.,  ch.  31,  §27  (West  1979). 
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Ms.  Feeney's  interest  in  securing  a  better  job  in  state  gov- 
ernment did  not  wane.  Having  been  consistently  eclipsed 
by  veterans,  however,  she  eventually  concluded  that  further 
competition  for  civil  service  positions  of  interest  to  veterans 
would  be  futile.  In  1975,  shortly  after  her  civil  defense  job 
was  abolished,  she  commenced  this  litigation. 


The  veterans'  hiring  preference  in  Massachusetts,  as  in 
other  jurisdictions,  has  traditionally  been  justified  as  a  meas- 
ure designed  to  reward  veterans  for  the  sacrifice  of  military 
service/ to  ease  the  transition  from  military  to  civilian  life,  to 
encourage  patriotic  service,  and  to  attract  loyal  and  well- 
disciplined  people  to  civil  service  occupations."  See,  e.  g., 
Hutcheson  v.  Director  of  Civil  Service,  361  Mass.  480,  281 
X.  E.  2d  53  (1972).  The  Massachusetts  law  dates  back  to 
1884,  when  the  State,  as  part  of  its  first  civil  service  legisla- 
tion, gave  a  statutory  preference  to  civil  service  applicants 
who  were  Civil  War  veterans  if  their  qualifications  were  equal 
to  those  of  nonvetcrans.  1884  Mass.  Acts,  ch.  320,  §  14  (sixth). 
This  tie-breaking  provision  blossomed  into  a  truly  abso- 
lute preference  in  1895,  when  the  State  enacted  its  first  gen- 
eral veterans'  preference  law  and  exempted  veterans  from 
all  merit  selection  requirements.  1895  Mass.  Acts,  ch.  501, 
§2.  In  response  to  a  challenge  brought  by  a  male  non- 
veteran,  this  statute  was  declared  violative  of  state  constitu- 
tional provisions  guaranteeing  that  government  should  be 

12  Veterans'  preference  laws  have  been  challenged  so  often  that  the 
rationale  in  their  support  has  become  essentially  standardized.  See,  e. 
Koclfgcn  v.  Jackson,  355  P.  Supp.  243  (Minn.  1972),  summarily  aff'd,  410 
l?.  S.  976;  August  v.  Bronstein,  supra;  Rios  v.  DiUman,  499  F.  2d  329 
'CA5  1974) ;  cf.  Mitchell  v,  Cohen,  333  U.  S.  411,  419  n.  12.  See  generally 
Rlumberg,  De  Facto  and  De  Jure  Sex  Discrimination  Under  tho  Equal 
Protection  Clause:  A  Reconsideration  of  the  Veterans'  Preference  in  Public 
Fmployment,  26  Buffalo  L.  Rev.  3  (1977).  For  a  collection  of  early  cases, 
see  Annot.,  Veterans'  Preference  Laws,  161  A.  L.  R.  494  (1946). 


c  '  792 


786 


Opinion  of  tbe  Court  442  U.  S. 

for  the  "common  good"  and  prohibiting  hereditary  titles. 
Brown  v.  Russell,  166  Mass.  14,  43  N.  £.  1005  (1896). 

The  current  veterans'  preference  law  has  its  origins  in  an 
1896  statute,  enacted  to  meet  the  state  constitutional  stand- 
ards enunciated  in  Brown  v.  Russell.  That  statute  limited 
the  absolute  preference  to  veterans  who  were  otherwise  quali- 
fied." A  closely  divided  Supreme  Judicial  Court,  in  an  ad- 
visory opinion  issued  the  same  year,  concluded  that  the  pref- 
erence embodied  in  such  a  statute  would  be  valid.  Opinion  of 
the  Justices,  166  Mass.  589,  44  X.  E.  625  (1896).  In  1919, 
when  the  preference  was  extended  to  cover  the  veterans  of 
World  War  I,  the  formula  was  fjurther  limited  to  provide  for  a 
priority  in  eligibility,  in  contrast  to  an  absolute  preference  in 
hiring."  See  Corliss  v.  Civil  Service  Comm'rs,  242  Mass.  61, 
136  N.  E.  35Q  (1922).  In  Mayor  of  Lynn  v.  Commissioner  of 
Cm  Service,  260  Mass.  410,  414,  169  N.  E.  502,  503-504 
(1929),  the  Supreme  Judicial  Court,  adhering  to  the  views 
expressed  in  its  1896  advisory  opinion,  sustained  this  statute 
against  a  state  constitutional  challenge. 

Since  1919,  the  preference  has  been  repeatedly  amended 
to  cover  persons  who  served  in  subsequent  wars,  declared  or 

11 1896  Mass.  Acts,  cb.  517,  §  2.  Tbe  statute  provided  that  veterans 
who  passed  examinations  should  "be  preferred  in  appointment  to  aD  per- 
sons not  veterans  ..."  A  proviso  stated:  "But  nothing  herein  con- 
tained shall  be  construed  to  prevent  the  certification  and  employment  of 
women." 

14 1919  Mass.  Acts,  ch.  150,  §  2.  The  amended  statute  provided  that 
"the  names  of  veterans  who  pj»«s  examinations  .  .  .  shall  be  placed  upon 
the  .  .  .  eligible  lists  in  the  order  of  their  respective  standing,  above  the 
names  of  all  other  applicants,"  and  further  provided  that  "upon  receipt 
of  a  requisition  not  especially  calling  for  women,  names  shall  be  certified 
from  such  lists  .  .  .  ."  The  exemption  for  "women's  requisitions"  was 
retained  in  substantially  this  form  in  subsequent  revisions,  see,  e.  V.,  1954 
Mass.  Acts,  ch.  627,  §5.  It  was  eliminated  in  1971,  1971  Mass.  Acts, 
ch.  219,  when  the  State  made  all  single-sex  examinations  subject  to  the 
prior  approval  of  the  Massachusetts  Commission  Against  Discrimination, 
1971  Mass.  Acts,  ch.  221. 
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undeclared.  See  1943  Mass.  Acts,  ch.  194;  1949  Mass.  Acts, 
ch.  642,  §2  (World  War  II);  1954  Mass.  Acts,  ch.  627 
(Korea);  1968-Masr.  Acts,  ch.  631,  §  1  (Vietnam)."  The 
current  preference  formula  in  ch.  31,  §  23,  is  substantially  the 
same  as  that  settled  upon  in  1919.  This  absolute  preference- 
even  as  modified  in  1919 — has  never  been  universally  popular. 
Over  the  years  it  has  been  subjected  to  repeated  legal  chal- 
lenges, see  Hutcheson  v.  Director  of  Civil  Service,  supra  (col- 
lecting cases),  to  criticism  by  civil  service  reform  groups,  see, 
e.  g.,  Report  of  the  Massachusetts  Committee  on  Public  Serv- 
ice on  Initiative  Bill  Relative  to  Veterans'  Preference,  S.  No. 
279  (1926);  Report  of  Massachusetts  Special  Commission 
on  Civil  Service  and  Public  Personnel  Administration  37-43 
(June  15,  1967)  (hereinafter  1967  Report),  and,  in  1926 
to  a  referendum  in  which  it  was  reaffirmed  by  a  majority  of 
51.99&.  See  id.,  at  38.  The  present  case  is  apparently  the 
first  to  challenge  the  Massachusetts  veterans'  preference  *on 
the  simple  ground  that  it  discriminates  on  the  basis  of  sex." 

V  D 

The  first  Massachusetts  veterans'  preference  statute  de- 
fined the  term  "veterans"  in  gender-neutral  language.  See 

14  A  provision  requiring  public  agencies  to  hire  disabled  veterans  certi- 
fied as  eligible  was  added  in  1922. .  1922  Mass,  Acts,  ch.  463.  It  was 
invalidated  as  applied  in  Hxdcheton  v.  Director  of  Civil  Service,  361  Mass. 
4S0,  281  N.  E.  2d  63  (1972)  (suit  by  veteran  arguing  that  absolute  pref- 
erence for  disabled  veterans  was  arbitrary  on  facts).  It  has  since  been 
eliminated  and  replaced  with  a  provision  giving  disabled  veterans  an  abso- 
lute preference  in  retention.  See  Mass.  Gen.  Laws  Ann.,  ch.  31,  §26 
(West  1979).  See  n.  10,  aupra. 

u  For  cases  presenting  similar  challenges  to  the  veterans9  preference  laws 
"i  other  States,  see  Ballou  v.  State  Department  of  Civil  Service,  75  N.  J. 
W5,  382  A.  2d  1118  (1978)  (sustaining  New  Jersey  absolute  preference); 
ftiHtrman  v.  Jonei,  356  F.  Supp,  252  (MD  Pa.  1973)  (sustaining  Pennsyl- 
vania point  preference);  Branch  v.  Du  Boh,  418  F.  Supp.  1128  (ND  111. 
1976)  (sustaining  Illinois  modified  point  preference);  Wisconsin  Nat. 
Organization  for  Women  v.  Wisconsin,  417  F.  Supp.  978  (WD  Wis.  1976) 
tastaining  Wisconsin  point  preference). 
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1896  Mass.  Acts,  ch.  517  §  1  ("a  person"  who  served  in  the 
United  States  Army  or  Navy),  and  subsequent  amendments 
have  followed  this  pattern,  see,  e.  g.,  1919  Mass.  Acts,  ch. 
150,  §  1  ("any  person  who  has  served  .  . .") ;  1954  Mass  Acts, 
ch.  627,  §  1  ("any  person,  male  or  female,  including  a  nurse"). 
Women  who  have  served  in  official  United  States  military 
units  during  wartime,  then,  have  always  been  entitled  to  the 
benefit  of  the  preference.  In  addition,  Massachusetts, 
through  a  1943  amendment  to  the  definition  of  "wartime 
service,"  extended  the  preference  to  women  who  served  in 
unofficial  auxiliary  women's  units.   1943  Mass.  Acts,  ch.  194." 

When  the  first  general  veterans'  preference  statute  wi* 
adopted  in  1896,  there  were  no  women  veterans."  The  stat- 
ute, however,  covered  only  Civil  War  veterans.  Most  of  them 
were  beyond  middle  age,  and  relatively  few  were  actively 
competing  for  public  employment."  Thus,  the  impact  of 


"  The  provision,  pr.ssed  shortly  after  the  creation  of  the  Women's  Army 
Auxiliary  Corps  (WAAC),  see  m.  Si,  infra,  is  currently  found  at  Mass. 
Gen.  Laws  Ann.,  ch.  4,  §  7,  d.  43  (West  1976),  see  n.  8,  supra.  "Wartime 
service"  is  defined  as  service  performed  by  a  member  of  the  "WAAC." 
A  "WAAC"  is  "any  woman  who  was  discharged  and  so  served  in  any  corps 
or  unit  of  the  United  States  established  for  the  purpose  of  enabling  women 
tc  serve  with,  or  as  auxiliary  to,  the  armed  forces  of  the  United  States  and 
such  woman  shall  bo  deemed  to  be  a  veteran."  Ibid. 

"  Small  numbers  of  women  served  in  combat  role3  in  ever)'  war  before  the 
20th  century  in  which  the  United  States  was  involved,  but  usually  unofficially 
or  disguised  as  men.  Sec  M  Binkin  &  S  Bach,  Women  and  the  Military  5 
(1977)  (hereinafter  Binkin  and  Bach).  Among  the  better  known  are  Molly 
Pitcher  (Revolutionary  War),  Deborah  Sampson  (Revolutionary  War), 
and  Lucy  Brewer  (War  of  1812).  Passing  as  one  "George  Baker,"  Brewer 
served  for  three  years  as  a  gunner  on  the  U.  S.  S.  Constitution  ("Old 
Ironsides")  and  distinguished  herself  in  several  major  naval  battles  in  the 
War  of  1812.  Sec  J.  Laffin,  Women  in  Battle  116-122  (1967). 

**By  1SS7,  the  average  age  of  Civil  War  veterans  in  Massachusetts 
was  already  over  50.  Massachusetts  Civil  Sen-ice  Commissioners,  Third 
Annual  Report  22  (1887).  The  tie-breaking  preference  which  had  been 
established  under  the  1884  statute  had  apparently  been  difficult  to  enforce, 
since  many  appointing  officers  "prefer  younger  men."  Ibid.  The  1896 
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the  preference  upon  the  employment  opportunities  of  non- 
veterans  as  a  group  and  women  in  particular  was  slight." 

Notwithstanding  the  apparent  attempts  by  Massachusetts 
to  include  as  many  military  women  as  possible  within  the 
scope  of  the  preference,  the  statute  today  benefits  an  over- 
whelmingly male  class.  This  is  attributable  in  some  meas- 
ure to  the  variety  of  federal  statutes,  regulations,  and  policies 
that  have  restricted  the  number  of  women  who  could  enlist 
in  the  United  States  Armed  Forces,**  and  largely  to  the  simple 


statute  which  established  the  first  valid  absolute  preference,  see  $upra9  at 
26G,  again  covered  only  Civil  War  veterans.  1896  Mass.  Ads.  ch.  517,  { 1. 

*°In  1896,  for  example  2,804  persons  ap^ied  for  civil  service  positional 
2,031  were  men,  of  whom  only  32  were  veterans;  773  were  women.  Of 
the  047  persons  appointed,  825  were  men,  of  whom  only  0  were  veterans; 
122  were  women.  Massachusetts  Civil  Sen  ice  Commissioners,  Thirteenth 
Annual  Report  5,  6  (1896).  The  average  age  of  the  applicants  was  38. 
Ibid. 

11  The  Army  Xurse  Corps,  created  by  Congress  in  1901,  waa  the  firrt 
official  military  unit  for  women,  but  its  member*  were  not  granted  full 
military  rank  until  1944.  See  Binkin  and  Bach  4-21;  M.  Treadwell,  The 
Women's  Army  Corps  6  (Dept.  of  Army  1954)  (hereinafter  Treadwell). 
During  World  War  I,  a  variety  of  proposals  were  made  to  enlist  women 
for  work  as  doctor?,  telephone  operators,  and  clerks,  but  all  were  rejected 
by  the  War  Department.  See  ibid.  The  Xavy,  however,  interpreted  its 
own  authority  broadly  to  include  a  power  to  enlist  wenaen  as  Yeoman  F's 
and  Marine  F's.  About  13,000  women  served  in  this  rank,  working 
primarily  at  clerical  jobs.  These  women  were  the  first  in  the  United 
States  to  be  admitted  to  full  military  rank  and  status.  See  id,,  at  10. 

Official  military  corps  for  women  were  established  in  response  to 
the  massive  personnel  needs  of  World  War  II.  Ste  generally  Binkin 
and  Bach;  Treadwell.  The  Women's  Army  Auxiliary  Corp3  (WAAC)— 
the  unofficial  prc-decessor  of  the  Women's  Army  Corps  (WAC) — wis 
created  on  May  14,  1942,  followed  two  months  later  by  the  WAVES 
(Women  Accepted  for  Voluntary  Emergency  Service).  See  Binkin  and 
Bach  7.  Not  long  after,  the  United  States  Marine  Corj^  Women's  Reserve 
and  the  Const  Gunrd  Women's  Reserve  (SPAR)  were  erablished.  See  ibid. 
Some  350,000  women  served  in  the  four  services :  some  800  women  also 
served  as  Women'?  Airforce  Sen* ice  Pilots  (WASPS).  Ibid.  Most  worked 
in  health  care,  administration,  and  communications;  they  were  also  em- 
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fact  that  women  have  never  been  subjected  to  a  military 
draft.  See  generally  Binkin  and  Bach  4-21. 

When  this  litigation  was  commenced,  then,  over  08%  of 
the  veterans  in  Massachusetts  were  male;  only  1.8%  were 
female.  And  over  one-quarter  of  the  Massachusetts  popular 
tion  were  veterans.  During  the  decade  between  1063  and 
*  1073  when  the  appellee  was  actively  participating  in  the 
State's  merit  selection  system,  47,005  new  permanent  ap- 
pointments were  made  in  the  classified  official  service.  Forty- 
three  percent  of  those  hired  were  women,  and  57%  were 
men.  Of  the  women  appointed,  1.8%  were  veterans,  while 
64%  of  the  men  had  veterah  status.  A  large  unspecified 
percentage  of  the  female  appointees  were  serving  in  lower 
paying  positions  for  which  males  traditionally  had  not  applied." 


ployed  as  airplane  mechanics,  parachute  riggers,  gunnery  instnicton,  air 
traffic  controllers,  and  the  like. 

The  authorizations  for  the  women's  units  during  World  War  II  were 
temporary.  The  Women's  Armed  Services  Integration  Act  of  1948,  62 
8tat.  356,  established  the  women's  services  on  a  permanent  basis.  Under 
the  Act,  women  were  given  regular  military  status.  However,  quotas  were 
placed  on  the  numbers  who  could  enlist,  62  Stat.  357,  360-361  (no  more 
than  2%  of  total  enlisted  strength),  eligibility  requirements  were  more 
stringent  than  those  for  men,  and  career  opportunities  were  limited.  Bin- 
kin  and  Bach  11-12.  During  the  1950's  and  I960'-?,  enlisted  women  con- 
stituted  little  more  than  1%  of  the  total  force.  In  1967,  the  2%  quota 
was  lifted,  §  1  (9)(E),  81  Stat.  375,  10  U.  S.  C.  §3209  (b),  and  in  the 
1970's  many  restrictive  policies  concerning  women  s  participation  in  the 
military  have  been  eliminated  or  modified.  See  generally  Binkin  and 
Bach.  In  1972,  women  still  constituted  less  tkm  2%  of  the  enlisted 
strength.  Id.,  at  14.  By  1975,  when  this  litigation  was  commenced,  the 
percentage  had  risen  to  4.6%.  Ibid. 

"The  former  exemption  for  "women's  requisitions,"  see  nn.  13,  14, 
supra,  may  have  operated  in  the  20th  century  to  protect  these  types 
of  jobs  from  the  imparl  of  the  preference.  However,  the  statutory  his- 
tory indicates  that  this  was  not  its  purpose.  The  provision  dates  back 
to  the  1896  veterans9  preference  law  and  was  retained  in  the  law  substan- 
tially unchanged  until  it  was  eliminated  in  1971.  See  n.  14,  mpra.  Since 
veterans  in  1896  were  a  small  but  an  exclusively  male  class,  such  a  pro- 
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On  each  of  50  sample  eligible  lists  that-  are  part  of  the  record 
in  this  case,  one  or  more  women  who  would  have  been  cer- 
tified as  eligible  for  appointment  on  the  basis  of  test  results 
were  displaced  by  veterans  whose  test-  scores  were  lower. 

At  the  outset  of  this  litigation  appellants  conceded  that  for 
"many  of  the  permanent  positions  for  which  males  and  fe- 
males have  competed"  the  veterans'  preference  has  "resulted 
in  a  substantially  greater  proportion  of  female  eligibles  than 
niale  eligibles"  not  being  certified  for  consideration.  The 
impact  of  the  veterans'  preference  law  upon  the  public  em- 
ployment opportunities  of  women  has  thus  been  severe.  This 
impact  lies  at  the  heart  of  the  appellee's  federal  constitutional" 
claim. 

II 

The  sole  question  for  decision  on  this  appeal  is  whether 
Massachusetts,  in  granting  an  absolute  lifetime  preference 
to  veterans,  has  discriminated  against  women  in  violation 
of  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment. 

A 

The  equal  protection  guarantee  of  the  Fourteenth  Amend- 
ment does  not  take  from  the  States  all  power  of  classifica- 
tion. Massachusetts  Bd.  of  Retirement  v.  Murgia,  427  U.  S. 
307,  314.   Most  laws  classify,  and  many  affect  certain  groups 

vision  was  apparently  included  to  ensure  that  the  statute  would  not  be 
construed  to  outlaw  a  pre-existing  practice  of  skgle-sex  hiring  explicitly 
authorized  under  the  1884  Civil  Service  statute.  See  Rule  XIX.3,  Mas- 
sachusetts Civil  Service  Law  and  Rules  and  Regulations  of  the  Commis- 
sioners (1S84)  ("In  case  the  request  for  any  .  .  .  certification,  or  any  law 
or  regulation,  shall  call  for  persons  of  one  sex.  tfcsse  of  that  sex  shall  be 
certified;  otherwise  sex  shall  be  disregarded  in  edification").  The  vet- 
erans' preference  statute  at  no  point  endorsed  tlis  practice.  Historical 
materials  indicate,  however,  that  the  early  preference  law  may  have 
operated  to  encourage  the  employment  of  women  in  positions  from  which 
they  previously  had  been  excluded.  See  Tbirtetnti  Annual  Report,  $upra 
n.  20,  at  5,  6;  Third  Annual  Report,  supra  n.  19,  at  23.  ' 
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unevenly,  even  though  the  law  itself  treats  them  no  differently 
from  all  other  members  of  the  class  described  by  the  law. 
When  the  basic  classification  is  rationally  based,  uneven 
effects  upon  particular  groups  within  a  class  are  ordinarily  of 
no  constitutional  concern.  New  York  City  Transit  Author- 
ity v.  Beazer,  440  U.  S.  568;  Jefferson  v.  Hackney,  406  U.  S. 
535,  548.  Cf.  James  v.  Valtierra,  402  U.  S.  137.  The  calculus 
of  effects,  the  manner  in  which  a  particular  law  reverberates 
in  a  society,  is  a  legislative  and  not  a  judicial  responsibility. 
Dandridge  v.  Williams,  397  U.  S.  471;  San  Antonio  School 
Dist.  v.  Rodriguez,  411  U.  S.  1.  In  assessing  an  equal  pro- 
tection challenge,  a  court  is  called  upon  only  to  measure  the 
basic  validity  of  the  legislative  classification.  Barrett  v. 
Indiana,  229  U.  S.  26,  29-30;  Railway  Express  Agency  v. 
New  York,  336  U.  S.  106.  When  some  other  independent 
right  is  not  at  stake,  see,  e.  g.,  Shapiro  v.  Thompson,  394 
U.  S.  618,  and  when  there  is  no  "reason  to  infer  antipathy," 
Vance  v.  Bradley,  440  U.  S.  93,  97,  it  is  presumed  that 
"even  improvident  decisions  will  eventually  be  rectified  by  the 

democratic  process  "  Ibid. 

Certain  classifications,  however,  in  themselves  supply  a 
reason  to  infer  antipathy.  Race  is  the  paradigm.  A  racial 
classification,  regard!  .ss  of  purported  motivation,  is  presump- 
tively invalid  and  can  be  upheld  only  upon  an  extraordinary 
justification.  Brown  v.  Board  of  Education,  347  U.  S.  483; 
McLaughlin  v.  Florida,  379  U.  S.  184.  This  rule  applies 
as  well  to  a  classification  that  is  ostensibly  neutral  but  is  an 
obvious  pretext  for  racial  discrimination.  Yick  Wo  v. 
Hopkins,  118  U.  S.  356;  Guinn  v.  United  States,  238  U.  S. 
347;  cf.  Lane  v.  Wilson,  307  U.  S.  268;  Gomillion  v.  Lightfoot, 
364  U.  S.  339.  But,  as  was  made  clear  in  Washington  v.  Davis, 
426  U.  S.  229,  and  Arlington  Heights  v.  Metropolitan  Housing 
Dev.  Corp.,  429  U.  S.  252,  even  if  a  neutral  law  has  a  dis- 
proportionately adverse  effect  upon  a  racial  minority,  it  is 
unconstitutional  under  the  Equal  Protection  Clause  only  if 
that  impact  can  lie  traced  to  a  discriminatory  purpose. 
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Classifications  based  upon  gender,  not  unlike  those  based 
upon  race,  have  traditionally  been  the  touchstone  for  per- 
vasive and  often  subtle  discrimination.   Caban  v.  Mohammed, 
441  U.  S.  380,  398  (Stewart,  J.,  dissenting).   This  Court's 
recent  cases  teach  that  such  classifications  must  bear  a  close 
and  substantial  relationship  to  important  governmental  objec- 
tives, Craig  v.  Bonn,  429  U.  S.  190,  197,  and  are  in  many 
settings  unconstitutional.  Reed  v.  Reed,  404  U.  S.  71 ;,  Fron- 
tier v.  Richardson,  411  U.  S.  677;  Weinberger  v.  wdsenfeld, 
420  U.  S.  636;  Craig  v,  Boren,  supra;  Calif ano  v.  Goldfarb, 
430  U.  S.  199;  Orr  v.  Orr,  440  U.  S.  268;  Caban  v.  Moham- 
med, supra.   Although  public  employment  is  not  a  consti- 
tutional right,  Massachusetts  Bd.  of  Retirement  v.  Murgia, 
supra,  and  the  States  have  wide  discretion  in  framing  em- 
ployee qualifications,  see,  e.  g.,  New  York  City  Transit  Au- 
thority v.  Beazer,  supra,  these  precedents  dictate  that  any 
state  law  overtly  or  covertly  designed  to  prefer  males  over 
females  in  public  employment  would  require  an  exceedingly 
persuasive  justification  to  withstand  a  constitutional  chal- 
lenge under  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment. 

B 

The  cases  of  Washington  v.  Davis,  supra,  and  Arlington 
Heights  v.  Metropolitan  Housing  Dev.  Corp.,  supra,  recog- 
nize that  when  a  neutral  law  has  a  disparate  impact  upon  a 
proup  that  has  historically  been  the  victim  of  discrimination, 
an  unconstitutional  purpose  may  still  be  at  work.  But  those 
eases  signaled  no  departure  from  the  settled  rule  that  the 
Fourteenth  Amendment  guarantees  equal  laws,  not  equal 
results.  Davis  upheld  a  job-related  employment  test  that 
white  people  passed  in  proportionately  greater  numbers  than 
Xegrocs,  for  there  had  been  no  showing  that  racial  discrimi- 
nation entered  into  the  establishment  or  formulation  of  the 
test.  Arlington  Heights  upheld  a  zoning  board  decision  that 
tended  to  perpetuate  racially  segregated  housing  patterns 
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since,  apart  from  its  effect,  thtfboard's  decision  was  shown  to 
be  nothing  more  than  an  application  of  a  constitutionally 
neutral  zoning  policy.  Those  principles  apply  with  equal 
force  to  a  case  involving  alleged  gender  discrimination. 

When  a  statute  gender-neutral  on  its  face  is  challenged  on 
the  ground  that  its  effects  upon  women  are  disproportionably 
adverse,  a  twofold  inquiry  is  thus  appropriate.  The  first 
question  is  whether  the  statutory  classification  is  indeed  neu- 
tral in  the  sense  that  it  is  not  gender  based.  If  the  classi- 
fication itself,  covert  or  overt,  is  not  based  upon  gender,  the 
second  question  is  whether  the  adverse  effect  reflects  invidious 
gender-based  discrimination.  See  Arlington  Heights  v. 
Metropolitan  Housing  Dev.  Corp.,  supra.  In  this  second 
inquiry,  impact  provides  an  "important  starting  point,"  429 
U.  S.,  at  266,  but  purposeful  discrimination  is  "the  condition 
that  offends  the  Constitution ."  Swann  v.  Charlotte-Mecklen- 
burg Board  of  Education,  402  U.  S.  1, 16. 

It  is  against  this  background  of  precedent  that  we  consider 
the  merits  of  the  case  before  us. 

Ill 
A 

The  question  whether  ch.  31,  §23,  establishes  a  classifica- 
tion that  is  overtly  or  covertly  based  upon  gender  must  first 
be  considered.  The  appellee  has  conceded  that  ch.  31,  §  23,  is 
neutral  on  its  face.  She  has  also  acknowledged  that  state 
hiring  preferences  for  veterans  are  not  per  se  invalid,  for  she 
has  limited  her  challenge  to  the  absolute  lifetime  preference 
that  Massachusetts  provides  to  veterans.  The  District  Court 
made  two  central  findings  that  are  relevant  here:  first,  that 
ch.  31,  §23,  sepes  legitimate  and  worthy  purposes;  second, 
that  the  absolute  preference  was  not  established  for  the  pur- 
pose of  discriminating  against  women.  The  appellee  has 
thus  acknowledged  and  the  District  Court  has  thus  found 
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that  the  distinction  between  veterans  and  nonveterans  drawn 
by  ch.  31,  §23,  is  not  a  pretext  for  gender  discrimination. 
The  appellee's  concession  and  the  District  Court's  finding  are 
clearly  correct. 

If  the  impact  of  this  statute  could  not  be  plausibly  ex- 
plained on  a  neutral  ground,  impact  itself  would  signal  that 
the  real  classification  made  by  the  law  was  in  fact  hot  neu- 
tral. See  Washington  v.  Davis,  supra,  at  242;  Arlington 
Heights  v.  Metropolitan  Housing  Dev.  Corp.,  supra,  at  266. 
But  there  can  be  but  one  answer  to  the  question  whether  this 
veteran  preference  excludes  significant  numbers  of  women 
from  preferred  state  jobs  because  they  are  women  or  because 
they  are  nonveterans.  Apart  from  the  fact  that  the  definition 
of  "veterans"  in  the  statute  has  always  been  neutral  as  to 
gender  and  that  Massachusetts  has  consistenly  defined  vet- 
eran status  in  a  way  that  has  been  inclusive  of  women  who 
have  served  in  the  military,  this  is  not  a  law  that  can  plausibly 
be  explained  only  as  a  gender-based  Classification.  Indeed,  it 
is  not  a  law  that  can  rationally  be  explained  on  that  ground. 
Veteran  status  is  not  uniquely  male.  Although  few  women 
benefit  from  the  preference,  the  nonveteran  class  is  not  sub- 
stantially all  female.  To  the  contrary,  significant  numbers 
of  nonveterans  are  men,  and  all  nonveterans— male  as  well  as 
female— are  placed  at  a  disadvantage.  Too  many  men  are 
affected  by  ch.  31,  §  23,  to  permit  the  inference  that  the  stat- 
ute is  but  a  pretext  for  preferring  men  over  women. 

Moreover,  as  the  District  Court  implicitly  found,  the  pur- 
poses of  the  statute  provide  the  surest  explanation  for  its 
impact.  Just  as  there  arc  cases  in  which  impact  alone  can 
unmask  an  invidious  classification,  cf.  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  there  are  others,  in  which—notwithstanding 
impact— the  legitimate  noninvidious  purposes  of  a  law  can- 
not be  missed.  This  is  one.  The  distinction  made  by  ch.  31, 
§  23,  is.  as  it  seems  to  be,  quite  simply  betv  jen  veterans  and 
nonveterans,  not  between  men  and  women. 
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B 

The  dispositive  question,  then,  is  whether  the  appellee  has 
shown  that  a  gender-based  discriminatory  purpose  has,  at 
least  in  some  measure,  shaped  the  Massachusetts  veterans' 
preference  legislation.  As  did  the  District  Court,  she  points 
to  two  basic  factors  which  in  her  view  distinguish  ch.  31,  §  23, 
from  the  neutral  rules  at  issue  in  the  Washington  v.  Daw 
and  Arlington  Height*  cues.  The  first  is  the  nature  of  the 
preference,  which  is  said  to  be  demonstrably  gender-biased 
in  thejjiense  that  it  favors  a  status  reserved  under  federal 
military  policy  primarily  to  men.  The  second  concerns  the 
impact  of  the  absolute  lifetime  preference  upon  the  employ- 
ment opportunities  of  women,  an  impact  claimed  to  be  too 
inevitable  to  have  been  unintended.  The  appellee  contends 
that  these  factors,  coupled  with  the  fact  that  the  preference 
itself  has  little  if  any  relevance  to  actual  job  performance, 
more  than  suffice  to  prove  the  discriminatory  intent  required 
to  establish  a  constitutional  violation. 

1 

The  contention  that  this  veterans*  preference  is  "inherently 
nonneutral"  or  M$ender-b;ased"  presumes  that  the  State,  by 
favoring  veterans,  intentionally  incorporated  into  its  public 
employment  policies  the  panoply  of  sex-based  and  aseertedly 
discriminatory  federal  laws  that  have  prevented  all  but  a 
handful  of  women  from  becoming  veterans.  There  are  two 
serious  difficulties  with  this  argument.  First,  it  is  wholly  at 
odds  with  the  District  Court's  central  finding  that  Massa- 
chusetts has  not  offered  a  preference  to  veterans  for  the 
purpose  of  discriminating  against  women.  Second,  it  can- 
not be  reconciled  with  the  assumption  made  by  both  the 
appellee  and  the  District  Court  that  a  more  limited  hiring 
preference  for  veterans  could  be  sustained.  Taken  together, 
these  difficulties  are  fatal. 

To  the  extent  that  the  status  of  veteran  is  one  that  few 
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women  have  been  enabled  to  achieve,  every  hiring  preference 
for  veterans,  however  modest  or.  extreme,  is  inherently 
gender-biased.  If  Massachusetts  by  offering  such  a  prefer- 
ence can  be  said  intentionally  to  have  incorporated  into  its 
state  employment  policies  the  historical  gender-based  federal 
military  personnel  practices,  the  degree  of  the  preference 
would  or  should  make  no  constitutional  difference.  Invidious 
discrimination  does  not  become  less  so  because  the  discrimina- 
tion accomplished  is  of  a  lesser  magnitude."  Discriminatory 
intent  is  simply  not  amenable  to  calibration.  It  either  is  a 
factor  that  has  influenced  the  legislative  choice  or  it  is  not. 
Tho  District  Court's  conclusion  that  the  absolute  veterans' 
preference  was  not  originally  enacted  or  subsequently  re- 
affirmed for  the  purpose  of  giving  an  advantage  to  males  as  such 
necessarily  compels  the  conclusion  that  the  State  intended 
nothing  more  than  to  prefer  "veterans."  Given  this  finding, 
simple  logic  suggests  that  an  intent  to  exclude  women  from 
significant  public  jobs  was  not  at  work  in  this  law.  To 
reason  that  it  was,  by  describing  the  preference  as  "inherently 
nonneutral"  or  "gender-biased,"  is  merely  to  restate  the  fact 
of  impXct,  not  to  answer  the  question  of  intent. 

To  be  sure,  this  case  is  unusual  in  that  it  involves  a  law 
that  by  design  is  not  neutral.  The  law  overtly  prefers  vet- 
erans as  such.  As  opposed  to  the  written  test  at  issue  in 
Davis,  it  does  not  purport  to  define  a  job-related  character- 
istic. To  the  contrary,  it  confers  upon  a  specifically  described 
group— perceived  to  be  particularly  deserving— a  competitive 
hcadstart.  But  the  District  Court  found,  and  the  appellee 
has  not  disputed,  that  this  legislative  choice  was  legitimate. 
The  basic  distinction  between  veterans  and  nonveterans, 
having  been  found  not  gender-based,  and  the  goals  of  the 

"  This  is  not  to  ray  that  the  degree  of  impact  is  irrelevant  to  the 
question  of  intent.  But  it  is  to  say  that  a  more  modest  preference,  while 
it  might  well  lessen  impact  and,  as  the  State  argues,  might  lessen  the 
effectiveness  of  the  statute  in  helping  veterans,  would  not  be  any  more  or 
less  "neutral"  in  the  constitutional  sense. 
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preference  having  been  found  worthy,  ch.  31  must  be  ana- 
lyzed as  is  any  oilier  neutral  law  that  casts  a  greater  burden 
upon  women  as  i  group  than  upon  men  as  k  group.  The 
enlistment  policies  of  the  Armed  Services  may!  well  have  dis- 
criminated on  the  basis  of  sex.  See  Frontiero  v.  Richardson, 
411  U.  S.  677;  cf.  Schksinger  v.  Ballard,  419  U.  S.  498.  But 
the  history  of  discrimination  against  women  in  the  military 
is  not  on  trial  in  this  case. 

2 

,  The  appellee's  ultimate  argument  rests  upon  the  presump- 
tion, common  to  the  criminal  and  civil  law,  that  a  person 
intends  the  natural  and  foreseeable  consequences  of  his  vol- 
untary actions.  Her  position  was  well  stated  in  the  con- 
curring opinion  in  the  District  Court: 

"Conceding  .  .  .  that  the  goal  here  was  to  benefit  the 
veteran,  there  is  no  reason  to  absolve  the  legislature 
from  awareness  that  the  means  chosen  to  achieve  this 
goal  would  freeze  women  out  of  all  those  state,  jobs 
actively  sought  by  men.  To  be  sure,  the  legislature 
did  not  wish  to  harm  women.  But  the  cutting-off  of 
women's  opportunities  was  an  inevitable  concomitant  of 
the  chosen  scheme — as  inevitable  as  the  proposition  that 
if  tails  is  up,  heads  must  be  down.  Where  a  law's  con- 
sequences are  that  i  vitable,  can  they  meaningfully  be 
described  as  unintem!  d?"  451  F.  Supp..  at  151. 

This  rhetorical  question  implies  that  a  negative  answer  is 
obvious,  but  it  is  not.  The  decision  to  grant  a  preference 
to  veterans  was  of  course  "intentional."  So,  necessarily,  did 
an  adverse  impact  upon  non veterans  follow  from  that  deci- 
sion. And  it  cannot  seriously  be  argued  that  the  Legislature 
of  Massachusetts  could  have  been  unaware  that  most  veterans 
are  men.  It  would  thus  be  disingenuous  to  say  that  the  ad- 
verse consequences  of  this  legislation  for  women  were  unin- 
tended, in  the  sense  that  they  were  not  volitional  or  in  the 
sense  that  they  were  not  foreseeable. 
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"Discriminatory  purpose,"  however,  implies  more  than  in- 
tent as  volition  or  intent  as  awareness  of  consequences.  See 
United  Jewish  Organizations  v.  Carey,  430  U  S  144  179 
(concurring  opinion)."  It  implies  that  the  decisionmaker, 
in  this  case  a  state  legislature,  selected  or  reaffirmed  a  partic- 
ular course  of  action  at  least  in  part  "because  of,"  not  merely 
in  spite  of,  its  adverse  effects  upon  an  identifiable  group" 
Yet  nothing  in  the  record  demonstrates  that  this  preference 
for  veterans  was  originally  devised  or  subsequently  re-enacted 
because  it  would  accomplish  the  collateral  goal  of  keeping 
women  in  a  stereotypic  and  predefined  place  in  the  Mas- 
sachusetts Civil  Service. 

To  the  contrary,  the  statutory  history  shows  that  the  bene- 
fit of  the  preference  was  consistently  offered  to  "any  person" 
who  was  a  veteran.  That  benefit  has  been  extended  to 
women  under  a  very  broad  statutory  definition  of  the  term 
veteran^  The  preference  formula  itself,  which  is  the  focal 

"Proof  of  discriminator}-  intent  must  necessarily  usually  relv  on  ob- 
jective factors  several  of  which  were  outlined  in  Arlington  Height,  v 
Metropolitan  Housing  Dev.  Corp,  429  U.  S.  252,  266.  The  inquiry  fa 
pracfcal.  What  a  legislature  or  any  official  entity  fa  "up  to"  may  be 
plain  from  the  results  its  actions  achieve,  or  the  results  they  avoid.  Often 
it  is  made  clear  from  what  has  been  called,  in  a  different  context,  "the 
gne  and  take  of  the  station."  Cramer  v.  United  States,  325  U.  S.  1 
«W-33  (Jackson,  J.).  ' 

M  This  is  not  to  say  that  the  inevitability  or  foreseeability  of  conse- 
quences of  a  neutral  rule  has  no  bearing  upon  the  exigence  of  discrimi- 
natory mtent.  Certainly,  when  the  adverse  consequences  of  a  law  upon 
an  ,dent,nable  group  are  as  inevitable  as  the  gender-based  consequences 
of  en,  31,  §23,  a  strong  inference  that  the  adverse  effects  were  desired 

can  iwwmahly  be  drawn.   But  in  this  inquiry-made  as  it  is  under  the 
ConS,l(u,lon        |ri,prence  js  a  Wofk.ng  fooI(       a  ^ 

When  as  here,  the  .mpact  is  essentially  an  unavoidable  consequence  of  a  ' 
Illative  pohcy  that  has  in  itself  always  been  deemed  to  be  legitimate 
and  when  as  here,  the  statutory  history  and  all  of  the  available  evidence 
LtoTr^f  4,6  ,he  °PP°si,C'  ,hc  inference  "My  fails  to  ripen 

"Set?  irn.  8,  17,  supra. 
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point  of  this  challenge,  was  first  adopted— so  it  appears  from 
this  record— out  of  a  perceived  need  to  help  a  small  group  of 
older  Civil  War  veterans.  It  has  since  been  reaffirmed  and 
extended  only  to  cover  new  veterans.*7  Whan  the  totality 
of  legislative  actions  establishing  and  extending  the  Massa- 
chusetts veterans'  preference  are  considered,  see  Washington 
v.  Davis,  Mb  U.  S.,  at  242,  the  law  remains  what  it  purports 
to  be:  a  preference  for  veterans  of  either  sex  over  nonveterans 
of  either  sex,  not  for  men  over  women. 

IV 

Veterans'  hiring  preferences  represent  an  awkward — and, 
many  argue,  unfair — exception  to  the  widely  shared  view  that 
merit  and  merit  alone  should  prevail  in  the  employment 
policies  of  government.  After  a  war,  such  laws  have  been 
enacted  virtually  without  opposition.  During  peacetime,  they 
inevitably  have  come  to  be  viewed  in  many  quarters  as  un- 
democratic and  unwise."  Absolute  and  permanent  prefer- 
ences, as  the  troubled  history  of  this  law  demonstrates,  have 
always  been  subject  to  the  objection  that  they  give  the  vet- 

"  The  appellee  ha3  suggested  that  the  former  statutory  exception  for 
"women's  requisitions/*  see  nn.  13,  14,  supra,  supplies  evidence  that 
Massachusetts,  when  it  established  and  subsequently,  reaffirmed  the  abso- 
lute-preference legislation,  assumed  that  women  would  not  or  should  not 
compete  with  men.  She  has  further  suggested  that  the  former  provision 
extending  the  preference  to  certain  female  dependents  of  veterans,  see  n.  10, 
supra,  demonstrate?  that  ch.  31,  §23,  is  laced  tvith  "old  notions"  about 
the  proper  roles  and  needs  of  the  rexes.  See  Califano  v.  Goldfarb,  430 
U.  S.  199;  Weinberger  v.  Wiesenfeld,  420  U.  S.  636.  But  the  first  sug- 
gestion is  totally  belied  by  the  statutory  history,  see  supra,  at  2G7-271,  and 
nn.  19,  20,  and  the  second  fails  to  account  for  the  consistent  statutory 
recognition  of  the  contribution  of  women  to  this  Nation's  military  efforts. 

"  Sec  generally  Hearings  on  Veterans'  Preference  Oversight  before  the 
Subcommittee  on  Civil  Service  of  the  Hou?c  Post  Office  and  Civil  Service 
Committee,  95th  Cong.,  1st  Sess.  (1977);  Report  of  Comptroller  General, 
Conflicting  Congressional  Policies:  Veterans'  Preference  and  Apportion- 
ment vs.  Equal  Employment  Opportunity  (Sept.  29,  1977). 
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cran  more  than  a  square  deal.  But  the  Fourteenth  Amend- 
ment "cannot  be  made  a  refuge  from  ill-advised  .  .  .  laws." 
District  of  Columbia  v.  Brooke,  214  U.  S.  138,  150.  The 
substantial  edge  granted  to  veterans  by  ch.  31,  $  23,  may 
reflect  unwise  policy.  The  appellee,  however,  has  simply 
failed  to  demonstrate  that  the  law  in  any  way  reflects  a 
purpose  to  discriminate  on  the  basis  of  sex. 

The  judgment  is  reversed,  arid  thi  case  is  remanded  for 
further  proceedings  consistent  with  this  opinion. 

It  in  so  ordered. 

Mr.  Justice  Stevens,  with  whom  Mr.  Justice  White 
joins,  concurring. 

While  I  concur  in  the  Court's  opinion,  I  confess  that  I  am 
not  at  all  sure  that  there  is  any  difference  between  the  two 
questions  posed  ante,  at  274.  If  a  classification  is  not  overtly 
based  on  gender,  I  am  inclined  to  believe  the  question 
whether  it  is  covertly  gender  based  is  the  same  as  the  question 
whether  its  adverse  effects  reflect  invidious  gender-based  dis- 
crimination. However  vi;  question  is  phrased,  for  me  the 
answer  is  largely  provided  by  the  fact  that  the  number  of 
males  disadvantaged  by  Massachusetts'  veterans'  preference 
(1,867,000)  is  sufficiently  large— and  sufficiently  close  to  the 
number  of  disadvantaged  females  (2,954,000)— to  refute  the 
claim  that  the  rule  was  intended  to  benefit  males  as  a  class 
over  females  as  a  class. 

Mr.  Justice  Marshall,  with  whom  Mr.  Justice  Brennan 
joins,  dissenting. 

Although  acknowledging  that  in  some  circumstances,  dis- 
criminatory intent  may  be  inferred  from  the  inevitable  or 
foreseeable  impact  of  a  statute,  ante,  at  279  n.  25,  the  Court 
concludes  that  no  such  intent  has  been  established  here.  I 
cannot  agree.  In  my  judgment,  Massachusetts'  choice  of  an 
absolute  veterans'  preference  system  evinces  purposeful 
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gender-based  discrimination.  And  because  the  statutory 
scheme  bears  no  substantial  relationship  to  a  legitimate  gov- 
ernmental objective,  it  cannot  withstand  scrutiny  under  the 
Equal  Protection  Clause. 

I 

The  District  Court  found  that  the  "prime  objective"  of  the 
Massachusetts  veterans'  preference  statute,  Mass.  Gen.  Laws 
Ann.,  ch.  31,  §  23,  was  to  benefit  individuals  with  prior  mili- 
tary service.  Anthony  v.  Commonweath,  415  F.  Supp.  485, 
497  (Mass.  1976).  See  Feeney  v.  Massachusetts,  451  F. 
Supp.  143,  145  (Mass.  1978).  Under  the  Court's  analysis, 
this  factual  determination  "necessarily  compels  the  conclusion 
that  the  State  intended  nothing  more  than  to  prefer  'veterans-' 
Given  this  finding,  simple  ^ogic  suggests  than  an  intent  to  s 
exclude  women  from  significant  public  jobs  was  not  at  work  in 
this  law."  Ante,  at  277.  I  find  the  Court's  logic  neither 
simple  nor  compelling. 

That  a  legislature  seeks  to  advantage  one  group  does  not, 
as  a  matter  of  logic  or  of  common  sense,  exclude  the  possibility 
that  it  also  intends  to  disadvantage  another.  Individuals 
in  general  and  lawmakers  in  particular  frequently  act  for  a 
variety  of  reasons.  As  this  Court  recognized  in  Arlington 
Heights  v.  Metropolitan  Housing  Dev.  Corp.,  429  U.  S.  252, 
265  (1977),  "[r]arely  can  it  be  said  that  a  legislature  or  ad- 
ministrative body  operating  under  a  broad  mandate  made  a  de- 
cision motivated  solely  by  a  single  concern."  Absent  an  omni- 
science not  commonly  attributed  to  the  judiciary,  it  will  often 
be  impossible  to  ascertain  the  sole  or  even  dominant  purpose 
of  a  given  statute.  See  McGinnis  v.  Royster,  410  U.  S. 
263,  276-277  (1973);  Ely,  Legislative  and  Administrative 
Motivation  in  Constitutional  Law,  79  Yale  L.  J.  1205, 
1214  (1970).  Thus,  the  critical  constitutional  inquiry  is  not 
whether  an  illicit  consideration  was  the  primary  or  but-for 
cause  of  a  decision,  but  rather  whether  it  had  an  appreciable 
role  in  shaping  a  given  legislative  enactment.   Where  there  is 
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"proof  that  a  discriminatory  purpose  has  been  a  motivatin 
factor  in  the  decision,  .  . .  judicial  deference  is  no  longer  just: 
fied."  Arlington  Heights  v.  Metropolitan  Housing  Dev.  Corp 
supra,  at 265-266  (emphasis  added). 

Moreover,  since  reliable  evidence  of  subjective  intention 
is  seldom  obtainable,  resort  to  inference  based  on  objectiv 
factors  is  generally  unavoidable.  See  Beer  v.  United  Statei 
425  U.  S.  130,  148-149,  n.  4  (1976)  (Marshall,  J.,  dis 
senting);  cf.  Palmer  v.  Thompson,  403  U.  S.  217,  224-22 
(1971);  United  States  v.  O'Brien,  391'  U.  S.  367,  383-38 
(1968).  To  discern  the  purposes  underlying  facially  neutra 
policies,  this  Court  has  therefore  considered  the  degree,  in 
evitability,  and  foreseeability  of  any  disproportionate  impac 
as  well  as  the  alternatives  reasonably  available.  See  Monro* 
v.  Board  of  Commissioners,  391  U.  S.  450.  459  (1968);  Gos 
v.  Board  of  Education,  373  U.  S.  683,  688-689  (1963)  ;  Gomil 
lion  v.  Lightfoot,  364  U.  S.  339  (1960) ;  Griffin  v.  Illinois,  35] 
U.  S.  12,  17  n.  11  ( 1956).  Cf.  Albemarle  Paper  Co.  v.  Moody 
422  U.S.  405, 425  (1975). 

In  the  instant  case,  the  impact  of  the  Massachusetts  statute 
on  women  is  undisputed.  Any  veteran  with  ai  passing  grade 
on  the  civil  service  exam  must  be  placed  ahead  of  a  non- 
veteran,  regardless  of  their  respective  scores.  The  District 
Court  found  that,  as  a  practical  matter,  this  preference  sup- 
plants test  results  as  the  determinant  of  upper  level  civil 
service  appointments.  415  F.  Supp.,  at  4S8-489.  Because 
hss  than  2%  of  the  women  in  Massachusetts  are  veterans, 
the  absolute  preference  formula  has  rendered  desirable  state 
civil  service  employment  an  almost  exclusively  male  pre- 
rogative.  451  F.  Supp.,  at  151  (Campbell,  J.,  concurring). 

As  the  District  Court  recognized,  this  consequence  follows 
foreseeably,  indeed  inexorably,  from  the  long  history  of  pol- 
icies severely  limiting  women's  participation  in  the  military.1 

'Fee  Anthony  v.  Massachusetts,  415  F.  Supp.  4S5,  490,  495-499  (Mass. 
19761:  Feenev  v.  Afassachxtsetts,  451  F.  Supp.  143,  145,  148  (Mass. 
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Although  neutral  in  form,  the  statute  is  anything  but  neutral 
in  application.  It  inescapably  reserves  a  major  sector  of 
public  employment  to  "an  already  established-  class  which, 
as  a  matter  of  historical  fact,  is  98%  male."  Ibid.  Where  the 
foreseeable  impact  of  a  facially  neutral  policy  is  so  dispro- 
portionate, the  burden  should  rest  on  the  State  to  establish 
that  sex-based  considerations  played  no  part  in  the  choice  of 
the  particular  legislative  scheme.  Cf.  Castaneda  v.  Partida, 
430  U.  S.  482  (1977) ;  Washington  v.  Davis,  426  U.  S.  229, 241 
(1976) ;  Alexander  v.  Louisiana,  405  U.  S;  625,  632  (1972) ;  see 
generally  Brest,  Palmer  v.  Tfiompson:  An  Approach  to  the 
Problem  of  Unconstitutional  Legislative  Motive,  1971  Srp. 
Ct,  Rev.  95,  123. 

Clearly,  that  burden  was  not  sustained  h  -re.  The  legisla- 
tive history  of  the  statute  reflects  the  Commonwealth's  patent 
appreciation  of  the  impact  the  preference  system  would  have 
on  women,  and  an  equally  evident  desire  to  mitigate  that 
impact  only  with  respect  to  certain  traditionally  female  occu- 
pations.  Until  197  i,  the  statute  and  implementing  civil  serv- 

1978),  In  addition  to  the  2%  quota  on  women's  participation  in  the 
Armed  Forces,  sec  ante,  at  270  n.  21,  enlistment  and  appointment  require- 
ments have  been  more  stringent  for  females  than  males  with  respect  to 
age,  mental  and  physical  aptitude,  parental  consent,  and  educational  at- 
tainment. M.  Binkin  it  S.  Bach,  Women  and  the  Military  (1977)  (here- 
inafter Binkin  and  Bach) ;  Note,  The  Equal  Bights  Amendment  and  the 
Military,  82  Vale  L.  J.  1533,  1539  (1973).  Until  the  1970's,  the  Armed 
Forces  precluded  enlistment  and  appointment  of  women,  but  not  men,  who 
were  married  or  had  dependent  children.  See  415  F.  Supp.,  at  490; 
App.  85;  Ifxs.  98,  99,  103,  104.  Sex-based  restrictions  on  advancement 
and  training  opportunities  also  diminished  the  incentives  for  qualified 
women  to  fnlist.  Sec  Binkin  and  Bach  10-17;  Beans,  Sex  Discrimination 
in  the  Miliary,  67  Mil.  L.  Bev.  19,  59-83  (1975).  Cf.  Schlainger  v. 
Ballard,  419  U.  S.  498,  508  (1975). 

Thus,  unlike  the  ernploymenl  >xamination  in  Washington  v.  Davit,  428 
U.  S.  229  (1976),  which  the  Court  found  to  be  demonstrably  job  related, 
the  Massachusetts  preference  statute  incorporates  the  results  of  sex-baaed 
military  policies  irrelevant  to  women's  current  fitness  for  civilian  public 
employment.  See  415  F  Svpp.,  at  493-499. 
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ice  regulations  exempted  from  operation  of  the  preference  any 
job  requisitions  "especially  calling  for  women."  1954  Mass. 
Acts,  ch.  627,  §5.  See  also  1896  Mass.  Acts,  ch.  517;  §0: 
1919  Mass.  Acts,  ch.  150,  §2;  1945  Mass.  Acts,  ch.  72p,  §2 
(e) ;  1965  Mass.  Acts,  ch.  53;  ante,  at  266  nn.  13,  14.  In  (prac- 
tice, this  exemption,  coupled  with  the  absolute  preference  for 
veterans,  has  created  a  gender-based  civil  service  hierarchy, 
with  women  occupying  low-grade  clerical  and  secretarial  jobs 
and  men  holding  more  responsible  and  remunerative  posi- 
tions.  See  415  F.  Supp.,  at  488  ;  451  F.  Supp.,  at/148  n.  9.  , 

Thus,  for  over  70  years,  the  Commonwealth  has  maintained, 
as  an  integral  part  of  its  veterans'  preference  system,  an  ex- 
emption relegating  female  civil  service  applicants  to  occupa- 
tions traditionally  filled  by  women.  Such  a  statutory  scheme 
both  reflects  and  perpetuates  precisely  the  kind  of  archaic  as- 
sumptions about  women's  roles  which  we  have  previously  held 
invalid.  See  Orr  v.  Orr,  440  U.  S.  268  ( 1 979) ;  Calif ano  v.  Gold- 
farbt  430  U.  S.  199,  210-211  (1977);  Stanton  v.  Stanton,  421 
U.  S.  7, 14  (1975) ;  Weinberger  v.  Wiesenfeld,  420  U.  S.  636, 645 
0975).  Particularly  when  viewed  against  the  range  of  less 
discriminatory  alternatives  available  to  assist  veterans,'  Mas- 
sachusetts' choice  of  a  formula  that  so  severely  restricts 
public  employment  opportunities  for  women  cannot  reasonably 
he  thought  gender-neutral.  Cf.  Albemarle  Paper  Co.  v. 
Moody,  supra,  at  425.  The  Court's  conclusion  to  the  con- 
trary-that  "nothing  in  the  record"  evinces  a  "collateral  goal 
of  keeping  women  in  a  stereotypic  and  predefined  place  in  the 

*Onl>  fmir  Statca  afford  n  preference  comparable  in  scope  to  thnt  of 
Massachusetts.  Sec  Fleming  d  Shanor,  Veterans'  Preferences  and  Public 
Employment:  Unconstitutional  Gender  Discrimination?,  26  Emory  L,  J. 
13,  17  n.  13  (1977)  (citing  statutes).  Other  States  and  the  Federal  Gov- 
ernment f^rnnt  point  or  tic-breaking  preference*  that  do  not  foreclose 
opportunities-  for  women,  See  id.,  at  13,  and  nn.  12,  14;  ante,  at  261  n.  7; 
Hearings  on  Veterans'  Preference  Oversight  before  the  Subcommittee  on 
Civil  Service  of  the  House  Committee  on  I'ost  Office  and  Civil  Service, 
95th  Cong  ,  1st  Sess.,  4  (1977)  (statement  of  Alan  Campbell,  Chairman! 
Uniten  Stated  Civil  Service  Commission). 
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Massachusetts  Civil  Service,"  ante,  at  279— displays  a  singu- 
larly myopic  view  of  the  facts  established  below.* 

II 

To  survive  challenge  under  the  Equal  Protection  Clause, 
statutes  reflecting  gender-based  discrimination  must  be  sub- 
stantially related  to  the  achievement  of  important  govern- 
mental objectives.  See  Califano  v.  Webster,  430  U.  S.  313, 
316-317  (1977);  Craig  v.  Boren,  429  U.  S.  190,  197  (1976); 
Reed  v.  Reed,  404  U.  S.  71,  76  (1971).  Appellants  here  ad- 
vance three  interests  in  support  of  the  absolute  preference  sys- 
tem: (1)  assisting  veterans  in  their  readjustment  to  civilian 
life;  (2)  encouraging  military  enlistment;  and  (3)  rewarding 
those  who  have  served  their  country.  Brief  for  Appellants 
24.  Although  each  of  those  goals  is  unquestionably  legiti- 
mate, the  "mere  recitation  of  a  benign,  compensatory  purpose" 
cannot  of  itself  insulate  legislative  classifications  from  consti- 
tutional scrutiny.  Weinberger  v.  Wievenfeld,  supra,  at  648. 
And  in  this  case,  the  Commonwealth  has  failed  to  establish  a 
sufficient  relationship  between  its  objectives  and  the  means 
chosen  to  effectuate  them. 

With  respect  to  the  first  interest,  facilitating  veterans'  tran- 
sition to  civilian  status,  the  statute  is  plainly  overinclusive. 
Cf.  Trimble  v.  Gordon,  430  U.  S.  762.  770-772A(  1977); 
Jimenez  v.  Weinberger,  417  U.  S.  628,  637  (1974).  \  JJy  con- 
ferring a  permanent  preference,  the  legislation  allows  veterans 
to  invoke  their  advantage  repeatedly,  without  regard  to  (heir 
date  of  discharge.   As  the  record  demonstrates,  a  substantial 

a  Although  it  is  relevant  that  the  preference  slntute  nlso  disadvnnt  <  a 
substantial  group  of  men,  see  ante,  at  281  (Stevens,  J.,  concurring).  is 
equally  pertinent  that  47%  of  Massachusetts  men  over  18  nre  veterans,  as 
compared  to  0.8%  of  Massachusetts  women.  App.  S3.  Given  this  dis- 
parity, nnd  the  indicia  of  intent  noted  supra,  at  254-285,  the  absolute 
number  of  men  denied  preference  cannot  be  dispositive,  especially  since 
they  have  not  faced  the  barriers  to  nchicving  veteran  status  confronted  by 
women.   See  n.  1,  supra. 
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majority  of  those  currently  enjoying  the  benefits  of  the 
system  are  not  recently  discharged  veterans  in  need  of  read- 
justment assistance.4 

Nor  is  the  Commonwealth's  second  asserted  interest,  en- 
couraging military  service,  a  plausible  justification  for  this 
legislative  scheme.  In  its  original  and  subsequent  re-enact- 
ments, the  statute  extended  benefits  retroactively  to  veterans 
who  haJ  served  during  a  prior  specified  period.  See  ante, 
at  265-267.  If  the  Commonwealth's  "actual  purpose"  is  to 
induce  enlistment,  this  legislative  design  is  hardly  well  suited 
to  that  end.  See  Calif ano  v.  Webster,  supra,  at  317;  Wein* 
berger  v.  Wiesenfeld,  supra,  at  648.  For  I  am  unwilling  to 
assume  what  appellants  made  no  effort  to  prove,  that  the  pos- 
sibility of  obtaining  an  ex  post  facto  civil  service  preference 
significantly  influenced  the  enlistment  decisions  of  Massachu- 
setts residents.  Moreover,  even  if  such  influence  could  be 
presumed,  the  statute  is  still  grossly  overinclusive  in  that  it 
bestows  benefits  on  men  drafted  as  well  as  those  who 
volunteered. 

Finally,  the  Commonwealth's  third  interest,  rewarding  vet- 
erans, does  not  "adequately  justify  the  salient  features"  of  this 
preference  system.  Craig  v.  Bortn,  429  U.  S..  at  202-203. 
Sec  Orr  v.  Orr,  supra,  at  281.  Where  a  particular  statutory 
scheme  visits  substantial  hardship  on  a  class  long  subject  to 
discrimination,  the  legislation  cannot  be  sustained  unless 
"  'carefully  tuned  to  alternative  considerations.'  "  Trimble  v. 
Gordon,  supra,  at  772.  See  Caban  v.  Mohammed.  441  U.  &. 
380,  392-303,  n.  13  (1979);  Mathews  v.  Lucas,  427  U.  S.  495 
(1976).  Here,  there  are  a  wide  variety  of  less  discriminatory 
means  by  which  Massachusetts  could  effect  its  compensatory 
purposes,  For  example,  a  point  preference  system,  such  as  that 
maintained  by  many  States  and  the  Federal  Government, 

♦The  eligibility  lists  for  the  positions  Ms.  Feeney  souaht  included  95 
vetftrnns  for  whom  discharge  information  was  available.  Of  those  95  males, 
64  (67%)  were  discharged  prior  to  1960.   App.  106,  150-151,  169-170. 


256 


Marshall,  J.,  dissenting 


ERIC 


808 


288  OCTOBER  TERM,  1978 

Marshall,  J  ,  dissenting  442  U.  8. 

see  n.  2,  supra,  or  an  absolute  preference  for  a  limited  dura- 
tion, would  reward  veterans  without  excluding  all  qualified 
women  from  upper  lcvjfel  civil  service  positions.  Apart  from 
public  employment,  the  Commonwealth,  can,  and  docs,  afford 
assistance  to  veterans  in  various  ways,  including  tax  abate- 
ments, educational  subsidies,  and  special  programs  for  needy 
veterans.  See  Mass.  Gen.  Laws  Ann.,  ch.  59,  §  5,  Fifth  (West 
Supp.  1979);  Mass.  Gen.  Laws  Ann.,  ch.  69,  §§  7,  7B  (West 
Supp.  1979) ;  and  Mass.  Gen.  Laws  Ann.,  chs.  115, 115A  (West 
1969  and  Supp.  1978).  Unlike  these  and  similar  benefits,  the 
costs  of  which  arc  distributed  across  the  taxpayinr  public  gen- 
erally, the  Massachusetts  statute  exacts  a  substantial  price 
from  a  discrete  group  of  individuals  who  have  long  been  sub- 
ject to  employment  discrimination,5  and  who,  "because  of  cir- 
cumstances totally  beyond  their  control,  have  [had]  little  if 
any  chance  of  becoming  members  of  the  preferred  class."  415 
^Supp.,  at  499.   See  n.  1,  supra. 

In  its  present  unqualified  form,  the  veteran's  preference 
statute  precludes  all  but  a  small  fraction  of  Massachusetts 
wprnen  from  obtaining  any  civil  service  position  also  of  in- 
terest to  men.  See  451  F.  Supp.,  at  151  (Campbell,  J.,  con- 
curring). Given  the  range  of  alternatives  available,  this 
degree  of  preference  is  not  constitutionally  permissible. 

I  would  affirm  the  judgment  of  the  court  below. 


5  See  Frontie.ro  v.  Richardxon,  411  U.  S.  677,  6S9  n.  23  (1973) ;  Kahn  V. 
Shevin,  41G  U.  S.  351,  353-354  (1974):  United  States  Bureau  of  the 
Crows,  Current  Population  Reports,  No.  107.  Money  Income  and  Poverty 
Status  of  Families  and  Persons  in'  the  United  States:  1976  (Advance 
Report)  (Table  7)  (Sept.  1977). 
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THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  SOCIAL  SECURITY 


TUESDAY,  MARCH  20,  1984 

  U.S.  Senate, 

Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  in  room  SD-430, 
Dirksen  Building,  commencing  at  9:42  a.m.,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Thurmond  (chairman  of  the  full  committee), 
and  DeConcini. 

Staff  present:  Stephen  Markman,  chief  counsel  and  Carol  Epps, 
chief  clerk. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  this  marks  the  sixth  day 
of  hearings  by  the  Subcommittee  on  the  Constitution  on  the  mean- 
ing of  the  proposed  equal  rights  constitutional  amendment. 

As  with  our  earlier  hearings,  the  objective  of  this  hearing  is  to 
establish  some  form  of  legislative  history  on  the  intentions  of  the 
Congress  in  proposing  this  measure  as  the  27th  amendment  to  the 
U.S.  Constitution. 

The  subject  of  today's  hearing  is  not  one  to  which  a  great  deal  of 
attention  has  previously  been  focused.  Coir  two  witnesses  this 
morning  will  address  the  impact  of  the  equal  rights  amendment 
upon  the  Social  Security  Program  in  this  country. 

This  hearing  is  prompted  by  the  statements  of  a  number  of  lead- 
ing proponents  of  the  ERA  to  the  effect  that  the  amendment  will 
have  a  substantial  impact  on  the  operation  of  Social  Security  policy 
in  the  United  States. 

As  with  our  earlier  hearings,  we  will  limit  ourselves  to  two  wit- 
nesses, one  whom  I  have  selected  and  one  who  has  been  selected  by 
the  proponents  of  the  equal  rights  amendment  on  this  committee. 
In  this  way,  I  believe  the  committee  can  continue  to  explore  in 
detail  and  thoroughness  the  issues  before  us.  Only  by  such  a  proc- 
ess can  the  Members  of  this  body  obtain  a  clearer  idea  of  what 
changes  will  be  required  in  public  policy  should  the  52  words  of  the 
ERA  oecome  part  of  the  Constitution. 

Before  we  begin  today's  hearing  I  would  simply  like  to  observe 
for  the  record  that  an  important  decision  has  recently  been  handed 
down  in  the  State  of  Pennsylvania  that  touches  upon  the  matter  of 
one  of  our  recent  hearings,  the  impact  of  the  equal  rights  amend- 
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ment  upon  abortion  policy.  On  March  9,  the  Commonwealth  Court 
of  Pennsylvania  ruled  that  the  Pennsylvania  equal  rights  amend- 
ment was  violated  by  State  limitations  on  abortion  funding.  The 
decision  in  Fisher  v.  Commonufailth  concluded  that  the  State  ERA 
rendered  unconstitutional  laws  that  "discriminated  against  women 
with  respect  to  a  physical  condition  unique  to  women. 

Thiis  the  process  of  understanding  the  equal  rights  amendment 
continues. 

Before  we  begin  I  wish  to  place  a  statement  of  Senator  DeConcini 
in  the  record. 
(  Prepared  statement  follows:] 

Prepared  Statement  ok  Senator  Dennis  DeConcini 

Mr  Chairman,  as  lawmakers  we  have  a  responsibility  to  identify  and  discern  as 
best  we  can  all  the  possible  ramifications  of  a  proposed  piece  of  legislation  before 
enacting  it.  This  responsibility  is  even  greater  when  we,  as  now,  are  considering  a 
proposed  amendment  to  the  United  States  Constitution  since  a  single  alteration  of 
this  document  can  affect  literally  hundreds  of  laws.  The  hearings  held  so  far  on  the 
ERA's  potential  impact  on  the  right  of  women  to  have  abortions  and  the  legitimacy 
of  veteran  preference  programs  have  been  quite  valuable  and  this  Senator  appreci- 
ates the  cooperation  and  leadership  of  the  distinguished  chairman  in  conducting 
them. 

Today  we  are  looking  into  how  the  ERA  could  affect  one  of  the  most  important 
and  far-reaching  governmental  programs— Social  Security.  Specifically,  we  are  in- 
quiring whether  the  ERA  would  mandate  a  change  in  how  benefits  are  computed 
and  paid  out  under  the  Old  Age,  Survivors  and  Disability  Insurance  (OASDI)  compo- 
nent of  Social  Security.  We  are  fortunate  to  have  witnesses  who  have  a  great  deal  of 
knowledge  about  the  existing  structure  of  OASDI  and  I  welcome  them. 

Before  we  begin,  I  might  add  that  the  complexities  of  the  Social  Security  system 
are  beyond  my  expertise.  It  is  also  an  area  of  legislation  with  which  this  subcommit- 
tee does  not  usually  deal.  This  morning  we  will  hear  testimony  about  whether 
OASDI  program  discriminates  against  women  or  men  or  both.  Regardless  of  the 
answer,  it  should  be  noted  that  substantial  improvements  have  been  made  in  this 
area.  In  the  last  two  decades  Social  Security  has  been  revamped  to  eliminate  the 
most  blatant  inequalities.  Last  year  Congress  amended  the  Social  Security  Act  so 
that  now  virtually  every  section  is  gender-neutral.  In  addition,  the  Senate  Finance 
Committee  is  presently  considering  whether  further  revision  is  needed  to  ensure 
that  men  and  women  are  treated  equally  under  the  system. 

I  support  this  process  of  weeding  out  all  sex-based  discrimination  inherent  in  the 
OASDI  program  and  hope  that  further  refinements  are  mode  in  this  direction 
whether  or  not  the  equal  rights  amendment  mandates  such  action. 

Senator  Hatch.  Ladies  and  gentlemen,  I  wish  to  introduce  our 
two  witnesses  for  this  morning. 

Our  first  witness  will  be  Ms.  Jane  C.  Sherburne,  a  Washington 
attorney  and  a  former  assistant  to  Congressman,  now  mayor  of 
Minneapolis,  Donald  Fraser.  As  assistant  to  Representative  Fraser, 
Ms.  Sherburne  was  active  in  the  introduction  of  major  Social  Secu- 
rity reform  proposals.  She  has  also  served  as  an  Assistant  Director 
in  the  Social  Security  Administration. 

Our  second  witness  will  be  Mrs.  Judith  B.  Finn.  Mrs.  Finn  is  the 
author  of  the  book  entitled  "The  Treatment  of  Women  Under 
Social  Security."  Mrs.  Finn  is  a  political  scientist  and  an  economist 
who  has  taught  at  Kenyon  College  in  Ohio.  She  has  also  worked  as 
a  public  policy  research  analyst  at  Michigan  State  University  and 
the  University  of  Wisconsin. 

We  are  privileged  to  have  both  of  these  witnesses  today.  A  sched- 
uled third  witness,  Mr.  Robert  Myers  of  the  Social  Security  Admin* 
ist  ration  and  probably  the  Nation's  leading  authority  on  the  Social 
Security  System  may  appear  before  this  committee  at  a  subsequent 


817 


811 

hearing.  He  has  submitted  thoughtful  prepared  testimony  on 
matter. 

So  Ms.  Sherburne  and  Mrs.  Finn,  if  we  could  have  you  take  these  \ 
two  microphones.  We  will  be  happy  to  listen  to  you  first,  Ms.  Sher- 
burne and  then  we  will  go  to  Mrs.  Finn. 

Please  proceed. 

STATEMENTS  OP  JANE  C.  SHERBURNE,  ESQ.,  WASHINGTON,  DC; 
AND  JUDITH  B.  FINN,  ECONOMIST  AND  AUTHOR 

Ms.  Sherburne.  Mr.  Chairman,  I  have  a  written  statement  that  I 
would  like  to  submit  for  the  record  and  summarize  my  statement 
here. 

Senator  Hatch.  Without  objection  we  will  put  both  of  your 
formal  statements  in  the  record,  and  we  do  appreciate  your  sum- 
marizing them  as  it  allows  us  more  time  for  questions. 

Ms.  Sherburne.  Thank  you. 

Mr.  Chairman,  I  am  pleased  to  be  here  at  these  hearings.  I  hope 
I  can  help  you  understand  the  Social  Security  Program  and  how  it 
treats  women  and  to  what  extent  the  equal  rights  amendment 
might  affect  that  treatment  of  women. 

As  you  indicated,  I  have  studied  this  issue  in  several  different  ca- 
pacities: First  as  an  aide  to  former  Congressman  Don  Fraser  and 
then  I  served  as  executive  assistant  to  the  Commissioner  in  the 
Social  Security  Administration  at  the  time  when  the  HEW  report 
"Social  Security  and  the  Changing  Roles  of  Men  and  Women"  was 
released.  I  also  served  as  Assistant  Director  of  the  Office  of  Policy 
Analysis  in  the  Social  Security  Administration,  studying  the  1979 
Social  Security  Advisory  Council  recommendations  on  Social  Secu- 
rity and  women.  The  Advisory  Council  proposed  incremental 
changes  to  improve  the  treatment  of  women  Under  Social  Security 
and  we  spent  a  great  deal  of  time  studying  how  those  changes 
could  be  implemented  and  what  the  impact  of  those  changes  would 
be. 

Along  with  these  activities  I  have  written  on  the  subject  of 
women  and  Social  Security  and  participated  in  other  activities  to 
enhance  public  understanding  of  the  treatment  of  women  under 
the  program.  This  question  is  very  important.  Social  Security  is  a 
m*yor  institution  of  our  society.  With  36  million  beneficiaries  and 
$178  billion  of  expenditures  financed  by  taxpayers,  certainly  nearly 
every  American  is  affected  by  this  program.  Therefore,  it  is  criti- 
cally important  that  there  is  a  consensus  among  Americans  that 
the  program  is  fairly  structured. 

Women  do  have  reasons  to  be  dissatisfied  with  the  structure  of 
the  progr  1m.  Social  Security  fails  to  recognize  that  women  partici- 
pate in  o  jr  society  differently  than  men.  The  architects  of  the  pro- 
gram expected  women  to  receive  benefits  as  dependents  of  their 
husbands.  Whether  the  benefit  is  called  a  dependent  benefit  or  a 
spouse  benefit  does  not  change  the  fact  that  the  route  of  access  to 
the  benefit  is  the  primary  wage  earner,  which  is  almost  always  the 
husba  id.  Payment  of  the  benefit  is  dependent  on  the  husband's 
status  as  a  paid  worker.  It  is  the  husband  that  must  retire,  die,  or 
become  disabled  before  a  wife  can  receive  a  benefit.  This  is  not  a 


sis 


9 

ERIC 


H12 


problem  that  disapimarH  aimply  by  calling  the  benefit  something 
else. 

The  structure  of  Social  Security  ateo  fails  to  recognize  the  eco- 
nomic value  of  work  performed  in  the  home.  If  the  spouse  benefit 
were  truly  based  on  a  presumption  that  the  hjmemaker  is  provid- 
ing an  economic  contribution  to  the  family,  then  the  benefit  would 
be  payable  to  the  homemaker  and  her  family  when  she  becomes 
disabled,  dies,  or  retires.  But  benefits  are  payable  only  when  the 
wage  earner  spouse  becomes  disabled,  retires  or  dies,  reflecting  a 
perception  that  the  family  need  not  be  protected  from  the  loss  of  a 
homemaker's  contribution 

The  structure  of  Social  Security  also  fails  to  accommodate  typical 
work  patterns  of  American  women:  years  of  unpaid  work  combined 
with  years  of  paid  work  over  a  lifetime.  This  pattern  is  different 
from  the  pattern  of  men  and  I  suspect  that  the  work  patterns  of 
women  will  always  be  different  from  the  work  patterns  of  men.  But 
the  pattern  means  that  the  Social  Security  protection  that  women 
acquire  from  paid  work  is  less  than  that  acquired  by  men  because 
it  is  based  on  fewer  and  lower  wage  earning  years.  Thus,  either 
route  to  Social  Security  protection  for  women— as  a  dependent 
spouse  or  as  a  paid  worker— leaves  women  with  less  protection 
than  the  system  provides  men.  A  brief  look  at  a  few  basic  features: 
of  the  program  reveals  how  its  structure  is  poorly  tailored  to  these 
life  styles  of  American  women. 

First  of  all,  the  insured  status  requirements.  Workers  have  to  be 
insured  to  receive  benefits.  A  worker  becomes  insured  by  working 
the  required  number  of  quarters  in  covered  employment.  There  is 
an  additional  requirement  of  recent  work  to  become  entitled  to  dis- 
ability and  young  survivor  benefits.  These  requirements  operate  as 
a  complete  bar  to  Social  Security  protection  for  a  woman  and  her 
family  if  she  is  an  unpaid  homemaker.  The  requirements  inhibit ' 
protection  for  a  woman  who  has  combined  paid  and  unpaid  work 
roles,  because  any  absence  from  the  work  force  will  jeopardize  a 
woman's  ability  to  meet  the  insured  status  requirements. 

A  look  at  the  method  of  benefit  computation  is  another  way  to 
see  how  the  structure  of  Social  Security  is  ill  suited  to  the  work 
patterns  of  women.  Benefits  are  based  on  average  lifetime  wages. 
The  zero  earning  years  that  a  woman  is  an  unpaid  homemtfker  op- 
erate to  pull  down  her  lifetime  average  earnings  and  thus  her  ben- 
efit amount.  When  she  does  work  her  wages  will  be  low,  further 
contributing  to  lower  lifetime  average  wages  than  those  on  which 
benefits  payable  to  men  are  basM. 

Divorced'  women  have  access  to  benefits  only  if  the  marriage 
lasted  at  least  10  years.  But  most  divorces  occur  before  10  years  of 
marriage  and  it  is  the  early  years  of  the  marriage  that  a  woman  is 
most  likely  to  forego  working  for  pay  in  order  to  stay  home  with 
young  children.  Women  at  divorce  lose  this  Social  Security  protec- 
tion that  the  system  was  supposed  to  provide  them  if  they  did  not 
acquire  it  in  their  own  right.  Men  lose  nothing  at  divorce. 

Women  are  also  vulnerable  1f  they  become  widowed.  Twenty 
three  percent  of  aged  widows  live  in  poverty.  A  survivor  is  not  eli- 
gible for  Social  Security  widow  s  benefits  until  age  HO.  Women  wid- 
owed before  age  HO  are  in  serious  trouble  if  they  spent  most  of  their 
lives  as  unpaid  homemakers.  \ 
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All  these  features  combine  to  send  a  very  clear  message  to 
women:  choose  not  to  be  a  homemaker  because  such  a  role  jeopard- 
izes your  Social  Security  protection.  This  message  is  unfortunate. 
Women  or  men  should  not  be  penalized  for  choosing  td  be  home- 
makers.  Social  Security  ought  to  be  a  neutral  factor  in  that  choice. 

The  wheels  of  reform  have  begun  to  turn.  The  issue  has  received 
serious  attention  from  every  major  body  that  has  looked  at  Social 
Security  in  the  last  several  years.  The  1979  Advisory  Council  on 
Social  Security  spent  a  majority  of  its  time  on  the  issue  of  women 
and  their  treatment  under  the  program.  The  President's  Commis- 
sion Pension  Policy  spent  a  major  portion  of  its  time  on  the  issue 
and  President  Reagan  *  National  Commission  on  Social  Security 
Reform  addressed  this  issue  in  great  detail.  All  of  these  bodies  ac- 
knowledge that  the  program  fails  women  and  each  has  made  im- 
portant contributions  to  moving  us  toward  reform.  Reform  is  un- 
derway. 

The  Department  of  Health  and  Human  Services  will  be  issuing  a 
study  in  July  that  has  been  mandated  by  the  Congress.  CBO  is  re- 
viewing reform  opt;ons.  The  Urban  Institute 'Has  been  involved  in 
analyzing  the  cost  of  various  reform  options  and  a  technical  com- 
mittee that  is  composed  of  non-Government  and  Government  ex- 
perts has  been  at  work  devising  a  reform  package.  Passage  of  the 
equal  rights  amendment  would  intensify  these  efforts. 

Social  Security  severely  disadvantages  women  no  matter  how 
they  work  out  their  roles  as  paid  or  unpaid  workers.  The  legislative 
history  that  you  are  making  in  these  hearings  to  guide  the  applica- 
tion of  the  equal  rights  amendment  should  be  clear  that  the 
amendment  will  reach  programs  such  as  Social  Security  that  fail 
women  because  they  are  rooted  in  stereotypical  notions  of  how  men 
'  and  women  participate  in  our  society  and  how  that  participation  is 
valued. 

The  equal  rights  amendment  would  not  require  any  particular 
reform.  Reform  must  be  undertaken  very  carefully.  There  are  a  lot 
of  people  out  there  that  are  very  dependent  on  Social  Security  ben- 
efits and  reform  must  be  very  aware  of  that.  The  task  of  reform 
has  already  begun. 

Thank  you,  Senator. 

[The  following  virps  received  for  the  record:, 
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STATEMENT  OF  JANE  C.  SHERBURNE 
before  the 
SUBCOMMITTEE  ON  THE  CONSTITUTION 
of  the 

SENATE  JUDICIARY  COMMITTEE 
March  20,  1984 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE:     I  am 
Jane  Sherburne  and  I  am  a  Washington  attorney.     Over  the  past 
several  years  I  have  spent:  a  great  deal  of  time  addressing  the 
treatment  of  women  under  the  social  security  progr'am.     As  art*  - 
aide  to  former-Congressman  Donald  Fraser  I  provided  the  staff 
work  that  led  to  his  introduction  of  an  "earnings  sharing1*  #  . 
reform  proposal.     As  Executive  Assistant  to  the  Commissioner  of 
Social  Security  I  oversaw  the  completion  and  release  of  the 
major  then-HEW  report,  Social  Security  and  the  Changing  Roles 
of  Men  and  Women.     As  Assistant  Director  of  the  Office  of 
Policy  Analysis  in  the  Social  Security  Administration  I  studied 
the  impact  of  and  ways  to  implement  Advisory  Council  recommenr 
dations  to  alter  the  social  security  benefit  structure  to 

r 

improve  treatment  of  women.     I  hove  published  on  the  subject1 
and  participated  in  numerous  activities  designed  to  improve 
.  tiblic  understanding  of  social  security  and  the  ways  in  which 
it  could  be  redesigned  so  that  its  protection  could  be  offered 

 ,   \ 


1  "Wonen  And  Social  Security:     2e . 2 : the  Mcmervt  tor 

~:m:.-7*,m  ~0  5*c     L.J.    156 j  (1982). 
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to  men  and  women  fairly.     I  welcome  the  opportunity  to  appear 
before  your  Subcommittee  to  o'ffer  a  viev;  of  the  current  pro- 
gram's treatment  of  women  and  explore  with  you  how  passage  of 
the  Equal  Rights  Amendment  would  affect  that  treatment. 

The  social  security  program  is  a  basic  institution  cf 
our  society  designed  tc  protect  the  vast  majority  of  Americans 
against  major  risks  to  economic  security:    death,  disability 
aa4  retirement  of  a  breadwinner.     The  program  touches  almost 
every  American  in  a  substantial  way,  either  as  one  of  the  more 
than  thirty-six  million  social  security  beneficiaries,  or  as 
\       one  of  the  taxpayers  that  must  finance  its  $178  billion 


\ 


^expenditures . 1    Because  of  the  pervasive  way  m  which  th^ 

\ 

a^cial  security  program  is  woven  into  the  fabric  of . our  society 
it  is  very  appropriate  and  important  to  carefully  scrutinise 
the  problems  with  the  present  program's  treatment  of  women  and 
"he  assist  that  the  Equal  Rights  Amendment  would  prtfvide  to 

-:orm. 

\ 

The  way  in  which  social  security  provides  benefits 
reveal  r.  that  the  program  was  structured  around  stereotypical 
notion:  of  the  role  of  women  in  our  society  and  the  value  of  a 


I  _         —84  outlays  for  social  security  are  estimated  at 

billion.     Eudget  for  the  United  States  Government  Fiscal 

Vvar  at  5  -  1  IS  . 
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hwOKfrnaker's  contribution  to  the  family.    The  program's  archi-  , 
teots  expected  women  generally  to  recsive  benefits  as  depen- 
dents ot  their  husbands.     Dependent  spouse  benefits  were 
designed  for  couples  in  which  the  woman  wouU'  never  work  for 
pay  and  that  never  divorced.     The  architects  did  not 
contmeplate  a  need  for  their  prototypical  woman  in  the  home  to 
acquire,  and  so  did  not  provide  her  with,   access  to  the  pro- 
gran's  full  array  of  survivor,  disability  and  retirement  pro- 
tections m  her  own  right.    Nor  did  they  anticipate  a  need  to 
accommodate  what  is  now  the  typical  pattern  amona  American 
women:     years  of  unpaid  work  in  the  home  combined  with  years  of 
paid  work  over  a  lifetime.1 

Despite  the  significant  labor  force  participation  of 
wcmen,  the  paid  work  behavior  of  women  is  and  perhaps  always 
will  be  less  vigorous  than  that  of  men.*    Women  comprise  the 


1  Sixty-four  percent  of  all  married  women  are  now  in 

the  workforce  (Bureau  of  the  Census,  U.S.  Department  of  Com- 
merce/ Current  Population  Rep.,  Series  P-60,  No.   129,  Money 
Income  of  Families  ar.d  Persons  in  the  United  Stat-s:     1979,  at 
120  (1981)),  and  half  of  all  married  women  with  preschool  age  \ 
children  are  working  for  pay  (ELS,  U.S.  Department  of  Labor, 
Report  631,  Employment  in  Perspectives:     Working  Women  1 
(Fourth  Quarter  1980).     Cf.  3LS,  U.S.  Dept.  of  Labor,  Bulletin 
^080 ,  Perspectives  on  Working  Women:     A  Databook  27  (1980)  (in 
1979,  59%  of  women  with  school-age  children  in  labor  force)). 

*  See  Wash.  Post,  Mar.  2,  1982  at  A15,  col.  1  (Social 

Security  Administration  reports  that  average  benefit  for  women  0 
will  remain  at  two-thirds  of  average  benefit  for  men  well  into 
:.*»;<*:  century  because  women  will  continue  to  work  intermittently 
and  at  Lower  wagon). 
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bulk  of  the  part-time  labor  force/  and  many  women  when  it  is 
economically  possible  do  spend  years  when  children  are  youn9 
our.  of  the  labor  force  altogether.     Further,  when  they  work  for 
pay,  vagus  paid  to  vomen  are  typi Tilly  low.*    Although  most 
vomen  are  projected  to  have  dome  attachment  to  the  labor  force 
during  their  lives,'  its  often  intermittent  nature  and  lov'pay 
jeopardize  the  access  vomen  and  their  families  have  to  social 
security  benefits  vhen  they  retire,  become  disabled  or  die. 


Thus,  although  vomen  may  acquire  access  to  benefits 
a j  either  insured  vorker3  or  derivately  as  wives  of  insured 
workers,  neither  route  to  protection,  as  a  dependent  spouse  or 
33  a  Pald  worker,   leaves  vomen  with  the  degree  of  protection 


In  1981,  68#i  of  the  part-time  labor  force  vere  vomen. 
SL3.   United  states  Dept.  of  Labor,  Employment  and  Earnings, 
November*  19ei,  at  19,  Table  A-8  (1981). 

In  1980,  vomen  full-time  workers  earned  only  5Q%  of 
what  men  full-time  workers  earned.     Telephone  interview  with 
Dan  Eurkhead.   Survey  Statistician,  Current  Income  Staff,  ?opu- 
lat:cn  Division,  United  States  Bureau  of  the  Census. 

The  Bureau  of  Labor  Statistics  projects  that  a  voman 
vh<:  was  ,ig«  16  :n  1977  with  a  life  expectancy  of  78.5  years 
vi 11  spend  a  average  of  27.7  years  in  the  labor  force  and  34.7 
y-ji-o  out  ot*  the  labor  force.     Smith,   "New  Work  Life  Estimates 
r-stiect  Changing  Profiler,  of  Labor  Force,0  105  Monthly  Labor 
review.    15.   lo,    17  (March  1982).     Unpublished  statistics  from 
»n-  I        annual  average  tables  of  the  Current  Population  Survey 

-h.it  only  3  3  percent  of  women  between  the  age3  of  35  and 
f-r  Invi^  i;»?>;   worked  for  pay.     Telephone  interview  with  Shirley 
l  t;i.    E-!io.i'i  or  Lai;or  Statistics,   United  States  Department 
l,;i3or. 
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a-jainst  economic  insecurity  that  the  pioqram  generally  provides 
t  n  r*en.  A  closet  Look  at  how  the  program  operates  and  how  ben- 
efits ate  cemruted  shows  why  the  present  program  produces  this 

result. 

Insured  statua  is  'the  ticket  to  social  security  pro- 
tection,1   A  worker  acquires  insured  s'atus  by  working  the 
required  number  of  quarters  in  employment  covered  by  social 
security.     When  the  social  security  system  has  fully  matuied,  a 
woiker  will  b*  required  to  have  forty  quarters  to  be  fully 
insured*  and  thus  gam  entitlement  to  retirement,  disability 
and  survivor  benefits  for  him  or  her  self  and  dependents. 

This  requirement  is  modified  to  gain  eligibility  for 
survivor  benefits  payable  when  a  worker  is  survived  by  a  depen- 
ds4: spouse  and  young  children*     A  family  is  entitled  to  these 
tenet -ts.?  if  tig  deceased  spouse  worked  in  covered  employment 
tv»r  :.ix  of  the  twelve  quarters  preceding  his  or  her  death, 


*  T!>*  baftic  provisions  ot   the  social  security  program 

■  :i  »-•.;.  ribed  in  ti\i  j  testimony  are  codified  at  42  IJ  3,C, 

V;  -f01-.;3^   (  IV-  &  Supp     IV  I980>,   a??  amended  by  42  U.S.C* 

■  i  '*  f.'-i--;  u:  c.i'vA  rupp.  1^33  > . 

I:  j    t   t.  ■    ;•  1 1  1  T.a     r  i -.7  :n  woi  kera  who  ru.i'.h  a«i<? 

\-   >  ^f":--1   l'".  "-4"    :  i :  n  injured  status  if  -hey  have  .ic cumulated , 
v*'  :'.  i  •.'  i  : ! .  i  jv  ?   i       ->J  ,    toe  ernvnlent  ot  or:*.-  quiirter  ■:?vera'ie 
r    •     '  '  i:    i*.         :  •       (  "»?    -t-m  'vjro"         : rt  V' \  . 
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Similarly,   if  a  disabled  worker  is  younger  than  age 
r.huty,  ha  or  -jhe  need  only  to  have  worked  six  out  of  the 
"welve  quarters  preceding  the  disability  to  become  entitled  to 
benefits  for  him  or  her  self  and  family.     If  the  worker  is  over 
aje  29,   however,  he  or  she  gaina  disability  protection  only 
when  twenty  of  the  forty  quarters  immediately  preceding  the 
disability  have  been  worked  in  covered  employment. 

These  insured  status  requirements  are  not  onerous  for 
Those  wi*h  steady  attachments  to  the  workforce.     The  require- 
ment::,, however,  do  act  as  a  complete  bar  to  b*?Aefita  for  a 
woman  And  her  family  upon  her  own  death,  disability  or  retire- 
ment if  she  has  spent  a  substantial  portion  of  her  adult  life 
as  an  unpaid  homemaker.     These  insured  status  requirements  sig- 
nal th*?  perception  that  a  homemaker*  s  contribution  carries  no 
value  and  that  ;, ts  lo3S  need  not  be  compensated.     This  percep- 
tion contradicti:  what  ia  today  the  widely  held  view  that  mar- 
ria-;e  i  r.  an  economic  partnership,     Each  partner  provides  the 
taro;iy  unit  something  of  cjreat  value  and  the  loss  of  either 
-  :r,t:  ;bution  is  devastating  to  the  family. 

M d re  yp  1  c a  1  1  y ,   women  will  c omb l ne  r o  1  e o  of  hemema ke r 

>vH  w.irk^r  over   their  lifetimes.     This  pattern  works  to 

r»i:  -Jir.«  ability  \j  m^nt'iin  insured  status.  Women, 

■-»•»        p     1  w^'rf  may  r.a  "    rurfid  them  maur^d  atatuu  for 
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..utv.'-'  r  and  d; aab;  L ;  ty  protection,  may  lose  thdt  Htatus  when 
tr.'fy  interrupt  their  paid  work  for  a  period  of  unpaid  work  as 
ir,r*'itu),."i  :.i .     For  that  period  and  until  th«y  regain  insured  sta- 
tu:: filter  returning  to  the  workforce  for  the  required  number  of 
r;\u  r t e :: .   they  and  their  families  remain  vulnerable  to  economic 
lu..  ;    v.iri^r-'d   lP  the  woman  dieu,    or  becomes  disabled.  These 
v-^:rer.  and  thei  r  dependents  are  penalized  for  their  contribution 
the  family  a.s.  unpaid  homemakers. 

ori  ;»j  e  l  igibi  1 1  ty  ig  achieved,  the  amount  of  the  bene- 

♦it,    referred  to  as  the  "primary  insurance  amount"  (PIA),  is 

■:vnjH.t>:d  -»n  the  bans  of  the  worker's  lifetime  earnings.  To 

rnnt'.ite  retirement  benefitn.   the  wages  earned  by  a  worker  in 

la  \ -;-;eruri  ty-:overed  employment  between  1951  and  age  62  will 

averaged,   ier.s  the  five  lowent  earning  years  during  that 

r     : '.:d .  ■ a     The  retired  worker  then  receives  a  honefit  equal  to 

pHroenf  of  hn  or  her  PIA.     Additional  bAefits  equal  to  50 

..Mt  ot   r.l;i-  wj.kci'  3  k '  I A  are  payable  to  his  or  her  dependent 

u       and  »:h  :  '  dren  .  1 1 
I 

15  When  the  system  in  fully  mature,   beginning  in  1991, 

-IP".  ea.'mvJ  I  »»tw«»jn  the  uges  of  21  and  62  will  be  averaged. 

kl  T"tal  benefi*     payable  are  subject  to  a  maximum 

jir-un-  whi'h  r  inger  fr--;i  105°;  to  16G0;  of  the  workers  PIA, 
i"r  *m/J : :.■  t    m.  th*_-  worker's  pi  lor  earnings.     The  dual  entitlement 
pro.'i  i::n   rpor \ten  to  preclude  payment  of  dependent  benefits  to 
r        «n:    wh.-    U"  entitled  to  a  benefit  in  their  own  right  that 
.'.i  J  v.  :f   t:r;  depeiv.  «!it  benefit, 
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The  PIA  for  disability  benefits  is  derived  by 
averaging  wages  oarned  by  the  worker  between  1951,  or  after 
attainment  of  age  21,  up  to  the  year  prior  to  disability,  less 
a  maximum  of  thre;-  years  during  which  the  worker  was  caring  for 
a  young  child.     The  worker  receives  a  benefit  amount  equal  to 
100  percent  cf  hi3  or  her  PtA.     The  worker's  spouse  and  chil- 
dren are  each  entitled  to  a  benefit  equal  to  50  percent  of  the 
worker1 s  PIA. 11 

The  amount  of  the  survivor  benefit  is  similarly  com- 
put*<J.     The  averaged  wages  are  those  earned  by  the  worker 
between  1951,   or;  after  attainment  of  age  21,  up  to  the  year  of 
the  worker's  death  or  age  62.     Surviving  spouses  and  their 
young  children  each  receive  75  percent  of  the  deceased  worker's 
PIA.11    The  older  widow  receives  100  percent  of  the  deceased 
wot ker 1 3  PI A . 

This  method  of  computing  benefit 3,   based  on  average 
lifetime  w.igea,  operates  to  disadvantage  women.     Woman  who  are 
unpaid  homemakers  for  longer  than  five  years  accumulate 
^ero-^arning  years  which  reduce  their  benefit  amounts  by 

!l  Disability  benefits  payable  on  the  basis  of  one  FIA 

are  limited  to  the  lesser  of  85";  of  average  earnings  or  150%  of 
P I A . 

11  Total  benefits  payable*  are  subje-  \        the  limitations 

J^'icr:  r supra  note  11. 
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reducing  the  average  wages  earned  in  covered  employment.  Fur- 
ther, intermittent  absence  from  the  labor  market  means  that 
women  forego  wage  increases  which  would  havu  led  to  higher  ben- 
efit amount?.     In  addition,  a  woman  returning  to  the  labor  mar- 
ket may  have  to  accept  lower  entry  level  wages  that  translate 
into  a  lower  benefit  amount.    Again,  social  .security  penalizes 
women  by  failing  to  treat  the  unpaid  contribution  of  the 
homemaker  as  anything  but  zero. 

These  features  of  the  program,  the  insured  status 
requirements  and  the  benefit  computation  period,  are  ill-fcuited 
to  the  paid  and  unpaid  work  patterns  of  women.111    The  program 
provides  that  women  will  either  receive  nothing  because  tb*y 
have  failed  to  meet  the  requirements  for  or  maintain  insured 
status,  or  be  entitled  only  to  a  low  spouse  benefit  as  a  depen- 
dent when  their  spouse  (not  they)  becomes  disabled,   retires  or 
dies,  or  they  will  receive  a  low  worker's  benefit  that  is  typi- 
cally based  on  low  wages  and  zero-earning  years  that  pull  down 
wage  record  averages.11 


i*  The  3ureau  of  Labor  Statistics  projects  that  a  women 

who  war,  age  16  in  1977  with  a  life  expectancy  of  78.5  years 
will  sp*nd  an  average  of  27.7  years  in  the  labor  force  and  34.7 
■/•■ars  out  of  the  labor  force.     Smith,   "New  Work  Life  Estimates 
i'eflect  Changing  Profiles  of  Labor  Force,"  105  Monthly  Lab. 
Kev.   15.    16,   17  (March  1982).     Unpublished  statistics  from  the 
1991  annual  average  tables  of  the  Current  Population  Survey 
show  that  only  3.3  percent  of  women  between  the  ages  of  35  and 
■\>\  '-..lve  never  wozked  tor  pay. 

1  *  7h°  dual  entitlement  provision  operates  to  preclude 

p.i/rtont  ■.{"  deper.dent  benefits  to  persons  who  are  entitled  to  a 

( Footnote  continued  next  page  j 
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Divorced  women  face  even  greater  barriers  to  economic 
aejunr.y.     Social  security  benefit*  are  available  to  divorced 
spouses  only  if  che  marriage  to  the  insured  worker  lasted  at 
least  10  years.1-    Moot  divorces,  however,  occur  during  the 
firs*:  ten  years  of  marriage.17    And  it  is  usually,  those  early 
years  of  marriage  that  many  women  sacrifice  the -opportunity  to 
build  the: r  own  social  security  records  by  staying  out  of  the 
paid  work  force  to  raise  children.     Unlike  their  husbands, 
wh>'£*  protection  is  unaffected  by  divorce,  women  lose  protec- 
tion that,  the  system  was  designed  to  provide  for  spouses  who 
ipenr.  ^im*3  as  unpaid  homemakers.     This  result  is  further 
evidence  of  how  the  program  fails  to  recognize  the  critical  and 
vaLu  ioU-  nature  ot"  the  homemaker's  contribution. 

Ever,  when  the  marriage  lasts  more  than  ten  years,  the 
b-?r.'-'::t  then  available  to  the  divorced  spouse  i3  in  an  amount 

,  ?  -'Otr.ct"  continued  from  preceding  page) 

benefit  in  their  own  right  that  exceeds  the  amount  of  the 

dependent  spouse  benefit. 

14  The  divorced  spouse  benefit  is  50%  of  che  worker's 

11  :3ixty-five  percent  of  all  divorces  occur  after  less 

th-m  10  y»ar:j  o-  marriage.     Bureau  of  the  Census,  U.S.  Dept.  of 
JiT.morce,   Current  Population  Rep.,   Series  P-20,  Mo.  297,  Num- 
ber,   Timing  and  Duration  of  Marriage  and  Divorces  in  the  United 

Jtitor.;     1<?"*5  Table  0,   at  14  (197S). 
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that  was  designed  to  be  combined  with  the  benefit  amount  cf  the 
insured  worker  in  the  same  household.    The  divorced  spouse  who  . 
spent  a  substantial  portion  of  her  time  as  an  unpaid  homemaker 
escapes  the  poverty  to  which  she  is  destined  by  either 
remarrying  a  worker  with  sufficient,  social  security  protection 
or  other  provision  for  a  comfortable  retirement  that  will  pro* 
vide  for  her  as  well  or  by  going  to  work  for  pay  that  will 
undoubtedly  be  low  because  she  will  have  few  marketable  skills. 

Aged  survivors  of  deceased  workers  are  entitled  to  a 
benefit  that  is  100  percent  of  the  worker's  PIA.     Yet  aged 
widows  are  the  poorest  of  the  poor  with  close  to  twenty- three 
percent  living  in  poverty.11    The  startling  Incidence  of 
poverty  among  aged  widows  serves  as  further  evidence  of  the 
penalty  our  system  imposes  upon  women  for  labor  force  partici- 
pation that  is  less  vigorous  than  that  of  men.    This  penalty  is 
felt^even  more  acutely  by  women  who  become  widowed  before  the 
a<ye  of  sixty,  the  age  at  which  they  may  begin  receiving  widow's 
benefits.     Those  widows  have  no  access  to  other  social  security 
benefits.     If  a  woman  becomes  widowed  in  middle  age  having 
spent  a  long  period  of  her  life  as  a  homemaker,  her  skills  may 
be  too  limited  to  qualify  her  for  work  with  pay  adequate  to 


11  Bureau  of  the  Census,  U.S.  .Dept.   of  Commerce,  Current 

Population  Rep.,   Series  P-60,  Mo.    144,  characteristics  of  the 

population  below  the  poverty  U-vel  (1982). 
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support  herself  and  htr  family,    Because  a  choica  to  ba  an 
unpaid  homamakar  carries  no  protaction  and  euch  anormous  risk, 
woman  hava  been  put  in  a  position  that  to  maka  «iuch  a  choica 
would  ba  nothing  short  of  foolhardy. 

Built  on  staraotypical  notions  of  woman's  contribu- 
tions to  thair  T-nilias,  tha  structura  of  social  security, 
which  anticipatas  that  woman  will  racaiva  banafits  as  depen- 
dents of  thair  working  spouses,  is  not  rasponsiva  to  tha  paid 
and  unpaid  work  pattarns  producad  by  tha  mora  flexible  natura 
of  women^s  rolas  in  contamporary  sociaty.    Public  policy  ought 
to  promote,  not  discourage,  this  f lexibility .    Social  Sacurity 
should  op. rata  as  a  nautral  factor  in  a  family  dacision  to  hava 
ona  -spouse  spend  tima  out  of  tha  paid  labor  force.    But  tha 
program,  as  presently  structured,  is  not  neutral.    Rather,  it 
encourages  labor  force  participation  of  both  spouses  because 
the  family  suffers  a  penalty  when  one  spouse  forgoes 
wage-earning  years. 

Policymakers  have  begun  to  acknowledge  that  the 
social  security  program  is  outdated  and  maladapted  to  the  eco- 
nomic and  social  realities  of  American  families.    A  variety  of 
reform  proposals  have  boen  introduced  in  the  Congress.  The 

1979  Advisory  Council  on  Social  Security  spent  more  time 
addressing  the  issue  of  the  treatment  of  women  under  social 
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Mcurity  than  it  spsnt  on  any  oth.r  issue.-    Th.  Pr..id.nf. 
Commission  on  Psn.ion  Policy  d.vot.d  .  major  portion  of  it, 
r.port  to  .xploring  r.fonn  Options."    A  major  .har.  of  th. 
work  of  th.  Justic.  D.p.rt«.nf.  T..k  fore,  on  S.K  Di.crimina- 
tion  hss  b..n  d.vofd  to  devlopin,  i.form  alt.rn.tiv..." 
ju.t  l.st  y..r.  Pr..id.nt  R.agan'  .  bipsrti.sn  National  Commi.- 
.ion  on  Soci.l  S.curity  R.form  con.id.r.d  r.form  of  th.  pro- 
gram's  tr..tm.nt  of  wom.n  high  on  it.  ag.nd. .»    In  r.. pons,  to 
th.  National  Commission's  r.port.  th.  Congr...  in.lud.d  in  th. 
Soci.l  S.curity  Am.nd«.nt.  of  1983  .  statutory  mand.t.  th.t  th. 
D.p.rtm.nt  of  H.slth  «nd  Hum.n  S.rvic.s  und.rt.k.  .  study  th.t 
would  guid.  d.ci.ion  m.k.r.  in  this  compl.*  ar.a  »  Furth.r. 
r.form  of  soel.1  ..curity  is  -  ».Jor  ag.nd.  if  of  num.rou. 
wom.n'.  group,  snd  ha.  r.c.ntly  b.com.  th.  sublet  of  .  v.ri.ty 


Hous.  Comm.  on  W.y.  and  M..n>.  MtJ  C ojj^  £J  £" 
R.port  of  th.  1979  Advi.ory  Council  on  Soci.l  S.curity  _ 
(Comm.  Print  1980)  (trsn.mitt.d  by  S.cr.t.ry 
tion  and  W.lfar.  D.c .  7,  1979). 

Pra.id.nt's  Commi.sion  on  P.«  ion  Policy:    .An  Int.rim 
-R.port  (May  1980). 

tion  ( 1980)  . 

Report  of  th.  National  Commission  on  Soci.l  S.curity 
Reform  (January  1983). 

SoC1al  Security  Amendments  of  1983.  Pub.  L.  No. 
98-21,    §  343  (1983). 

[Footnote  continued  next  page  1 
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of  scholarly  works.1*    This  leaves  littU  doubt  that  there  is  a 
widely  his  1 J  perception  that  ths  currsnt  program  requires  reform 
and  that  ths  momsntum  has  been  created  t^  begin  ths  difficult 
procsss  of  crafting  that, reform. 

Passage  of  ths  rquei  Rights  Amendment  would  intensify 
the  serious  efforts  slrssdy  undsrway  to  dsvslop  rsforras  that 
wculd  improve  the  treatment  of  women  under  social  sscurity. 
The  program  severely  disadvantages  woman  in  whatever  way  they 
worn  out  roles  as  paid  and  unpaid  workers.     Ths  lsgislativs 
history  you  are  making  to  guide  the  application  of  the  Equal 
Rights  Amendment  should  be  clear  that  the  Amendment  will  reach 
programs  such  as  social  security  that  fail  women  becauss  they 
are  rooted  in  stereotypical  notions  of  how  msn  and  women  par- 
ticipate in  our  society  end  hoy  that  participation  is  valued. 

The  Equal  Rights  Amendment  would  not  require  any  par- 
ticular reform.     Consideration  could  be  given  to  a  variety  of 
ways  to  restructure  the  program  to  eliminate  its  discriminatory 
effects.     Clearly  any  reform  would  have  to  be  undertaken 
carefully  in  light  of  the  complexity  of  the  program  and  the 
critical  role  it  plays  in  the  lives  of  its  beneficiaries.  The 
task  of  reform  has  already  begun.     The  Equal  Rights  Amendment 
would  provide  a  renewed  sense  of  urgency  and  commitment  to 
thene  efforts  that  are  already  spurred  by  the  public  percept^n 
that  the  treatment  of  women  under  social  security  must  be 
improved . 


«  Mikulski  and  Brown,   "Case  Studies  in  the 
Treatment  o:  Women  Under  Social  Security  Law:     The  Need  for 

-IS!?:.,      *?T^J*0mmn' *  V-   29  <1983,;  A^j^naf^tosocial 

^rurL-2_  »rh«^§ngiJ!5LRo^^  iri~  American"  

(Burkhauser  and  Kolden,  eds.  )  New  yorkTTSHSSiTiSd 
^/in-y      riarcourt  Brace  Jovanovich,  Academic  Press  (1982) 
a.uiTDeri,     Adult  Derivative  Benefits  in'Social  9ecuri  ty," '  32 
•:tin     L     ?ev     ,1>3  (1990). 
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Senator  Hatch.  Thank  you. 
Mm.  Finn? 

STATEMENT  OF  JUDITH  B.  FINN 
Mn.  Finn.  Thank  you,  Mr.  Chairman. 

My  name  is  Judith  Finn.  I  am  a  homemaker  from  Oak  Ridge, 
TN.  I  waa  trained  ae  an  economist  and  political  scientist  and  I 
worked  for  several  years  doing  public  Jpjicv  research  and  teaching 
political  science  before  I  became  a  mower  7  years  ago.  I  have  writ- 
ten a  book  entitled  'The  Treatment  of  Women  Under  Social  Secu- 
rity" and  am  chairman  of  the  Task  Force  on  Social  Security  for 
Eagle  Forum,  a  national  organisation  of  women  with  traditional 
moral  and  family  values,  most  of  whom  are  homemakers. 

The  Chairman.  If  you  do  not  mind,  speak  into  your  microphone 
a  little  more  so  thai  we  can  hear  you.  Thank  you  very  much. 

Mrs.  Finn.  The  charge  that  Social  Security  discriminates  against 
women  is  frequently  made.  This  is  contrary  to  the  long-acknowl- 
edged fact  that  Social  Security  has  been  made  set  neutral  through 
various  congressional  amendments  to  the  Social  Security  Act  and 
by  several  Supreme  Court  decisions.  Informed  opinion  is  nearly 
unanimous  in  recognising  tfx«e  facta. 

Many  of  the  changes  m  Social  Security  that  have  been  made  in 
response  to  the  quest  for  sex  neutrality  have  benefited  men,  not 
women.  For  example,  until  1972,  women  could  drop  8  more  years 
than  men  from  the  averaging  period  for  figuring  retirement  bene- 
fits. This  provision  has  been  designed  to  compensate  women  for 
their  intermittent  pattern  of  labor  forces  participation.  In  order  to 
ensure  the  sex  neutrality  of  Social  Security,  the  number  of  years 
that  both  men  and  women  could  drop  was  set  at  five.  Women  in 
the  aggregate  thus  became  worse  off  as  a  result  of  this  change. 

For  better  or  worse  women  are  now  treated  the  same  as  men 
under  Social  Security  law.  Women  who  choose  to  have  a  career  or 
who  must  work  for  a  considerable  part  of  their  lives  have  the  same 
SociiU  Security  protection  that  comparable  men  have,  and  their 
benefits  are  calculated  in  exactly  the  same  manner  regardless  of 
their  sex.  Both  men  and  women  in  the  labor  force  have  disability 
insurance  and  survivor  benefit  protection,  and  both  men  and 
women  are  eligible  for  the  "wife's  benefit." 

The  frequent  and  exaggerated  charges  of  discrimination  and  in- 
equities against  women  nave  elevated  the  problems  that  certain 
groups,  made  up  primarily  of  women,  have  under  Social  Security 
above  countless  other  concerns  of  equal  importance.  These  are  not 
matter*  of  sex  discrimination  in  the  present  system,  and  the  an- 
swers cannot  be  found  in  further  sex  neutrality.  The  fact  is  that 
many  of  the  problems  experienced  by  women  under  Social  Security 
arise  because  women  are  treated  the  same  as  men,  at  the  same 
time  that  their  labor  force  participation  pattern  is  substantially 
different  from  men. 

Many  feminists  have  now  conceded  the  obvious— that  Social  Se- 
curity is  sex  neutral.  They  now  argue  that  Social  Security  has  a 
disparate  impact  or  effect  on  women.  For  example,  at  the  House 
Judiciary  hearing  on  ERA,  Ann  Freedman  argued  that: 
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Bacaute  of  the  dieparate  effecVof  the  Social  Security  Act  on  women,  and  their 
-jocwtion  with  nx  diacnminatoi>y  attitudw  and  practicea,  tha  ERA  will  require 
^njpaai  to  review  thaw  proviaiona  and  aubatituta  other*  that  treat  women  more 

Tish  Sommers  testified  that  Social  Security  was  an  example  of 
how  a  sex  neutral  law  can  have  a  disparate  impact  on  women.  She 
complains  about  the  "presumption  of  women's  dependency"  and 
that  women  receive  lower  average  benefits  than  men.  She  says: 

WSl^        ■**  *  recognilion  of *• 9Conoak 

In  order  to  evaluate  the  charge  that  Social  Security  has  a  dispar- 
ate impact  on  women  it  is  necessary  to  measure  how  Social  Securi- 
ty affects  women  in  the  aggregate.  One  way  is  to  determine  wheth- 
er women  as  a  group  get  as  favorable  a  return  for  the  taxes  they 
payinto  Social  Security  as  men  do. 

When  measured  this  way,  women  get  an  even  higher  return 
from  Social  Security  taxes  than  men,  because  women  tend  to  live 
onger  and  retire  earlier  than  men  and  therefore  collect  benefits 
longer. 

Because  their  average  earnings  are  4ower,  women  also  receive  a 
greater  advantage  from  the  weighted-benefit  formula  which  is  de- 
signed to  favor  persons  with  low  earnings  records  regardless  of 
whether  this  is  due  to  a  low-wage  rate  or  to  a  part  time  or  inter- 
mittent work  record. 

These  two  factors  outweigh  the  fact  that  more  secondary  benefits 
are  paid  on  the  basis  of  men's  earnings  record  than  women's 

If  we  compare  the  total  taxes  paid  to  the  total  benefits  received 
by  all  women  beneficiaries,  either  on  the  basis  of  their  own  or  their 
husbands  earnings,  women  pay  about  28  percent  of  the  taxes  and 
receive  about  54  percent  of  the  benefits.  Over  the  next  75  years, 
women  will  pay  33  percent  of  the  taxes  and  receive  about  50  per- 
cent of  the  benefits. 

When  measured  in  terms  of  the  return  from  Social  Security 
taxes,  it  simply  cannot  be  argued  that  women  in  the  aggregate  are 
disadvantaged  by  Social  Security  or  thafcthere  is  a  disparate 
impact  on  women.  "^fc 

Some  women  receive  benefits  from  Social  Security  without 
paying  an v  Social  Security  taxes.  Congresswoman  Schroeder  has 
asserted  that  this  is  the  only  reason  women  receive  higher  total 
benefits  than  men.  However,  when  we  restrict  the  comparison  to 
women  working  in  Ct  ered  employment,  we  still  find  no  evidence 
that  women  are  shortchanged  under  Social  Security.  If  we  compare 
the  taxes  paid  by  working  women  to  the  benefits  based  on  their 
earnings  and  received  by  all  types  of  beneficiaries,  we  find  that  the 
cost  of  paying  benefits  to  women  workers  and  their  dependents  is 
higher  than  the  wt  of  paying  benefits  to  men  workers  and  their 
dependents.  Indeeu,  if  separate  systems  were  established*  women 
workers  would  have  to  pay  Social  Security  taxes  that  are  about  9 
percent  higher  than  men  would  have  to  pay.  Since  women  pay  the 
same  Social  Security  tax  rate  as  men,  this  means  that  women  in 
the  labor  force  get  a  higher  return  for  their  taxes  than  men  do. 
therefore,  it  cannot  be  said  that  the  present  Social  Security  system 
is  unfair  to  women  workers  as  compared  to  men  workers,  or  that 
there  is  a  disparate  impact  on  women  workers.  Indeed  women,  both 
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in  the  aggregate  and  working  women  as  a  group,  are  significantly 
advantaged  by  Social  Security.  . 

I  believe  that  the  sex  neutrality  and  lack  of  disparate  impact 
against  women  in  Social  Security  should  mean  Social  Security 
would  not  be  affected  by  the  proposed  ERA.  However,  if  ERA  were 
ratified,  it  is  almost  certain  that  feminists  who  have  been  claiming 
discrimination,  inequities  against  women,  or  disparate  impact  upon 
women  in  Social  Security  for  over  a  decade  would  bring  court  cases 
demanding  their  reforms.  The  fact  that  these  charges  are  errone- 
ous will  not  prevent  such  lawsuits. 

The  point  continually  made  by  opponents  of  ERA  in  the  10-year 
debate  has  been  that  ERA  is  sufficiently  vague  and  our  courts  suf- 
ficiently activist  that  no  one  can  say  for  sure  what  the  effect  of 
ERA  will  be  on  this  or  many  other  laws.  This  is  reason  enough  to 
oppose  the  passage  of  the  proposed  ERA. 

The  assertion  that  ERA  would  mandate  fundamental  changes  in 
Social  Security  is  repeatedly  made  by  feminist  organizations.  NOW 
president  Judy  Goldsmith  and  the  Congressional  Women's  Political 
Caucus  have  said  that  ERA  would  require  the  reexamination  of  the 
sexist  assumptions  that  underlie  the  Social  Security  system  and  re- 
quire its  reform. 

Professor  Francine  Blau  has  asserted  that: 

ERA  would  grant  Social  Security  benefits  to  the  homemaker  on  the  baHis  of  her 
economic  contribution  to  the  family,  rather  than  aa  an  economic  dependent. 

The  Civil  Rights  Commission  has  said  that: 

Full  time  homemakers  have  never  been  accorded  any  independent  Social  Security 
coverage. 

And  that: 

The  ERA  will  provide  a  constitutional  basis  for  urging  the  recognition  of  this  con- 
tribution. 

Marna  Tucker  has  said  that  under  the  ERA,  Social  Security  laws 
would  require  homemaker's  work  to  be  recognized  as  valid,  wage 
earner  work,  and  columnist  Sylvia  Porter  has  asserted  that  the 
ERA  when  finally  passed  will  require  some  changes  such  as  treat- 
ing a  homemaker  as  an  employee  for  Social  Security  purposes,  in- 
cluding a  homemaker  tax  on  her  husband  as  her  employer. 

The  fact  that  women  in  the  aggregate  are  significantly  advan- 
taged by  Social  Security  would  seem  to  adequately  refute  the  alle- 
gations of  systemic  sex  discrimination  in  Social  Security.  Feminist 
cruics  of  Social  Security  are  also  wrong  to  assert  that  current  law 
pays  benefits  to  homemakers  as  economic  dependents.  The  law  has 
never  designated  spouse  benefits  as  "dependents'  benefits.  The 
various  types  of  spouse  benefits  are  payable  as  a  right  on  the  basis 
of  legal  status  and  are  not  based  on  proof  of  dependency. 

Their  new-found  concern  for  the  plight  of  the  homemaker  under 
Social  Security  is  either  duplicitous  or  based  on  the  mistaken 
notion  that  homemakers  are  victimized  by  Social  Security.  In  fact 
the  wife's  benefit  was  added  to  Social  Security  in  1939  in  recogni- 
tion of  the  value  jf  the  contribution  made  by  homemakers  and  a 
belief  that  women  should  have  a  guaranteed  benefit  whether  they 
work  inside  or  outside  the  home. 
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Advocating  earnings  sharing  as  a  reform  to  help  homemakere  is 
ridiculous.  Earnings  sharing  would  mean  the  ^ft  in  at  ion  of  the 
wife's  benefit,  resulting  in  benefit  cuts  for  families  where  one 
spouse  is  primarily  a  homemaker. 

We  can  be  certain  that  if  the  ERA  were  ratified  and  the  Court 
accepted  the  feminist  reformers  indictment  of  Social  Security  as 
discriminatory  or  disadvantaging  women,  the  "solutions"  would  be 
fundamental  and  expensive.  Indeed,  Social  Security  is  so  complicat- 
ed that  the  unanticipated  consequences  and  disadvantages  of  struc- 
tural reforms  are  impossible  to  fully  avoid.  Since  the  disparate 
impact  in  Social  Security  is  against  men,  women  could  be  severely 
disadvantaged  by  reforms  designed  to  correct  "disparate  impacts/9 
Why  put  ourselves  in  the  position  of  defending  the  constitutionality 
of  Social  Security  against  these  charges  or  of  allowing  the  Court  to 
mandate  changes  in  Social  Security  that  Social  Security  experts 
agree^cannot  even  be  accomplished  legislatively  without  creating 
more  problems  than  would  be  solved? 

The  extensively  debated  and  analyzed  concept  of  earnings  shar- 
ing is  a  case  in  point.  Even  our  foremost  expert  on  Social  Security, 
Robert  Myers,  who  says  he  supports  the  earnings  sharing  approach 
philosophically  says: 

I  know  of  Wo  peraon,  female  or  male,  who  has  a  thorough  knowledge  of  the  fiscal 
and  administrative  aspects  of  the  OASDI  system  who  believes  that  it  is  feasible  to 
drastically  revise  the  program  in  this  manner.  Either  there  will  be  persons  with 
large  benefit  losses,  as  well  as  those  with  large  gains,  or  else  the  cost  of  the  program 
will  be  greatly  increased  if  nobody  is  to  lose  out.  In  fact,  under  earnings  sharing,  \ 
many  women  will  receive  less  than  under  present  law.  \ 

I  believe  that  it  would  take  an  unprecedented  level  of  judicial  ac- 
tivism for  our  courts  to  mandate  changes  in  Social  Security  that 
feminists  have  not  been  able  to  accomplish  legislatively,  when  no 
discrimination  or  disparate  impact  against  women  can  be  demon- 
strated: What  feminist  reformers  of  Social  Security  reform  mean 
by  disparate  impact  is  not  disparate  impact  by  sex  but  rather  a 
"disparate  impact"  on  one  group  of  beneficiaries  vis-a-vis  another 
group  of  beneficiaries,  most  particular^  the  two-income  family 
versus  the  one-income  family.  Their  primary  concern  is  the  relative 
rate  of  return  to  the  taxes  paid  between  these  two  types  of  families. 
Since  each  family  obviously  includes  a  man  and. a  woman,  this  con- 
cern about  the  rate  of  return  on  taxes  paid  has  nothing  to  do  with 
sex  discrimination,  inequities  against  women,  or  a  disparate  impact 
on  women. 

Further,  in  a  system  of  social  insurance  there  is  no  reason  to 
expect  that  the  rate  of  return  to  different  groups  in  different  situa- 
tions will  be  the  same.  Most  authorities  on  Social  Security  agree 
with  Stanford  Ross  that: 

Social  Security  is  a  social  welfare  program  of  tax  transfers  to  those  who  do 
not  work  because*  of  retirement,  disablement,  or  the  death  of  a  breadwinner  ...  If 
Social  Security  is  understood  as  a  tax  transfer  program,  the  rate  of  return  question 
becomes  irrelevant 

Social  Security  expert  Robert  Myers  8ays: 

If  individual  equity  were  the  overriding  aim  of  Social  Security  there  would  be  no 
need  for  a  government  program,  because  the  private  sector  could  just  na  readily 
handle  it 
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It  could  even  be  said  that  a  "disparate  impact"  among  groups  is 
a  characteristic  of  all  Government  programs  that  redistribute 
income.  Surely  our  courts  would  not  use  the  ERA  to  declare  that 
there  can  be  no  such  "disparate  impact"  among  groups  of  benefici- 
aries in  Social  Security,  or  would  they? 

The  distribution  of  benefits  within  social  programs  is  properly  a 
legislative  question.  Likewise,  the  reforms  sought  by  feminist  crit- 
ics of  Social  Security  ar^  essentially  political.  They  seek  to  change 
the  present  distribution  of  benefits  to  produce  more  for  the  subject 
of  women  they  represent,  and  they  are  using  the  rhetoric  of  dis- 
crimination, inequities  against  women  and  disparate  impact  upon 
women  in  order  to  accomplish  these  changes.  The  most  popular  of 
these  proposals,  earnings  sharing,  has  gone  nowhere  politically. 
Earnings  sharing  with  a  "hold  harmless '  provision  would  be  ex- 
tremely expensive,  substantially  increasing  Social  Security  costs  at 
a  time  when  there  is  no  surplus  and  no  desire  to  raise  taxes  fur- 
ther. Earnings  sharing  without  such  a  "hold  harmless"  provision, 
would  increase  the  benefits  for  two-income  families  by  cutting  the 
benefits  for  one-income  families.  Efforts  to  achieve  such  a  redistri- 
bution of  income  have  so  far  shown  little  chance  of  passage  by  Con- 
gress both  because  common  sense  and  research  findings  tell  us  that 
society  is  better  off  because  many  families  decide  to  forgo  a  second 
income  in  order  to  have  one  parent,  usually  the  mother,  stay  at 
home  to  care  for  their  children. 

Social  Security  as  presently  constituted  allows  women  the  free- 
dom to  choose  different  roles.  By  perpetuating  the  option  to  choose 
homemaking  as  a  primary  role,  it  stands  in  the  way  of  the  revolu- 
tionary notion  of  equality  which  says  that  men  and  women  are  not 
equal  until  the  traditional  division  of  labor  within  the  family  is 
abolished.  It  is  currently  a  matter  of  considerable  debate  how  much 
we  should  support  the  traditional  family  where  one.  spouse  chooses 
homemaking  as  a  primary  role.  , 

This  is,  I  submit,  very  much  a  political  decision  about  the  kind  of 
society  we  want  to  encourage.  So  long  as  our  public  policy  has  a 
decent  respect  for  the  rights  of  individuals,  there  are  important  po- 
litical choices  to  be  made  within  the  limits  of  the  Constitution  in 
its  present  form.  I  believe  that  this  would  probably  not  be  changed 
by  ERA.  At  tha  same  time  proponents  of  such  fundamental 
changes  in  Social  Security  as  earnings  sharing  will  surely  attempt 
to  use  ERA  to  achieve  their  political  ends  in  the  courts.  I  believe  it 
is  far  better  to  resolve  such  issues  in  the  legislative  branch  of  Gov- 
ernment, but  it  is  conceivable  that  the  courts  might  use  ERA  to  re- 
strict these  political  choices.  Insofar  as  this  is  possible,  ERA  should 
be  rejected. 
Thank  you,  Mr.  Chairman. 
[The  follow  was  received  for  the  record:] 
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SUUwnt  by  Judith  Ftnn 
Hearing  on  The  Equal  P.ghta  Amendment  and  Social  Security 
Committee  on  the  Judiciary,  U.S.  Senate 
March  19B4 

My  na  <e  fa  Judith  Finn,    tin  bomemak*r  fro»  Oak  Ridge, 
>nneen-e.     r  was  trained  aa  an  et:onomi«t  and  political  aolentiat  and 
T  «<rked  f„r  uev-ral  yearn  doinf  public  policy  reaearch  and  tenoning 
p»!it«.:al  acience  before    |  became  a  wothar  seven  yeara  ago.    I  have 
written  a  ho..k  entitled    ;TjwfJYea^  Social  Security 

,[1]  and  am  Chairman  of  th«  Task  Force  on  Sonla)  Security  for  Fagle 
Forum,  a  national  organization  of  wjaen  with  traditional  moral  and 
f»miN  v/iluan,  r»ont  of  whom  are  bomemakera. 

.'_>*  [MHrrtmir.at i on  In  Social  Security 

Tha  rhargc  that  Social  Security  dlacrlailnatjra  against  women  la 
frequently  wade,    rhla  la  contrary  to  the  long-aok> owledged  fart  that 

::»<M*1  !Vcurlty  ban  been  m;tde  ro*  neutral  through  various 
r.»iiirPB»lrtnal  .irfr.idmr.nts  to  tha  Social  Security  Aut  and  by  several 
lupretw  Court  docinioun.f;?]    Informed  opinion  la  nearly  unanimous  in 
rurowii'.'.lng  thrift*  firta.f}] 

Many  of  the  changes  In  Social  Security  that  have  been  carte  In 
ri-npmse  to  the  quent  for  sex  neutrality  have  benefited  men,  not 
woven.    For  example,  until  197?,  women  could  drop  three  more  yeara 
than  men  from  the  averaging  period  for  figuring  retirement  benefits. 
Thli  provision  bad  been  d*'ilgn*d  to  compensate  women  for  their  wore 
Intermittent  pattern  »£  labor  force  participation,    m  order  tc  ensure 
the  •««  neutrality  nf  r.nrial  »>rurtty,  the-  nuabor  of  yenra  tbjt  both 
men  and  women  ...mid  dn-.p  wan  n.»t  at  rive.     Women  in  the  nggrogote  thus 
bei:i«e  worn**  off  an  a  renult  >if  thin  change. 

For  better  or  worn*  wtvnen  are  now  treated  tho  aane  as  msn  under 
:  <•<  «al  >■  urity  Inw.     W-  rami  whn  choose  to  have  a  career  or  who  must 
w.irk  fur  n  .',m?;idernM.'  part  of  their  llvr-i  have  th»  rvimo  Sonlal 
I'.ecirity  prutn.-tlon  thai  "ompirable  men  have,  and  their  benefits  are 
•a  Inula  t«'  In  exactly  the  sane  manner  regardless  of  their  sex.  fioth 
*rn  and  wmwn  in  the  labor  force  have  dlaabllity  insurance  and 
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aurvlvr.r  benefit  protection,  jnd  both  men  and  women  are  tTlgible  for 
th#  HwJ  re' a  benefit." 

The  fr«<|u«nt  and  exaggerated  charges  nf  discrimination 
Inequities  agalnBt  women  have  elevated  the  probleme  that  cartaln 
Krntipn t  mad*  tip  primarily  of  women,  have  under  Social  Security  ebnva 
countless  ither  concerns  of  equal  Importance.    These  ara  not  matters 
of  sei  Mace lmlnatlon  in  tha  present  system,  and  the  anawera  cannot  be 
found  In  further  nm*  neutrality.    Tha  fact  ia  that  ma*"*  of  the 
problems  c*pmrl»»nced  by  women  under  Social  Security  aria*  bmoeuae 
woman  ara  treated  tha  same  at  nan,  at  tha  earns  time  that  thalr  labor 
fo**:a  participation  pattern  la  subatantlml  ly  different  from  men. 

Woo-n  R«ti'lva  Greater  Return  than  Han  from  Texes  Paid 

Many  faminiata  Nv«  now  concadad  tha  obvioua— -that  Social 
Security  la  sax  neutral.    They  now  argue  that  Social  Sacurlty  Ui  a 
ill.iparata  Impact  ur  effect  on  woman.    Fur  example,  at  tha  Houaa 

I* 

Judiciary  Jte'irlnj  on  ERA,  Ann  r'raedean  argued  that  "Beceuee  of  tha 
dlapntste  *ff*c*  of  tha  Social  Security  /ct  on  woman,  and  thalr 
association  with  a**  oiscriminatory  attitudes  and  practloea,  ihe  ERA 
will  require  Con^rfjan  to  review  thene  provltiions  rind  aubntituta  othara 
thnt  treat  +,n+n  more  fairly.HU]    7iah  fiom*era  testified  that  Social 
Security  was  an  a*ar*pl«  of  how  a  sax  neutral  law  can  have  a  disparate 
impact  on  wor^n.    She  complains  about  the  ^presumption  of  woman* a 
dependency"  end  that  woien  receive  lower  average  benefits  than  men. 
:*»h#»  nay  a,  "Th«  most  important  shortcoming  in  luck  ol  recognition  of 
the  *<:onoraic  contribution  to  the  family  of  the  homemaker ."[5] 

Tn  ordur  to  pvatuinte  the  charge  that  Sortal  Security  has  a 
disparate  irflp-irt  on  woman  it  i»  necffsiwr:,  to  nenaure  how  Social 
ijnurily  nffe»Ata  women  In  the  aggregate.    One  way  Is  to  determine 
whether  women  a  a  a  ftroup  get  as  favorable  a  return  for  the  ta*ea  they 
jay  Into  :;o<:ial  !>r»iHty  aa  men  do.    When  measured  thla  way,  women  get 
uneven  higher  return)  from  To^lal  .Tecnrtty  taxes  than  wen,  because 
wnrn  tend  in  Live  longer  And  retire  earlier  tlmn  mon  and  therafo<e 
"ollfft  benefit  ri  longer.     r>n*uoa  their  average  enrnlnga  r  e  lowejr, 
Wrfien  a  I  no  receive  a  greater  advantage  from  tha /weighted- benef  it  1 
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forauia  which  Is  designed  to  invor  persona  Kith  low  turnings  records 
regardlese  of  whether  thla  la  due  to  a  low  wig*  rate  or  to  a  part-time 
or  Intermittent  work  racord.    TKaaa  two  factors  outweigh  the  fart  that 


recorda  than  on  woa»n»a.     If  w«  compare  th»  total  tax  a  a  patd  to  tha 
total  beneMta  received  by  all  women  benerictaries,  either  on  thw 
haais  of  their  own  or  their  huabanda*  earnings,  woaon  pay  ahout  ?H 
p*rrent  or  tha  »:axe'a  and  receive  about  54  percent,  or  tha  benefits, [6] 
Over  tha  next  y*j  year*,  women  will  pay  33  parcent  or  tha  taxes  and 
receive  about  M>  percent  of  tha  benefits, [7]    When  meaaurwd  in  terms 
or  tha  raturn  froi  Soclil  :>curity  taxaa,  it  rimply  cannot  be  argued 
that  wi»m*n  in  the  nr.gregnt*  are  disadvantaged  hy  !*>ocial  Security  or 
that,  there  i«j  a  disparate  import  on  women, 

.'Jone  womtn  receive  benefits  from  Social  .Security  without 
Paying  any  Social  ;*eurity  taxeo.  Cnnfireanwofran  Tchrcffder  hao  asserted 
that  this  in  tha  only  reason  wn*on  receive  higher  total  benefita  than 
fl»en.[f|]    However,  whoa  wo  rancrlct  the  .iompariflon  to  wnmen  working  In 
covered  employment,  w*'  nil  11  find  no  ev idence  Ihnt  women  are 
t;hnrtchar,fierj  under  Social  "ecurity.     If  we  compare  the  taxe?;  paid  by 
worki  »g  women  to  the  tenet lt3  baaed        tneir  f.irnings  nod  received  by 
all  ty;>en  of  berierir iarion,  w»  find  that  the  coat  nf  paying  oenofitn 
to  worsp..,  wnrkera  and  th  »ir  depaadonts  ia  higher  than  the  coot  of 
p/iytr.r.  hwneffts  to  *i»n  worker  and  their  dopendentu.     Indeed,  if 
separate  gyntemn  were  eatuM  itihed ,  women  wnrkero  would  have  to  p*y 
Uncial  ."erurity  taxes  that  are  nbout  9  percent  higher  than  men  wnuld 
have  tn  |m>.['>]     :Unv!e  women  pay  the  rant  Uncial  :>curlty  t.jx  rate  aa 
n^n,  thin  want  thnt  women  i.i  the  labor  force  pt,  a  hipher  return  for 
thnir  taxen  than  rnon  do.    Therefore,  it  cannot  he  cjid  thnt  the 
pii"simt  ::.h-;^1  |Vi  urity  ay  item  is  unf/iir  to  women  workeru  an  romp! re  J 
»o  tr,.n  wurkern,  or  that  th»»re  la  a  dlnpir  itfl  lUfwt  on  women  worker.j, 
Indeed  women,  f.oth  In  the  a^gregnt*-  nnr»  working  women  an  a  protip,  are 
ntKi'i  t  (t  auMy  .idvant  i^ml  \>y  !,nch»l  V>rority. 

la         •»*  i  ty  and  KHA 


J  he  11 eve  that  th*  rex  neutrality  and  leek  or  disparate  impact 


mora  aecr.ndnry  tom-flta  are  paid  on  the  haaia  or  men*  7  earning* 
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*g*inat  unman  In  !Vlal  purity  should  mean  .Vlil  Security  would  not 
he  affente.i  by  the  proposad  EPA.  However,  if  EHA  were  ratified,  i  la 
almost  ^rtair   that  feminiets  who  have  been  clawing  d lecrlminetlon , 
tiwiuiti**  again**  w"«"ri  »r  dlnpar*te  impact  m\  .i»  women  in  Social 
fenirtty  for  nvt-r  *  derad*  wnulH  brlntf  *  rmirt  rane  drmnnding  their 
rrforwn.  "'ha  fart  that,  t.lwse  charges  ere  erroneoue  wll.1  not  pravant 
HUrh  law  auits.    Tha  point  continually  made  by  opponents  of  EHA  In  tha 
ten-year  debate  haa  been  that  ERA  1b  sufficiently  vsgue  and  our  Courta 
imfficlently  art  Wist  tlwt  mo  one  ran  any  for  aura  what  the  effart  of 
};RA  will  be  on  this  or  many  other  laws.    Thin  la  reaeon  enough  to 
cppos"  tha  P«nufic  of  the 'proposed  ERA. 

Tha  assertion  that  ERA  would  mandate  fundamental  chengea  In 
:\nrin\  >«  urlty  la  repeatedly  made  by  feminist  organizations.  NOW 
l,r»ntriant  Judy  Goldsmith  and  the  Congreaalonal  Woman1  a  Political 
Caucus  have  nald  that  EPA  would  required*  reexamination  of  tha 
a.^lat  assumptions  that  underlie  tha  Social  Saourity  system  and 
roqulre  its  reform. [10] 

Professor  Frauctne  Blau  haa  asserted  that  "ERA  would  grant 
nodal  security  teneflts  to  the  homemaker  on.  tha  baala  of  her  economic 
contribution  to  the  family,  rather  than  as  an  economic  d *pendent."( 11 ] 
The  Civil  flights  Commission  haa  aald  that  "full-time  homemskere  have 
ncv*i    ;ecn  accorded  any  independent  social  security  covursge"  and  that 
"the  tha  will  provide  a  constitutional  baala  for  urging  the 
recognition  of  thin  contribution .M(  12]  Karon  Tucker  haa  said  that 
under  the  ERA  Social  Security  lawa  would  require  homemsker*  s  work  to 
he  n«.;.iKnlwl       valid,  waga-eArner  work, (13)  ond  coluainlst  Sylvia 
i-ortnr  h  in  .inserted  th*t  the  ERA  when  finally  paaaed  will  require  some 
chenpe  such  as  treating  a  homemaker  as  an  employee  for  Social  Security 
purj.fionn ,  including  n  horoumaker  tax  on  her  huaband  aa  her  ^ 

The  i«rt  Uim!  women  In  the  aggregate  are  aign l f Icantly 
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advantegrd  by  Social  r«nurtty  would  seem  tc.  nrtaqt^i t«9 ly  rafuta  tha 
allegations  of  ayatrtetc  sex  discrimination  in  Social  Security. 
Feminist  orltica  of  Social  Security  ere  also  wrong  to  a  a  Bert  that 
currant  law  pays  benefits  to  homemakara       aconoalo  dapendanta,  Tha 
law  has  never  daatgnata.l  apouaa  beneflta  m  "dapendenta  beneflta," 
Tha  varlmia  typaa  of  apouaa  banaflta  orejpeyable       a  right  cn  tha 
bTMia  of  legal  atatua  and  are  not  haaad  on  proof  of  depende  "y.[l5] 
Their  new-found  concern  for  tha  plight  of  tha  homeoaker  under  Social 
Security  ia  either  dupilcloua  or  baoad  on  thf  i»  la  taken  notion  that 
hua«*akars  ara  vittlmlied  by  Social  Security.    In  fact  tha  wife' a 
tenant  was  added  to  Social  Security  In  1939  in  reoognltlon  of  the 
faiue.,  of  tha  contribution  mede  by  homemakara  and  a  bellaf  that  woaan 


should  have  n  g>tti*nteed  benefit  whether  they  work  in  aide  or  outside 
tha  homa.[l6]      Advocating  earnings  sharing  aa  a  reform  to  help 
homemaker*  la  ridiculous.    Eavnlnga  aha  ring  would  mean  th<*  elimination 
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of  the  wifi/s  benefit,  resulting  In  benefit  cuta  for  fasillea  where 
una  apotme  is  primarily  a  homemakar .  [add  fn  on  homamekera  not  want 
■  Usability  in  exchange  and  problea  of  divorced  homemakara?] 

Wa  r*an  be  certain  that  If  the  ERA  were  ratified  and  the  Court 
accepted  tha  feminist  reformers  indictment  of  Social  Security  aa 
•  Uac^rlmlnatory  or  disadvantaging  woven,  the  "solutlona"  would  be 
fundamental  and  expensive.    Indeed,  Social  Security  ia  ao  complicated 
that  the  unanticipated  consequences  and  disadvantagea  of  structural 
reforms  ure  Impossible  to  fully  avoid.    Since  the  disparate  Impact  In 
Social  Security  is  against  men,  women  could  be  severely  disadvantaged 
by  r»- forma  de stoned  to  correct  "disparate  imparts. "    Why  put  ouraelvas 
In  tht*  position  oT  defending  the  constitutionality  of  Social  Security 
againat  these  charges  or  of  allowing  the  Court  to  mandate  changes  In 
Social  .Security  that  i"oclil  Security  expert  t  agree  cannot  even  lx» 

 ■•■mj'l  ishi*d  Iff^ifilntlvely  without  creating  more  problamn  than  would 

be  solved?    The  extensively  debated  and  analyzp-1  concept  of  enrningn 
•baring  in  a  r.nr\+  In  point.    Kven  our  foremost  pxpert  on  Social 
:'<•>  urity,  I'ohprt  Myeru,  who  nnyti  he  aupporta  the  earnings  sharing 
"l-pronrh  phllnfjopliirnlly  oayn,  'T  know  of  no  f  rum,  ("male  or  '-all*, 
who  has  a  thorough  knowledge  of  th£  flsril  and  admin letrative  spenta 


?r  BEST  COPY  AVAILABLE       ,  844 


838 


ol  the  OAf-DI  cyate*  who  believes  that  it  1*  feasible  to  draur.lcally 
rtviM  ihn  program  In  this  manner.    Elthur  th*re  will  be  fiersons  with 
large  benefit  I.jssws,  na  w>ll  aa  those  with  large  *ninn,  or  ©In*  the 
cddt  of  the  program  will  be  graatly  increased  If  nobody  la  to  lose 
out.     Tn  fact,  under  earnings  aharlng,  many  woven  wlil  receive  lnaa 
than  under  praaent  law.H[l7] 

1  believe  that  It  would  take  on  unprecedented  level  of  judicial 
«.  tlviem  for  our  court*  to  mandate  changes  in  Social  Security  that 
feminists  have  not  been  sble  to  accomplish  legislatively »  when  no 
discrimination  or  disparate  impart  against  women  can  be  demonstrated* 
What  feminist  refnrmera  of  Social  Security  reform  mean  by  disparate 
fmpart  la  nut  disparate)  Impact  by  aex  but  rather  a  "disparate  impact*1 
on  one* group  of  beneficiaries  vla-a-via  another  group  of 
benef IMertea,  oont  particularly  the  two-* income  family  versus  the 
one- income  family.  Thalr  primary  concern  la  the  relative  rete  of 
return  to  the  ta*ea  paid  between  these  two  types  of  families.  Sines 
each  family  obviously  Include*  a  man  and  a  woman,  this  concern  about 
the  rite  of  return  on  taxes  paid  haa  nothing  to  do  with  sex 
dini.-rlmlnation,  inequltiea  against  women,  or  a  disparate  impact  on 
womr  ti . 

•Further,  In  n  nystem  of  noclal  Insurant:*  then?  is  no  rouflon  to 
expect  that  the  rate  of  return  to  diJ'ferent  groups  In  different 
situations  will  he  the  nrnfl*.[lo]    Mont  author! ties  on  floclnl  "ncurlty 
agree  with  Stanford  Rosa  that  H...socinl  security  Is  n  social  welfare 
program  of  tax  transfers  to  thooe  who  do  not  work  because  of 
re  t  lr«ment,  '11  sab  lenient,  or  the  death  of  a  breadwinner. ...  If  social 
security  is  understood  as  a  Lix- transfer  program,  the  rat»  of  return 
quest* on  becomos  irrelevant."  [19]      ooclal  Sec ut ity  expert  Robert 
Ityera  says,   'If  individual  equity  were  the  overriding  aim  of  social 

urlty  t.!H»re  would  be  no  need  for  a  government  program,  because  the 
private  sector  could  Just  as  readily  handle  it."  [20]    It  could  even 
oe  said  that  a  "disparate  impact"  among  groups  is  a  characteriatlo  of 
all  government  progrnms  ihat  redistribute  income.    Surely  c<«-  courts 


would  not  use  the  ERA  to  declare  that  there  can  be  no  auch  "disparate 
Impact"  among  groups  of  benef io isrles  in  Social  Security,  or  would 
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Tha  rtlatiil.ntlm,  ,,f  b,,,„nt.  within  ao«Ul  progra.a  la 
:mp«-ly  a  UCUUtt»«  quaatlon.    Lik.wiaa,  th.  rafon.a  anught  by 
f..-.tnt«t  nrlttc.  „f  r^lal  Sacurlty  ar.  wMttalt|  political.  Th., 
t,,  I;»„n<[<.  „,„  pro3ent    dtatrlbutlon  of  ben.flta  to  produc.  .or. 
for  th,  ,ub,.t  of  wo^n  they  r.pr.aant,  and  th.y  mm  using  the 
rh-tuir  „f  diirrl.lo.tton,  intuitu.  a,.|n»t  woa.n  ,nd  dt.par.ta 
t.,«ot  .H*.n  wo^n  in  nrdar  to  acco.plt.h  ttew  ch.ng.a.    Th.  -oat 
p.pulir  ,r  th..a  propo»iSl  ..mtnga  aharlng,  ha.  gona  nowr.r. 
pull  tidily.  Earnings  rharing  with  a  "hold  h.r.1..."  provl.ton  would 
U    citrMMly  .iptnalv.,  aubatantlally  incra.atng  Social  Mourlty 
cost,  at  «  tl«  wh*n  than  1.  no  surplus  and  r,o  d.alr.  to  rata.  Uk.b 
further.    Earning,  sharing  without  auoh  a  -hold  hanalaaa"  provU<nn, 
W...I.I  ..........Hf  -ha  heifflta  for  two..lnr.o»«  fa.Ul.a  by  cutting  th. 

■.nniflt.  r-r         lf-         liviUm.    ffforfi  V,  achW.,  Bunn  , 

u'"'' '  1 '-v,     r,,  „,,„„  „„,..  r„  ,.  nf  by 

1  '••n«r"»  b"t: «"•»•  l»*  »-hnl..al  and  -oat  pr.,hl..B  have  prova,, 
i..-.m-t.ih!.,  „n.l  !,«,..,,•«.  .loan™  sans*  and  ran»,r.:t,  finding  tell  us 
tl.nt  ^l..ty  la  l,t...r  off  ta,;.,„r...  nn,  f.^lU-a  d„ctd,  to  for,TO  * 
.-n,,.l  inroaa  in  „,.i..r  |„  h.,v,  .„„.  „„„..,»,  .,r,J1?|>.  ,„„  „otw>  ^ 
ri-"  Ij  ...,nv  f.T  •.'■..■if    -hi  ldr«n.f:-1  I 

'"•'•••I   '••'»eil>   n«.  prtT.cnt  l\   .  nut  i  tut  id  allows  wooer,  thi- 
1 1...  ivli.n.  t„  ,h.......  ill  I  trri-.t   ml.-,.     ny  p.Tpi  l(iat  nuj  ||...  option 

in  ,  i, i,,.n,r.n,it  ir.r,  nr.  d  pr.m«r>   r  o  1  «■ .   it   thus  •st'iindn 
t 

in  *hn  wiy     i'  tu,  rev..i.lt!,J„ary  notion  of  nqmUty  Khi..h  n«y3  th»turtn 
ml  wor-,:.,  .r,  r.ot  ...pHi  -.-til  tho  tr«.1 1 1  I  r.n.i  I  .1ivi,ion  of  UMov  wU.\ 

ti.a:iy  i..  M-IIM^.  Tt  iM  fUnv.lMy  Wltt#ip  fjf  r„rmid<M.;|M|J 
■M        no.  K,  nh..m.J  uunort  th.  truditionnl  fwtly  wher,  erne 

-l-un-  ,h.io,-,.  >..,,ov>UnK  „a  „  priory  r.^.^V]    This  in,  I  nub»it. 
V'M'V  '"l,h   '  J'Mt>"'l  Pinion  about  th.,  an.)  of  *.rmi,.ty  wo  w.,nt  to 
"""    1  *  "•     **"  1  •         P'lMlr  l.,||(y  hls  ;,  ,|f.c.„nt  r,...,r).nt.  for  th* 

"  ,!<"  "f     ^  ^onatitntioa  in  its  r>r«";.'iit  forn.  J 

«  -J'  '        titt.lv  ....I  h-    f,Mv-i  hy  r<M.     At.  ii 
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"f  '    "'■  "J'  U  l'in.i.|«i...ll.-tl  -  him^i:  in        j.,]  [Vnurit)  rt!l 
will  ly  (|tt.*»rpt  tn  ut;.-  KIM  t.o  'hJi^vp  their 
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poiitictl  anda  In  tht  court*.    I  ballava  it  it  far  bettar  to  wioLvi 
cuch  inuta  In  th*  teglalatlva  branch  o*  fovern»#nt(  but  it  U 
( onctivtblt  that  tha  Court*  alght  um  ERA  to  raatrlct  thaaa  political 
cholcaa.  Insofar  aa  thia  ia  possible,  ERA  ahould  be  rajactad.  %% 
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Senator  Hatch  Thank  you  both. 

I  would  now  like  to  auk  a  series  of  questions  about  the  impact  of 
the  equal  rights  amendment  upon  the  Social  Security  Program  in 
an  effort  to  establish  a  useful  legislative  history  in  this  regard.  So  I 
will  respectfully  ask  the  panelists  if  you  will  be  as  direct  and  as 
succinct  as  possible  in  responding  to  questions. 

I  would  also  like  to  emphasize  once  more  that  the  subject  of  this 
mornings  hearing  is  not  the  wisdom  or  the  prudence  of  various  re- 
forms to  the  Social  Security  System,  but  what  precisely  would  be 
required  in  the  way  of  change  should  the  ERA  become  part  of  the 
Constitution.  That  is  really  what  we  want  to  know. 

I  am  sure  there  is  much  room  for  reform  arid  we  can  all  debate 
that  at  another  time,  but  I  want  to  know  what  will  be  the  impact 
or  the  effect  of  the  equal  rights  amendment  should  it  become  part 
of  the  Constitution? 

I  would  just  like  to  get  one  matter  clarified  at  the  outset.  Is  the 
Social  Security  law  today  fully  sex  neutral?  In  other  words,  is  the 
female  worker  treated  identically  to  the  male  worker  insofar  as  the 
eligibility  for  and  the  level  of  Social  Security  benefits? 

Ms.  Sherburne. 

Ms.  Sherburne.  Mr.  Chairman,  the  Social  Security  System  today 
is  facially  sex  neutral.  There  are  no  facial  gender-based  distinc- 
tions, with  a  minor  exception  that  I  understand  is  being  corrected 
at  this  time.  The  1983  Social  Security  amendments  rectified  any  re- 
maining facial  gender-based  distinctions  in  the  law. 

Senator  Hatch.  Do  you  see  any  other  aspect  other  than  this  one 
exception  in  which  the  law  is  not  sex  neutral?  - 

Ms.  Sherburne.  Facially  sex  neutral,  no.  There  is  no  other  way. 

Senator  Hatch.  Mrs.  Finn,  do  you  agree  or  disagree  with  that? 

Mrs.  Finn.  No,  I  think  it  is  sex  neutral. 

Senator  Hatch.  OK.  Given  that  the  Social  Security  Sy**em,  is 
truly  sex  neutral,  why  does  the  congressional  women's  caucus  con- 
tend that  the  Social  Security  System  is  "based  upon  sexist  assump- 
tions? " 

Ms.  Sherburne.  Mr.  Chairman,  I  am  not  familiar  with  their  pre- 
cise position,  so  I  am  not  sure  what  their  reasoning  is.  The  Social 
Security  System  as  I  see  it,  is  based  on  stereotypic  notions  of  the 
way  women  live  in  our  society  and  how  that  role  is  valued.  It  does 
not  attribute  any  economic  value  to  the  work  that  a  woman  per- 
forms in  the  home  and  it  is  ill  suited  to  any  worker  that  spends  a 
large  portion  of  his  or  her  life  out  of  the  paid  work  force  and  a 
large  portion  in  the  paid  work  force.  It  disadvantages  those  kinds 
of  people.  Those  kinds  of  people  are  predominantly,  in  our  society, 
women. 

Senator  HatcIh.  In  other  words,  the  critique  of  the  Social  Securi- 
ty System  by  some  women's  groups  rests  not  upon  any  remaining 
facial  bias  in  the  system  but  upon  the  fact  that  it  has  a  "discrimi- 
natory impact"  upon  women.  Am  I  more  correct  in  saying  that? 

Ms.  Shkrburnk.  Yes,  sir. 

Senator  IJatch.  Mrs.  Finn,  do  you  have  any  comments  about 
that? 

Mrs.  Finn.  Well,  first,  I  do  not  think  there  is  a  discriminatory 
impact  in  Social  Security  against  women  in  the  aggregate.  I  do  not 
think  the  ERA  would  impact  on  subgroups  of  women  and  declare 
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that  different  groups  of  women  cannot  come  out  differently  under 
Social  Security,  No  one  arguing  that  ERA  will  change  Social  Secu- 
rity has  been  able  to  show  that  women  in  the  aggregate  are  dis- 
criminated against  or  that  there  is  a  disparate  impact  against 
women. 

Senator  Hatch.  Ms.  Sherburne  how  would  you  respond  to  Mrs. 
Finn  s  statement  that  the  Social  Security  System  is  neither  de- 
signed to  discriminate  against  women  nor  does  it  yield  any  dispar- 
ate impact  upon  women.  Is  that  a  correct  interpretation? 

Ms.  Sherburne  I  do  not  think  that  that  analysis  is  appropriate, 
Mr.  Chairman. 

As  Mrs.  Finn  notes,  Social  Security  i&  not  a  program  that  is  de- 
signed to  provide  equitable  returns  on  taxes  paid.  She  herself 
stated,  and  I  would  agree  with  her,  that  Social  Security  is  primari- 
ly a  tax  transfer  program.  So  I  do  not  And  that  this  analysis  is  ap- 
propriate. 

Ir  one  undertakes  that  analysis,  however,  which  for  the  purposes 
of  argument  I  am  willing  to  do,  I  still  think  that  the  wrong  meas- 
ure of  value  is  being  used,  It  is  the  wrong  reference.  Social  Security 
.  taxes,  if  they  are  viewed  as  purchasing  anything,  should  not  be 
viewed  as  purchasing  benefits  but  rathe;  protection— protection 
against  risks  to  economic  security  that  we  have  for  ourselves  and 
our  families.  And  as  with  any  insurance  purchase,  if  you  do  accept 
viewing  the  program  as  an  insurance  program,  which  I  do  not 
think  is  appropriate,  but  if  you  do  want  to  look  at  it  that  way  you 
see  that  your  taxes,  as  in  any  insurance  program,  are  premiums 
that  are  buying  a  particular  package  of  benefit  protections  that 
you  may  or  may  not  use.  And  so  when  you  look  at  it  in  that  way,  it 
is  men,  and  not  women,  who  get  a  more  favorable  return  on  taxes 
paid  because  men,  with  their  higher  wages  and  their  more  continu- 
ous attachments  to  the  work  force,  undoubtedly  claim  the  lion's 
share  of  Social  Security  protection  that  is  available  to  workers  and 
their  families. 
Senator  Hatch.  Mrs.  Finn,  do  you  have  any  comment? 
Mrs.  Finn.  Well,  I  am  not  sure  I  understand  the  point  and  I 
don't  know  any  other  way  to  evaluate  whether  there  is  a  disparate 
impact  against  women  in  Social  Security  than  to  determine  the 
rate  of  return  to  taxes  paid  by  women  in  the  aggregate.  Women  not 
only  pay  lower  Social  Security  taxes  but  they  get  more  protection 
and  they  get  more  benefits,  specifically  women  pay  28  percent  of 
the  taxes  and  receive  54  percent  of  the  benefits.  How  can  it  be  dis- 
puted that  women  are  not  disadvantaged  by  Social  Security?  Men 
are  the  ones  that  are  disadvantaged.  They  pay  more  of  the  taxes 
for  a  smaller  shore  of  the  benefits. 

Senator  Hatch.  Ms.  Sherburne,  am  I  correct  in  understanding 
what  you  are  saying?  Is  it  because  the  Social  Security  System 
yields  a  disparate  impact  upon  some  women  as  opposed  to  some 

j  other  women,  that  it  would  be  subject  to  strict  scrutiny  under  the 

f  ERA;  is  that  a  correct  interpretation? 

Ms.  Sherburne.  I  think,  Mr.  Chairman,  that  what  we  see  with 
the  Social  Security  Program  is  that  it  is  ill  suited  to7the  lifestyles 
of  families  and  homdniakers  and  women  workers  in  our  society  and 
that  that  produces  a  number  of  problems  for  women  across  the 
board. 
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Senator  Hatch.  Bui  am  I  right  in  assuming  you  are  talking 
about  a  disparate  impact  upon  some  women  as  distinguished  from 
some  other  women? 

Ms.  Sherburne.  I  am  talking  about  the  entire  program  and  how 
women  gain  access  to  benefits  and  that  some  women  find  that  the 
program  does  not  work  for  them  because  they  do  not  have  disabil- 
ity protection.  They  become  disabled  and  they  do  not  have  any  ben- 
efits. Some  women  find  that  the  program  does  not  work  for  them 
because  they  are  divorced  before  10  years  of;  marriage  and  they 
spent  that  entire  10  years  taking  care  of  children  in  the  home  and 
they  have  no  protection.  Some  women  find  that  they  spent  a  large 
portion  of  their  lives  working  for  pay  at  low  wages  and  a  portion  of 
,/ieir  lives  working  for  no  pay  at  all.  And  when  it  comes  time  to 
retire  their  benefits  are  very  low., 

So  across  the  board,  the  program  is  ill  suited  to  the  way  women 
are  living. 

Senator  Hatch.  Am  I  correct  that  you  are  arguing  that  under 
the  ERA  the  Social  Security  Program  should  be  subject  to  some 
degree  of  special  scrutiny?  i 

Ms.  Sherburne  I  would  certainly  hope  that  the  ERA  would 
reach  beyond  facial  discrimination  and  take  a  look  at  a  progi  im 
such  as  Social  Security  that  disadvantages  women,  yes. 

Senator  Hatch,  In  your  article  in  the  Georgetown  Law  Journal 
you  state  that: 

Only  comprehensive  restructuring  of  Social  Security  will  achieve  significant  im- 
provement in  women  s  treatment  under  the  program. 

Then,  you  further  observe  that: 

Legislative  reforms  aimed  at  improving  Social  Security  protection  for  women 
must  therefore  change  the  basic  structure  of  the  program  rather  than  work  at  its 
margins. 

Let  me  just  ask  you  this  straightforward  question: 

Would  the  equal  rights  amendment  require  what  you  describe  as 
".significant  improvements  in  women's  treatment"  under  the  Social 
Security  Program? 

Ms.  Sherburne.  I  would  certainly  hope  that  the  ERA  would 
reach  the  kinds  of  disadvantages  that  women  suffer  under  the 
Social  Security  Program. 

Senator  Hatch.  You  believe  that  it  would? 

Ms.  Sherburne.  I  think  that  that  depends  on  the  kind  of  legisla- 
tive history  that  you  develop  and  I  would  certainly  encourage  you 
to  develop  such  a  legislative  history,  and  if  it  were  up  to  me  to  de- 
velop that  legislative  bistorv,  I  would  make  certain  that  it  clearly 
reflected  that  the  equal  rights  amendment  would  reach  that  kind 
of  discrimination  that  disadvantages  women. 

Mrs.  Finn.  May  I  make  a  comment? 

Senator  Hatch.  Sure. 

Mrs.  Finn.  Women  are  advantaged  by  Social  Security.  I  do  not 
think  that  ERA  would  impact  on  subgroups  of  women  whose  bene- 
fits differ  because  of  the  different  roles  which  these  women  play. 
The  ERA  says  that  equality  of  rights  shall  not  be  abridged  on  ac- 
count of  sex. 

Different  groups  of  women  are  doing  differently  under  Social  Se- 
curity, and  I  think  the  system  is  well  suited  to  the  different  roles  of 
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women.  If  a  woman  is  primarily  a  worker  in  the  labor  force,  she 
will  receive  a  worker's  benefit,  and  if  a  woman  is  primarily  a 
homemaker,  she  will  receive  a  wife's  benefit,  I  think  this  flexibility 
is  well  suited  to  the  different  roles  which  women  choose  to  play, 
and  I  do  not  feel  that  these  benefits  are  inadequate. 

With  respect  to  the  question  that  we  are  addressing  today, 
whether  ERA  would  impact  on  Social  Security,  !  do  not  see  how  it 
could  be  argued  that  ERA  would  impact  on  the  different  gtoups  of 
women  depending  on  the  roles  they  play. 

Senator  Hatch.  Well,  in  our  opening  day  of  hearings  on  the 
equal  rights  amendment  last  year  those  on  this  committee  who  are 
the  leading  proponents  of  the  amendment  selected  as  their  princi- 
pal spokesperson  Ms.  Marna  Tucker  and  among  the  observations 
that  Ms.  Tucker  made  was  that  the  ERA  "would  require  homemak- 
ers'  work  to  be  recognized  as  valid  wage-earner  work"  under  the 
Social  Security  Program. 

Do  you  agree  or  disagree  with  Ms.  Tucker  with  regard  to  that 
statement? 

Ms.  Shkrburne.  I  think  there  are  a  variety  of  ways  that  the 

equal  rights  amendment  could  be  

Senator  Hatch.  What  about  that  way? 

Ms.  Shkrburne.  That  particular  statement?  I  think  it  is  possible 
that  a  reform  would  embody  that  notion,  but  that  it  ih  also  possible 
that  a  reform  would  embody  a  different  notion. 

Senator  Hatch.  But  is  it  correct  for  Members  of  Congress  to 
assume  that  ERA  would  require  some  reform  along  those  lines? 

Ms.  Sherburne.  1  think  that  the  equal  rights  amendment  would 
require  that  assumption^  about  women's  role  in  society  be  carefully 
scrutinized  and  that  certainly  when  we  have  a  major  social  pro- 
gram like  Social  Security  that  is  designed  to  take  care  of  people 
who  find  themselves  at  risk,  that  if  it  provides  less  well  for  women 
than  for  men,  it  has  to  be  looked  at. 

If  the  reason  you  decide  to  look  at  it  that  way  is  because 
women's  work  in  the  home  is  given  a  value,  I  think  that  that  is 
perfectly  legitimate;  that  id  certainly  the  way  I  would  approach  it. 
I  think  that  women  s  work  in  the  home  does  have  value  and  should 
be  recognized  as  something  that  is  a  terrible  loss  when  it  becomes 
unavailable. 
Senator  Hatch.  So  you  agree  with  Ms.  Tucker- 
Ms.  Siikrbmrnk.  I  would  agree  that  women's  work  in  the  home 
has  value  and  that  that  value  ought  to  be  recognized  by  the  Social 


Senator  Hatch  And  the  ERA  would  require  that  recognition. 
Mh.  Siikrhurnk.  I  would  hope  that  the  legislative  history  would 
be  clear  that  the  equal  rights  amendment  would  require  that  recog- 
nition. 

.Senator  Hatch.  I  am  a  little  perplexed  because  aH  you  know  we 
arc  trying  to  determine  how  public  policy  in  the  area  of  Social  Se- 
curity will  be  affected  by  the  equal  rights  amendment.  Yet  in  your 
Ifi  page  statement  you  devote  only  two  paragraphs  to  this  particu- 
lar question,  two  paragraphs  that  provide  almost  no  guidance  to 
thits  committee  or,  I  would  imagine,  to  any  Member  of  thin  body. 

Pur  instance,  you  state  that  the  legislative  history  that  we  niak<* 
should  be  clear  with  respect  to  Social  Security,  Yet  here  you  are 
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helping  uh  thiH  morning  to  make  that  very  history.  That  is  the  pur- 
pose of  having  you  here  on  Social  Security.  But  thus  far  most  of 
what  you  are  saying  is  that  you  hope  it  will  be  this  way  but  you 
are  not  sure. 

Ms.  Sherburne.  The  equal  rights  amendment  would  not  man- 
date any  particular  reform.  The  equal  rights  amendment  would 
mandate  fairness  and  however  the  Congress  decided  to  implement 
that  mandate  would  be  a  political  judgment.  There  are  many  dif- 
ferent ways  one  could  approach  that  reform. 

Senator  Hatch.  Well,  then,  Congress  could  do  whatever  it  wants 
or  whatever  it  thinks  is  fair. 

Ms.  Sherburne.  As  long  as  the  result  met  a  mandate  of  fairness. 

Senator  Hatch.  Well,  who  is  going  to  determine  that  mandate  of 
fairness?  Will  Congress  determine  what  is  fair  and  what  is  not  fair 
with  regard  to  Social  Security  issues  as  impacted  by  the  equal 
rights  amendment  or  are  the  courts  going  to  decide? 

Ms.  Sherburne.  The  Congress  will  be  designing  and  evaluating 
programs  with  the  equal  rights  amendment  as  a  tool  to  take  that 
kind  of  a  look  and  certainly  that  will  be  the  guiding  principle  for 
any  kind  of  reform.  But  the  task  of  creating  that  reform  is  certain- 
ly with  the  Congress. 

Senator  Hatch.  But  what  does  that  mean?  If  the  equal  rights 
amendment  passes*  just  what  kind  of  reform  will  be  required  or 
what  kind  of  fairness  will  be  mandated? 

There  are  a  lot  of  differences  in  our  society  about  what  is  fair 
and  what  is  not  fair.  Some  people  think  that  to  be  fair  the  Federal 
fiovemment  must  do  everything  that  needs  to  be  done  for  persons 
who  have  any  particular  problem  in  our  society.  Others  feel  that  it 
would  be  unfair\to  the  taxpayers  to  pursue  that  type  of  a  govern- 
ment. So  who  iH  Wing  to  determine  these  issues?  Is  it  going  to  be 
the  Congress  or  wljl  it  be  the  courts? 

Ms.  Sherburne.  I  think  that  the  Congress—as  a  political  body- 
has  the  responsibility  and  the  obligation. 

Senator  Hatch.  No  question  about  that.  The  question  is  who  is 
going  to  determine  what  fairness  is. 

Ms  Shkrburnk  I  think  in  this  regard  I  would  agree  with  you 
that  that  determination  is  a  complex  question.  I  think  we  are  fortu- 
nate in  the  area  of  Social  Security  to  have  such  a  jump  start  on 
this  question  With  or  without  the  equal  rights  amendment  reform 
in  under  way  The  process  of  determining  what  is  fair  and  how  the 
people  of  this  country  perceive  fairness  is  under  way.  Whatever 
reform  is  crafted  as  a  result  of  that  process  would  certainly  be 
looked  at  carefully  by  the  court.  But  the  crafting  of  that  reform 
would  he  guided  by  the  basic  principles  of  the1  equal  rights  amend- 
ment. 

Senator  Hat<  h  flow  will  those  principles  guide  it?  Congress  has 
every  lilt  the  obligation  to  be  fair  now  under  the  present  law.  How 
will  the  equal  rights  .intendment  change  that  obligation?  What  will 
1m-  the  impai  t  of  the  equal  rights  amendment  on  the  obligation  to 
In*  ton  ' 

Ms  Si  ik  Kin  'UNI*'.  Well,  I  think  that  the  (act.  Mr  Chairman,  that 
the  Congress  lias  already  started  taking  a  look  at  Social  Security 
and  its  mil. unless 

ft'tialor  1 1  a  i<  ii  That  is  without  the  KRA'' 
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Ms.  Shkkhuknk.  That  in  without  the  ERA,  and  I  think  the  Con- 
gress is  to  be  commended  in  this  area  to  not  need  that  extra  push 
to  u?n*ertake  this  effort.  1  think  the  ERA  would  provide  a  further 
push  m  this  area.  Many  Members  of  the  Congress  and  people  in 
different  areas  of  our  country  have  looked  at  this  and  have  come  to 
the  conclusion  that  the  system  is  unfair  and  it  needs  to  be  changed 
and  that  process  of  reform  is  being  undertaken. 

Senator  Hatch.  Will  the  ERA  force  that  change?  And  if  so,  how 
will  it  do  it? 

Ms.  Sherburne.  1  think  the  ERA  "/ill  require  that  the  unfairness 
in  the  system  be  redressed. 
Senator  Hatch.  The  unfairness  that  you  have  been  addressing? 
\      Ms.  Sherburne  That  is  right. 

\     Senator  Hatch.  Mrs.  Finn,  what  is  your  point  of  view  on  those 
questions?  It  is  very  interesting. 

Mrs.  Finn.  I  think  this  argument  about  fairness  illustrates  that 
ERA  is  just  a  symbolic  statement.  I  have  been  unable  to  find,  and  I 
do  not  hear  it  from  Ms.  Sherburne  this  morning,  any  detailed  anal- 
ysis of  how  ERA  would  impact  on  Social  Security  or  how  ERA 
would  force  Congress  to  do  anything  that  they  are  not  doing  now.  1 
think  because  these  feminist  critics  of  Social  Security  cannot  show 
discrimination,  and  have  brought  forth  no  evidence  that  there  is  a 
disparate  impact  against  women  makes  this  not  a  constitutional 
question,  not  a  question  of  sex  discrimination  which  would  be  im- 
pacted by  the  proposed  constitutional  amendment.  The  choices 
here  are  essentially  political,  and  properly  belong  in  the  Congress 
n6t  the  courts. 

There  are  legislative  questions  abou ,  Social  Security  to  be  decid- 
ed by  this  body  with  their  differing  understandings  of  fairness.  But 
I  do  not  think  there  are  constitutional  issues  here. 

Senator  Hatch.  Let  me  ask  you  both  this  question: 

Woujd  the  ERA  require  some  form  of  Social  Security  credit  for 
the  estimated  economic  contribution  of  homemaker  services? 

Mrs.  Finn.  I  think  not,  because  homemakers  are  not  disadvan- 
taged by  Social  Security.  However,  this  surely  will  be  nought  by 
crit  ics  of  Social  Security. 

Mb.  Sherburne.  The  equal  rights  amendment  would  not  require 
any  particular  kind  of  reform.  The  reform  should  acknowledge  that 
there  is  a  value  to  women's  work  performed  in  the  home.  From  tlie 
work  that  I  have  done  in  this  area,  I  think  the  homemaker  credit 
notion  is  very  difficult  kind  of  reform  to  construct.  That  is  my  per- 
sona) vifw. 

The  KRA  might  provoke  a  more  intense  look  at  homemaker  cred 
its  hut  the  KRA  would  not  require  that  particular  ~ 

Senator  Hatch,  Would  you  be  kind  enough  to  share  with  us 
some  of  the  reforms  t?  at  you  think  the  ERA  would  require? 

Ms  Sherburne  I  do  not  think  KRA  will  require  a  particular 
reform.  The  KRA  would  require  that  the  system  be  redesigned  so 
that  it  treats  women  fairly  There  are  a  number  o  different  re- 
forms that  rould  do  this.  A  homemaker  credit  is  one  idea  that  has 
ken  advanced  that  would  deal  with  a  certain  aspect  of  the  system. 
Tiu  reform  that  I  spent  most  of  my  tin,*1  taking  a  look  at,  which 
again  would  not  h1  required  by  the  iK|Uol  rights  amendment,  but  I 
would  suggest  would  Ih*  a  s'ood  plan*  to  start,  is  an  earnings  shar 
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ing  reform.  That  reform  would  recognize  that  a  woman's  work  in 
the  home  doeu  have  value  and  that  the  lost,  of  it  needs  to  be  cov- 
ered by  Social  Security. 

Senator  Hatch.  Ia, there  any  other  kind  of  reform  other  than 
earnings  sharing  that  you  feel  the  equal  rights  amendment  would 
mandate? 

Ms.  Sherburne.  I  do  not  think  the  equal  rights  amendment  will 
mandate  earnings  sharing  or  will  Mandate  any  other  particular 
kind  of  reform.  There  are  a  host  of  reforms  that  people  have  looked 
at  and  been  studying.  They  have  been  reviewed  in  places  like  the 
1979  Advisory  Council  Report  and  a  report  that  the  Department  of 
HEW  did  in  1979  on  the  changing  roles  of  men  and  women.  These 
are  all  places  where  the  Congress  would  have  a  fertile  area  to  look 
around  for  ways  in  which  those  politic*  I  choices  could  be  made.  As 
long  as  the  bottom  line  v/ouM,  be  fairn  *s,  no  particular  reform  is 
mandated  by  the  equal  rights  amendment. 

Senator  Hatch.  Then  you  would  disagree  with  some  of  those, 
both  inside  and  outside  of  Congress,  who  have  argued  that  ^  ERA 
would  require  some  kind  of  reform  involving  independent  coverage 
of  the  homemaker.  The  Civil  Rights  Commission,  for  example,  has 
observed  that  the  ERA  "will  provide  a  constitutional  basis  for 
urging  recognition  of  this  contribution/' 

Do  you  disagree  with  that? 

Ms.  Sherburne.  I  believe  that  one  of  the  core  principles  of  the 
equal  rights  amendment  is  that  the  work  that  the  woman  performs 
in  the  home  has  value  and  has  an  economic  value.  And  if  that  core 
principle  is  adequately  reflected  in  th#  legislative  history  that  is 
developed,  I  think  that  any  reform  of -Social  Security  would  then 
uvl^pi  to  recognize  the  economic  viJue  oT  that  contribution. 

Senator  Hatch.  I  see. 

You  state  that  no  "particular"  reform  would  be  required.  Now,  is 
there  any  other  kind  of  reform  that  would  fully  satisfy  ERA  stand- 
ards other  than  ex  nding  coverage  to  homemakers?  What  might 
some  of  these  reforms  be? 

Ms.  Sherburne.  Some  of  the  other  reforms  thnt  have  been 
looked  at  have  been  ways  to  adjust  the  system's  ability  to  deal  with 
yearn  that  a  woman  has  worked  inside  the  home,  such  as  a  credit 
for  child  care  -that  sort  of  thing.  Again,  these  kinds  of  changes 
would  have  to  be  looked  at  very  carefully  to  make  sure  that  they 
did  promote  Bystemwide  fairness.  I  do  think  that  at  this  point  an 
eatings  sharng  idea  is  probably  the  most  comprehensive  reform 
that  has  been  looked  at.  There  have  been  some  other  

Senator  Hatvh  There  are  a  lot  of  differences  about  whether  it  is 
even  "fair".  There  are  arguments  on  both  iidet*  of  that. 

Ms.  Sherburne.  There  are  an  infinite  number  of  ways  that  an 
earnings  sharing  reform  could  be  devised  and  implemented.  There 
are  tradeoffs  that  have  to  be  made.  You  could  implement  it  with 
enormous  cmta.  You  could  implement  it  with  cost  savings.  There 
are  a  lot  of  different  features  that  it  could  contain.  So  there  is  not 
really  one  particular  earnings  sharing  reform  that  is  on  the  table 
That  is  what  all  this  study  is  doing,  looking  at  various  reform  op- 
lionn  armor  the  earningH  sharing  rubric  and  trying  to  determine 
what  thv  impart  would  b*1  and  what  the  ttost  would  be 
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Mrs.  F:nn.  I  think  it  would  be  fair  to  say  that  if  you  had  an 
earnings  sharing  proposal  it  would  either  be  extremely  expensive, 
that  is,  if  there  were  a  hold  harmless  clause  or  it  would  redistrib- 
ute benefits  from  one  group  of  women  to  another  group  of  women. 
We  are  not  talking  about  from  men  to  women. 

Senator  Hatch  You  are  saying  there  is  another  fairness  issue? 

Mrs.  Finn.  Right.  There  are  all  kinds  of  fairness  issues.  Most  of 
the  e~nerts  on  Social  Security  think  that  you  would  create  many 
more  inequities  or  comparisons  which  seem  unfair  and  inequitable 
to  certain  groups  within  our  society  by  implementing  earning  shar- 
ing than  you  would  solve. 

Senator  Hatch.  Who  is  going  to  settle  these  competing  fairness 
issues;  Members  of  Congress  or  the  courts? 

Mrs.  Finn.  You  are  right,  this  is  the  issue.  I  think  these  are  es- 
sentially legislative  questions.  We  are  not  talking  about  disparate 
impact  against  women  or  discrimination  against  women.  Rather  we 
are  talking  about  redistnouting  benefits  between  different  families 
both  containing  women  but  women  who  are  playing  different  roles 
and  receive  Social  Security  benefits  on  different  bases. 

Senator  Hatch.  Senator  DeConcini— I  do  not  mean  to  monopolize 
the  time,  why  do  we  not  turn  to  you  for  a  while. 

Senator-  DeConcini.  Mr.  Chairman,  thank  you  very  much.  I  ap- 
preciate the  opportunity.  And  I  thank  you,  Mr.  Chairman,  for  your 
continued  interest  in  taking  the  time  to  go  through  this. 

I  have  a  statement  of  introduction  and  I  ask  that  it  appear  in  the 
record  at  the  beginning  of  the  hearing  this  morning. 

Senator  Hatch.  Without  objection  we  will  place  it  in  the  record. 

Senator  DkConcini.  I  do  have  a  couple  of  questions. 

Ms.  Sherburne,  would  you  comment  please  on  Mrs.  Finn's  state- 
ment. If  I  read  it  correctly  she  has  said  that  Social  Security  does 
not  di-Hcriminate  because  if  a  woman  chooses  to  be  in  the  work 
force  she  is  covered  as  a  worker;  and  if  she  chooses  to  stay  home, 
she  is  covered  by  the  wife's  benefit.  I  think  that  is  correct,  Mrs. 
Finn;  is  that  correct? 

Is  it  not  truf  that  the  majority  of  women  today  fit  into  neither  of 
these  categories?  Is  that  not  really  the  problem  with  Social  Secuil- 
tv  today,  that  women  are  in  the  work  force  for  several  years  and 
then  they  drop  out  and  they  go  to  homemaking  or  to  raising  their 
family  and  then  later  some  of  them  come  back  into  the  work  force? 
And  I  am  under  the  impression  that  the  majority  of  women  are  not 
in  the  system  long  enough.  I  do  not  know  if  that  is  true. 

Can  you  comment  on  her  statement7 

Ms  ohkhhurnk.  Well  Senator,  I  think  vou  hit  the  problem  right 
on  the  head  The  system  is  ill-suited  to  the  way  women  live.  They 
do  have  a  dependent  spouse  benefit  if  they  stay  home,  which  does 
not  give  them  survivor  and  disability  protection  (or  themselves, 
and  which  they  only  get  if  and  when  their  husband  retires.  And  if 
they  work  for  pay,  they  gain  insured  status  and  benefits  in  their 
own  right,  hut  those  benefits  are  going  to  be  low  because  benefits 
are  computed  on  the  basis  of  lifetime  wages  and  their  wages  when 
averaged  over  a  lifetime,  will  be  low 

The  other  problem  that  women  have  when  they  move  between 
these  roles,  as  most  women  do,  is  these  recent  work  requirements 
tor  disability  {ind  survivor  benefits  If  a  woman  was  oner  insured 
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under  the  Sociul  Security  program  for  disability  and  survivor  pro- 
tection and  then  she  leave  s  the  work  force  for  a  period  of  years,  say 
7  years,  she  has  lost  the  protection  that  she  once  acquired  and,  if 
she  became  disabled  or  if  she  died  her  family  would  not  get  bene- 
fits. She  has  to  reenter  the  work  force  and  work  to  regain  that 
recent  work  status.  \ 
Senator  Hatch.  How  does  ERA  help? 

Senator  DeConcini.  Yes,  I  just  want  to  pursue  that.  I  will  be  glad 
to  yield. 

Senator  Hatch.  Why  would  the  equal  rights  amendment  passage 
help  that  problem? 
Senator  DeConcini.  That  is  my  question  also. 
Ms.  Sherburne.  Because  he  has  said  it  more  often. 
Senator  Hatch.  Yes. 

I  am  concerned  about  the  impact  of  the  ERA.  If  al!  it  does  is  say 
the  Congress  has  to  continue  to  be  fair,  then  it  does  not  do  very 
much. 

Senator  DeConcini.  Well,  if  the  chairman  would  yield, 
liet  us  assume  that  is  all  it  says,  is  that  the  Congress  should  be 
fair  

Senator  Hatch.  But  we  have  that  obligation  now. 

Senator  DeConcini.  Yes,  but  isn't  that  obligation  stronger  Mr. 
Chairman,  if  it  is  in  the  Constitution? 

It  seems  to  me  the  ERA  would  only  require  us  to  equalize  the 
Social  Security  System.  I  am  not  the  witness  today,  but  that  is  my 
opinion. 

Senator  Hatch.  Well,  the  Senator  believes  that  if  we  do  not 
amend  the  Constitution,  the  status  quo  remains.  If  we  do  amend  it, 
it  has  got  to  add  something.  Under  the  redundancy  theory,  we  do 
not  amend  it  just  to  say  that  the  Congress  has  to  be  fair. 

Frankly,  I  think  we  already  have  the  obligation  to  be  fair  and 
the  constitutional  amendment  is  not  going  to  change  that  obliga- 
tion. But  the  question  is:  What  will  happen  if  the  equal  rights 
amendment  is  passed?  If  nothing  will  change,  then  maybe  we  do 
not  need  the  equal  rights  amendment.  If  it  will  correct  all  of  these 
problems  that  some  claim  exist,  or  force  one  set  of  policy  changes, 
then  we  ought  to  at  least  be  told  what  kind  of  Social  Security 
System  will  be  mandated.  And  if  that  mandating  becomes  the  pre- 
rogative of  the  judges  and  the  courts  in  this  country,  then  that 
even  bothers  mr  more.  But  if  it  is  Congress1  job  to  resolve  these 
problems,  then  we  should  be  working  within  the  legislative  author- 
ity of  the  Cohgress  to  resolve  these  problems  now,  and  we  do  not 
need  the  equal  rights  amendment  to  do  that? 

Senator  DkConmni.  In  response,  Mr.  Chairman,  1  think  the 
answer  is  clearly  that  you  do  need  something  because  Congress  has 
not  corrected  these  particular  things  that  Ms.  Sherburne  has  point- 
ed out  and  Mrs.  Finn  also  said  about  the  inequities.  If  the  Congress 
was  doing  its  job  and  treating  the  sexes  equally  under  the  Social 
Security  System,  maybe  we  would  not  even  oe  having  this  hearing; 
would  vou  agree? 

Ms  !>m:KHURNK  I  think  that  is  absolutely  right,  Senator. 

Mrs  Fir  i.  I  think  that  th*1  sexes  are  being  treated  equally  under 
Social  Security.  Similarly  situated  men  and  women  are  treated  ex- 
actly I  he  same  It  seems  to  me  thai  the  proponents  of  reform  are 


playintf  it  both  way**,  they  on  the  one  hand  suggest  that  women  are 
treated  as  dependents  when  they  are  really  independent  and 
should  be  treated  like  all  other  workers. 

On  the  other  hand,  they  are  saying  women  are  treated  like  all 
other  workers  instead  of  receiving  special  treatment  because  the 
secondary  earner  in  a  family  is  almost  always  the  woman  and 
women  have  lower  salaries  and  continue  to  contribute  only,  around 
25  percent  to  total  family  income  in  two-income  families,  it  seems 
to  me  that  it  makes  the  most  sense  to  do  what  the  current  Social 
Security  System  does,  that  is,  to  entitle  women  in  different  ways, 
depending  on  which  role  they  play.  I  think  the  Social  Security 
System  does  recognize  that  there  should  be  a  guaranteed  minimum 
benefit  to  a  wife  whether  she  works  inside  or  outside  the  home. 
And  this  is  what  the  wife's  benefit  was  added  to  the  Social  Security 
in  1935)  to  do,  and  it  still  performs  that  function. 

This  does  not  mean  that  women  are  treated  differently  from  men 
if  they  have  jobs  in  the  labor  force  and  earn  benefits  in  their  own 
right.  They  can  only  increase  their  benefits  by  going  to  work.  But 
the  wife's  benefit  defines  a  minimum  benefit  for  all  secondary 
earners. 

Senator  DeConcini.  Would  you  agree,  Mrs.  Finn,  if  there  is  a  dis- 
parity here  perhaps  there  should  be  credit  given  to  the  home- 
maker  role  and  maybe  that  is  one  alternative. 

Mrs.  Finn.  I  think  there  is  credit  given  to  the  homemaker  role. 
The  wife's  benefit  is  the  credit  given. 

Senator  DeConcini.  I  agree  with  you,  but  maybe  the  debate 
ought  to  be  our  whether  that  should  be  increased. 

Mrs.  Finn.  Well,  I  guess  we  could  debate  that  but  I  do  not  think 
it  iH  the  subject  

Senator  Hatch.  We  do  not  need  the  equal  rights  amendment  to 
do  that. 

Senator  DeConcini.  To  me  it  Teems  it  is  quite  the  contrary.  If 
Congrnss  agrees  with  my  theory  that  we  should  increase  those  ben- 
efits to  make  them  fair,  because  the  raising  of  the  family  and  the 
homemaker  is  just  as  important  as  being  on  the  sideline  or  a 
lawyer  downtown  and  I  think  probably  you  wouM  agree  that  the 
profession  of  raising  a  family  is  indeed  so  ejsen*ial  to  our  society, 
why  shouldn't  a  person  be  able  to  receive  all  the  benefits,  whether 
he  or  she  goes  to  work  or  stays  home? 

Mth.  Finn.  The  reforms  sought  by  feminist  critics  of  Social  Secu- 
rity would  eliminate  the  wife's  benefit  and  cut  the  retirement  bene- 
fits for  her  one-income  family. 

Senator  DkConcini.  And  I  appreciate  your  point  of  view  that  the 
System  now  is  set  tip  where  women  have  been  considered,  indeed 
they  have. 

It  iust  seems  to  me  that  it  is  unfair  that  they  do  not  receive 
equal  benefits. 

Mrs.  Finn.  On  the  one  hand  people  say  the  wife's  benefit  in  too 
high  50  nercent  of  the  husband's  primary  benefit— and  on  r;ie 
other  hand,  they  say  it  is  not  enough. 

Senator  DkConcini.  I  agree  with  you,  Mrs.  Finn.  You  would  have 
to  address  the  financing  of  it,  no  question  about  it. 

Senator  Hatch.  Wouid  the  Senator  yield  on  th  it  point'' 

Senator  DkConcini.  I  will  be  glad  to  yield, 
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Senator  Hatch.  It  seems  to  me  that  if  you  are  talking  about  fair- 
ness and  you  want  to  adopt  that,  then  you  would  be  transferring 
income  from  single-family  earners  to  double-family  earners. 

What  is  necessarily  fair  about  that? 

Mrs.  Finn.  1  do  not  think  it  is  fair. 

Senator  Ha1^h.  You  would  be  taking  from  those  who  are  less 
able  to  support  themselves  and  redistributing  their  moneys  up- 
wardly to  double-family  workers  who  are  generally  more  able. 

Mrs.  Finn.  Right.  Two  earner  couples  are  on  the  average  earning 
about  83  percent  more  than  one  earner  couples. 

Senator  Hatch  So  what  is  necessarily  fair  about  that? 

Senator  DeConcini.  If  the  Senator  will  yield,  I  will  answer  what 
might  be  fair  about  that. 

If  you  are  committed  to  encouraging  family  development  and  are 
committed  to  the  role  of  the  mother  in  the  family  who  cannot  or 
does  not  feel  that  she  should,  anJ  the  husband  probably  agrees, 
work  at  that  time  outside  the  home,  /ou  are  certainly  in  my  judg- 
ment doing  something  that  is  very  beneficial.  And  whether  you 
take  i*  from  single  people  or  you  raise  the  funds  some  place  else, 
yvx  are  doinvf,  in  my  opinion,  a  very  necessary  thing  to  encourage 
xartly  wh^  you  and  I  believe  so  much  in  and  discussed  at  such 
great  lengths— s  apping  the  deterioration  of  families. 

Mrs  Finn.  !  agree  with  what  you  are  saying.  However,  the  advo- 
cates of  earning  sharing,  are  knowingly  seeking  the  elimination  of 
th«"  wife's  benefit.  This  means  that  women  could  only  obtain  the 
same  level  of  Social  Security  benefits  by  entering  the  labor  force.  I 
hiak  it  would  greatly  increase  the  probability  that  women  would 
have  io  emer  tht?  labor  force  in  order  to  have  tiro  same  security  in 
retirement  that  they  now  have  via  the  wife's  benefit.  Otherwise  the 
one  income  family  could  be  left  with  one  benefit,  credited  half  to 
the  wife  and  half  to  the  husband,  but  just  one  benefit,  instead  of 
onr  and  >  ne  half  benefits  as  under  present  law  where  the  home- 
maker  gets  the  wife's  benefit  equal  to  50  percent  of  her  husband's 
primary  benefit. 

Senator  Hatch.  So  the  family  would  not  benefit  a*  much. 

Mrs  Finn.  1  do  not  think  the  traditional,  one-income  family 
would  benefit  at  all.  The  reformers  want  to  encourage  two-income 
families  where  both  spouses  work  outside  the  home. 

Senator  MkCowcini.  Well,  if  they  had  to  go  to  work,  I  would 
iigree  with  you. 

Mrs,  Finn.  If  you  value  the  contribution  of  the  homemaker,  you 
would  not  want  to  remove  the*  wife's  benefit  from  Social  Security.  I 
have  »ised  the  term  u wife's  benefit,"  but  I  should  point  out  that 
this  is  completely  sex  neutral,  and  houso  husbands  ore  equally  eli- 
gible. But  if  you  want  v  'mien  to  b\  allowed  the  option  of  being  full 
time  hornemakers,  you  would  not  support  earning  sharing,  i!^e  es- 
<vmv  of  which  is  the  elimination  of  the  wife's  benefit.  It  would  not 
help  the  one-income  family  because  it  would  redistribute  income 
from  the  one-income  family  where  there  is  .  breadwinner  and  a 
hememnker  to  the  two-income  family.  1  think  this  makes  no  sense. 

Senator  DrtoNfiNi  Ms.  Sherburne,  would  you  expound  a  l.ttle 
hit  more  op  the  earning  sharing  and  th**  impact  to  the  family? 

Ms  Smkhmpknk.  Absolutely. 
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Senator  DkConhni  I  believe  you  touched  on  it  a  little  bit.  But 
would  you  comment? 

mb.  Sherburne.  The  earning  sharing  reform  is  based  on  the 
notion  that  marriage  is  an  economic  partnership  and  that  work  in 
the  home  has  value.  The  nuyor  impetus  for  this  reform  came  from 
homemakers.  Earning  sharing  would  not  eliminate  homemaker 
benefits.  Rather,  it  would  replace  homemaker  benefits  with  a  route 
of  access  to  benefits  that  a  woman  would  have  in  her  own  right, 
based  on  her  own  contribution  to  the  marriage.  Under  earnings 
sharing,  spouses  would  pool  earnings  during  the  years  of  marriage; 
each  spouse  would  be  credited  with  half  of  the  total  amount  of 
earnings  for  Social  Security  purposes.  This  would  mean  that  a 
homemaker  who  is  out  of  the  paid  labor  force  for  7  years  of  the 
marriage  would  be  credited  with  half  of  the  wages  of  her  husband 
on  her  own  Social  Security  record.  This  not  only  would  give  her 
access  to  the  retirement  behefits  which  she  would  have  as  a  de- 
pendent spouse  under  current  law,  but  it  would  also  build  her  pro- 
tection for  survivor  benefits  and  disability  protection  for  herself 
and  her  family.  The  current  spouse  benefit,  while  provided  for 
spouses  who  are  staying  home,  does  not  recognize  the  contribution 
that  those  women  make  because  it  does  not  provide  any  opportuni- 
ty for  disability  and  survivor  protection. 

If  the  woman  were  to  die,  where  is  the  recognition  from  the 
Social  Security  Program  that  her  contribution  is  missed?  There  is 
nothing,  There  is  no  ability  for  that  family  to  get  survivor  benefits 
if  she  dies.  If  she  becomes  disabled,  where  is  the  recognition  that 
the  Social  Security  Program  gives  to  her  status  as  a  valued  and 
contributing  member  to  the  family?  There  <s  nothing.  It  provides 
no  benefit  for  the  family  if  she  becomes  disabled 

Earning  sharing  is  one  way  to  recognize  that  contribution.  By 
pooling  earnings  with  the  spouse,  both  spouses  share  the  benefits 
and  the  burdens  of  a  choice  that  the  family  makes  to  have  one 
spouse  stay  home  and  one  spouse  work  for  pay. 

Senator  DECoNeiNi.  To  followup  on  this  hypothetical  situation,  if 
after  7  years  the  woman  elects  to  go  to  work  wouldn't  income  that 
she  earns  outside  the  home  be  added  to  the  husband's  fu»  is  and 
then  divided  accordingly? 

Ms  Sherburne.  That  in  correct. 

Senator  Dkooncini.  As  a  partnership,  evan  though  one  might 
make  more  than  the  other  regardless  of  who  it  is. 
Ms.  Shkrburnk.  That  is  correct. 

So  the  penalty  that  she  may  have  suffered  for  having  stayed  out 
of  the  paid  work  force,  low-entry  level  wages,  will  then  be  again 
shared  cy  both  spouses  She  is  not  going  to  be  unduly  penalized  by 
their  choice  to  huiv  one  {>erson  operate  in  the  family  as  an  unpaid 
worker. 

Mrs  Finn  Married  women  v/ho  are  primarily  homemakeis  <lo 
nut  need  earnings  credits  in  thei*-  own  name  if  tfiey  have  an  intact 
marriage  at  the  time  they  retire.  It  is  a  farce  to  create  u  fictitious 
famines  recoH  und  attribute  each  spouse  ><*\f  the  earnings.  But 
the  economic  consequence  of  earnings  sharing  is  th*t  one-income 
families  will  hrjve  their  benefits  cut  from  1  xh  benefits  back  to  one 
h'nefit  and  it  would  Ik4  shared  equally  between  the  husband  and 
wife.  Because  their  tR*nrfits  would  be  cut  hack  to  one  benefit,  this 
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would  be  a  one-third  cut  in  benefit*  except  to  the  extent  that  it  is 
made  up  by  the  weighted  benefit  formula. 

Disability  and  survivor  benefits  for  homemakersv  it  is  true  are 
not  provided  by  Social  Security.  However,  I  do  not  think  that 
homemakers  are  going  to  be  better  off  under  earnings  sharing  be- 
cause they  would  split  the  total  disability  insurance  and  survivor 
insurance  with  their  husbands  each  being  credited  with  one-half. 
In  a  situation  where  all  the  income  for  the  one-income  family  was 
lost,  such  asf  if  the  husband  were  to  become  disabled,  the  benefits 
for  that  family  would  only  be  half  of  what  they  are  under  present 
law 

It  is  true  that  the  other  half  would  rest  with  the  woman  who 
does  not  have  any  lost  earnings  to  replace,  but  I  do  not  think  that 
one-income  families  are  going  to  be  better  under  such  a  reform. 

Senator  DbConcini.  But  the  reason  she  d*>es  not  have  any  earn- 
ings is  because  we  do  not,  as  a  Government  and  as  a  Social  Securi- 
ty System  recognize  that  as  of  a  financial  value. 

Mrs.  Finn,  We  recognize  it  as  a  financial  value  but  we  do  not 
give  it  a  wage. 

Senator  DkConcini.  Yes.  We  do  not  tie  some  monetary  

Mrs.  Finn.  Right.  But  1  do  not  see  it  as  an  injustice  or  a  violation 
of  constitutional  rights  either  that  under  Social  Security  homemak- 
ers are  not  given  fictitious  earnings  record  or  covered  by  a  disabil- 
ity or  survivor's  insurance.  Whether  to  add  such  provisions  to 
Social  Security  would  surely  not  be  impacted  by  ERA.  But  home- 
makers  do  not  think  it  is  an  inequity  and  are  not  demanding  such 
liberalization  of  the  program  raising  the  Social  Security  taxes  fur- 
ther. The  lack  of  disability  and  survivors  insurance  for  homemak- 
ers does  not  suggest  that  homemakers  are  not  valued  by  society. 
Social  Security  is  a  social  insurance  program  to  replace  lost  earn- 
ings. 

Sorii  tor  DeConcini.  \os. 

Mrs.  Finn.  And  I  do  not  think  that  is  an  inequity  against  women 
not  to  make  them  employees  of  the  Government  or  their  husbands 
and  put  a  wage  value  on  their  work  and  then  a  homemakers1  tax 
on  their  earnings.  Homemakers  from  all.  over  this  country  testified 
against  the  homemaker  tax  and  earnings  sharing  in  the  regional 
hearings  on  these  issues  held  by  the  National  Commission  on 
Social  Security  in  lOTft-80. 

Senator  DkConcini.  Mrs.  Finn,  1  have  great  respect  for  your 
statement  and  your  background. 

You  set  out  in  your  statement  a  number  of  facts  that  seem  to  in- 
dicate that  women  in  the  aggregate  are  significantly  advantaj^d  by 
thv  present  Social  Security  System.  1  do  not  see  it  that  way? but 
your  testimony  is  very  well  put. 

1  would  like  to  ask  Ms.  Sherburne  how  she  disagrees  with  that?  I 
have  my  own  reasons  but  I  would  like  Mrs.  Sherburne  to  share 
hers  with  us. 

Ms  Shdkhukn*',  Well,  a*  I  indicated  earlier,  I  first  think  that  it 
is  an  inappropriate  way  to  analyze  the  Social  Security  Program.  As 
Mrs  Finn  h  testimony  notes  that  Social  Security  is  a  tax  transfer 
program,  so  analyzing  rate  of  return.  aH  she  says,  is  irrelevant.  To 
discuss  the  effect' of  the  program  on  women  versus  men  in  terms  of 
taxes  paid  and  benefits:  received  1  think  is  an  inappropriate  analy- 
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sis.  If  one  insists  on  nursing  that  analysis,  the  wrong  measure  of 
value  is  being  used.  You  should  not  be  measuring  the  aggregate 
benefits  received,  but  rather  what  kind  of  protection  you  are  pur- 
chasing with  your  tax  payments. 

Again,  I  do  not  think  this  is  an  appropriate  analysis  at  all,  but  if 
it  must  be  pursued,  at  leaat  acknowledge  that  the  protection  pur- 
chased is  protection  against  the  economic  risk  if  either  spouse  dies, 
becomes  disabled  or  retires.  And  men,  with  their  more  continuous 
attachment  to  the  work  force,  and  their  subsequent  greater  access 
to  Social  Security  protections,  do  claim  undoubtedly  the  lions 
share  of  the  protection. 

Further,  this  kind  of  a  measure  does  not  recognize  the  economic 
value  of  a  woman's  contribution  in  the  home.  So  even  though  she  is 
paying  28  percent  of  the  taxes  that  analysis  fails  to  account  for  the 
in-kind  contribution  that  she  is  making  to  the  unit  in  the  home* 

Senator  DeConcini.  That  analysis  does  not  take  into  account 
what  supposedly  is  a  true  partnership. 

Ms.  Sherburne,  That  is  correct,  Senator. 

DeConcini.  Well,  Mr.  Chairman,  thank  you.  That  is  helpful  to 
me,  both  Mrs.  Finn  and  Ms.  Sherburne's  difference  of  views  here.  I 
cannot  say  that  the  equal  rights  amendment  would  damage  this  by 
any  means  and  I  think  it  is  going  to  be  clear,  distinct  indisputable 
message  that  Congress  to  get  it  in  gear.  And  if  they  do  not,  if  the 
equal  rights  amendment  were  in  force,  the  courts  would  tell  us  to 
do  it. 

Mrs.  Finn.  That  is  the  question,  but  what  would  the  courts  tell 
you  to  do? 

Senator  DeConcini.  Well,  I  think  the  point  is  most  people  in  this 
body  attempt  to  follow  the  Constitution  and  it  seems  to  me  that  if! 
the  equal  rights  amendment  were  embodied  in  there,  we  would  not 
be  dragging  our  feet  as  to  the  lack  of  equity  in  the  present  Social 
Security  System.  We  would  address  it  and  that  might  mean  new 
taxes,  it  might  mean  a  new  type  of  system  in  some  manner.  But  we 
do  not  seem  to  be  moving  very  rapidly  toward  equalizing  what  I 
consider  aw  a  discriminatory  approach  to  Social  Security  for 
women. 

Thank  you,  Mr.  Chairman. 

Senator  Hatch.  Thank  you,  Senator  DeConcini. 

The  bottom  line  is  that  these  are  all  legitimate  areas  of  contro- 
versy and  the  question  here  is  should  the  debate  be  in  Congress  or 
should  it  be  constitutionalized  in  some  unclear  way  and  removed 
from  Congress  discretion?  Becnuse  nobody  here  today  has  told  me 
ch-urly  wh ni  the  impact  of  the  ERA  is  going  to  be.  Nobody  knows.  I 
do  not  knovA  And,  when  I  do  not  know,  I  have  some  real  questions 
about  whether  w*>  should  amend  the  Constitution.  And  when  some- 
one says  that  Congress  will  be  forced  to  act  on  these  things,  I  do 
fic>t  think  Congress  is  forced  to  do  anything.  I  do  not  think  the  Su- 
preme Court  can  force  us  to  do  anything.  I  do  believe,  however, 
that  most  Members  of  Congress  want  to  be  fair— with  or  without 
the  ERA. 

The  problem  I  have  with  the  equal  rights  amendment  is  that  I 
just  do  not  know  how  it  is  going  to  work. 
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What  we  are  discussing  arc  legitimate  areas  of  controversy.  I  am 
not  sure  that  the  equal  rights  amendment  is  going  to  resolve  any  of 
them. 

1  know  that  it  is  difficult  to  describe  in  detail  the  requirements 
the  equal  rights  amendment  will  impose  on  the  Social  Security 
System,  but  let  me  explore  with  both  of  you  several  general  points. 

Would  there,  for  example,  be  any  requirement  that  divorced 
women  will  be  able  to  retain  spousal  benefits  and  insured  worker  s 
benefits? 

Ms.  Sherburne.  There  would  be  no  requirement  for  a  specific 
kind  of  reform  under  the  equal  rights  amendment. 
Senator  Hatch.  In  this  specific  

Ms.  Sherburne.  I  do  not  think  that  this  specific  reform,  from 
any  public  policy  perspective,  would  be  appropriate.  But  that  is  my 
personal  view.  The  equal  rights  amendment  certainly  would  not  re- 
quire it. 

Senator  Hatch.  Do  you  u$ree  with  that? 
Mrs.  Finn.  Yes 

Senator  Hatch.  Would  there  be  any  requirement  that  divorced 
women  would  be  entitled  to  derivative  benefits  whether  or  not  a 
marriage  has  lasted  for  some  minimum  period  of  time?  For  exam- 
ple, what  about  the  present  10-year  requirement? 

Mrs.  Finn.  I  think  reformers  will  argue  the  ERA  would  require 
such  changes.  I  think  it  is  a  legit'maie  legislative  question. 

Ms.  Sherburne.  The  equal  rights  amendment  would  require  a 
look  at  that  because  it  is  not  fair  that  a  woman  is  penalized  for 
spending  years  out  of  the  home. 

Senator  Hatch.  Because  of  an  artificial  time  barrier  chosen  by 
the  Social  Security  System? 

Ms.  Sherburne.  Because  of  a  statutory  provision  that  operates  to 
deny  that  woman  access  to  benefits. 

Senator  Hatch.  So  ERA  may  require  that  statute  to  be  over- 
turned and  replaced  with  another? 

Ms.  Sherburne.  I  think  the  fairness  that  the  ERA  would  man- 
date would  require  a  close  look  at  whether  or  not  that  provision,  in 
fact,  is  fair.  I  would  think  that  

Senator  Hatch.  You  do  not  believe  that  is  fair 

Ms.  Sherburne.  I  do  not  believe  that  is  fair,  no,  sir. 

Senator  Hatch.  Would  the  ERA  require  the  alteration  of  any 
aspect  oi  the  present  Social  Security  System  premised  upon  the 
fact  that  a  ^majority  of  married  women  are  economically  dependent 
upon  the ir  husbands? 

Mrs.  Finn? 

Mrs.  Finn.  No,  I  do  not  think  so.  I  do  not  thinl  it  would  require 
that  the  Social  Security  System  be  changed  because  I  do  not  think 
you  could  show  that  it  discriminates  and  that  thtre  is  a  disparate 
impact  againstrWomen. 

Senator  Hatch.  U*t  me  clarify  this  point  again,  Ms.  Sherburne. 

Are  married  women  with  careers  outside  their  homes  treated 
identically  to  other  workers,  male  or  female;  and  would  they  be 
under  the  equal  rights  amendment? 

Ms.  Sherburne.  Married  women  with  careers-paid  careers  out 
side  the  home'' 


857 


Senator  Hatch,  Let  us  do  it  this  way:  Presently,  are  married 
women  with  careers  outside  the  home  treated  identically  to  other 
workers,  male  or  female? 

Ms.  Shkhburnk.  The  system  is  facially  gender  neutral.  Yea,  mar- 
ried women  with  careers  outride  the  home  do  have  the  same  access 
to  benefit*  that  men  have  who  arc  working  outside  the  home. 

Senator  Hatch.  Would  the  ERA  require  that  Congress  reassess 
the  balance  that  it  has  created  in  the  Social  Security  Program  be- 
tween equity  and  adequacy;  and,  if  so,  would  it  require  the  Con- 
gress to  reassess  this  balance:  Say  the  concept  of  weighted  benefits 
which  provide  disproportionately  high  benefit*  to  lower  income  as 
opposed  to  higher  income  workers? 

Mrs.  Finn.  No,  I  do  not  think  it  would  mandate  the  changing  of 
the  objectives  of  racial  programs.  But  what  reformers  seek  using 
the  rhetoric  of  discriminatory  or  disparate  impact  against  women 
is  the  elimination  of  a  mwor  adequacy  benefit,  the  wife's  benefit,  in 


making  the  two-income  family,  the  preferred  life-style  better  off. 

Senator  Hatch.  What  about  you,  Ms.  Sherburne? 

Ms.  Sherburne.  I  believe  that  the  balance  that  is  struck  between 
equity  and  adequacy  is  a  political  judgment,  that  it  is  not  some- 
thing that  is  driven  by  sex  stereotypes  and  that  it  is  not  something 
that  the  equal  rights  amendment  would  reach. 

Senator  Hatch.  OK. 

On  March  5,  1984,  the  Supreme  Court  in  its  Heckler  v,  Matthews 
decision  held  that  a  Social  Security  pension  offset  applicable  only 
for  men  did  not  constitute  unconstitutional  gender-based  discrimi- 
nation under  the  equal  protection  component  of  the  fifth  amend- 
ment. This  decision  seemed  to  seriously  disadvantage  the  male 
Social  Security  beneficiary  compared  to  female  Social  Security  ben- 
eficiary, 7 
Are  you  both  familiar  with  thrt  decision? 
Ms.  Sherburne.  Yes,  sir. 


Would  the  Heckler  v.  Matthews  decision  have  been  decided  simi- 
larly if  the  ERA  had  been  part  of  the  Constitution?  Will  the  ERA 
overturn  Heckler? 

Mrs.  Finn  Yes,  I  think  that  it  is  clear  that  the  ERA  clearly 
would  establish  a  different  standard  than  the  equal  protection 
standard  of  the  fifth  amendment.  It  says  that  you  cannot  have  any 
gender-based  distinctions.  I  think  that  even  if  it  could  be  shown  to 
be  serving  an  important  governmental  objective,  it  would  be  over- 
turned under  the  ERA.  I  think  this  is  a  good  illustration  of  why  we 
do  not  want  to  pass  the  equal  rights  amendment,  because  I  think 
this  decision  is  just  and  I  think  under  the  ERA  we  would  riot  be 
allowed  to  make  this  kind  of  distinction  on  the  basis  of  gender. 
Senator  Hatch  Ms.  Sherburne,  do  you  agree? 
Mh  Shkkmirnk  I  agree  that  the  neckler  v,  Matthews  decision  in 
something  that  should  guide  us  in  how  we  anticipate  phasing  in 
the  kinds  of  reforms  that  would  be  served  by  tne  equal  rights 
anvndment  Heckler  v.  Matthews  says  that  even  though  the  Consti- 
tution forbids  the  kind  of  sex  discrimination  that  the  Goldfarb  deci- 
sion struck  down,  that  kind  of  discrimination  will  be  allowed  to  be 


order  to  strike 


between  equity  and  adequacy. 


Mrs.  Finn.  Yes, 
Senator  Hatch.  OK. 
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perpetuated  lor  a  limited  period  of  time  if  it  is  very  narrowly 
drawn  and  if  it  is  necessary  in  order  to  protect  legitimate  retire- 
ment expectations;  in  other  woras,  if  the  time  limited  discrimina- 
tion is  serving  an  important  and  significant  governmental  interest 
and  is  narrowly  tailored  to  serve  that  interest.  That  decision  pro- 
vides us  with  guidance  about  how  reforms  might  be  phased  in 
under  the  equal  rights  amendment. 

Senator  Hatch.  You  do  not  think  Heckler  would  be  overruled 
then  by  the  equal  rights  amendment? 

Ms.  Sherburne.  I  wish  I  had  a  crystal  ball  to  use  to  say  "no" 
with  certainty.  But  no,  I  do  not  think  the  equal  rights  amendment 
would  overrule  Heckler  v.  Matthews.  I  do  think  the  opinion  is  in- 
structive as  we  plan  for  phasing  in  reforms  that  might  be  forthcom- 
ing under  the  ERA. 

Senator  Hatch.  Even  though  males  would  seem  to  be  disadvan- 
taged? 

Ms.  Sherburne.  I  think  tha>  the  equal  rights  amendment,  as  the 
2-year  period  in  section  3  of  the  amendment  indicates,  would  re- 
quire some  time  to  be  implemented  and  the  Social  Security  

Senator  Hatch.  Let  us  say  that  it  is  fully  implemented  now. 
Would  Heckler  be  overruled  because  males  would  seem  to  be  treat- 
ed in  a  discriminatory  fashion? 

Ms.  Sherburne.  To '  understand  you:  that  the  Social  Security 
reform  is  fully  implemented  or  that  the  2-year  period  after  ratifica- 
tion is  elapsed?  ' 

Senator  Hatch.  The  post-ratification  period  for  the  ERA. 

Ms.  Sherburne.  I  think  what  Heckler  v.  Matthews  tells  us  is  that 
in  a  program  like  Social  Security,  on  which  people  rely  so  heavily 
-and  on  which  they  depend  so  mightily  for  their  subsistence  in  re- 
tirement, as  disabled  people  and  as  survivors,  if  a  reform  is  crafted 
to  rectify  a  discrimination,  and  that  it  is  clear  that  that  discrimina- 
tion is  ultimately  being  eliminated,  the  constitution  tolerates  a  lim- 
ited period  of  unfairness  if  it  is  narrowly  tailored  and  justified  by 
an  extremely  compelling  interest. 

Senator  Hatch.  OK. 

Ms.  Sherburne,  as  you  know,  Social  Security  benefits  for  female 
beneficiaries  are  not  reduced  at  all  despite  their  substantially 
longer  life  expectancy. 

How  would  you  respond  to  those  who  argue  that  this  tends  to 
have  a  serious  disparate  impact  upon  men  and  hence  discriminates 
against  men?  It  is  my  understanding  that  at  age  65,  the  average 
woman  has  a  life  expectancy  well  over  double  that  of  the  average 
man  at  this  particular  age. 

Does  not  the  provision  of  equal  monetary  benefits,  despite  such 
actt^iaLteaUtieSt  -tend  to  have  some  discriminatory  impact  upon 
 males? 

Ms.  Sherburne.  I  think  what  you  are  looking  at  is  a  situation 
where  23  percent  of  aged  widows  live  in  iwverty,  and  so  I  am  not 
quite  sure  that  that  long  life  is  a  blessing  if  it  puts  them  in  a  posi- 
tion where  they  are  living  in  poverty. 

Senator  Hatch.  I  disagree  with  that.  But  we  are  not  talking 
about  poverty.  We  are  talking  about  discrimination  toward  males 
that  clearly  would  exist  under  the  present  system. 
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Ms.  Sherburne.  I  am  not  familiar  with  the  Manhart  decision 
where  actuarial  tables  and  differences  \ 

Senator  Hatch.  But  you  would  agree  that  if  women  have  double 
the  life  expectancy  of  men  at  age  65  and  yet  women  continue  to 
draw  all  their  benefits,  then  that  would  be  discriminatory  against 
men?  Yield  a  disparate  impact  against  men? 

Ms.  Sherburne.  Men  would  certainly  be  receiving  fewer  benefits 
although  they  would  have  the  same  protections. 

Senator  Hatch.  Would  that  be  a  disparate  impact? 

Ms.  Sherburne.  I  would  prefer  to  submit  an  answer  to  you  in 
writing  after  I  have  had  a  chance  to  review  those  tables,  and  the 
decisions  that  relate  to  that  analysis. 

Senator  Hatch.  OK. 

I  might  add  that  those  Manhart  and  other  decisions  are  not 
under  the  equal  rights  amendment. 
[The  following  was  subsequently  received  for  the  record:] 

The  Supretad  Court  decision*  in  Ijos  Angeles  Department  of  Water  and  Pdwer  v. 
Manhart  and  Norrin  v.  Arizona  Governors  Committee  found  that  exacting  higher 
contributions  from,  or  paying  lower  benefit*  to,  women  because  of  differences  in  the 
life  expectancies  pf  men  and  women  is  sex  discrimination.  This  analysis  would  lead 
to  the  conclusion  that,  were  such  differences  included  in  the  social  security  benefit 
structure,  they  would  be*  struck  down  as  unlawful  sex  discrimination  under  the 
Equal  Rights  Amendment. 

Senator  Hatch.  Mrs.  Finn,  what  is  your  point  of  view? 

Mrs.  Finn.  Well,  I  think  Social  Security  does  have  a  disparate 
impact  against  men,  but  I  do  not  think  and  I  surely  hope  that  the 
ERA  would  not  mandate  changing  Social  Security  to  have  an  equal 
outcome  on  the  basis  of  sex.  I  think  that  is  an  inappropriate  stand- 
ard. I  have  not  argued  that  there  is  no  disparate  impact  against 
women  in  order  to  suggest  that  the  ERA  should  do  something  to 
help  men.  I  think  that  is  an  inappropriate  standard  for  a  social 
program  like  Social  Security.  I  think  the  fact  that  you  cannot  show 
a  disparate  impact  against  women  and  that  the  disparate  impact  is 
against  men,  is  useful  only  in  a  context  of  the  debate  over  ERA 
and  Social  Security  reform.  The  point  is  that  there  is  no  basis  for 
what  the  reformers  have  been  trying  to  do  to  restructure  Social  Se- 
curity. They  are  using  the  ERA  to  obtain  their  political  goals. 

Senator  Hatch.  Well,  Ms.  Sherburne,  is  it  fair  to  say  that  rheto- 
ric notwithstanding,  the  alleged  inequity  against  working  women 
who  qre  married  is  really  a  question  of  the  treatment  of  two  wage- 
earned  families  versus  single-earner  families;  would  that  be  cor- 
rect? 

Ms.  Sherburne.  Yes,  Mr.  Chairman,  I  think  thai  is  a  correct 
characterization. 

Senator  Hatch.  Do  you  agree  with  that? 

Mrs.  Finn.  Yes.  And  therefore  it  is  a  sex  neutral  question. 

Senator  Hntch.  Well,  if  this  issue  is  going  to  rise  to  constitution- 
al m^/nj.Ui;  um^r  the  equal  rights  amendment  as  an  instance* of 
gentler  dib^imir.  n,  is  it  not  also  gender  discrimination  that  our 
income  tax  lawi,  m  two-earner  families  differently  and  less  ad- 
vantageously than  i^M^le-earner  families  with  identical  incomes.  If 
the  Social  Security  situation  raises  issues  under  the  ERA,  does  not 
the  so-called  marriage  penalty  in  the  income  tax  system  raise  the 
same  issues? 


erJc  866 


860 

Mb.  Sherburne*  Senator,  I  am  not  an  expert  in  that  area,  and  I 
would  hope  that  you  could  get  some  advice  on  that  from  someone 
who  has  studied  the  marriage  penalty  and  the  income  tax  system. 

Senator  Hatch.  It  is  certainly  an  analogy. 

Mb.  Sherburns.  It  is  an  analogy  in  the  sense  that  the  Social  Se- 
curity Program,  as  a  social  program,  has  chosen  to  favor  families 
over  single  people.  That  is  apolitical  choice  and  that  is  one,  as  you 
suggested  earlier,  that  the  Congress  has  the  prerogative  to  make. 

Senator  Hatch.  Mrs.  Finn? 

Mrs.  Finn.  I  think  the  lack  of  horizontal  couity  Within  the 
income  tax  structure  which  was  introduced  by  the  marriage  tax 
reform  is  an  example  of  the  problems  with  evaluating  the  outcomes 
of  a  social  program  like  Social  Security.  Social  programs  cannot  be 
expected  to  produce  equal  outcomes  tor  different  groups  like  the 
two-income  family  versus  the  one-income  family.  Nor  can  they  be 
required  to  be  neutral  in  some  sense.  The  wife  s  benefit  ip  Social 
Security  is  needed  to  offset  the  advantage  given  to  two-income  fam- 
ilies in  the  marriage  tax  reform  and  also  in  the  substantial  child 
care  deductions.  It  is  a  different  way  of  encouraging  or  subsidizing 
different  families.  I  do  not  think  you  could  look  at  each  social  pro- 
gram and  demand  that  the  outcome  to  whatever  different  groups 
should  be  the  same,  especially  when  you  are  not  talking  about  vio- 
lations of  rights  or  questions  of  se*  neutrality  or  sex  discrimina- 
tion. 

Senator  Hatch.  Ms.  Sherburne,  several  State  court  decisions  in  a 
few  western  community  property  States  have  held  that  Social  Secu- 
rity benefits  are  not  divisible  community  assets. 

Would  the  equal  rights  amendment  require  that  such  decisions 
be  overturned? 

Ms.  ShUiburne.  I  think  the  equal  rights  amendment  would  re- 
quire, as  I  have  stated  earlier,  a  look  at  the  fairness  of  those  kinds 
of  decisions.  Those  decisions  were  based  on  the  supremacy  clause, 
which  means  that  because  the  Social  Security  Act  is  a  Federal  pro- 
gram, States  do  not  have  the  power  to  alter  its  benefits.  I  am  not 
familiar  with  the  basis  of  those  decisions  beyond  that,  but  doubt 
the  equal  rights  amendment  would  affect  them  because  it  would 
not  interfere  with  the  supremacy  clause. 

Senator  Hatch.  Would  the  ERA  mandate  that  all  States  adopt  a 
community  property  type  approach? 

Ms.  Sherburne.  Would  the  ERA  mandate  that? 

Senator  Hatch.  Yes. 

Ms.  Sherburne.  The  ERA  would  mandate  fairness-- — 
Senator  HAtch.  That  seems  to  me  to  be  no  different  than  what 
we  have  todpy.  We  have  a  mandate  for  fairness  in  everything  that 
we  do,  and  if  the  ERA  does  not  do  anything  more  than  that,  then 
why  have  it?  Either  it  does  something  or  it  does  not.  Maybe  we 
differ  on  what  is  fair,  but  we  all  have  the  obligation  to  be  fair— the 
Congress,  the  courts  and  the  President. 

Ms.  Sherburne.  Senator,  I  think  that  the  structure  of  the  Social 
Security  Program  is  an  unfortunate  example  of  how  we  have  not 
done  that.  , 

Senator  Hatch.  The  Congress  believes  they  have  been  fair. 
Maybe  they  have  not  been.  But  the  court  cannot  tell  Congress  what 
programs  to  pass.  All  it  can  do  is  rule  on  which  programs  are  con* 

887 


861 

/ 

/ 

stitutional  and  which  are  not.  I  am  asking  you  what  kind  of  pro- 
grams will  be  allowed  if  the  ERA  is  passed?  What  will  be  deemed 
to  be  fair* 
Mrs.  Finn? 

Mrs.  Finn.  Well,  I  agree  with  you.  I  do  not  see  what  this  mandat- 
ing fairness  means.  It  just  does  not  communicate  judicial  standards 
for  Congress  to  follow,  or  to  tell  them  what  definition  of  fairness  is 
poing  to  be  required  by  this  new  addition  to  the  Constitution.  This 
is  what  is  lacking  in  the  argument. 

Ms.  Sherburne.  In  the  Social  Security  area,  we  are  fortunate 
that  so  many  people  have  recognized  that  these  unfairnesses  exist 
and  have  taken  the  steps  that,  I  agree,  must  be  taken,  or  that  we 
would  hope  the  Congress  would  take,  to  rectify  

Senator  Hatch.  But  a  majority  of  Congress  decided  that  the  cur- 
rent system  is  fair. 

Now,  is  the -court  going  to  overrule  the  decisions  of  Congress  in 
favor  of  the  judges'  own  concepts  of  fairness,  or  is  the  court  just 
going  to  say  to  Congress,  well  you  have  to  be  fair  in  these  issues? 
Either  the  ERA  mandates  something  or  it  does  not.  Will  it  man- 
date legislative  options  that  the  Congress  has  considered  and  re- 
jected? 

Undar  the  ERA,  would  Social  Security  have  to  be  amended  to  re- 
flect neutrality  as  between  those  workers  whose  participation  in 
the  work  force  is  continuous  and  those  whose  participation  is  inter* 
mittent,  or  subject  to  interruption?  You  mentioned  women  have 
that  problem;  at  least  it  seems  to  be  one  of  their  mcyor  problems 
with  regard  to  Social  Security. 

Would  ERA  require  a  neutrality  in  that  area? 

Ms.  Sherburne.  The  ERA  would  not  require  any  particular 
reform  in  this  area.  As  long  as  women  were  not  disadvantaged  by 
the  program,  the  equal  rights  amendment  would  be  satisfied.  To 
the  extent  that  the  program  operates  to  disadvantage  women  be- 
cause it  treats  workers  with  continuous  attachments  to  the  work 
force  more  favorably  than  workers  who  spend  periods  of  their  lives 
as  unpaid  workers  and  then  periods  of  their  lives  as  paid  workers, 
the  program  should  be  reformed  in  order  to  make  it  fair. 

Mrs.]  Finn.  Well,  I  think  if  the  court  did  answer  that  question  for 
us,  it  would  be  legislating.  How  Congress  wants  to  design  a  pro- 
gram is  their  prerogative,  since  you  cannot  demonstrate  that 
women  are  disadvantaged  by  Social  Security. 

Senator  Hatch.  In  your  Georgetown  Law  Journal  article,  you 
concede  that  the  Social  Security  Program  was  not  adopted  because 
of  its  discriminatory  impact  on  women.  Since  you  have  suggested 
that  the  ERA  would  necessitate  a  -variety  of  changes  in  Social  Secu- 
rity, you  are  operating  under  the  premise  here,  are  you  not,  that 
the  ERA  will  incorporate  a  disparate  impact  model  of  discrimina- 
tion. 

Am  I  correct  in  deducing  that  from  your  argument? 

Ms.  Sherburne.  I  believe  that  the  equal  rights  amendment 
should  reach  beyond  facial  discrimination  to  take  a  look  at  the 
effect  of  the  social  programs  on  women,  yes. 

Senator  Hatch.  OK.  Would  this  require  that  benefits  currently 
payable  to  survivors  of  short  friarriages  be  reduced? 
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Ms.  Sherburne.  Again  the  equal  rights  amendment  would  not 
require  any  particular  reform.  Survivors  of  short  marriages  are  not 
a  particularly  disadvantaged  group. 

Senator  Hatch.  In  your  article,  you  state  that  the  Social  Security 
reformers  must  be  "prepared  to  make  difficult  choices  and  perhaps 
tolerate  unpopular  results  to  achieve  the  ultimate  goals  of  reform." 

Now,  would  the  equal  rights  amendment  require  the  adoption  of 
any  unpopular  results  or  the  resolution  of  any  difficult  choices? 

Ms.  Sherburne.  Again  the  equal  rights  amendment  would  not 
require  any  particular  kind  of  reform.  Reform  in  this  area  is  ex- 
tremely complicated.  There  are  some  very  able  groups  that  are 
'  looking  at  various  ways  to  implement  some  of  the  reforms  that 
have  been  suggested.  Tnes*  groups  are  hoping  to  discover  what  the 
impact  wbuldoe  on  various  reforms  on  different  groups  of  benefici- 
aries and  taxpayers  and  to  discern  where  those  tradeoffs  might  be 
undesirable,  bow  they  might  be  mitigated,  what  kind  of  transition 
features  could  be  devised,  what  the  cost  would  be  of  making  trade- 
offs less  desirable  or  more  desirable.  That  kind  of  work  is  under- 
way and,  hopefully,  the  studv  that  HHS  is  coming  out  with  in  July 
will  provide  a  wealth  of  information  on  these  kinds  of  questions. 

Senator  Hatch.  But,  we  can  do  all  that  without  the  equal  rights 
amendment.  , 

Ms.  Sherburne.  I  think  it  is  admirable  that  this  kind  of  effort  is 
being  undertaken  without  the  equal  rights  amendment. 

Senator  Hatch.  I  do  too. 

Ms.  Sherburne.  The  equal  rights  amendment  will  demonstrate 
that  there  is  a  commitment  to  ensuring  this  kind  of  effort  is  under- 
taken and  resolved.  . 

Senator  Hatch.  You  state,  however,  that  no  particular  reform 
would  be  required 

Can  you  think  of  any  reforms  that  will  fully  satisfy  the  ERA 
standards  other  than  the  ones  that  you  have  mentioned  earlier  in 
the  discussion  today? 

Ms.  Sherburne.  1  do  not  suggest  that  all  the  possible  reforms  are 
on  the  table.  I  believe  that  a  number  of  them  nave  been  looked  at 

Eretty  carefully,  and  the  ones  that  are  most  promising  and  seem  to 
ave  generated  the  most  support  among  policymakers  are  being 
studied  in  greater  depth. 

Senator  Hatch.  Under  earnings  sharing,  am  I  correct  that  a  di- 
vorced spouse  would  be  entitled  not  only  to  levels  of  earnings  but 
also  to  the  number  of  quarters  of  coverage?  In  other  words,  could 
earnings  sharing  result  in  workers  who  are  eligible,  say  for  disabil- 
ity benefits  suddenly  to  lose  such  eligibility  if  jit  occurs  shortly 
after  a  divorce  which  has  divested  him  of  some  of  his  quarters  of 
coverage?  Would  this  be  required  by  the  equal  rights  amendment? 

Ms.  Sherburne.  That  certainly  would  not  be  required  by  the 
equal  rights  amendment.  That  is  a  feature  of  earnings  sharing  that 
we  have  been  struggling  with  for  years  to  determine  how  you  deal 
with  insured  status  requirements  when  earnings  are  shared.  There 
are  a  variety  of  different  ways  that  that  can  be  done.  You  could 
structure  it  so  that  once  a  worker  gains  insured  status,  they  would 
not  lose  it  by  sharingearnings.  And  when  you  share  credits,  you 
share  insured  stems.  There  are  a  variety  of  different  wavs  that  this 
kind  of  problem  could  be  approached.  And  those  are  the  kinds  of 
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things  that  we  are  hopeful  that  this  HHS  study  will  help  us  under- 
stand better. 

Senator  Hatch.  Mrs.  Finn,  do  you  agree  with  that? 

Mrs.  Finn.  Well,  to  date,  no  one  has  been  able  to  work  out  the 
bugs  in  earnings  sharing.  It  has  been  debated  and  analyzed  by  all 
kinds  of  groups,  by  the  advisory  council  end  the  National  Commis- 
sion on  Social  Security,  and  none  of  them  are  willing  to  endorse  it 
because  it  introduces  as  many  inequities  as  it  solves.  And  this  is 
one  illustration  of  it.  You  can  either  add  dramatically  to  the  cost 
by  increasing  the  disability  and  survivor  protection  for  both  indi- 
viduals in  a  family,  one  of  whom  pays  taxes,  or  you  can  split  it 
equally,  but  then  you  have  this  problem  that  if  you  have  a  disabled 
primary  earner,  the  total  income  for  the  family  might  be  lost  and 
yet  the  family  would  only  have  one-half  the  disability  insurance 
they  have  under  present  law.  That  is  a  severe  disadvantage  which 
most  reformers  of  Social  Security  are  unwilling  to  introduce  into 
the  system.  Social  Security  is  enormously  complex,  and  these  prob- 
lems of  looking  at  little  groups  within  Social  Security  are  always 
problematic,  and  you  just  cannot  undertake  this  kind  of  wholesale 
reform  without  introducing  more  of  these  problems. 

Senator  Hatch.  Maxine  Foreman  of  the  Women's  Equity  Action 
League  has  suggested  that  the  Social  Security  System  <Jiscrimi- 
nates  against  minority  women  in  particular.  Among  the  illustra- 
tions of  such  discrimination  that  she  raises  are  the  prospective 
elimination  of  the  minimum  benefit,  delays  in  the  COLA  adjust- 
ments, and  the  gradual  raising  of  the  full  benefits  age  from  65  to 
67. 

Do  you  agree  with  Ms.  Foreman  in  her  observations? 

Ms.  Sherburne.  There  have  been  analyses  prepared  by  the 
Social  Security  Administration  about  the  program's  effect  on  mi- 
norities and  I  believe  the  data  have  been  broken  down  by  sex.  I  am 
not  familiar  with  the  data  but  I  am  sure  it  could  be  made  available 
to  you. 

Senator  Ha^ch.  OK. 

Mrs.  Finn?  / 

Mrs.  Finn. /I  do  not  see  that  there  would  be  any  impact  because 
no  discrimination  can  be  shown  and  I  think  it  is  inappropriate  to 
look  at  dispai^te  impact  on  particular  groups,  minority  women. 

Senator  HATCHrWell,  would  the  ERA  require  any  legislative 
changes  along  the  lines  suggested  by  Ms.  Foreman  in  order  to 
eliminate  discrimination  against  minority  women? 

Ms.  Sherburne.  I  am  unfamiliar  with  the  changes  that  she  is 
recommending  so  I  am  not  in  a  position  to  answer  your  question, 
Senator. 

Senator  Hatch.  OK. 

Mrs.  Finn.  It  seems  to  me  in  order  for  ERA  to  impact  on  Social 
Security,  it  would  have  to  be  shown  that  one  sex  or  the  other  is 
disadvantaged  in  the  aggregate  by  the  system.  It  would  not  impact 
on  particular  aspects  of  Social  Security  which  might  have  what 
some  consider  unfair  effects  or  inadequacies. 

Senator  Hatch.  Given  that  the  clear  effect  of  the  earnings  shar- 
ing proposal  is  to  transfer  dollars  from  single-earner  families  to 
double-earner  families,  is  it  not  pretty  clear  that  the  impact  of  this 
proposal  would  be  to  redistribute  moneys  from  the  relatively  less 
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well  off  to  the  relatively  well  off?  Could  your  proposal  have  any 
other  impact  really? 

Ma.  Sherburne.  It  is  not  an  accurate  characterization  to  say  that 
earnings  sharing  would  transfer  dollars  from  single-earner  families 
to  double-earner  families.  Earnings  sharing  would  entitle  both 
spouses  of  a  single  earner  couple  to  survivor  and  disability  protec- 
tion, adding  protection— not  losing  it. 

Second,  I  do  not  think  it  is  clear  that  single  earners  are  necessar- 
ily worse  off  than  two-earner  families  in  the  sense  that  they  are 
petting  the  contribution  of  someone  working  in  the  home  and  that 
in  itself  has  a  lot  of  value. 

Mrs.  Finn.  I  think  the  one-income  family  would  clearly  be  worse 
off  vthder  earning  sharing  unless  you  have  a  hold  harmless  provi- 
sion, or  voluntary  earnings  sharing,  where  families  would  only 
choose  earnings  sharing  if  it  were  to  their  greatest  advantage 
which  would  be  hopelessly  expensive.  Mandatory  earnings  sharing, 
as  proposed  by  most  reformers,  would  redistribute  income  from  the 
one  income  to  the  two-income  family  by  the  elimination  of  the 
wife's  benefit.  Cutting  the  benefits  for  the  one-income  family  by 
one-third,  in  that  the  family  would  share  one  benefit  instead  of  one 
and  one-half  benefits  in  retirement. 

Homem  ikers  would  then,  as  I  said  before,  also  share  half  of  the 
survivor  benefits  and  half  of  the  disability  benefits  with  their 
spouses.  But  speaking  as  a  homemaker  I  would  not  be  better  off 
and  I  would  not  want  to  do  that  because  all  of  our  income  comes 
from  my  husband,  the  primary  earner  in  my  family.  And  if  he 
were  disabled,  it  would  not  give  me  any  comfort  that  we  would 
have  only  half  of  the  insurance  that  we  now  have  under  the 
present  system.  And  I  do  not  want  to  see  the  Social  Security  taxes 
raised  to  pay  for  full  disability  for  homemakers  for  several  reasons. 
I  think  disability  under  Social  Security  is  the  most  problematic 
part  of  the  program,  this  is  where  the  costs  have  been  increasing  at 
the  greatest  rate,  and  it  would  be  difficult  to  administer,  given  that 
there  are  no  lost  earnings  to  replace.  I  think  it  is  unwise  to  extend 
disability  coverage  to  homemakers  and  I  think  that  even  under 
ERA,  such  an  expansion  of  the  system  would  not  be  required.  I  do 
not  want  individuals  to  pay  higher  taxes  to  pay  for  disability  insur- 
ance or  survivor  insurance  for  homemakers,  but  splitting  them 
within  the  one-income  family  certainly  makes  no  sense  given  the 
original  purpose  of  Social  Security.  And  that  was  to  replace  lost 
earnings  to  the  family. 

Senator  Hatch.  Let  me  just  ask  one  other  question. 

The  congressionally  mandated  Commission  on  Social  Security 
back  in  1981,  which  had  the  advantages  of  studies  made  by  the  Ad- 
visory Council  on  Social  Security  in  1979,  and  earlier  HEW  task 
forces,  stated  "It  is  difficult  to  support  the  charge  that  the  Social 
Security  System  is  on  the  whole  unfair  to  women. 

Are  you  both  aware  of  that? 

Mrs.  Finn.  Yes,  I  am  aware  of  it  and  I  fully  agree. 

Ms.  Sherburne.  I  am  not  aware  of  it  and  I  do  not  agree. 

Senator  Hatch.  Well,  that  was  the  conclusion  that  they  made.  I 
thought  that  I  would  simply  introduce  it  for  the  record.  This  has 
been  a  technical  discussion  and  both  of  you  I  think  deserve  a  lot  of 
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credit  for  being  here  and  being  as  well  prepared  as  you  both  have 
been. 

Senator  Kennedy  may  have  some  questions  to  submit,  and  we 
w*H  keep  the  record  open  for  a  reasonable  period  of  time  for  any 
member  of  the  Judiciary  Committee  to  ask  any  questions  that  he 
t  would  care  to  ask. 

Ms.  Sherburne.  That  would  be  fine. 

Senator  Hatch.  In  summation,  it  seems  that  earnings  sharing 
and  the  homemaker  tax  proposal  are  two  ways  by  which  Congress 
can  satisfy  this  "fairness  mandate  under  the  ERA.  These  may  not 
be  the  only  possible  proposals,  however,  but  they  are  illustrative  of 
what  I  think  will  be  required  by  the  equal  rights  amendment. 

Now,  would  that  be  a  correct  statement  or  am  I  overstating  it? 

Mrs.  Finn.  I  think  it  will  be  argued  that  fairness  under  ERA 
would  require  these  reforms.  And  I  would  not  sit  here  and  tell  you 
that  the  courts  would  not  take  account  of  the  reform  literature  and 
feminist  organizations  and  make  some  interference  in  this  basically 
legislative  question  along  the  lines  you  are  suggesting.  y 

I  would  hope  that  the  sex  neutrality  and  the  lack  of  disparate 
impact  against  women  would  keep  the  ERA  from  impacting  on 
Social  Security  at  all,  but  I  do  not  want  to  let  the  courts  decide  and 
thus  I  oppose  ERA. 

Senator  Hatch.  Ms.  Sherburne?  ■  N 

Ms.  Sherburne.  I  believe  that  any  proposal  that  is  before  the 
Congress,  in  the  wake  of  the  passage  of  tlye  equal  rights  amend- 
ment, would  have  to  be  carefully  scrutinized.  I  think  the  earnings 
sharing  proposal  is  a  promising  reform.  Whether  or  not  it  would 
fill  the  bill,  would  certainly  have  to  be  looked  at  with  the  kind  of 
care  that  this  reform  proposal  is  receiving  now. 

Senator  Hatch.  When  you  say  it  has  to  be  looked  at,  who  is 
going  to  look  at  it? 

Ms.  Sherburne.  HHS,  with  their  expertise,  the  Urban  Institute, 
various  commissions,  the  Congress  and  committee  staffs.  An  order- 
ly process  of  careful  reform  will  ensure  that  the  reform  does  do  the 
job  that  we  want  it  to  do. 

Senator  Hatch.  I  see. 

Mrs.  Finn.  I  do  not  know  about  you  but  I  just  do  not  see  what  it 
means  to  mandate  fairness. 

What  does  it  say  to  the  Congress?  Ms.  Sherburne  says  that  it  is 
inappropriate  to  use  the  kind  of  analysis  that  I  am  suggesting,  the 
rate  of  return  to  taxes  paid  that  clearly  shows  that  women  are  not 
disadvantaged  by  Social  Security.  But  then  what  kind  of  analysis  is 
appropriate?  Do  we  just  say,  well,  women—or  homemakers  do  not 
have  disability  insurance  in  their  own  right?  Is  this  really  a  consti- 
tutional question?  Is  it  even  a  sex  discrimination  question?  It 
seems  to  me  it  is  a  legislative  question  of  whether  or  not  we  want 
to  increase  or  expand  Social  Security  to  include  such  coverage  and 
therefore  pay  the  cost  of  it  and  also  who  is  going  to  pay  the  cost  of 
such  an  expansion. 

But  I  have  not  seen  in  all  of  the  things  I  have  read  about  how 
ERA  would  mandate  fairness  with  respect  to  how  Social  Security  is 
reformed,  anything  substantive  or  with  much  content.  I  can  not 
find  what  the  judicial  principles  are,  or  what  the  evaluation  crite- 
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rion  would  be.  If  my  analysis  is  inappropriate,  what  analysis  is  ap- 
propriate? What  standard  of  fairness  is  going  to  be  used? 

Senator  Hatch.  Ms.  Sherburne,  what  standard  of  analysis  would 
be  appropriate  to  satisfy  this  fairness  requirement  that  you  have 
been  talking  about? 

Ms.  Sherburne.  I  think  the  analysis  that  is  appropriate  is  one 
that  takes  a  look  at  how  women  fare  in  every  benefit  category.  The 
access  to  protection  for  a  woman  is  interfered  with  because  she  has 
a  lifestyle  pattern  that  is  different  than  that  of  an  average  man. 
Social  Security  costs  us  $178  billion,  A  social  program  of  that  enor- 
mity, almost  a  quarter  of  the  entire  Federal  budget,  cannot  be  al- 
lowed to  treat  women  in  a  disadvantageous  way.  The  fairness  of 
the  program  has  to  be  looked  at  and,  as  I  suggested,  is  already 
being  looked  at.  There  is  widespread  acknowledgment  that  the  pro- 
gram is  unfair. 

Mrs.  Finn.  But  how  can  all  of  these  different  groups  of  women  be 
disadvantaged  when  women  in  the  aggregate  get  twice  the  benefits 
relative  to  taxes  paid?  Some  women  must  be  advantaged  over 
\  others.  Some  may  be  disadvantaged,  and  I  do  not  doubt  that  there 
are  legislative  questions  here.  However,  how  can  it  be  that  women 
in  the  aggregate  are  shortchanged?  Some  women  must  be  faring 
well  if  women  in  the  aggregate  pay  28  percent  of  the  taxes,  and 
they  get  54  percent  benefits.  They  are  going  to  continue  to  do  well 
under  Social  Security  in  the  future  as  well. 

Ms.  Sherburne.  It  is  also  projected  into  the  future  that  until  the 
year  2030,  which  is  as  far  ahead  as  the  actuaries  are  looking  that 
women's  retirement  benefits  will  remain  at  two-thirds  of  men's  re- 
tirement benefits  because  thu  paid  and  unpaid  work  patterns  of 
women  are  not  projected  t<j  change.  . 
Senator  Hatch.  Maybe  I  am  missing  something,  Mrs.  Finn  but  I 
i        do  not  believe  your  form  of  analysis  rejects  looking  into  the  areas 
\        that  Ms,  Sherburne  has  said  you  must  look  into. 
\  Mrs.  Finn.  It  looks  into  all  of  them.  We  are  talking  about  how 

\       women  fare  under  Social  Security,  and  it  has  to  be  adding  up  all 
\      these  groups  that  we  are  discussing  here  and  assessing  the  impact 
\      by  sex.  The  rate  of  return  to  the  taxes  paid  by  sex  is  the  only  way  I 
know  to  get  at  a  measure  of  disparate  impact. 

Senator  Hatch.  But  the  form  of  analysis  that  you  have  described 
seems  to  embrace  what  Ms.  Sherburne  has  said  is  important, 
i        Mrs.  Finn.  I  would  think  so. 

Senator  Hatch.  What  you  are  saying  is  that  even  though  you 
I  may  have  some  differences  in  these  areas,  on  balance  you  feel  the 
I      Social  Security  System  does  not  discriminate  against  women? 

Mrs.  Finn.  I  do  not  think  it  discriminates  against  women  and  I 
do  not  think  that  you  can  show  on  the  whole  women  are  disadvan- 
taged under  Social  Security.  If  you  take  all  of  the  

Senator  Hatch.  Then  why  does  Ms.  Sherburne  feel  as  strongly  as 
she  does? 

Mrs.  Finn.  Well,  I  guess  we  have  to  let  her  answer  that. 

Senator  Hatch.  Why  do  you  think  she  does? 

Mrs.  Finn.  Well,  she  has  a  different  position  to  defend  because 
how  could  it  add  up  that  women  get  twice  the  benefits  relative  to 
the  taxes  paid,  if  all  of  them  are  disadvantaged  by  Social  Security? 
Most  reformers  who  support  earnings  sharing  want  to  eliminate 
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the  wife's  benefit  because  they  do  not  want  women  to  be  homemak- 
ere  and  they  do  not  want  one-income  families  to  receive  this  bene- 
fit without  paying  taxes  for  it. 

Senator  Hatch.  What  i  have  learned  from  this  discussion  is  that 
even  though  both  of  you  have  analyzed  the  Social  Security  system 
in  a  similar  fashion,  the  conclusions  that  you  draw  from  your  anal- 
ysis differ  significantly.  Ms.  Sherburne  suggests  that  there  would 
be  a  new  concept  of  fairness  mandated  by  the  enactment  of  the 
equal  rights  amendment.  But,  there  are  good  Members  of  Congress 
who  want  to  be  fair  who  differ  with  you.  Just  like  you  two  have 
differed  here  today.'  But  that  is  what  the  legislative  process  is  all 
about— we  analyze,  we  debate,  we  attempt  to  compromise,  but  ulti- 
mately we  have  to  vote  up  or  down  on  what  should  be  done.  And 
sometimes  the  result  may  not  seem  fair  to  all  the  parties  con- 
cerned. But  that  does  not  mean  that  we  should  inject  the  courts 
into  this  to  resolve  these  difficulties  when  these  types  of  issues,  it 
seems  to  me,  are  better  resolved  by  elected  and  accountable  offi- 
cials who  have  to  go  through  the  fire,  so  to  speak,  of  meeting  these 
problems  head  on  in  official  legislative  bodies. 

A  lot  of  people  believe  that  earnings  sharing  and  homemakers' 
tax  are  two  potentially  radical  and  undesirable  alterations  of  the 
Social  Security  System.  My  question  is:  Should  we  constitutionally 
mandate  such  reforms?  I  realize  that  you  do  not  believe  that  the 
ERA  will  constitutionally  mandate  any  specific  reform,  but  there 
are  some  who  not  i only  agree  with  you  on  those  so-called  reforms 
but  assert  that  the  equal  rights  amendment  will  mandate  them. 

These  are  the  problems  that  I  have  had  with  the  ERA  from  the 
beginning.  . 

So  all  I  can  say  is  that  I  deeply  respect  both  of  you.  You  Have 
raised  issues  that  need  to  be  addressed  in  the  future.  I  want  to  ex- 
press the  gratitude  of  the  committee  and  my  personal  gratitude  for 
both  of  you  taking  the  time  to  be  here. 

So  with  that,  we  will  recess  these  hearings. 

Mrs.  Finn.  Thank  you,  Mr.  Chairman. 

Senator  Hatch.  We  will  recess  the  subcommittee  until  further 
notice. 

(Whereupon,  at  11:35  a.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 
[The  following  was  received  for  the  record:] 
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Miscellaneous  Material 


STATEMENT  BY  ROBERT  J.  MYERS  BEFORE  THE  SUBCOMMITTEE  OH  THE  CONSTITUTION, 
COMMITTEE  ON  THE  JUDICIARY,  U.  S.  SENATE,  MARCH  20,  1984 

\ 

\  I  appreciate  the  opportunity  to  dlicus*  the  situation  of  woman  with 

respect  to  the  Old-Age,  Survivors,  and  DlsablUty  Insurance  portion  of  the 
Social  Security  program,  espec felly  as  to  the  possible  Impact  of  the  Equal 
Rights  Amendment  thereon. 

My  experience  In  the  Social  Security  area  has  extended  over  almost  50 
year*.    I  Said  various  actuarial  positions  with  the  Social  Security  Adminis- 
tration ano  Its  predecessor  agencies  from  1914  to  1970,  end  wes  Chief  Actuary 
during  the  lest  23  yeers  of  thet  period.    In  1981-82,  '  was  Deputy  Commissioner 
of  Soclel  Security.    In  1982-83,  I  wes  Executive  Director  of  the  National  Com- 
mission on  Social  Security  Reform.    Following  the  completion  of  the  National 
Commission's  assignment,  I  have  engaged  In  consulting  work  In  the  Social 


Security  field. 

I  am  not  an  expert  on  constitutional  law,  although  I  have  had 


consider- 


able experience  In  drafting  and  Interpreting  Social  Security  legislation. 
In  summary,  In  my  opinion,  the  passage  of  the  Equal  Rights  Amendment  would 
not  result  In  any  change  whatsoever  In  the  structure  and  operations  Ipf  the 
OASDI  program,  because,  with  one  minor  exception,  all  gender  differences 

In  the  program  have  been  eliminated.    I  shall  discuss  these  views  tn  more 

\ 

detail  a  iter  describing  how  equal  treatment  by  sex  was  not  always  present, 
and  how  It  has  now  been  achieved.     I  shall  also  take  up  the  al legation  f hat 
the  program  unfairly  discriminates  against  women. 

Before  proceeding  with  the  specific  subject  of  this  session,  I  would 
first  like  to  mention  certain  personal  convictions.     I  have  always  strongly 
favored  the  grneral  principles  underlying  the  Equal  Rights  Amendment.  I 
also  favor  the  principle  that  employee  benefits  should,  with  all  other 
f i pcums tnnccs  being  the  same,  provide  equal  benefits  for  men  and  women 
even  though  the  plan's  cost  Is  higher  for  men  than  for  women  (e.g.,  for 
survivor  benefits)  or,  on  the  contrary,  Is  higher  for  women  than  for  men 
(e.g.,  for  pensions). 

However,  I  believe  that,  In  the  case  of  Individually-purchased  In- 
surance, where  equity  concepts  should  be  predominant,  so-called  unisex 
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tables  should  nor  be  used.    For  some  forms  of  Insurance  (e.g.,  life  or 
automobile),  they  produce  Inequitably  high  rates  for  women,  while  for 
other  forms  (e.g.,  annuities),  the  reverse  occurs. 

In  the  same  manner,  I  believe  that  age  should  be  a  determinant  factor  ' 
In  setting  premium  rates  for  Individual  policies  whan  this  element  makes 
a  significant  difference.    Thus,  for  example,  for  life  Insurance  or  annuities, 
a  woman  aged  60  should  not  be  charged  the  same  rate  as  a  woman  aged  65.  This 
equitable  discrimination  by  age  In  determining  premium  rates  produces  about 

the  seme  differential  In  the  rates  as  exist  between  rates  determined  for  sex* 

i 

separate  tables  as  between  a  man  and  a  woman  of  the  same  age« 

Now,  turning  back  to  the  OASOI  program,  It  Is  true  that,  In  the  past, 
there  were  a  number  of  unfair  discriminations  by  sex.    Some  were  against  men, 
and  others  wer*  against  women.    Probably  the  most  unfair  was  with  regard  to 

child  survivor  benefits.    When  first  Incorporated  In  the  program  In  1339, 

t 

they  were  available  In  all  cases Iwlth  respect  to  male  workers,  but  with  severe 
restrictions  In  the  case  of  female  workers.    Over  the  years,  these  restrictions 
were  lessened.    Finally,  the  1967  Amendments  provided  for  completely  equal 
treatment.    This  desirable  result  tips  largely  due  to  the  efforts  of  Congress? 
wof*n  Martha  Griffiths.    I  am  proud  that  I  was  able  to  furnish  her  technical 
assistance  In  achieving  this  result.  ' 

An  unfair  discrimination  In  the  other)  dl recti on  Is  with  regard  to 
retirement  benefKs  for  men  who  attained  age  62  after  195*  and  before  1975. 
With  all  other  elements,  such  as  date  of  birth  and  the  earnings  record 
being  Identical,  the  benefit  for  a  woman  In  that  range  of  years  of  birth 
Is  significantly  higher  than  for  a  man.    If  I  might  Inject  a  personal  note, 
my  Social  Security  benefit  Is  about  $1*  per  month  less  than  that  of  a  woman 
born  In  the  same  year  and  with  an  Identical  earnings  record. 

The  1983  Amendments  eliminated  prospectively  all  gender  differences  In 
the  law  on  which  the  OASDI  program  Is  baaed,  with  one  minor  exception,  which 
I  will  discuss  later.  This  elimination  was  proposed  In  the  1977  Republican 
Alternative  Bill,  which  was  Introduced  by  Congressman  Barber  Conable  at  the 
time  that  the  1977  Amendments  were  being  legislated.  These  provisions  were 
Incorporated  In  the  House  version  of  the  Bill,  although  not  Included  In  the 
Senate  version  and  were  dropped  In  conference.  The  elimination  of  all  gender 
differences  In  the  law  was  long  overdue,  although  In  practice  many  of  these 
differences  had  been  eliminated  by  ccurt  decisions,  so  that  the  law  merely 
needed  "cleaning  upM. 


a 
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The  1983  Amendments  also  Included  several  benefit  changes  which  pri- 
marily effect  women  —  for  example,  benefits  will  be  payable  to  an  eligible 
divorced  spouse  after  the  other  spouse  Is  eligible  for  benefits    even  though 
not  receiving  them  (because  of  nun-flllng  or  because  of  substantial  employ- 
ment).   I  believe  that  all  of  thete  Incremental  changes  were  highly  desirable. 

We  come  now  to  the  basic  question  of  whether  the  UASDI  program  Is 
nJqnl f leant !y  imfafr  to  women,  as  some  allege.     I  believe  t    t  this  l»  not 
the  case,  although  certain  Incremental  changes  might  well  be  made.    Let  me 
first  d Ileus*  various  criticisms  of  Inequity  that  have  been  made, 

It  Is  sometimes  stated  that  the  prooram  Is  demeaning  to  married  women, 
because  they  are  paid  spousal  benefits  on  the  grounds  of  dependency.  Actu- 
ally, this  Is  not  the  case,  because  the  law  provides  that  spouse's  and 
w!dow(er)'s  benefits  will  be  paid  on  the  basis  of  legal  status.    The  fact 
that  a  woman  might  have  substantial  financial  resources  of  her  own,  and  by 


,ire  paid.    Moreover,  I  fall  to  see  any  more  stigma  being  attached  to  re- 
ceiving benefits  on  another  person's  earnings  record  than  to  receive  a 
portion  of  that  person's  earnings  record,  as  earnings-sharing  proposals  would 

do. 

Another  point  frequently  made  Is  that  the  durat lon-of-marr I  age  require- 
ment of  10  years  In  order  for  a  divorced  person  to  be  eligible  on  the  other 
spouse's  earnings  record  Is  too  long.    It    s  my  belief  that  the  Incremental 
change  of  reducing  this  requirement  to  5  years       as  It  was  In  the  1977  Re- 
publican Alternative  8111  —  would  be  desirable. 

Perhaps  the  most  frequent  argument  made  as  to  Inequitable  treatment  of 
women  Is  In  the  case  of  those  working  In  the  puld  labor  market.    It  Is  alleged 
fchftr  the  result  Is  Inequitable  because  the  female  worker  will  often,  at  retire- 
ment, receive  benefits  based  on  her  husband's  earnings  record  Instead  of  on 
b*r  own  record,  because  the  former  I-  larger  than  the  latter.    Therefore,  It 
Is  anjued  that  the  female  worker  has  paid  OAS0I  taxes  and  has  received  nothing 
from  them.     In  the  first  place,  this  Is  not  true,  because  she  had  disability 
and  young-survivor  benefit  protection.    Also,  In  some  cases  she  could  have 
received  retirement  benefits  before  her  husband  ceased  working. 


no  means  be  d- 


on  her  husband,  Is  not  relevant  to  whether  benefits 
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But  even  so,  this  Is  not  a  valid  objection,  because  OASDI  Is  not  «r 
Jndividual-equJty  program.    Desirably,  Its  soclalHenc.f 1 1  nature  results 


In  relatively  large  benefits  as  compared  with  taxes  paid  for  many  groups  — 


as  against  younger  workers.    Conversely,  relatively  smail  benefits  as  com- 
pared with  taxes  are  paid  for  other  groups. 

Furthermore,  one  little- recognized  feature  of  the  program  tends  to 
favor  female  workers,  who  often  arc  not  In  covered  employment  for  all  of 
the  period  possible.    Persons  who  have  longer  periods  of  coverage  than  that 
over  which  average  earnings  are  computed  (eventually  35  years)  will  fre* 
quently  have  no  advantage  from  such  longer  coverage,  and  will  have  higher 
taxes  than  perse  .>s  who  have  exactly  the  maximum  number  of  years  required. 

All  in  all,  the  OASDI  program  Involves  a  broad  social  pooling  of  the 
risks  Insured  against  —  and  not  Individual  equity,  under  which  principle 
everybody  gets  their  exact  money *s  worth,  no  more  and  no  less,    tower  benefit 
rates  are,  for  example,  not  payable  to  categories  who  have  1onger~than-everage 
life  expectancy,  such  as  women  and  residents  of  Hawaii. 

A  related  criticism  frequently  made  Is  that,  for  two  families  with  the 
same  total  earnings  record,  the  two-person,  two-worker  one  receives  substantial  I 
lower  benefits  than  the  two-person,  one-worker  one.    Actually,  other  than  for 
total  earnings  Income,  these  two  families  are  substantially  different  from  a 
social  and  economic  standpoint.    Thus,  there  Is  no  reason  why  their  Social 
Security  benefits  should  be  Identical.    For  example,  the  two-person,  two-worker 
family  has  more  disability,  more  young-survivor,  and  more  early- retirement 
benrflt  protection,  while  the  two- per  son,  one -worker  family  has  more  retire- 
ment and  more  aged- survivor  benefit  protection,     in  any  event,  those  who  criti- 
cize this  situation  adversely  are  not  taking  Into  account  that  0AS0I  Is  on  a 
social-adequacy  basis,  not  an  \ ndi v I  dual -equl ty  basis. 

Althouqh  the  two-person,  two-worker  family  with  the  same  earnings 
record  as  a  two-person,  one-worker  family  does  not  fart*  as  well  from  1 
bpneflt  standpoint,  the  same  Is  true  for  a  one-person,  one-worker  family 
■,11*  aqaittst  a  two-prrr,on,  twnworker  family,  both  with  the  same  earnings 
rmniJ,    Such  apparent  dl  letmjs  wi  II  Inimitably  appear  In  a  program  geared 
to  provl'ir  .of  t.tl  I  y- adequate  benefits,  rather  than  I  rdl  vidua  I -equl  ty  one*,. 
Tor  these  reisims,  I  cannot  at  all  aqree  wi th  thone  who  allege  that 


low- income  workers  as  against  high- Income  workers;  workers  with  children 
as  aqa Inst  those  without  children;  and  older  workers  when  the  system  began 
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the  Social  Security  program  Is  founded  on  sexist  assumptions  or  that  It 
has  a  disparate,  sex-dlscrlmlnatory  effect  on  women  and,  accordingly, 
should  be  modified  to  treet  women  more  fairly.    As  It  Is  now,  women  prob- 
ably make  out  better  under  OASDI  from  en  ectuerlel  end  financial  stendpolnt 
because  of  their  lower  mortality  end  thus  higher  life  expectancy. 

Although  the  average  benefit  Is  lower  for  female  workers  then  for  male 
workers,  this  Is  not  really  meaningful       as  Is  often  the  cese  for  any  blind 
comparison  of  avereges.    Such  a  situation  results  from  the  lower      on  the 
everege  —  earnings  of  women,  which  may  be  due  to  differences  In  the  periods 
of  working  —  and  thus  paying  OASDI  taxes.    In  eiy  event,  the  question  of 
equality  of  pay  Is  not  one  for  OASDI  to  solve. 

I  might  mention  that  more  complete  discussion  of  the  historical  develop- 
ment of  equal  treatment  by  sex  under  the  Soclel  Security  program  Is  contained 
In  my    chapter,  "Incremental  Change  In  Soclel  Security  Needed  to  ftesult  In 
Equal  and  Fair  Treatment  of  Hen  and  Women'1  In  R.'V.  Burkhauser  end  K.  C. 
Hotden,  "A  Challenge  to  Social  Security      The  Chenglng  Holes  of  Hen  and 
Women  In  American  Society11,  Acedemlc  Press,  1982), 

One  solution  proposed  by  many  who  believe  that  0AS0I  Is  unfair  to 
certain  female  categories  Is  earnings  sharing.    Under  this  approach,  the 
earnings  of  a  married  couple  are  pooled  as  they  are  earned,  and  are  then 
divided  In  half.    Philosophically,  I  strongly  support  this  approach  as 
being  what  marriage  Is  all  about.    However,  I  know  of  no  person,  female 
or  male,  who  has  a  thorough  knowledge  of  the  fiscal  end  administrative 
aspects  of  the  OASDI  who  believes  that  It  Is  feasible  to  drastically  revise 
the  program  In  this  manner.    Either  there  will  be  persons  with  large  benefit 
losses       as  well  as  those  with  large  gains      or  else  the  cost  of  the  pro- 
qramwlll  be  greatly  Increased  If  nobody  Is  to  lose  out  benefit-wise* 

Another  suggested  approach  Is  to  provide  earnings  credits  for  homemakers. 
Once  again.  I  strongly  support  this  concept  philosophically,  but  no  feasible 
way  exists  to  put  It  Into  effect,  nor  Is  It  really  necessary  In  order  to 
provide  equitable  treatment  for  this  category.    Among  the  unsolvable  dilemmas 
and  the  problems  are  whether  the  procedure  should  be  based  on  payroll  taxes 
%n  the%e  credits  or  on  general  revenues,  whether  the  procedure  should  be 
voluntary,  and  how  much  the  credits  should  be. 

Increment.il  changes  are  possible  to  alleviate  some  of  the  situations  dis- 
cussed previously.    Tor  example,  child-care  credit  years  In  computing  average 
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earnings  for  benefit  purposes  might  be  universally  provided.    0rt  If  more 
Individual-equity  aspects  are  desired  for  two-person,  two-worker  families, 
by  far  the  best  approach  Is  that  In  the  1977  Republican  Alternative  Bill  -- 
namely,  to  provide  a  working-spouse's  benefit  for  the  spouse  who  has  the  lower 
primary  benefit,  In  an  amour.t  equal  to  25*  of  the  lower  of  such  spouse's  bene- 
fit based  on  own  earnings  record  or  the  benefit  coming  from  the  other  spouse's 
earnings  record. 

The  problem  with  any  changes  In  benefits  such  as  Just  described  Is 
that,  If  they  accomplish  anything  significant,  the  cost  of  the  program 
will  be  Increased  greatly.    This  means  that  either  higher  payroll  taxes 
will  be  needed,  or  else  the  rate  of  growth  of  other  benefits  will  have  to 
be  lessened.    Neither  of  those  It  easy  to  accomplish.    Nonetheless,  the 
OA50I  program  Is  a  flexible  one  that  Is  not  restricted  by  benefits  having 
an  Ironclad  guarantee  of  maintenance  or  by  strict  Individual-equity  con- 
cepts.   Accordingly,  the  program  must  be  continually  examined  to  determine 
ways  In  which  It  can  be  Improved  In  a  reasonable  and  equitable  manner. 

Now,  turning  back  to  the  matter  of  the  effect  of  the  Equal  Rights  Amend- 
ment, If  enacted  and  put  Into  operation,  on  the  OASDI  program,  I  can  see  no 
reason  at  all  why  any  changes  In  the  benefit  structure  would  be  necessary. 
With  one  very  minor  exception,  alt  gender  differences  have  now  been  removed 
from  the  program  as  to  prospective  benefits.    The  statute  Itself  has  a  few 
apparent  differences,  but  the  Social  Security  Administration  Is  administering 
the  law  In  such  cases  under  court  decisions  which  require  equal  treatment 
by  sex. 

One  technical  error  Involving  unequal  treatment  as  between  divorced 
husbands  and  divorced  wives,  as  to  an  effective  date,  Is  In  the  process  of 
helm,  remedied.    This  is  being  done  by  Section  402(c)  of  H.R.  3805,  Intro- 
duced   by  Mr.  Rostenkowsk I ,  and  now  pending  before  the  House  of  Representatives, 
having  been  Incorporated  In  H.R.  4170. 

»     The  single  ijender  difference    remaining  In  the  OASDI  program  Is  with 
regard  to  the  treatment  of  se I f -employment  income  in  community-property  states. 
The  difficulty  with  remedying  the  unequal  treatment  by  sex  was  that  no  agreement 
as  to  the  best  way  to  do  so.     S.  501,  Introduced  by  Senator  Dole,  which 
has  hrrn  reported  out  by  the  Committer  on  V I  name,  would  provide  equal 
treatment  by  sex  In  this  nutter. 

finally,  let  me  take  tin  the  a1  le*int  tons  by  some  that  the  ERA  will 
reutiWe  that  CMrnlnqs-shorlnq  provisions  be  Incorporated  In  the  OASDI  pro- 
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gj-em  or  that  homemakar  credits  will  tharaby  be  required  under  DASDI .  I 
sea  no  basis  for  such  assertions.    As  Indfcatad  previously,  the  program 
lis  not  founded  on  sexist  assumptions*  nor  does  It  provide  unequal  treat" 
ffwnt  to  women  (or  to  men). 

In  particular*  home  maker's  credits  would  not  have  to  be  provided 
junder  the  OASDI  program.    These  have  always  bean  Implicitly  end  completely 
provided  through  the  spousal  benefits  that  are  payable  as  e  legel  right, 
regardless  of  dependency.    In  essence,  the  spousal  benefits  are  peyebte 
under  the  presumption  thet  the  spouse  Is  providing  en  economic  contribution 
to  the  family  through  her  or  his  work  In  the  home.    If  this  presumption  Is 
not  correct  in  the  actual  situation*  then  the  natter  is  rectified  by  the 
ant  I - duplication  provision*  which  reduces  the  spousal  benefit  by  the  benefit 
paid  to  the  Individual  on  the  basis  of  employment  In  the  paM  labor  market. 

In  summary  then*  I  believe  that  no  changes  In  the  Social  Security  pro- 
gram would  have  to  be  made  If  the  Equal  Rights  Amendment  were  to  be  the  law 
of  the  land. 
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STATEMENT 


At  tha  March  20th,  198*  Heering  of  the  Sen etc  Judiciary  Subcoeeittee  on  the 
Constitution,  on  "The  lepect  of  the  Equel  Rights  Aaendeent  upon  Social 
Sacunty  Progrene",  the  eteteeeiit  woo  eede  eaverel  tlaee  thot  wo  did  not  naad 
to  novo  on  Equal  Righto  Aaendeent  bece*jee  the  Senetore  and  Congreeeeen  woro 
"eeking  a  good  foith  of fort"  to  roeove  tha  lnaqultiaa  which  exlet.  Tha  racant 
voto  ot j  tha  bill  to  provida  equel  panaiono  for  woaen  caata  doubt  upon  tha 
-good  faith  effort".  However*  aeny  aanatora  and  rapraaantativaa  hava  indaad 
worked  hard  in  a  good  faith  affort  to  pa*a  tha  ERA  in  thla  country  to  provida 
equity  for  woaen  and  to  ooka  aura  wcaan  ara  aqual  bafora  tha  law*  but  it  ia 
claar  that  tha  good  faith  of  theae  aeabare  haa  not  baan  eufflcient  to 
ovarcoaa  tha  raluctanca  of  thoaa  who  hava  votad  against  aqual ity.  Precleely 
bacauaa  tha  af forta  for  equet^ty  reel  on  tha  "good  faith*'  of  tha  preeent  and 
futura  eeabere*  which  *joy  in  fact  not  exlat  now  or  in  tha  future,  tha 
Gonatitutlonal  change  la  naceetary.  Tha  Aaendeent  doaa  not  opacify  tha 
changee   which  hava  to  ba  eadau     Rathar  it  aata  tha  goal  and  aaxae  af forta  to 


Thia  raaaon  for  paaeage  of  tha  Equal  Rlghte  Aaandaant  waa  not  aade  in  i he 
Hearing  and  therefore  the  eteteaent  ie  nacaeeary  for  tha  record. 

Hargaret  Feldeen,  Ph.D. 
Profeeaor,  Retired 


reach  that  goel  Mandatory  rather,  then  "good  faith**. 
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THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  DEFINING  DISCRIMINATION 


MONDAY,  APRIL  23,  1984 

U.S,  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

\    Washington,  DC 
oJ^8U£°minittee  met»  Pu»uant  to  notice,  W  9:33  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hbn.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 
Present:  Senator  Thurmond. 

StafT  present:  Stephen  J.  Markman,  chief  counsel  and  staff  direc- 
tor; Dick  Bowman,  counsel;  Randall  R.  Rader,  general  counsel; 
Carol  Epps,  chief  clerk,  and  Leslie  Leap,  clerk. 

OPENING  STATEMENT  OP  SENATOR  ORRIN  6.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  today's  hearing  marks 
the  seventh  day  of  hearings  by  the  Subcommittee  on  the  Constitu- 
tion on  the  meaning  of  the  proposed  equal  rights  amendment  to 
the  Constitution.  In  the  process,  I  believe  that  we  are  creating  the 
most  thorough  and  comprehensive  legislative  history  ever  created 
on  the  real  world  impact  of  the  ERA.  , 

As  I  have  consistently  observed  during  these  hearings,  I  believe 
that  such  a  record  will  enable  Members  of  Congress  and  State  leg- 
islators, if  the  ERA  progresses  that  far,  to  cast  a  more  intelligent 
and  better-informed  vote  on  the  proposed  27th  amendment  to  the 
U.S.  Constitution. 

Today's  hearing  will  focus  on  one  of  the  most  substantial  issues 
involved  with  the  ERA:  How  is  discrimination  going  to  be  defined 
under  the  proposed  amendment?  Will  it  be  defined  in  the  tradition- 
al constitutional  manner,  by  an  inqairy  into  the  intent  or  purpose 
or  motivation  of  an  alleged  sex  discriminator,  or  will  it  be  defined 
through  a  statistical  analysis  of  the  disparate  impact  upon  men 
and  women  of  an  allegedly  discriminatory  activity? 

Although  this  may  seem  a  dryly  academic  issue  to  many,  in  re- 
ality it  is  perhaps  the  most  significant  constitutional  issue  sur- 
rounding the  proposed  amendment.  Indeed,  it  is  perhapp  the  most 
significant  issue  extant  in  civil  rights  law  generally  today  and  was 
at  the  center  of  recent  controversy  in  both  the  debate  over  amend- 
ments to  the  Fair  Housing  Act  and  the  Voting  Rights  Act. 

In  addition  to  pursuing  the  proper  standard  of  defining  discrimi- 
nation under  the  equal  rights  amendment,  we  also  hope  today  to 
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explore  some  of  the  policy  implications  involved  in  adopting  one  or 
the  other  standard.  ......  v 

Assisting  us  in  our  inquiry  today  will  be  two  individuals  who 
have  carefully  studied  this  matter.  As  in  each  of  our  earlier  hear- 
ings, we  haye  attempted  to  achieve  a  balance  between  individuals 
supportive  of  the  ERA  and  those  who  are  critical  of  it. 

Our  witnesses  this  morning  will  be  Prof.  Judith  Wegner,  of  the 
University  of  North  Carolina  Law  School  and  Prof.  Edward  Erler, 
now  on  leave  with  the  National  Endowment  for  the  Humanities. 

We  appreciate  our  witnesses  being  here  with  us  today  and  look 
forward  to  taking  their  testimony. 

I  would  also  observe  that  one  of  our  originally  scheduled  wit- 
nesses, Commissioner  Mary  Berry  of  the  U.S.  Commission  on  Civil 
Rights,  is  not  here  because  of  a  late  and  abrupt  cancellation.  We 
invited  Professor  Berry  and  looked  forward  to  having  her  testimo- 
ny, but  she  has  canceled  at  the  last  minute.  We  feel  sorry  about 
that,  but  we  are  very  happy  to  have  Professor  Wegner  with  us. 

We  will  call  both  of  you  to  the  witness  table,  then,  Prof.  Judith 
W.  Wegner,  of  the  University  of  North  Carolina  School  of  Law,  and 
Prof.  Edward  Erler,  of  the  National  Endowment  for  the  Human- 

Professor  Wegner,  we  will  have  you  go  first,  and  then,  Professor 
Erler,  we  will  hear  from  you.  ...  „, 

Welcome  to  the  committee.  We  are  glad  to  have  you  here.  We 
appreciate  the  effort  you  have  put  forth,  and  we  look  forward  to 
taking  your  testimony. 

STATEMENTS  OF  A  PANEL,  INCLUDING  PROF.  JUDITH  WELCH 
WEGNER,  UNIVERSITY  OF  NORTH  CAROLINA  SCHOOL  OF  LAW; 
AND  PROF.  EDWARD  J.  ERLER,  NATIONAL  ENDOWMENT  FOR 
THE  HUMANITIES. 

Professor  Wegner.  Thank  you,  Senator. 

Let  me  briefly  introduce  myself.  As  you  said,  I  am  Prof.  Judith 
Welch  Wegner  from  the  University  of  North  Carolina  Law  School. 
I  am  drawing  in  this  presentation  upon  some  work  I  had  done  in 
studying  section  504  of  the  Rehabilitation  Act,  which  applies  to 
handicap  discrimination.  In  that  work,  I  studied  in  particular  the 
question  of  disparate  impact  and  the  need  for  Discriminatory 

intent.  .  „  . 

I  would  like  to  thank  the  committee  for  allowing  me  to  appear 
here  today.  I  would  say  to  begin  that  I  strongly  endorse  the  ERA.  I 
believe  that  it  embodies  a  very  important  principle  of  equality,  and 
that  indeed,  we  should  continue  to  press  for  its  adoption. 

Although  we  have  made  great  strides  in  the  last  few  years 
toward  ensuring  equality  of  opportunity  for  women,  I  think  we  still 
need  the  ERA  in  Order  to  ensure  the  permanence  of  those  strides.  I 
think  in  addition,  that  incorporation  of  a  disparate  impact  stand- 
ard would  give  us  a  broader  range  of  protection,  and  therefore  sup- 
port the  interpretation  of  the  ERA  to  incorporate  a  disparate 
impact  standard,  the  particular  point  whi;h  we  are  discussing 
too  fly  • 

Senator  Hatch.  Could  you  explain  for  our  audience  here  today 
what  you  mean  by  disparate  impact? 
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Professor  Weunkk,  Yes,  Senator.  I  mean  by  disparate  impact,  & 
situation  in  which  a  facially  neutral  classification,  legislative  or 
otherwise,  creates  a  dv  dvantaged  class  which  includes  a  dispro- 
portionately high  number  of  persons  of  one  gender,  or  which  allo- 
cates to  members  of  a  disadvantaged  class  disproportionately  heavy 
burdens  related  to  their  gender. 

I  would  like  to  make  four  points,  if  I  might.  First,  I  would  like  to 
describe  the  current  situation  under  the  equal  protection  clause,  if 
the  committee  would  like  that,  explaining  why  it  is  that  disparate 
impact  has  not  been  adopted  by  the  Supreme  Court  under  the 
equal  protection  clause  as  a  basis  for  ensuring  protection  against 
classifications  based  on  race.  Then,  I  would  like  to  go  on  and  ex- 
plain why  I  think  the  ERA  could  be  interpreted  to  include  a  dispar- 
ate impact  standard,  although  the  equal  protection  clause  has  not 
been  so  interpreted.  Third,  I  would  like  to  look  at  four  hypothetical 
cases  which  I  think  will  illustrate  the  application  of  the  disparate 
impact  standard.  Finally,  i  would  respond  to  any  questions  the 
committee  might  have. 

First  as  I  am  sure  the  Senator  is  aware,  the  equal  protection 
clause  has  been  interpreted  by  the  Supreme  Court  to  require  differ- 
ing levels  of  scrutiny  depending  on  the  class  that  is  affected.  The 
rational  basis  test,  which  involves  minimal  scrutiny,  ha  been  used 
for  most  legislative  classifications;  in  such  cases,  a  mere  rational 
basis  is  sufficient  to  justify  a  challenged  classification. 

In  the  case  of  a  gender-based  classification,  the  Supreme  Court 
has  adopted  a  middle  tier  of  analysis.  In  such  cases,  an  important 
state  interest  must  be  shown,  and  a  substantial  and  fair  relation- 
ship between  that  interest  and  the  means  adopted  must  be  demon- 
strated in  order  to  justify  use  of  a  gender-based  classification 
scheme. 

Finally,  the  Supreme  Court  has  adopted  a  strict  scrutiny  test  re- 
quiring demonstration  of  a  compelling  State  interest  in  order  to 
justify  reliance  upon  a  suspect  classification  scheme,  such  as  one 
which  discriminates  against  a  particular  class  on  account  of  race. 

The  Supreme  Court  nas  held,  however,  that  such  enhanced  scru- 
tiny as  I  have  described  with  respect  to  gender  and  race  applies 
only  where  purposeful  discrimination  is  involved.  That  commonly 
would  be  found  where  there  is  a  demonstration  of  facial  discrimina- 
tion in  the  statute,  but  the  Supreme  Court  has  indicated  that  in- 
tentional discrimination  could  otherwise  be  found  based  in  part  on 
disparate  impact  and  other  factors  such  as  administrative  or  legis- 
lative history  of  intentional  discrimination.  However,  the  Court  has 
found,  for  example,  in  the  Feeney  case,  with  involving  veterans' 
preference  which  I  am  sure  you  are  familiar,  that  disparate  impact 
alone  is  not  enough  to  trigger  this  enhanced  scrutiny  in  the  area  of 
gender  discrimination.  Neither  will  disparate  impact  without  more 
trigger  enhanced  scrutiny  in  the  area  of  race  discrimination  as  was 
held  in  the  Washington  v.  Davis  case. 

Therefore,  I  think  we  could  agree  th*t  if  a  discriminatory  intent 
standard  is  adopted  in  interpreting  the  ERA,  a  comparatively 
narrow  class  of  cases  would  be  covered  and  would  require  enhanced 
scrutiny  under  that  amendment. 

I  believe  that  the  ERA  could  be  interpreted  either  to  incorporate 
a  discriminatory  intent  standard  or  a  disparate  impact  standard. 
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Although  the  equal  protection  clause  has  been  found  by  the  Court 
to  require  a  discriminatory  intent  standard,  there  nevertheless  is 
some  basis  for  thinking  that  the  Court  could  adopt  a  broader  view 
with  respect  to  the  equal  rights  amendment. 

I  think  this  for  several  reasons.  Although  the  language  of  the 
amendment  is  in  many  respects  similar  to  the  equal  protection 
clause  of  the  14th  amendment,  we  have  distinct  legislative  history 
with  respect  to  the  ERA.  I  think  that  the  Court  could  interpret  the 
N  ERA,  as  designed  to  reach  a  broader  class  of  situations,  including 
those  involving  disparate  impact,  and  to  overrule  cases,  such  as 
Feeney,  which  had  failed  to  afford  relief  under  the  14th  amendment 
to  disadvantaged  gender-based  classes  in  the  absence  of  acceptable 
proof  of  discrimination  intent. 

I  think,  in  addition,  that  there  is  some  evidence  in  the  legislative 
history,  in  particular,  in  view  of  the  heavy  reliance  on  the  Emerson 
and  other  Yale  Law  Journal  articles,  with  which  I  suspect  the 
Senator  is  familiar,  which  indicates  that  Congress  had  envisioned 
use  of  a  discriminatory  impact  standard  under  the  ERA.  I,  there- 
fore, think  that  it  is  very  important,  and  I  commend  the  committee 
for  having  special  hearings  on  this,  subject  to  clarify  the  issue  in 
the  event  that  the  question  would  arise  in  later  litigation  under 
the  equal  rights  amendment. 

Senator  Hatch.  Thank  you. 

Professor  Weoner.  Now,  I  think  that  perhaps  the  best  way  to  un- 
derstand how  this  question  should  be  resolved—and  as  I  say,  I 
strongly  endorse  the  use  of  a  discriminatory  impact  standard- 
would  be  to  look  at  four  examples  of  situations  in  which  this  issue 
might  come  up  and  then  talk  about  what  seems  to  be  an  appropri- 
ate resolution.  Because  I  favor  the  resolutions  in  these  cases,  I, 
therefore,  endorse  the  broad  position  that  a  disparate  impact  stand- 
ard should  be  adopted. 

I  would  suggest  that  an  initial  question  which  arises  in  each  of 
these  examples  is  what  standard  of  scrutiny  the  courts  would  gen- 
erally apply  in  analyzing  classifications  which  result  in  disparate 
gender-based  effects.  As  I  have  described  to  you,  there  are  several 
choices  under  the  existing  equal  protection  analysis. 

I  have  stated  in  my  written  testimony  that  I  believe  that  the  in- 
termediate level  of  scrutiny— that  is  the  Craig  v.  Boren,  important 
State  interest  substantial  relationship  to  the  means  adopted  stand- 
ard—would very  likely*  or  could  possibly  be  adopted  by  the  courts 
in  reviewing  cases  involving  facially  neutral  classifications  which 
result  in  disparate,  adverse  gender-based  effects.  I  think  this  is  an 
appropriate  standard  for  several  reasons.  I  think  it  is  warranted 
because  it  honors  the  Government's  interest  in  using  facially  neu- 
tral classifications,  and  indeed,  it  seems  to  me  appropriate  that  a 
lesser  level  of  justification  would  be  applied  when  we  are  talking 
about  facially  neutral  standards  which  are  not  purposefully  dis- 
criminatory, under  current  14th  amendment  analysis,  than  if  we 
were  talking  about  classifications  that  discriminate  on  their  face. 

I  think,  in  addition,  that  this  middle  level  of  scrutiny  allows  us 
to  get  to  the  heart  of  the  matter.  Facially  neutral  classifications 
are  most  often  problematic  in  that  they  may  be  overly  broad  or 
overly  narrow  means  of  achieving  governmental  objections  in  a 
way  that  severely  disadvantages  women.  The  middle  level  Craig  v. 
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Boren  test  allows  careful  inquiry  concerning  the  fit  between  impor- 
tant governmental  interests  and  the  means  employed  to  achieve 
those  interests,  precisely  the  difficulty  with  many  facially  neutral 
classifications  having  disproportionate  adverse  gender-based  effect. 
This  standard  could  assist  reviewing  courts  to  get  to  the  crux  of  the 
problem  caused  by  such  classifications  without  causing  great  fear 
about  striking  down  every  such  classification,  as  might  be  the  case 
if  a  compelling  State  interest  test  were  employed.  As  the  Senator 
may  know,  even  such  people  as  Solicitor  General  Lee  has  endorsed 
this  standard  in  his  book  on  the  ERA,  and  has  suggested  that  this 
is  a  wholly  appropriate  standard.  It  is  one  that  we  are  living  with 
now  under  the  -^ual  protection  clause  as  it  applies  to  intentional 
I       gender-based  discrimination. 

Let  me,  then,  turn  to  four  hypothetical.  The  first  one  involves 
veterans'  preference,  the  second,  employee  height  and  weight  re- 
quirements, the  third,  prostitution,  and  the  fourth,  social  benefits 
schemes  such  as  disability  insurance  or  AFDC  benefits. 

First,  as  to  veterans'  preference— I  will  not  touch  on  this  in  too 
much  detail,  since  I  understand  you  have  already  had,  or  contem- 
plate, hearings  on  this  point— the  initial  question  for  analysis 
would  be  whether  there  is  a  substantial  adverse  impact  upon 
women  in  an  instance  in  which  a  State  or  Federal  Government  had 
adopted  one  or  another  veterans'  preference  scheme. 

I  think  that  this  is  probably  so  at  the  moment,  or  was,  at  the 
time  of  the  Feeney  decision.  As  we  all  know,  however,  there  are 
changes  going  on  in  the  military  at  this  point,  and  if  this  question 
were  litigated  at  some  future  time,  it  might  be  that  the  degree  of 
disparity  would  have  been  substantially  reduced,  and  that  is  a 
point  that  I  would  raise  initially. 

Assuming,  however,  that  there  could  be  shown  to  be  a  substan- 
tial disparate  impact,  our  next  question  would  be  whether  there  is 
an  adequate  justification  for  the  scheme  nevertheless. 

The  Court  in  Feeney  recognized  that  there  are  several  State  in- 
terests served  by  a  veterans  preference  scheme,  including  a  desire 
to  reward  persons  who  have  served  in  the  military,  a  need  to  try  to 
ease  their  transition  back  into  civilian  life,  and  a  need  to  ensure 
disciplined  and  capable  persons  in  the  State  civil  service.  I  think 
all  those  purposes  are  likely  to  be  found  to  be  important  State  pur- 
poses. I  think  the  problem  arises  vhen  we  get  to  the  fit,  the  ques- 
tion of  whether  the  means  adopted  would  in  fact  serve  those  ends 
no  more  broadly  than  necessary.  I  suspect  that  an  absolute  prefer- 
ence such  as  was  litigated  in  fieeney  would  raise  questions  in  that 
regard,  but  as  even  the  dissent  in  that  case  acknowledged,  a  more 
temporary  limited-term  sort  of  preference  that  would  be  geared 
yery  narrowly  and  specifically  to  easing  people's  transition  back 
into  civilian  life  might  well  be  sustained. 

Second,  as  to  the  height  and  weight  question,  this  area  has  been 
addressed  in  substantial  degree  under  title  VII  of  the  Civil  Rights 
Act  of  1964.  I  think  that,  nevertheless,  it  is  important  to  have  this 
question  addressed  under  the  Constitution  as  well,  to  ensure  that 
there  be  permanence  of  protection  in  this  respect. 

The  Supreme  Court  has  indicated,  for  example,  in  the  Dothard  v. 
Raivlinson  case  involving  prison  guards  and  height  and  weight  re- 
strictions applicable  to  those  employees,  that  there  could  in  fact  be 
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sustained  an  employee  screening  criterion  that  is  etored  to 
strength,  if  it  were  testing  strength  directly.  However,  a^fieight  or 
weight  requirement  which  is  onty  looking  to  that  height  or  wu~ht 
along,  ana  not  to  the  ultimate  job-related  issue  which  would  be 
strength  would  not  be  upheld.  I  think  the  same  could  be  said,  for 
example,  as  to  requirements  in  the  military,  that  if  there  were,  in 
fact,  a  demonstration  that  strength  was  required,  that  is,  that 
strength  was,  in  fact,  a  job-related  requirement  that  was  needed  in 
order  to  perform  the  functions  required  on  the  job,  then  a  strength 
criterion  would  be  sustained.  The  problem  would  come  if  you  used 
an  inappropriately  broad  proxy  for  that  characteristic,  such  as 
height  or  weight,  which  is  not  directly  testing  strength.  I  think, 
however,  that  the  Court  would  uphold  something  that  was  designed 
to  test  strength  directly. 

Third,  I  would  take  the  example  of  prostitution.  This  is  a  unique 
problem,  I  think,  unlike  other  criminal  laws  which  may,  in  their 
own  right,  affect  a  disproportionate  number  of  men  or  women.  I 
think  one  of  the  cases  I  had  cited  in  my  written  statement  said 
thai  because  many  criminal  laws  are  violated,  perhaps,  by  a  higher 

1>roportion  of  men  than  women,  the  Court  feared  that  all  criminal 
aws  might  be  jeopardized  by  the  adoption  of  a  disparate  impact 
standard.  It  accordingly  rejected  a  disparate  impact  standard  and 
upheld  a  prostitution  statute  which  had  a  disproportionately  ad- 
verse effect  on  women. 

I  would  suggest  that  the  problem  with  prostitution  statutes  is 
really  much  narrower  and  more  unique  than  the  Court  in  the  case 
recognized.  The  problem  in  the  prostitution  context  is  the  fact  that 
prostitutes  themselves  are  penalized,  and  that  is  a  class  that  is 
more  commonly  comprised  of  a  substantially  disproportionate 
number  of  women,  whereas  patrons  of  prostitutes,  which  in  turn 
are  composed  more  commonly  of  a  substantial  disproportion  of 
men,  are  not  penalized. 

I  think  the  Court  would  look  at  such  a  scheme  in  which  a  State 
had  a  facially  neutral  statute  applicable  to  prostitution,  but  none 

Krohibiting  the  conduct  of  the  client  of  the  prostitute,  that  is,  the 
irer  of  the  services  in  question,  and  would  apply  the  Craig  v. 
Boren  test.  I  think  if  that  test  were  applied,  we  would  run  into  sub- 
stantially more  questions  than  we  have  to  date  where  the  rational 
basis  test  has  been  applied.  This  is  because,  unlike  situations  in 
which,  for  example,  statutory  rape  statutes  have  been  litigated,  we 
have  a  question  of  why  there  has  not  been  the  added  deterrent  of 
criminalization  of  the  conduct  of  the  prostitute's  patron  or  client, 
since  really,  in  a  consensual  sex  act  situation,  it  would  beem  that 
both  parties  are  equally  involved  in  and  equally  in  need  of  deter- 
ence  from  the  conduct  which  the  State  seeks  to  prohibit  or  regu- 
late. In  short,  a  statutory,  scheme  which  only  penalized  prostitutes 
and  not  clients  might  well  be  deemed  to  be  overly-narrow  and  to 
fail  the  Craig  v.  Boren  requirement  of  a  close  and  careful  fit  be- 
tween Government  ends  and  the  means  employed. 

Finally,  I  will  turn  to  the  question  of  benefits,  AFDC  benefits  or 
disability  insurance,  something  of  that  sort,  similar  to  what  we  saw 
in  Geduldifi  v.  Aiello,  I  think  that  there  has  commonly  been  a 

3uestion  of  proof,  v  hether  there  is,  in  fact,  demonstrated  to  be  a 
^proportionate  impact  upon  a  class  such  as  women,  so  that,  as  an 
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initial  matter,  would  have  to  be  surmounted.  Beyond  that,  howev- 
er, we  get  to  the  question  of  justification.  In  the  situation  in  which 
a  disability  insurance  scheme  might  be  attacked,  the  Court  in  Ge- 
duldig, for  example,  has  said  that  it  was  appropriate  for  the  State 
of  California  to  maintain  a  scheme  which  was  geared  to  the  capac- 
ity of  employees  in  the  State  to  pay  a  mandatory  fee.  I  think  that  if 
the  need  for  similarly  limited  fees  could  continue  to  be  shown, 
there  might  be  some  question  whether  there  would  be  any  change 
in  results  from  that  in  Geduldig.  Assuming,  however  that  it  could 
be  shown  that  there  was  more  capacity  to,  perhaps,  enlarge  the 
services  provided  in  some  way,  I  think  the  question  then  would  be 
whether  there  were  some  neutral  standards  being  applied  in  select- 
ing which  of  several  types  of  disability  would,  in  fact,  be  covered. 
If,  for  example,  cost,  number  of  persons  served,  degree  of  severity 
of  disability,  things  like  that,  were  in  fact  being  used  across  the 
board  as  means  for  selecting  which  types  of  disability  were  covered 
by  the  scheme,  I  think  that  conceivably  a  scheme  might  still  be 
sustained  in  which  that  pregnancies  would  not  be  covered.  But  I 
suspect  that  since  pregnancy  is  something  that  affects  so  very 
many  women,  resulting  in  a  great  jneed  for  coverage,  it  well  might 
be  that  a  situation  such  as  Geduldig  would  come  to  another  result 
under  a  disparate  impact  standard. 

Lastly,  as  far  as  AFDC  benefits  are  concerned  or  something  of 
that  sort,  which  may  severely  affect  women  in  light  of  the  increas- 
ing feminization  of  poverty,  I  suspect  that  a  court  would  be  very 
wary  to  set  aside  any  legislative  judgment  determining  which  of 
several  possible  groups  was  most  needy  in  light  of  the  scarce  and 
limited  public  resources  entailed.  I  have  cited  in  my  written  testi- 
mony examples  under  title  VI  of  the  Civil  Rights  Act  and  under 
section  504  of  the  Rehabilitation  Act,  which  makes  me  feel  quite 
clearly  that  a  court  would  hesitate  to  second-guess  the  congression- 
al or  State  legislative  judgment  concerning  the  allocation  of  bene- 
fits out  of  a  limited  public  purse. 

Those  are  the  four  hypotheticals,  Senator.  I  would  conclude  that 
these  results  that  I  have  described  would  occur  in  the  event  a  dis- 
parate impact  standard  were  applied  would  in  fact  provide  impor- 
tant additional  protection  for  women.  I  think  that  disparate  impact 
is  as  much  a  problem  as  discriminatory  intent,  in  that  the  result  is 
the  same  and  the  injury  to  the  protected  class  is  the  same.  It  is 
very  important  to  assure  that  governmental  actions  that  would  se- 
verely affect  a  protected  class  inder  some  scheme  of  equal  protec- 
tion and  equal  right-,  such  as  that  that  we  are  talking  about  here, 
be  truly  evenhanded,  reflecting  careful  tailoring  of  the  class  chqsen 
to  meet  these  proper  governmental  ends.  I  think  that  if  that  care- 
ful tailoring  were  done,  legislative  schemes  or  other  classifications 
would  be  upheld,  but  that  it  would  be  fair  and  reasonable  to  expect 
that  such  classifications  would  be  given  a  careful  look  in  situations 
in  which  a  substantial  disparate  impact  is  created. 

Thank  you  again  for  allowing  me  to  appear  here. 

Senator  Hatch.  Thank  you,  Professor  Wegner. 

[The  following  was  received  for  the  record:] 
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TESTOOW  OF  PROFESSOR  JUDITH  WELCH  WECNER, 
UNIVERSITY  OF  N0K1H  CAROLINA  SOttOL  OF  LAW, 
BEFORE  THE  SUBOGMHTTEZ  ON  THE  OONSTITUTION. 
^      SENATE  JUDICIARY  OCMHTTEE 

April  23,  1984 

I  appreciate  the  opportunity  to  appear  before  the  Subcommittee  this 
morning  to  discuss  what  we  all  agree  to  be  a  very  important  question,  the 
role  of  discriminatory  intent  and  discriminatory  Impact  in  interpretation  of 
the  Equal  Rights  Amendment.   I  ccmmend  the  Subcommittee  for  its  efforts  Co 
develop  a  legislative  history  that  will  aid  the  courts,  in  the  future,  in 
addressing  this  critical  issue.   I  hope  that  my  comments  will  be  of 
assistance. 

To  begin,  I  should  briefly  Introduce  myself.   I  am  currently  an  assistant 
professor  of  law  at  the-Unlyersity  of  North  Carolina.    I  have  recently 
completed  an  extensive  study  of  section  504  of  the  Rehabilitation  Act  of  1973, 
^ne  of  the  major  federal  statutes  which  prohibit  discrmination  aRainst 
handicapped  persons.   In  the  course  of  that  study,  I  considered  the  extent  to 
which  constitutional  and  statutory  race  and  sex  discrimination  analysis 
provides  analogies  helpful  in  resolving  problems  of  handicap  discrimination. 
Among  the  specific  questions  I  addressed  were  whether  section  504  incorporated 
a  discriminatory  impact  standard,  and  hew  that  standard  should  be  interpreted. 
In  presenting  my  testimony  today,  I  will  draw  upon  this  background,  as  well  as 
upon  my  general  background  in  constitutional  law  and  civil  rights  legislation, 
which  includes  past  service  as  an  attorney-adviser  in  the  Office  of  Legal 
Counsel,  United  States  Department  of  Justice;  as  Special  Assistant  to  then 
Secretary  of  Education  Shirley  M.  Hufstedler;  and  as  federal  court  law  clerk 
follcwir,g  my  graduation  from  UOA  School  of  Lew. 

I  will  touch  on  four  basic  points.     First,  I  will  explain  why  I  believe 
the  discriminatory  intent /discriminatory  Impact  issue  is  an  important  one. 
F'jccnd,  t  will  explore  the  reasons  why  I  believe  the  Equal  Rights  Amendment 
might  be  Interpreted  to  embody  a  discriminatory  Impact  standard, 
notwithstanding  the  fact  that  the  Equal  Protection  Clause  is  currently 
understood  to  incorporate  a  narrower,  discriminatory  intent  requirement  as  a 
prerequisite  for  application  of  enhanced  Judicial  scrutiny.    Third,  on  the 
assumption  that  a  discriminatory  impact  standard  has  or  may  be  incorporated 
into  the  EPA,  I  will  discuss  how  that  standard  may  be  interpreted.    Finally,  I 
will  explain  why  I  believe  adoption  of  a  dlscrl™    itory  impact  standard  Is 
warrant**?, 

8,90 


885 


lt»  discriminatory  intent/dlacrlalnatory  Impact  Issue  la  Important 
because  of  Its  critical  bearing  cefthe  breadth  of  application  of  the  ERA.  The 
Equal  Protection  Clause  Is  currently  Interpreted  to  require  that  states 
Justify  Intentional  reliance  on  discriminatory  gender-based  classifications  by 
demonstrating  that  such  classifications  bear  a  fair  and  substantial 
relationship  to  Important  state  ends.  See,  e.gf.,  Craig  v.  Boren,  429  U.S. 
190,  197  (1976).   This  standatd  thus  falls  mid-way  between  the  "rational 
basis"  test  applied  to  moat  leglalative  classifications,  and  the  "compelling 
state  Interest"  standard  used  to  invalidate  suspect  classifications  such  aa 
those  based  on  race.   In  practice,  the  intermediate  level  tent  that  Is  applied 
to  legislation  Involving  Intentional  dlacrlmlnatlon  on       basis  of  gender 
requires  a  state  to  ensure  a  reasonably  close  fit  between  Ita  objectives  and 
the  means  chosen  for  their  Implementation.   If  it  does  so,  the  governmental 
action  will  be  sustained.   See,  e.g.,  Heckler  v.  Mathews,  104  S.Ct.  1387 
(1984)  (upholding  temporary  gender-baaed  exemption  from  pension  offset 
requirement  which  limited  amount  of  spousal  benefits  available  under  Social 
Security  Act). 

The  Supreme  Court  has  Acknowledged  that  discriminatory  intent,  needed  to 
trigger  such  enhanced  scrutiny,  may  be  ^'ronstrated  by  reference  to  e  variety 
of  factors,  including  discriminatory  impact  (that  la  Inclusion  of  a 
disproportionately  high  number  of  traditionally  disadvantaged  persons  In  the 
challenged  class,  or  allocation  to  such  persons  of  disproportionately  heavy 
burdens).    See,  e.g..  Personnel  Administrator  v.  Feeney,  442  U.S.  256,  279 
(1979).   Notwithstanding  this  acknowledgement,  in  cases  In  which  facially 
neutral  classifications  have  resulted  in  undeniably  severe  adverse  Impacts  on 
women,  the  high  Court  has  concluded  that  no  discriminatory  intent  has  been 
shown  and  htj  accordingly  required  no  more  than  a  minimal  justification  under 
the  rational  basis  test.    See.  e.R. ,  Personnel  Administrator  v.  Feeney.  442 
U.S.  256  (upholding  Massachusetts*  use  of  veterans  preference  in  operation  of 
state  civil  service  system);  Gcduldlg  v.  Alello,  417  U.S.  484  (1974  (upholding 
California's  policy  of  excluding  pregnancy  benefits  from  coverage  of  state 
disability  insurance  program).    If  the  EPA  Is  Interpreted  to  require  not 
only  an  increased  level  of  Justification  to  sustain  use  of  gender-based 
classifications,  but  also  to  mandate  the  application  of  some  level  of  enhanced 
scrutiny  to  a  broader  range  of  cases  --Including  both  those  in  which  states 
employ  facially  discriminatory  classifications  and  those  which  involve  equally 
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injurious,  facially  neutral  classlf icatlons  which  stibstantlally  disadvantage 
wanen  --It  wcXild  provide  a  sign  If  leant  ly  expanded  zone  of  protection, 
extending  beyond  that  currently  provided  under  the  Fourteenth  Amendment. 

I  believe  the  ERA  may  be  Interpreted  aa  embodying  such  an  expanded  zone 
of  protection.   As  the  record  now  stands,  a  court  asked  to  determine  wether 
the  ERA  embodies  a  discriminatory  Intent  or  discriminatory  Impact  standard 
would  be  faced  wieh  divided  evidence.   On  the  one  hand,  a  narrow 
discriminatory  intent  Interpretation  could  be  supported  by  the  similarities 
between  the  language  of  tfw  ERA  and  that  of  the  Equal  Protection  Clause;  and 
by  suggestions  In  the  ERA's  legislative  history  to  date  that  the  ERA  Is 
Intended  to  ensure  that  gender-based  classifications  are  precluded  to  the  same 
extent  as  are  racial  classifications  under  the  Equal  Protection  Clause  (thus. 
Incorporating  the  current  discriminatory  intent  standard  which  has  been 
applied  In  that  context).    On  the  other  hand,  r-vever,  a  court  could  be 
expected  to  Interpret  the  new  constitutional  language  In  light  of  its  own 
legislative  history.    See,  e.g..  Brown  v.  Board  of  Education,  347  U.S.  483 
(1954).   That  hlsto™  reveals  a  broad  remedial  purpose,  as  well  as  an 
expectation  that  facially  neutral  classifications  having  substantially 
disparate  impacts  would  be  subject  to  enhanced  scrutiny.    Thus,  for  example, 
during  the  1970-72  debates  on  the  ERA.  members  of  Congress  placed  heavy 
reltar.ee  upon  the  interpretation  afforded  the  Ament!  ont  by  Brown,  Emerson, 
Falk  and  FreeHman  in  their  leading  article  on  the  ERA,  'The  Equal  Rights 
Amendment;    a  Constitutional  Basis  for  Eaual  Rights  for  Women."  80  Yale 
L.J.  871  (1971).    That  article  specifically  discussed  and  contemplated  the 
incorporation  of  a  disparate  impact,  standard.    Id.  at  896-900.  In  recent 
discussions  of  the  Amendment  as  reintroduced  during  the  98th  Congress,  members 
expressed  the  vliv  that  the  new  constitutional  text  could  be  interpreted  aa 
overruling  the  Foeney  decision's  legitimation  of  the  Massachusetts  veterans 
preference  system,  a  decision  which  heavily  rested  on  the  Supreme  Court's 
refusal  to  adopt  a  disparate  impact  standard.    In  light  of  this  divided 
evidence,  it  is  particularly  imjiortant  that  this  Committee  develop  a  clear 
legislative  history  to  guide  the  courts'  Interpretation  on  this  point. 

Assuming  that  a  disparate  impact  standard  is  found   o  bo  incorporated 
into  the  ERA,  important  questions  of  interpretation  would  undoubtedly  be 
presented.    Let  me  touch  on  four  hypothetical  canes  to  sketch  how  this  broader 
statidjrd  tolfctfu  he  applied. 
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First,  the  veterans'  preference  policy  at  issue  in  the  j^enejr  case  might 
be  reexamined.   The  Massachusetts  policy  challenged  in  that  case  provided  for 
an  absolute  lifetime  preference  for  veterans.   The  Supreme  Court  upheld  that 
policy  using  a  minimal  rational  basis  test.  The  state's  asserted 
Justifications  for  retention  of  the  preference  system  —  the  need  to  reward 
veterans  for  the  sacrifices  Implicit  in  military  service,  the  desire  to  ease 
their  transition  to  civilian  life,  and  the  state's  need  to  attract  loyal  and 
well-disciplined  persons  into  Its  civil  service  —  were  found  to  be  legitimate 
ones,  which  provided  sufficient  Justification  for  the  system's  retention, 
notwithstanding  Its  admittedly  severe  Impact  on  women  who  had  been  accorded 
opportunity  to  enroll  In  the  armed  services. 

A  contrary  result  would  likely  be  reached  under  the  ERA  if  that  Amendment 
were  interpreted  to  Incorporate  a  disparate  impact  standard.    A  two  step 
analysis  would  be  required.   First  It  would  be  necessary  to  determine  whether 
the  facially-neutral  preference  for  veterans  results  in  a  prima  facie  denial 
of  equal  rights  because  of  sex.    The  evidence  In  Feeney  Indicated  that  a 
substantially  hlyher  proportion  of  women  than  men  fell  within  the  class  of 
nonveterans  disadvantaged  by  the  Massachusetts  preference  policy.    At  least 
two  members  of  the  Supreme  Court  believed  that  the  demonstrated  statistical 
Imbalance  was  Insufficient  to  warrant  the  conclusion  that  the  classification 
was  gender-based,  however.  442  U.S.  at  281.   A  greater  number  might  reach  such 
a  conclusion  in  view  of  more  recent  figures  reflecting  an  increased  proportion 
of  female  veterans  as  the  armed  services  have  become  more  integrated, 

Assuming,  however,  that  a  threshold  showing  of  substantial  gender-based 
disparate  Impact  could  be  made,  a  second  analytical  step  would  be  required,  an 
annossment  of  the  state's  proposed  Justifications  for  its  actions,    A  court 
would  bo  required,  at  this  stage,  to  determine  whether  strU    scrutiny,  using 
the  compelling  ntate  interest  standard,  or  Intermediate  scrutiny,  using  the 
Cralp,  v.  B^ron   "substantial  relationship  to  important  state  ends"  standard, 
should  apply  to  facially  neutral  classifications  of  the  sort  at  issue  here. 
It  Is  by  no  mr/mri  clear  that  a  strict  compelling  state  Interest  standard  would 
be  applied  by  the  court9,   mder  the  ERA,  In  evaluating  facially-neutral 
t'Lmnlfleatlotia  having  gender-based  disparate  effects,    The  Intermediate  Craig 
vv  _a9lrn  standard  would  have  much  instead  to  commend  it.    It  would  function  In 
this  context  touch  as  it  has,  when  currently  employe  J  under  the  Equal 
Protection  Clause.    It  vxAjld  allow  a  court  to  preserve  classifications  based 
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on  Important  governmental  interests,  where  implemented  by  means  narrowly 
tailored  to  those  ends.   On  the  other  hand,  it  would  limit  the  use  of 
facially -neutral  classifications  which  result  in  significant  discrimination 
that  it  unnecessary  and  avoidable.   The  courts  would  very  likely  be  drawn  to 
this,  intermediate  standard  as  a  practical  means  for  working  necessary 
compromises  between  these  substantial  competing  interests:    The  need  for 
government  to  accomplish  a  variety  of  ends  through  facial ly-neutral 
classifications,  and  the  need  for  women  to  be  protected  against  substantial 
resulting  burdens  demonstrably  linked  to  Render.    Indeed,  Congress,  through 
the  Amendment's  legislative  history,  could  indicate  its  intent  that  the  ERA  be 
Interpreted  in  this  fashion. 

Even  under  this  intermediat*  standard,  however,  the  veteran's 
preference  policy  at  Issue  In  Feeney  would  very  likely  fall.   Although  the 
cited  state  interests  in  rewarding  veterans,  aiding  reentry  into  the  civilian 
population,  and  ensuring  an  affective  civil  service  may  be  important  ones,  the 
preference  system  Itself  can  be  attacked  as  poorly  tailored  to  serve  thoae 
ends.   See  442  U.S.  at  282-89  (Marshall  and  Breravm,  JJ,  dissenting).  'A  more 
•  limited  preference  carefully  geared  to  fostering  reentry  into  civilian  life 
immediately        discharge  from  the  service  might,  however,  surmount  such  a 
challenge  assuming  the  application  of  this  intermediate  tier  standard. 

Second,  a  challenge  might  be  raised  against  height,  weight,  or  other 
similar  facial ly-ncutral  employment  criteria  which  tend  to  discriminate 
against  women.   Once  again,  a  threshold  showing  of  significant  disparate 
impact  would  be  required.   Once  again,  that  showing  could  very  likely  be  made, 
at  least  where  certain  height  and  weight  requirements  are  concerned.  See, 
e.g.,  Dothard  v.  Rawiinson,  433  U.S.  321  .  329-30  (1977)  (5'2"  height 
limitation  excludes  33. 2951  of  women  but  only  1.28X  of  men).  For  reasons  noted 
above,  an  Intermediate  tier  standard  of  justification  might  be  applied  at  tb*» 
Justification  ntage.   This  "substantial  relationship  to  an  Important  state 
Interest"  standard  closely  resembles  the  requirement  under  Title  VII  of  the 
Civil  Rights  Act  of  1964  that  facially  r'^tral  employment  criteria  which  h^/e 
significant  gendcr-hased  disparate  impacts  bo  Justified  as  substantially 
related  to  business  necessity,  that.  Is,  to  Job  performance.    See  Griggs  v. 
Duke  Ptjwor  Co.,  AOL  U.S.  424 .  431  (1971).  Applying  this  standard,  the  Supreme 
Court,  in  Dothard  v. .  ftwlin-Tpn,  struck  down  certain  height  and  weight 
requirements  which  adversely  affected  wunen  applying  for  positions  at  prison 
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Ruarda,  but  observed  that  a  carefully-tailored  itrength  standard  would  be 
upheld.   433  U.S.  at  332.  Even  if  a  more  stringent  strict  scrutiny  standard 
were  applied,  a  similar  result  would  very  likely  obtain. 

lhlrd,  the  validity  of  prostitution  laws  may  be  called  into  question. 
Criminal  codes  in  many  states  penalize  prostitution  by  both  men  and  women,  yet 
fail  to  penalize  the  closely  related  conduct  of  the  prostitute'©  patron. 
While  such  a  statutory  scheme  appears  on  its  face  to  be  gender-neutral,  in 
fact  a  disproportionately  high  number  of  persons  arrested  for  prostitution 
have  been  women,   The  class  of  patrons  who  are  not  penalized  is  therefore 
likely  to  contain  a  disproportionately  high  number  of  men. 

There  is  clear  precedent  for  upholding  such  a  statutory  scheme  in  the 
event  that  minimal  scrutiny  is  applied.   The  Supreme  Judicial  Court  of 
Massachusetts  upheld  similar  state  legislation  against  state  and  federal 
constitutional  challenge  in  Commissioner  v.  King.  372  N.E.2d  196  (Mass,  1977). 
Although  recognizing  that  the  state  ERA  required  application  of  a  compelling 
state  interest  test  to  gender-based  classifications,  the  court  dismissed  as 
"unconvincing0  the  argument  that  discrimination  exists  because  most 
prostitutes  are  women  and  most  customers  men.   372  N.E.?d  at  204  n.10. 
Increased  scrutiny  was  therefore  not  triggered.    Similarly,  in  Smith  v. 
Keaton,  the  North  Carolina  Supreme  Court  rejected  the  argument  that  municipal 
prohibition  of  croes-3cxual  massage  violated  equal  protection  principles,  in 
view  of  the  fact  that  the  law  was  uniformly  applied  to  male  and  femle 
providers  of  massage  services.    285  Va.  53J.  206  S.E.  2d  203  (1974).  The 
United  States  Supreme. Court  dismissed  for  want  of  a  substantial  federal 
question.   419  U.S.  1043  (1974). 

Neither  King  nor  Smith  fully  addressed  the  application  of  the  disparate 
impact  theory  to  the  facts  at  hand.    A  court  applying  that  theory  in  a  careful 
fashion  is  likely  to  conclude,  based  on  available  data,  that  a  statutory 
scheme  which  penalizes  providers,  but  not  patrons,  bears  more  heavily  on  women 
than  mnu.    Turning  to  the  second  step  of  analysis,  the  court  would  have  to 
consider  whether  the  active  is  Justified  under  at  least  the  intermediate  level 
C.ra.*8  v.  Boren  standard.    It  would  be  quite'  likely  to  find  an  important  state 
interest  in  the  state's  asserted  concern  for  the  health  c  <d  safety  of  its 
citizens.   A  problem  would  more  likely  arise,  however,  as  .  result  of  the  poor 
fit  between  that  objective  and  the  i^ans  employed.    Penalizing  providers  but 
not.  patrons  Is  tioL  JustK       in  the  interest  of  deterrence;  Indeed, 
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underlnclusion  Is  likely  to  reduce  the  statutory  schemed  deterrent  effect. 
This  situation  mu5t  the-efore  be  distinguished  from  that  In 


Supreme  Court  upheld  a  California  statutory  rape  provision  which  penalized 
only  a  m*le  perpetrator  and  not  hi*  female  partner,   450  U.S.  464  (1981).  In 
that  case,  the  statute's  under inciuslveneas  was  Justified  by  the  fact  that 
women  bear  the  risk  of  pregnancy,  a  deterring  factor  In  and  of  Itself,  and  by 
the  possibility  that  penalizing  the  female  partner  could  deter  female  victim* 
from  reporting  statutory  violations.   Here,  In  contrast,  these  same 
considerations  would  appear  to  Justify  penalising  the  patron  rather  than  the 


While  the  result  is  by  no  means  clear^  hnjiew  of  traditional  deference 
to  state  judflnents  concerning  the  appropriate  scope  of  exercises  of  the  police 
power,  prostitution  statutes  of  the  sort  described  are  nevertheless  more 
susceptible  to  challenge  under  an  HIA  which  embodies  a  disparate  impact 
standard  than  otherwise.   Assuming  a  successful  challenge,  however,  ft  court 
would  likely  invoke  canons  of  construction  calling  for  strict  Interpretation 
of  criminal  laws,  and  decline  to  extend  criminal  penalties  to  the  class  of 
patrons,  while  striking  down  a  narrow  prohibition  on  prostitution  Itself. 

The  fourth  and  final  hypothetical  Is  perhaps  the  most  troublesome. 
Decisions  to  deny  certain  types  or  levels  of  social  services  may  have  a 
disparate  impact  upon  women.    For  example,  California's  decision  to  exclude 
coverage  of  pregnancy  from  the  scope  of  Its  disability  insurance  program,  at 
issue  in  Gea^ij^jaeUo,  417  U.S.  484,  necessarily  had  a  severe  adverse 
effect:  on  women,  'ho  constitute  the  greater  nurber  of  "nonpregnant  persons" 
likely  to  benefit  from  such  coverage.    Cutbacks  in  AFDC  benefits,  found  to 
have  a  particularly  oevcre  impact  on  members  of  minority  groups  In 
Jefferson  v.  Hackney,  406  U.S.  535  (1972),  might  similarly  be  seen  to  affect 
women  disproportionately,  in  view  cf  the  increasing  feminization  of  poverty. 
A  decision  to  fund  old  age  or  disability  benefits,  in  preference  to  families 
with  dependent  children,  might  therefore  be  challenged  under  an  ERA  which 
incorporated  a  disparate  impact  standard. 

Assuming  that  a  sitfilf leant  disparate  Impact  could  be  shown,  the  question 
v.aln  arises  whether  the  challenged  state  action  ccn  be  Justified. 
Justifications,  in  casos  such  as  these,  are  likely  to  be  rooted  in  the 
ncnrclry  of  public  resources.    The  courto  have  had  limited  experience  in 


HkhfltflJ.  v.  Superior  Court  of  Sonoma  County,  in  which  the, United  States 
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•      evaluatine  «i*h  hmt iftcjitlopyi  4ti  •  < 
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•valuatir«  such  Justifications  in  situations  in  which  eitanccd  scrutiny  must  • 

be  applied.   It  is  clear  that  facially  discrininatory  policies  cannot  survive 

an  intermediate  level  of  scrutiny  where  resting  simply  upon  limited  excess 

coets  of  aominlstering  a  gender-neutral  system  of  service  allocation.  See, 

«a>  . 

e.g.,  Wengler  v.  OrugsisCs  Mutual  Insurance  Co.,  446  U.S.  142  (1980).  Harder 
questions  are  posed,  however,  when  the  challenged  action  is  Justified  by  the 
inevitable  need  to  allocate  scarce  resources  among  competing  claimants,  all 
of  whom  receive  at  least  some  benefits,  rather  than  by  the  limited  marginal 
coats  of  gender-neutral  administration. 

Perhaps  the  beet  guidance  concerning  the  likely  resolution  in  resource 
allocation  cases  of  the  latter  type  cwi  be  drawn  fron  analogous  decisions 
under  federalp  civil  rights  law.   Such  cases  have  generally  accepted  government 
Justification*  for  resource  allocation  decisions  adversely  affecting  members 
of  the  protected  class,  after  some  effort  to  evaluate  the  availability  of  less 
discriminator^  alternatives.  Thus,  for  example,  In 
NAACP  v.  Medical  Center.  Inc..  657  F.2d  1322  (3d  Cir.  1981),  the  court 
rejected  a  challenge  under  Title  VI  of  the  1964  Civil  Rights  Act  and  upheld  a 
decision  to  relocate  urban  medical  facilities  to  a  suburban  site, 
notwithstanding  the  adverse  impact  upon  inner-city  minority  populations. 
Moreover,  in  /Jennings  v.  Alexander.  715  F.2d  1036  (6th  Cir.  1983),  cert, 
granted,  52  U.S.L.W.  3610  (Feb.  21,  1984),  a  Tennessee  decision  to  limit  the 
duration  oj-  coverage  for  inpatient  hospital  care  was  upheld  in  the  fact  of  a 
challenge/under  section  504  of  the  Rehabilitation  Act  of  1973,  notwithstanding 
the  disproportionately  severe  impact  of  that  decision  upon  handicapped  users 
who,  In/ many  cases,  required  longer  periods  of  hospitalization.    These  cases 
sugges/  that  the  courts  will  continue,  under  a  disparate  ircpact  standard,  to 
demonstrate  sensitivity  to  legislative  resource-allocation  decisions,  but  that 
they  may  expect,  in  return,  sensitive  consideration  of  decisions  which  result 
In  unequal  allocation  of  opportunities  based  on  gender. 

It  is  always  difficult  to  predict  the  course  of  future  litigation.  I 
suspect,  however^,  that  were  Ceduldlg  to      retried  following  the  passage  of 
the  ERA,  the  state  disability  insurance  system  might  well  again  be  upheld  if 
It  could  be  shown  chat  the  systan's  very  viability  was  at  stake  In  the  event 
an  alternative  plan  of  coverage,  including  pregnancy,  were  provided.    In  the 
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absence  of  such  evidence,  a  state's  policy  of  excluding  pregnancy  benefits 
from  the  covert**  of  an  employee  Insurance  program  might  well  fall.  A  court 
could  be  expected  to,  note  the  particularly  severe  Inpact  such  an  exclusion  has 
on  women,  to  consider  any  gender-neutral  policies  used  in  determining  the 
scope  of  coverage  (such  as  nunbers  of  persons  who  suffer  from  a  particular 
disability,  Its  severity,  costs  of  coverage,  and  so  on),  and  to  we  IgjK  heavily 
'state  efforts  to  maintain  a  balanced  program  of  coverage  which  best  meets  the 
needs  of  all  participants,   while  a  decision  to  limit  the  extent  of 
pregnancy-related  benefits  would  likely  survive  such  analysis,  an  outright 
refusal  to  provide  any  pregnancy-related  benefits  might  well  not.   On  the 
other  hand,  a  decision  to  limit  the  level  of  AFBC  benefits,  as  in  Jefferson  v. 
Hackney,  would  likely  survive  constitutional  challenge  If  based  on  considered, 
gender-neutral  Judjsuents  concerning  the  level  of  need  experienced  by  competing 
claimants  for  social  service  benefits. 

Consideration  of  these  hypothetical  cases  suggests  that  interpretation  of 
the  Equal  Rights  Amendment  to  Include  a  disparate  impact,  rather  than , 
discriminatory  Intent  standard  would  provide  Important  additional  protection 
against  gender-based  discrimination  without  unduly  compromising  Important 
competing  government  Interests.   Based  on  this  analysis,  I  strongly  reccraoend 
that  the  Conmlttee  go  on  record  as  supporting  such  an  Interpretation.  Although 
I  recopilze  that  this  approach  would  accord  greater  constitutional  protection 
against  gender-based  discrimination  than  Is  currently  afforded  other  types  of 
discrimination  under  the  Equal  Protection  Clause,  I  believe  that  this  added 
protection  Is  warranted  in  view  of  the  social  problems  the  ERA  Is  designed  to 


I  thank  the  Subccnmlttee  foi  this  opportunity  to  express  my  views,  and 
for  ita  efforts  to  ensure  speedy  passage  of  this  highly  significant  and 

long-awaltxxl  amendment. 
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Senator  Hatch.  Let  us  turn  to  you,  Professor  Erler,  and  take 
your  statement,  and  then  we  will  have  some  questions  for  both  of 
you. 

STATMENT  OF  EDWARD  J.  ERLER 
Professor  Erler.  Thank  you. 

Mr.  Chairman,  I  am  honored  to  be  here  at  the  invitation  of  this 
committee.  I  appear  as  the  representative  of  no  group,  but  merely 
as  a  private  citizen  who  has  an  abiding  interest  in  the  perpetuation 
of  constitutional  government. 

I  believe  that  any  attempt  to  amend  the  Constitution  must  be  ap- 
proached with  the  utmost  gravity.  The  alteration  of  the  fundamen- 
tal law  was  described  by  the  framers  as  a  most  solemn  and  authori- 
tative act.  The  burden  of  proof,  therefore,  must  rest  with  those  who 
propose  to  change  the  organic  law  of  the  Nation  to  demonstrate 
that  the  changes  are  both  necessary  and  certain  to  produce  salu- 
tary effects. 

It  is  my  considered  view  that  the  supporters  of  the  equal  rights 
amendment  have  failed  to  carry  the  burden.  The  ERA  is  cast  in 
vague  and  imprecise  language.  The  amendment,  if  passed,  would  be 
the  first  that  sought  to  protect  rights  that  it  does  not  specify  or 
define.  It  refers  merely  to  equality  of  rights.  I  think  that  imprecise 
language  of  this  kind  is  hardly  suitable  for  inclusion  in  the  text  of 
the  Constitution. 

But  the  most  important  unresolved  question  involving  the  ERA 
is,  I  think,  the  standard  of  constitutional  construction  that  it  will 
require.  Most  proponents  indicate  that  the  ERA  will  require  a  sus- 
pect classifications  test,  the  test  that  the  court  has  devised  over  the 
years  to  test  classifications  based  on  race,  religion,  and  national 
origin.  This  is  a  very  exacting  standard,  and  virtually  no  laws  can 
survive  this  test  if  they  classify  on  the  basis  of  race  or  religion.  It 
must  be  presumed  that  no  laws  based  on  gender  would  survive  if 
this  test  were  adopted  under  the  ERA. 

Professor  Emerson,  in  his  House  testimony,  was  one  of  those  who 
said  that 11 A  complete  bar  against  classifications  by  race  has,  for  all 
practical  purposes,  been  applied  in  race  discrimination  cases.  It  is 
equally  necessary  to  secure  gender  equality/9  And  Professor  Emer- 
son further  defines  gender  equality  as  "the  prohibition  of  any  dif- 
ferentiation in  legal  treatment  on  the  basis  or  sex." 

Currently,  as  Professor  Wegner  explained  in  her  testimony  the 
court  uses  a  somewhat  less  exacting  test  for  gender  classifications, 
one  which  is  nevertheless,  I  believe,  quite  stringent.  Gender  classi- 
fications must  servo  an  important  governmental  interest  and  be 
substantially  related  to  the  accomplishment  of  that  interest.  The 
test  requires,  as  the  court  has  recently  said,  "an  exceedingly  per- 
suasive argument"  to  justify  the  use  of  gender  classification.  Not 
many  laws  classifying  on  the  basis  of  gender  survive  even  this  so- 
called  middle-tier  test.  But  this  test  is  said  by  most  proponents  of 
ERA,  and  Professor  Wegner  seems  to  be  somewhat  of  an  exception, 
to  be  inadequate.  In  addition  to  strict  scrutiny,  its  proponents 
argue  that  the  ERA  will  require  a  disproportionate  impact  test,  or 
a  disparate  impact  test.  Under  this  test  any  law,  although  neutral 
on  its  face,  which  has  a  disproportionate  impact  on  women,  will 
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come  under  strict  scrutiny.  Under  current  14th  amendment  stand- 
ards, disproportionate  impact,  in  and  of  itself,  is  not  sufficient  for 
establishing  a  claim  of  discrimination.  In  order  to  establish  a  claim 
of  discrimination,  there  must  be  a  showing  of  discriminatory  pur- 
pose or  intent.  This  purpose  does  not  have  to  be  expressed  on  the 
face  of  the  law,  but  can  be  inferred  from  the  totality  of  the  circum- 
stances, including  the  fact  that  the  law  in  question  has  an  adverse- 
ly disproportionate  impact. 

Under  ERA,  disproportionate  impact -would  be,  not  inferential 
evidence,  but  dispositive  evidence,  of  discrimination.  This  would  be 
a  radical  departure  from  present-day  standards  and  would  work  to 
disallow  laws  that  have  r\  disproportionate  impact  on  women,  but 
which  cannot  be  traced  to  a  discriminatory  purpose.  The  range  of 
laws  involved  here  would  be  extensive,  including  veterans'  prefer- 
ence laws,  laws  against  prostitution,  laws  providing  social  services, 
welfare,  Social  Security,  and  laws  bearing  upon  a  host  of  economic 
issues. 

Disparate  impact  analysis  currently  exists  under  title  VII,  as 
Professor  Wegner  has  pointed  out.  A  showing  that  hiring  practices 
have  resulted  in  disproportionately  fetfer  females  being  hired  cre- 
ates a  prima  facie  case  of  discrimination.  This  places  the  burden  on 
the  employer  to  demonstrate  that  the  disproportion  did  not  result 
from  an  intention  to  discriminate.  This  defense  is,  in  turn,  subject 
to  challenge  by  the  complaining  party.  But  as  the  court  remarked 
in  Texas  Department  of  Community  Affairs  v.  Burdine,  "The  ulti- 
mate burden  of  persuading  the  trier  of  fact  that  the  defendant  in- 
tentionally discriminated  against  the  plaintiff  remains  at  all  times 
with  the  plaintiff." 

Evidence  of  disproportionate  impact  is  given  greater  weight 
under  title  VII  than  under  the  14th  amendment.  But  title  Vli  is  a 
narrowly  drawn  statute,  aimed  at  preventing  gender  discrimina- 
tion in  employment.  The  analysis  required  by  title  VII  would  be,  in 
my  opinion,  inappropriate  to  the  more  extensive  reach  of  the  14th 
amendment  or  to  the  equal  rights  amendment. 

But  most  proponents  of  ERA  claim  that  it  would  require  a  more 
rigorous  test  of  gender  discrimination  than  title  VII.  Title  VII  does 
not  require  strict  scrutiny,  since  it  is  possible  to  rebut  the  prima 
facie  claim  of  discrimination  by  articulating  some  legitimate,  non- 
discriminatory reason  for  the  disparate  impact.  The  standard  of 
discrimination  established  bv  ERA  would  be  more  radical  and  more 
extensive  than  that  required  by  title  VII. 

Prof.  Ann  Friedman,  for  example,  who  is  a  leading  theoretician 
of  the  equal  rights  amendment,  remarks  that,  "Strict  judicial  scru- 
tiny under  the  ERA  would  be  required  of  a  neutral  rule  that  has  a 
disparate  impact  on  members  of  one  sex  or  perpetuates  discrimina- 
tory patterns  similar  to  those  associated  with  facial  discrimina- 
tion/ 

In  other  words,  if  there  was  a  disproportionate  impact  that  re- 


equal  rights  amendment  claim  this  would  trigger  the  strict  scruti- 
ny test.  As  we  know,  of  course,  strict  scrutiny  is  a  very  difficult 
test,  one  which  laws  rarely  survive — in  fact,  I  think  that  the  last 
time  a  racial  classification  survived  under  the  strict  scrutiny  test 
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was  the  Korematou  case  in  1944.  which  approved  the  Japanese  ex- 
clusion orders. 

Advocates  of  ERA  would  thus  establish  a  more  exacting  test  of 
gender  classification  than  the  one  that  would  be  required  for  racial 
classification. 

Under  the  14th  amendment,  the  necessity  of  tracing  an  allegedly 
discriminatory  law  to  a  discriminatory  purpose  on  the  part  of  the 
lawmaker  would  remain,  whereas  it  would  not  be  required  under 
ERA.  This  would  indeed  be  ironic,  since  it  can  hardly  be  said  that 
women  have  summed  the  same  assaults  upon  their  rights  as  have 
certain  racial  groups.  Women  have  had  no  aftroht  to  their  rights 
and  dignity  equivalent  to  the  Dred  Scott  decision]  the  decision  that 
held  that  blacks  could  never  be  citizens  of  the  United  States,  nor 
were  there  any  rights  belonging  to  blacks  that  the  whites  were 
bound  to  respect. 

Women  as  a  class  have  never  been  chattel  slaves,  nor  have  they 
been  subjected  to  the  same  hostile  legislation  as  blacks.  The  court 
decisions  that  the  proponents  of  ERA  complained  most  vociferously 
about  were  ones  that,  by  and  large,  were  intended— however  mis- 
placed the  intentions  might  have  been— to  benefit  and  protect 
-women.  I  find  it  impossible  to  imagine  any  racial  classification  that 
could  serve  a  legitimate  purpose  in  constitutional  government,  al- 
though I  can  think  of  many  gender  classifications  that  could.  Race 
is  simply  not  analagous  to  gender  from  the  point  of  view  of  deter- 
mining what  is  required  for  the  protection  of  equal  rights. 

I  believe  the  proponents  of  ERA  admit  the  inapposite  comparison 
between  race  and  gender  when  they  argue  that  there  will  be  cer- 
tain exceptions  to  the  strict  scrutiny  rule.  The  exceptions  would  be 
those  based  upon  unique  physical  characteristics,  and  those  involv- 
ing benign  quotas  benefiting  the  class  interests  of  women.  I  think 
that  this  indicates  that  the  argument  about  ERA  is  no  longer  an 
argument  about  equal  rights,  but  an  argument  about  equal  results. 
Under  ERA,  proportionality  will  necessarily  be  the  test  of  gender 
discrimination. 

The  California  Commission  on  the  Status  of  Women,  for  exam- 
ple, remarked  in  its  report  that,  "The  touchstone  of  the  ERA  will 
t>e  totally  50-50  sharing  ctf  every  occupation." 

I  do  not  think  that  proportionality  can  effectively  be  a  test  of  in- 
dividual rights,  and  it  will  not  indeed  be  a  test  of  individual  rights, 
but  a  test  of  how  an  individual  fares  as  a  member  of  a  class.  It  is 
not  a  standard  that  looks  forward  to  the  protection  of  equal  rights, 
but  one  which  is  determined  to  guarantee  equal  results,  and  as  I 
think  everyone  knows,  the  two  are  not  the  same. 

I  do  not  think  that  the  citizens  of  America  relish  the  idea  of  a 
proportional  society  where  one's  rights  are  conditioned  by  the  class 
that  one  inhabits,  whether  it  be  a  racial  class,  a  religious  class,  or  a 
gender  class.  I  believe  the  disproportionate  impact  standard  resur- 
rects the  old  "separate  but  equal*  doctrine  under  a  new  guise. 

For  these  reasons,  Senator,  and  others  that  are  no  less  impor- 
tant, I  believe  the  ERA  should  be  rejected  by  this  committee. 

Thank  you. 

Senator  Hatch.  Thank  you,  Professor  Erler. 
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We  will  put  both  of  your  written  statements  into  the  record.  We 
appreciate  you  both  summarizing.  It  has  been  very  helpful  to  the 
committee. 

(The  follov  ng  was  received  for  the  record:] 
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THE  EQUAL  RIGHTS  AMENDMENT  AND  THE  DISPROPORTIONATE 
IMPACT  STANDARD 

Testimony 

Of 

Edward  J.  Erler 
before  the 
SUBCOMMITTEE  OK  THE  CONSTITUTION 
COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 
April  23,  1984 

Mr.  Chairmen,  I  am  honored  to  be  here  by  invitation  of  this 
Committee.  I  appear  as  the  representative  of  no  group  but  merely 
as  a  private  citizen  who  has  an  abiding  interest  in  the 
perpetuation  of  constitutional  government. 

Any  attempt  to  amend  the  Constitution  must  be  approached 
with  the  utmost  gravity.  The  federalist  described  the  alteration 
of  the  fundamental  law  as  a  most  "solemn  and  authoritative  act." 
The  burden  of  proof,  therefore,  must  rest  with  those  who  propose 
to  change  the  organic  law  of  the  nation  to  demonstrate  that  the 
changes  are  both  necessary  and  certain  to  produce  a  salutary 
effect.  it  is  ray  considered  view  that  the  supporters  of  the 
Equal  Rights  Amendment  have  failed  to  carry  this  burden. 

The  ERA  itself  is  cast  in  vague  language.  Several  witnesses 
have  noted  that  the  Amendment,  if  passed,  would  be  the  first  that 
sought  to  protect  rights  that  it  does  not  specify  or  define.  It 
refers  merely  to  "equality  of  eights."  Imprecise  language  of 
this  kind  is  hardly  suitable  for  inclusion  in  the  text  of  the 
Constitution.  Yet  the  supporters  of  ERA  seem  not  to  be  troubled 
by  the  Amendment's  imprecision.  Senator  Tsongas,  one  of  the 
principal  sponsors  of  the  Amendment  in  the  Senate,  remarked 
before  this  Committee  that  whatever  ambiguities  or  uncertainties 
that   accompanied   the  EKA  would   eventually   be   resolved  by  the 
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Supreme   Court.    This    is    indeed    a    dangerous    proposition.  We 
already   know  what   the  Court   can   do   to  plain   and  unequivocal 
language.     It  suffices  only  to  recall   the  Court's  most  recent 
interpretations  of  the  Civil  Rights  Act  of  1964.  the  Court  has 
taken     clear      language     prohibiting     discrimination  against 
individuals    on     the    basis,   of    race    and     construed     it  to 
permit—indeed  require— discrimination  on  the  basis  of  racer  a 
result  clearly  at  odds  with  the  plain  language  of  the  Act  as  well 
as  the  manifest  intentions  of  its\framers.    One  hesitates  even  to 
speculate   about   what   the  Court  might   do  with   the   vague  and 
indeterminate  language  of  the  ^prop^sed  Equal  Rights  Amendment. 
Incorporating    such    language    ihto    the    Constitution    would  be 
tantamount    to    placing    the    Supreme   dourt    in"* the    role    of  a 
"continuing    constitutional    convention, *    hardly    the    role  that 
Chief  Justice  Marshall  envisioned  for  the  Court  when  in  Harbury 
v^    Madison  he  described  the  Constitution  as  "the  fundamental  and 
paramount  law  of  the  nation"  which  was  Intended  to  be  "a  rule  for 
the  government  of  courts,  as  well  as  of  the  legislature."    5  U.S. 
U  Cranch)  137,  180  U803)(emphasis  original). 

the  most  important  unresolved  question  involving  ERA  is  the 
standard  of  constitutional  construction  that  it  will  require. 
The  ERA  is  couched  in  roughly  the  same  language  as  the  Fourteenth 
Amendment.  It  might  argued #  therefore r  that  the  explicit 
intent  of  its  authors  was  o  establish  the  same  standard  of 
constitutional  interpretation  for  the  ERA  that  already  exists  for 
the  Fourteenth  Amendment.  For  it  would  indeed  be  an  anomaly  to 
have  the  same  constitutional  language  bear  different  meanings  or 
be  construed  by  different  constitutional  principles.  But  if  the 
Amendment  merely  seeks  to  reduplicate  the  Fourteenth  Amendment 
then  it  is  superfluous.  If  the  ERA  merely  means  to  assert  that 
an  individual's  rights  cannot  be  "denied  or  abridged"  solely  "on 
account  of  sex,"  then  it  is  difficult  to  see  how  the  ERA  adds 
anything  to  the  equal  protection  clause  of  the  Fourteenth 
Amendment.  After  all,  the  Fourteenth  Amendment  extends  its 
protection  to  "all  persons"  and  has  been  applied  assiduously  by 
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the  courts  in  recent  years  to  insulate  individuals  from  invidious 
gendar  classifications.  ' 

But  th*  proponents  of  ERA  have  made  it  clear  that  they 
believe  the  Amendment  will  establish  more  radical  standards  than 
those  currently  required  under  the  Fourteenth  Amendment. 
Virtually  all  its  supporters  agree  that  the  ERA  will  require  the 
Court  to  test  gender  classifications  by  the  standard  of  "strict 
scrutiny/."  the  standard  that  the  Supreme  Court  has  developed  over 
the  years  for  racial  classifications.  Professor  Thomas  Emerson, 
fox  example,  has  remarked  that  "(a]  complete  bar  against 
classification  by  race  has,  for  all  practical  purposes,  been 
applied  in  race  discrimination  cases.  It  is  equally  rece*sary  to 
secure  gender  equality."*  Emerson  defines  "gender  equality"  as 
the  prohibition  of  "anjj  differentiation  in  legal  treatment  cn  the 
basis  of  sex*"*  The  Supreme  Court,  however,  has  declined—with 
some  tergiversation*  (See  Frontiero  v.  Richardson  411  U.S.  *~ t 
119731 > — to  extend  this  protection  to  gender  classifications. 

All   laws  classify   in  one  form  or  another.     Every   law  of 

necessity  treats  different  classes  of  people  differently.  Quite 

clearly,    equal    protection   of    the    laws    does    not    demand  that 

everyone  be   treated   equilly   bvt   only   those  who   are  similarly 

situated,-     i.e.,    in    the    same    class.      The    general    test  of 

classif ica* ion  under  the  equal  protection  clause  is  whether  the 

classification  created  by  the  lav  is  a  reasonable  one  in  light  of 

the  constitutional  purpose  to  be  served  by  the  legislation,  and 

whether    the    means    chosen     to    effectuate    that     purpose  are 

reasonable .     But   laus  classifying  on  the  basis  cf   a  "suspect" 

category — race,  religion,  or  national  origin — are  presumed  to  be 

unreasonable  absent  a  showing  of   some  compelling  necessity  for 

the     classification.       As      the     Court     noted     in  Personnel 

Administrator   of   Massachusetts   v.     Feeney ,    442    O.S*    256,  273 

U979),  _ 

Certain  classifications •  •  •  in  themselves  supply  a 
reason  to  infer  antipathy.  Race  is  the  paradigm.  A 
racial  classification,  regardless  of  purported 
motivation,  is  presumptively  invalid  and  can  be  upheld 
only  upon  an  extraordinary  justification.  •  •  •  This 
rul<?  applies  as  well  to  a  classification  that  is 
ostensibly  neutral  but  is  an  obvious  pretext  for  racial 
discrimination. 
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Since  "the  "strict  scrutiny"  test  presumes  that  classif ications 
based  on  race  are  ipso  facto  unreasonable  and  therefore 
arbitrary,  it  is  virtually  impossible  to  carry  the  burden  of 
demonstrating  a  "compelling  necessity. 

The  Supreme  Court,  however,  has  never  accepted  the  relevancy 

of  this  analysis  for  gender  classifications,  preferring  instead 

an  intermediate  test  resting  somewhere  between  reasonableness  «nd 

strict  scrutiny.    As  Justice  Stewart  remarked  in  His  concurring 

opinion  in  Michael       2Ll    Sonoma  County  Superior  Court,  450  U.S. 

464,   477-8    (1981),   a  case  upholding  a  statutory  rape   law  that 

made  males,  but  not  females,  criminally  liable, 

(tine  Constitution  is  violated  when  government,  state 
or  federal,   invidiously  classifies  similarly  situated 
people  on  the  basis  of  the  immutable  characteristics 
with  which  they  were  born.     Thus,  detrimental  racial 
classifications    by    government    always    violate  the 
Constitution,  for  the*  simple  reason  that,  so  far  as  the 
Constitution  is  concerned,   people  of  different  races 
are  always  similarly  situated.    *  .  By  contrast,  while 
detrimental  gender  classifications  by  government  often 
violate  the  Constitution,  they  do  not  always  do  so,  for 
/the  reason  that  there  are  differences  between  males  and 
females  that  the  Constitution  necessarily  rucognizes* 
In  this   case  we  deal   with   the   most  basic   of  these 
differences:  '<imales  can  become  pregnant  as  the  result 
of  sexual  intercourses  males  cannot. 

While  the  Court  has  never  agreed  that  gender  classifications  are 
analogous  to  racial  classifications,  it  has  often  noted  that  "the 
party  seeking  to  uphold  a  statute  that  classifies  individuals  on 
the  basis  of  their  gender  mutt  carry  the  burden  of  showing  an 
'exceedingly  persuasive  justification'  for  the  classification" 
and  that  "It! he  burden  is  met  only  by  showing  at  least  that  the 
classification  serves  'important  governmental  objectives  and  that 
the  dlGcrlminatory  means  employed1  are  'substantially  related  to 
thf»  achievement  of  thgse  objectives."'  Mississippi  University 
tot  Women  v^  Hoqan,  45A  U.S.  718,  724  (1982) (O'Conncr,  See 
Craig  vL  Boren,  4  29  U.S.  190  (197C) .  Thus,  the  "heightened 
•judicial  solicitude"  accorded  gender  classifications,  while 
strict,  recognizes  that  gender  and  race  are  net  equivalent  for 
the  pur\  onos  of  equal  protection  analysis.  The  Supreme  Court  has 
recognized  that  some  gender  dmtinctions  can  play  a  legitimate 
rob.'    m   the    formulation  of   public  policy,    and   that  there  are 
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indeed  real  differences— physical ,  biological,  among  others— that 
do  not  merely  reflect  "archaic  and  stereotypic  notions*  about  the 
roa^of  women  in  society. 

But  this  intermediate  level  test  is  not  the  one  fa^yored  by 
«ost  supporters  of  ERA.  Professor  Emerson  testified  that  strict 
scrutiny  would  be  required  by  ERA  because  "lilt  would  seem 
apparent  .  .  .  that  the  doctrinal  structure  currently  in  ise  by 
the  Supreme  Court  for  the  decision  of  sex  discrimination  cases  is 
wholly  inadequate  to  eliminate  the  sex  bias  that  is  deeply 
embedded  in  our  society.*3  The  requirement  that  all  gender 
classifications  meet  the  test  ot  strict  scrutiny  would  mean  that 
whatever  would  be  disallowed  on  account  of  race  under  the 
Fourteenth  Amendment  would  also  be  disallowed  "on  account  of  sex" 
under  ERA.  Since  the  strict  scrutiny  test  is  "'strict'  in  theory 
and  fatal  in  fact,"4  virtually  every  classification  subject  to 
thta  test  will  be  invalidated.  No  classification  based  on  race, 
fcr  example,  has  survived  this  heightened  judicial  scrutiny  since 
the  Court  approved  the  Japanese  exclusion  orders  in  Korematsu 
11944)  . 

But  the  supporters  of  ERA  demand  more  than  the  adoption  of 

strut    scrutiny    as    the    test    of    gender    discrimination.  in 

addujion  to  strict  scrutiny,   its  supporters  claim  that  ERA  will 

require  an  effects  standard  of  discrimination.     Under  an  effects 

standard,   a   law  which  is  neutral  on  its^  face  and  which  is  not 

traceable    to    any    discriminatory    intent    must    nevertheless  be 

judged    discriminatory    because    of    its    disproportionate  impact. 

Thin,    of   course,    establishes   a    much   more   radical    sta.iuard  of 

discrimination  than  that  of  strict  scrutiny.     Professor  Emers.m 

in  nU   lfm  ymo  Loj  Journal  article,  an  article  that  is  widely 

regarded)  by  the  supporters  of  ERA  as  an  authoritative  work  for 

understanding  the  likely  impact  of  the  Amendment,  notes  that 

classifications,  though  formulated  without  explicit  sex 
reference,  may  in  practice  fall  more  heavily  on  one  sex 
than  the  other .  This  opens  the  possibil ity  that 
non-sex  based  classification*}  can  be  used  to  circumvent 
the  Equal  Rights  Amendment.  .  .  .  Such  a  law  or 
governmental  regulation  would  constitute  a  serious 
evasion  or;  the  Equal  ftinhts  Amendment.   .   .   .  The  courts 
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haw    responded    by    looking    into    the    realities  of 
purpose,  practical  operation,  and  effect. 

One  example  adduced  by  the  article  is  that  "mental  and  pnysical 
standards"  for  the  military  must  be  "neutral  as  between  the 
sexes"  to  ensure  that  they  "do  not  operate  to  disqualify  jmore 
women  than  men."  This  view  has  been  echoed  by  many  proponents  ot 
the  Equal  Rights  Amendment.  The  U.S.  Civil  Rights  Commission  in 
its  1978  report  stated  that  "(e) ven  laws  neutral  on  their  face,  ' 
but  that  affect  one  sex  more  harshly  than  the  other,  would  have 
to  be  reexamined."^  In  a  similar  vain,  it  was  stated  in  testimony 
before' the  House  that  "government  programs  that  provide  financial 

r 

support — such  as  public  employees'  pensions,  Social  Security,  and 
welfare  programs — will  also  be  required  to  meet  the  Equal  Rights 

Amendment's  mandate  of  equality.     •   •   (P)rograms  will  have  to  be 

i 

reformed  to  eliminate  any  aspects  which  have  a  disproportionate 
negative  impact  on  one  sex."7  These  are  but  /a  few  of  the 
statements  that  could  be  cited  to  elucidate  the  fact  that  its 
supporters  strongly  believe  that  the  Equal  Rightn  Amendment  will 
institute  a  disproportionate  impact  test  of  gender 
dioennunat ion. 

The  adoption  of  a  disparate  impact  test  will  require  a 
radical  departure  from  current  interpretations  by  the  Court.  The 
Court  has  always  insisted  upon  a  showing  of  discriminatory  intent 
under  the  equal  protection  clause.  Disproportionate  impact  has 
never  been,  Jji  and  of  Itself,  proof  of  discrimination  under  equal 
protection  analysis.  As  the  Court  remarked  in  Washington  v^ 
Davi n ,  "our  cases  have  not  embraced  the  proposition  that  a  law  or 
other  official  act,  without  regard  to  whether  it  reflects  a 
ract'tlly  discriminatory  purpose,  is  unconstitutional  solely 
because  it  has  a  racially  disproportionate  impact."  4?6  U.S. 
2?9 ,  2  39  U  976)  .  This  do-  f;  not  n.can,  of  course,  that  a 
discriminatory  purpose  must  always  be  expressed  on  the  faco  of  -3 
law.  A  discriminatory  purpose  can  be  inferred  from  "the  totality 
of  the  re le van*  facts,  including  the  fact,  if  it  is  t run,  that 
the  law  bear*?  more  heavily  on  one  race  than  another.1*  Id,  at 
247.  Whonev  r  a  discriminatory  purpose  can  be  inferred  from  "the 


ERIC 


90S, 


908 

totality  o£  the  facts,"  that  purpose  is  subject  to  the  most 
stringent  "strict  scrutiny.-  But  a  nscsssary  prelude  to  the 
invocation  of  the  strict  scrutiny  test  is  a  showing  of 
discriminatory  purpose,  that  those  who  created  the  law  or  policy 
acted  at  least  in  part  because  of— not  merely  in  spite  of — its 
disproportionate  impact  on  an  identifiable  class.  See  Village  of 
Arlington  Heights  Metropolitan  Hous.  Dev.  Corp. ,  429  U.S.  252 
(1977) . 

Using  this  analysis,  the  Court  upheld  a  Massachusetts 
veterans'  prefe  «nce  law  which  had  a  disproportionately  adverse 
impact  on  women,  but  which  was  held  not  to  have  "been  enacted  for 
the  purpose  of  discriminating  against  women."  Personnel 
Administrator  of  Mass.  Feeney,  442  U.S.  256,  260   (1979).  As 

the  Court  noted  "[mlost  laws  classify,  and  many  affect  certain 
groups  unevenly,  even  though  the  law  itself  treats  them'  no 
differently  from  all  other  members  of  the  class  described  by  the 
law.*  Id.,  at  272.  And  as  the  decision  noted,  "the  settled  rule 
(isl  that  the  Fourteenth  Amendment  guarantees  equal  laws,  not 
equal  results."  Id.,  at  273.  Since  the  Massachusetts  l,w 
explicitly  included  women  in  the  class  of  veterans  who  were 
accorded  preference,  the  classification — despite  its 
disproportionate  impact  on  women— could  not  be  looked  upon  as  a 
pretext  for  gender  discrimination. 

if  an  effects  test  were  required  by  the  4^RA,  any 
disproportionate  impact  adversely  affecting  women  would  be  prima 
facie  evidence  of  discrimination.  It  would  regard  laws  hWinq  a 
disproportionate  impact  the  same  as  those  that  expressed1 a  Render 
classification  on  their  face.  Many  have  noted  that  ERA  wduld 
sr'.'cifically  overturn  the  Feeney  decision.  It  has  <j4SO  been 
urged  that  the-  dissent  of  Marshal!  and  Brennan  in  Feeney  would 
provide  the  appropriate  analysis.  Marshall  and  Brennan  would 
have  struck  down  the  veterans'  preference  ;aw  hecausc  "the 
furosefMblr     impact     of     a     facially     neutral     policy     is  so 
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•ttibUth  that  sex-based  considerations  played  no  part  in  the 
choice  of  the  particular  legislative  scheme."  442  U.S.  2S6, 
214) .  Thus*  once  disproportionate  impact  had  been  shown,  the  law 
would  be  tested  by  the  Criteria  of  suspect  classifications.  It 
is  certain  that  undew  ERA  veterans1  preference  laws  would  be 
unconstitutional.  Professor  Ann  rreedman,  a  leading  advocate  of 
ERA,  noting  that  the  dissent  in  Feeney  would  provide  the  point  of 
departure  for  analysis  under  ERA,  remarks  that  "strict  judicial 
scrutiny  under  the  ERA  would  be  required  if  a  neutral  rule  that 
has  a  Jisparate  impact  on  members  of  one  sex  or  perpetuates 
discriminatory  patterns  similar  to  those  associated  with  facial 
discrimination." 

Thus  few — if  any— laws  would  survive  that  have  an  adversely 
disproportionate  impact  on  women,  even  though  the  adverse  impact 
is  not  traceable  to  any  intention  to  discriminate.    The  range  of 
laws  that  will  be  challenged  in  the  lush  of  litigation  that  is 
certain  to  be  occasioned  by  the  passage  of  ERA  is  staggering. 
Probably  no  aspect  of  American  political  and  social   life  will 
remain    unchanged.      Prostitution    laws    are    a    good  example. 
Prosritution  laws  have  a  disproportionate  impact  on  women  because 
more  women  are  prostitutes   than  men.     A   facially   neutral  law 
banning   all    prostitution   would   still   have   a  disproportionate 
impact  on  women.    Could  thiff  be  justified  under  strict  scrutiny? 
Since    the    standards    of    strict    scrutiny   are    so    difficult  to 
satisfy,    it    is   unlikely    that    state    prostitution    laws  cculd 
survive  such  rigorous  analysis.     It  is  doubtful  that  any  of  :he 
traditional  reasons  that  justify  an  exercise  of  a  state's  police 
powers    will    be    good    enough    to    satisfy    the    requirement  of 
demonstrating  a  "compelling  necessity."    If  the  laws  are  designed 
to   protect  women,    they   wr tld    be    struck   down   as  perpetuating 
stereotypes  about  the  weakness  of  women.     The  same  would  be  true 
of   laws  against  prostitution  designed   to  protect   family  life, 
since  these  laws  too  would  be  bae<»d  on  stereotypical  views  of  the 
role   of  women.     Justifications   based  on  health  and   safety  are 
likely  to  fail  ay  well.     A  host  of    laws  providing    (or  denying) 
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aocial  services  .nd  welfare  benefits  would  also  be*  subject  to 

ch.ll.n5e  under  ERA,  sino  thei.  l.wa  tend  to  h.v.  • 
disproportionate  impact  upon  women. 

• 

Disparate  impact  analysis  currently  exists  under  Title  VII 
of  the  Civil  Right.  Act  of  1964.  A  showing  that  hiring  practice. 
h.v.   re.ulted  in  di.proportionat.ly  fewer  female,  being  hired 
create,  a  grima  facie  cane  of  discrimination.    Thi.  pl.c.a  the 
burden  on  the  employer  to,,  demonstrate  that  the  disproportion  did 
not  re.ult  from  in  lnt.ntion  to  di.crimin.te.    the  requirement  i. 
not    that   the   particular   d.ci.ion.   m.de   by    the    employer  .re 
non-di.crimin.tory,   but  that   non-discriminatory  rea.ons  .xi.t, 
whether  they  were  the  actual  rea.ona  relied  upon  or  not.'  Thi. 
defense   i.,    in  turn,    subject   to   challenge  by   thr  complaining 
party,  but  the  "ultimate  burden  of  persuading  tho  trier  of  fact 
that    the    defendant    intentionally    discriminated    against  the 
plaintiff  remain,  at  all  time,  with  the  plaintiff.-    Texas  Dept. 
of     Community     Affairs     Vj.      Burdlne,     450     U.S.     248,  253 
U98iMemPha.i.   added).     while  di.proportion.t.   impact   ha.  an 
important  role  under  Title  VII,  the  requirement  .till  is  for  the 
complaining  party  to  show  "by  a  preponderance  of  the  evidence"'  an 
Intention    to    discriminate.     The    evidence   of  di.proportlonate 
impact  Is  given  greater  weighl  under  Title  VII  than  under  the 
Fourteenth  Amendment.  But  Title  VII  is  a  narrowly  drawn  statute 
aimed   at   preventing   gender  discrimination   in   employment.  The 
analysis    required    by    Title    VII    would    be,     in    my  opinion, 
inappropriate    to    the   more   extensive    reach   of    the  Fourteenth 
Amendment  or  to  the  EPA.  But  its  proponents  claim  that  ERA  would 
require  a  more  rigorous  test  of  gender  discrimination  than  Title  - 
VII.   Title  VII   does   not   require   strict  scrutiny,    since   it  is 
possible  to  rebut  the  £rima  facie  claim  of  discrimination  by  a 
showing  of   "some   legitimate,    nondiscriminatory  reason   for  the 
employee's    rejection."     Id.,    at  253.    Under  Title   VII  numerous 
employment  practices  have  been  struck  down,   including  height  and 
weight    requirements    for    prison  guards,    strength  requirements, 
difference  In  pay  for  compatable-but  not  equal-work.  etc.  y«.t 
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the  standard  of  discrimination  established  by  ERA  would  ba  more 
rad lea  1  and  more  extensive  that  that  required  by  Title  VI I • 
Simple  proportionality  based  on  sex  will  be  the  new  test  of 
discrimination  required  by  the  Equal  Rights  Amendment.  It  is 
difficult  to  imagine  any  state  action  involving  an  adversely 
disproportionate  impact  on  women  that  would  survive  under  ERA. 

The  standards  that  most  supporters  agree  would  be  required 
by    ERA    for    gender    discrimination    would    be--ironical ly — more 
exacting  than  those  required  for  race  discrimination.    Under  the 
Fourteenth    Amendment    the    necessity    of    tracing    an  allegedly 
discriminatory  law  to  a  discriminatory  purpose  on  the  part  of  the 
lawmaker  would   remain,   whereas   it  would   not   be  required  under 
ERA.  This  would  indeed  be  an  anomaly  since  it  can  hardly  be  said 
that  women  have  sustained  the  same  assaults  upon  their  rights  as 
have  certain  racial  groups.     Women  have  had  no  affront  to  their 
rights  and  dignity  equivalent  to  the  Dred  Scott  decision  that 
held  that  blacks  could  never  be  citizens  of  the  United  States, 
nor  were  there  any  rights  belonging  to  blacks  that  the  white  man 
was    bound    to    recognize.      Despite    the    hyperbole    that  has 
characterized  recent  debate  over  women's  rights,  women  as  a  closs 
have  never  been  chattel  slaves,  nor  have  they  been  subjected  to 
the   same    hostile    legislation   as   blacks.     The    laws   and  court 
decisions   that   feminists  complain  most »  vociferously  about  were 
oner,    that,    by   and    large,    were    intended--however   misplaced  the 
intentions  might  have  been — to  benefit  and  protect  women.  This 
was  not  the  case  with  blacks,  who  were  subjected  to  a  variety  of 
discriminatory     laws    and    hostile    court    decisions    that  were 
designed,     not     indeed     to    protect     them,  '  but    to  perpetuate 
second-class    citizenship    for    them.      1    find    it    impossible  to 
imagine  any  racial  classification  that  could  serve  a  legitimate 
purpose    in   constitutional   government,      Ithough   I   can   think  of 
many    gender    classifications    that    could       These    would    incl  ide 
those    based    on    physical    or    biological    differences.      Race  is 
simply    not    analoqous    to    gender    from    the    point    of    view  of 
determining    what     is    required    for    the    protection    of  "equal 
rights."    As  tho  Court  remarked  in  Rostker  v^    Goldberg,  the  case 
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upholding  Congress*  authorization  o£  ula  only  draft 
registration,  -|t]hii  i.  not  a  case  of  Congr.a.  arbitrarily 
Choosing  to  burden  ona  e£  two\i«ilar ly  situated  groups,  such  as 
would  ba  the  casa  with  an  \ll-black  or  all-white.  . 
registration.  Men  and  women,  because  of  the  combat  restrictions 
on  women,  are  simply  not  similarly  situated  for  purposes  of  a 
draft  or  registration  for  a  draft."  453  U.S.  57,  78  (1981) .  But 
there  are  many  who  argue  that  under  era  -women  will  serve  in  all 
kinds  of  military  units  and  they  will  be  eligible  for  combat 
duty.     .  ."8 

But  even  the  proponents  of  ERA  implicitly  admit  that  race 
and  gender  .re  not  analogous  concepts,     it  is  said  that,  despite 
the  absolutist  language  of  ERA.  there  will  be  exceptions  to  the 
strict   scrutiny  requirement,  exceptions   that  stem  from  "unique 
Physical    characteristics"    and    from    so-called    "benign"  gender 
classifications  that  benefit  the  class   interests  of  women.  it 
should  be  thus  clear  to  almost  everyone  that  the  debate  over  ERA 
is  not  a  debate  about  equal  rights,  but  about  equal  results.  The 
requirement  of  a   standard  of  proportional   results,    if   it  were 
indeed  to  be  embodied  in  the  ERA.  would  simply  mean  that  the  ERA 
will  be  an  Amendment  to  the  Constitution  which,  in  effect,  would 
"constitutional^"     affirmative     action     for     women.       it  is 
therefore  no  accident  that  the  proponents  of  the  Amendment  exempt 
gender    classifications    promoting    affirmative    action    from  the 
reach  of  ERA.  The  ERA  will  undoubtedly  be  read  by  the  Court  as 
providing  class  remedies  for  "historic"  class  injuries.  Whatever 
one  may  think  of  remedies  for   "historic"  discrimination,  these 
remedies   can   be   more   appropriately   formulated   and   applied  in 
specific  legislative  «cts.    Legislation  i8  the  appropriate  place 
for    flexible    responses    to    particular    problems,    and    can  be 
repealed  when  the  specific  problems  are  met.9  These  remedies,  of 
course,  will  become  permanent  class  entitlements  if  ERA  becomes  a 
part  of  the  Constitution.   In  an  unprecedented  burst  of  candor, 
the  California  Commission  on  the  Status  of  Women  remarked  that 
•ft) he  touchstone  of  ERA  commitment  is  the  comfort  with  which  one 
can  envision  a  totally  50-50  sharing  of  every  occupation.     .  .  - 
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Comparable  worth,  an  idea  that  is  already  receiving  the 
imprimatur  of  the  federal  courts,  is  a  »ajor  step  in  the 
direction  of  "50-50  sharing." 

I  do  not  believe  that  there  exists  today  any  constitutional 
or    legislative    bars    that    prevent    women    from    enjSying  equal 
rights.     The  door  to  equal  opportunity  for  women  has  been  open 
for   years,    protected,    not   only   by    the    Constitution,    but  by 
numerous  federal  and  state  laws.    Yet,  we  are  still  incessantly 
admonished  that  It  is  necessary  to  take  extreme  measures  to  break 
down  sex  discrimination  barriers,    what  this  argument  implies  is 
that  since  equal  opportunity  does  not  automatically  lead  to  equal 
results,     it    must     be    presumed     that     there     is  widespread 
discrimination.     This  argument  is  based  on  the  notion  that  if 
there  were  a  truly  non-discriminatory  system,   results  would  be 
proportional,  not  only  based  on  race  and  gender,  but  a  host  of 
other  attributes   as  well.     The   necessity   for   maintaining  the 
illusion  of  continued  discrimination  is  clear:   if  the  illusion 
were  not  maintained,   then  such  measures   as  affirmative  action 
would  have  to  be  seen  in  their  true  light  as  measures  which  are 
demeaning  and  condescending  to  women,   i.e.,  as  constitutionally 
unsound    for    "stigmatizing"   women   as   a   class   by  perpetuating 
•stereotypical"  ideas  of  women  as   inferior  and  not  capable  of 
competing    on    the    basis    of    individual    merit.      To    my  mind, 
affirmative  action,  is  "romantic  paternalism"  at  its  worst.10 

1  don't  think  the  citizens  of  America  relish  the  idea  of  a 
proportional  society  where  one's  rights  are  conditioned  by  the 
class  one  inhabits,  whether  it  be  a  racial  class,  a  religious 
class,  or  a  gender  class.  The  ERA  will  necessarily  enshrine  this 
clas?  analysis  in  the  Constitution  if  it  requires  the 
disi  :oportlonate  impact  standard  as  the  test  of  "equal  rights." 
One  »  i ho  disproportionate  Impact  test  is  in  place  the  touchstone 
of  equal  rights  will  be  proportionality  based  on  gender.    A  truly 
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non-discriminatory  law  will  be  one  that  oparataa— not  indeed 
equally—but  proportionataly .  Froportionality  Will  not  ba  a  tait 
of  individual  rights  but  a  taat  o£  how  an  individual  faraa  ai 
•ember  o£  a  clan.  Thia  ia  not  a  viaw  that  looKa  forward  to  tha 
protaction  of  -equal  righta"  but  one  which  ia  datarminad  to 
guarantee  "aqual  reaulta."  As  almost  avaryona  knows,  tha  two  are 
not  tha  same. 

Conatitutional  government  ia  a  government  of  righta  which 
abstracta  from  tha  class  atatua  of  thoaa  whoaa  righta  are  to  ba 
protected.  A  disproportionate  impact  atandard  conditiona  an 
individual*  a  righta  by  hie  or  her  claaa  atatua.  The 
diapioportionate  impact  atandard  resurrects  the  old  aeparate  but 
equal  doctrine  under  a  new  guise.  The  vague  language  of  ERA  ia 
open  to  alnoat  any  interpretation.  its  language  gives  no 
guidance  for  ita  application.  It  will  be  left  for  the  courta  to 
determine  ita  extent.  The  federal  courta  have  already  intruded 
into  almost  every  aspect  of  American  life  and  tha  ERA  will  merely 
give  courta  the  opportunity  to  be  more  intruaive.  There  is 
probably  no  aspect  of  American  life  that  will  remain  untouched  in 
some  way  by  the  passage  of  ERA.  X,  for  one,  am  not  content  to 
give  such  an  extensive  and  ill-defined  power  to  the  federal 
judiciary.  Matter*  involving  gender  discrimination  ahould  be 
handled  by  particular  acts  of  legislation.  And  I  think  everyone 
must  admit  tfiat  Congress  has  not  bean  reticent  to  pass 
legislation  aimed  at  protecting  the  rights  'if  women.    The  passage 
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of  ERA  vould  be.  in  my  view,  an  abdication  of  Congressional 
responsibility  to  meet  particular  problems  in  a  forthright 
ffannar.  For  thece  reasons,  and  othera  no  laaa  cogent.  X  believe 
the  ERA  should  be  rejected  by  this  Committee  as  incompatible  with 
the  principle  of  constitutional  government  which  places  primary 
law-making  responsibility  in  the  legislative  branch. 
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Senator  Hatch.  Senator  Thurmond,  do 
statement? 


i 

you  have  an  opening 
,  COMMITTEE  ON  THE 


SENATOR  STROM  THURMOND,  CHAIRMAN 

JUDICIARY 

The  Chairman.  Mr.  Chairman,  I  do  not  have  an  opening  state-  \ 
ment,  but  I  do  have  a  few  questions.  \ 
Senator  Hatch.  Would  you  care  to  go  ahead  with  your  questions? 
The  Chairman.  Thank  you. 

Professor  Wegner,  former  Senator  Sam  Ervin,  a  member  of  the 
Judiciary  Committee— from  your  State,  by  the  way- — 

Professor  Wegner.  Yes,  I  understand  that. 

The  Chairman  [continuing].  Has  written  that  the  ratification  of 
the  equal  rights  amendment  would  operate  as  an  inexorable  com- 
mand of  the  Constitution,  invalidating  all  existing  Federal  and 
State  laws  based  on  the  reality  that  there  are  physiological  and 
functional  differences  between  the  two  sexes,  which  God  created  to 
perpetuate  human  life  on  Earth. 

Professor  Wegner,  do  you  agree  with  Senator  Ervin's  analysis, 
and  if  not,  why  not? 

Professor  Wegner.  No,  Senator;  I  disagree.  I  very  much  respect 
Senator  Ervin.  However,  I  disagree  with  his  views  on  this  particu- 
lar issue. 

I  think  that  we  have  seen  already  that  his  prediction  would  not 
come  true— that,  for  example,  rape  laws  have  been  upheld  even 
though  they  have  been  focused  on  protecting  women  who  would  be 
vulnerable  to  a  unique  and  especially  severe  injury  insofar  as  they 
might  be  sexually  assaulted  by  a  male,  I  would  cite  that  as  one  ex- 
ample that  would  refute  his  claim. 

The  Chairman.  I  want  to  ask  you  this  question.  I  think  most 
people  feel  that  when  they  say  "equal  rights,"  they  really  mean 
equal  pay,  equal  pay  for  equal  work.  Is  that  your  main  concern  on 
this  amendment,  or  do  you  really  feel  that  concerns  of  every  kind, 
even  combat  and  abortion,  for  example,  should  be  provided  in  this 
amendment? 

Professor  Wegner.  Senator,  I  can  give  you  a  personal  example  as 
far  as  combat.  I  was  in  college  during  the  Vietnam  war  period,  and 
I  felt  very  strongly  that  if  my  male  colleagues  would  be  subject  to 
the  draft,  that  I  should,  too,  insofar  as  I  would  then  be  put  to  the 
question  whether  I  should  exercise  rights  to  object  conscientiously 
or  so  on.  I  think  we  are  talking  about  equal  rights  and  equal  re- 
sponsibilities, and  those  run  the  full  gamut,  not  just  in  employ-, 
ment,  but  of  service  to  the  country  in  many  different  respects. 

I  am  sure  that  if  you  were  to  put  that  same  question  to  a  man, 
that  he  would  respond  as  well,  that  there  are  more  concerns  as  far 
as  equality  goes  than  employment— concerns  about  educational  op- 
portunities, concerns  about  being  subject  to  criminal  laws,  about 
rights  as  far  as  the  family  goes,  and  many  other  things  that  the 
equal  rights  amendment  would  address  beyond  the  realm  of  em- 
ployment. 

The  Chairman.  1  certainly  favor  equal  pay  for  equal  work.  I  re- 
member when  I  taught  school,  the  men  in  the  school  probably 
made  25  percent  more  than  the  women,  and  I  did  not  think  it  was 
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same  type  wjjk.  certainly  agree  that  they  should  be, 

Jdl^v^adthf^e  ha£  had  Son  under,  for  example, 
fhf  Pav  IS  under  title  VII  and  so  on,  that  are  designed  to 
tl  SSL  toue^tWnk  we  need  the  kind  of  permanent ^protection 
noweU?  thTthe  ERA  gives  in  that  arena,  and  in  addition,  that 

^p^Sr  Senator'  MJwMS  speak  to  that  question,  I 

kttuT^^ 

U^uaf™  for^ual  work  is  disallowed  now,  under  the  Equal 

but  ggj  g^Jgrgj 
parable  worth.  A  Federal  district  court  in  the  State  of  Washing 

~££ffi£tt&t  r»  *-  e«"ain  fM  8  second  wh1 

^f^EnTn^ere^Bt  be  equal  nay,  indeed,  for  equal 

18  Professor  Ehler.  That  certainly  is  required i  now,  yes. 

J^T^^il^rX^S^,  of  course,  it  is 
eaSal  w  or  eqS  work'.  SS of  the  Federal  courts , .« Jnterpr* 
tTm—  equal  ! pa, '  «-«W5g*^ta  "S*S£ 
that  happens  to  be  a  »"*gke.  But  '  "J*,* Cdd  almost  be 
ffitt^^fc  &y  for  comparable 

aSSTS«W^**  you  yield  for  one 

question? 

SnaScH  l^  you  agree  with  that.  Professor  Wegner,  that 

™S£  W goner.  I  think,  without  looking  at  the  sj^ilksol  the 
naturetf  the  job  classilkation,  that  we  perhaps  do  not  have  a  full 
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picture  here.  I  think  there  is  a  critical  evidentiary  issue  about  the 

SEWS?1*  °f  the  ^  1  think- if  indeed  the  rob»  are  comparable! 

?  t£?re  we.re  wot  adequate  justification,  that  yes,  there  would 
need  to  be  equal  pay. 

Senator  Hatch  You  are  saying  if  we  could  divine  economic 
social,  or  other  analysis  that  showed  that  a  secretary's  job  is  com- 

on'an  equafbasis?      tmCk  driver'8  job' then  they  should  1)6  P»id 

o^ffSr*WB0N^-         do*  Senator- 1  8hould  Point  out,  howev- 
er, that  that  equation  is  a  fairly  complicated  one  to  make. 
Senator  Hatch.  I  agree  with  that. 

Professor  Wwjnir.  I  think,  if  I  remember  correctly,  there  is  at 
least  one  case  under  a  State  equal  rights  amendment  which  looked 
at  we  jobs  of  two  classes  of  police  officer,  one  of  whom  basically 
handed  out  parking  tickets  and  another  ot  whom  had  duties  in 
other  respeots-arrests,  I  think,  and  things  of  that  sort-and  found 
that  those  were  not  equivalent,  and  that  they  therefore  could  be 
sustained  as  independent  classes. 

Senator  Hatch.  Well,  there  are  difficult  evidentiary  problems, 

parable  worth?    "  y°U         with* the  D™We  of  com' 

Professor  Wkgner.  Yes. 

Senator  Hatch.  And  you  would  agree  with  Professor  Erler  that 
the  principle  of  comparab  e  worth  is  a  distinctly  separate  principle 
from  the  principle  of  equal  pay  for  equal  work. 

Professor  Weonbr  Yes.  I  think  it  is  an  expansion  of  the  notion 
of  equal  pay  for  equal  work. 

'*  J^S?  hATCK-  Generally,  the  law  is  equal  pay  for  equal  work 
today.  There  are  only  a  few  isolated  decisions-fcin^rrfor  exam- 
pie— where  the  comparable  worth  issue  has  been  issued? 
Professor  Wboner.  Weli,  as  he  said,  that  is  a  breaking  area 

Sw/iJiy?  ^ES  htlSte/i-  T!}e  Supreme  Court  case  In  Gunther 
55?  ^ched  on  that,  and  I  think  the  ongoing  litigation  will 
bring  further  light  on  that  question. 

Professor  Erler.  Excuse  me.  If  I  could  just  say  a  word  here,  Sen- 
8  cor  • 

Senator  Hatch.  Yes. 

Professor  Erler.  I  think  that  equal  pay  for  comparable  worth  is 
an  extension  of  equal  pay  for  equal  work,  only  insofar  as  we  allow 
the  ingredient  of  disparate  impact  to  come  into  play.  As  the  matter 
is  being  currently  regarded,  anv  job  classifications  where  women 
predominate  is  simply  assumed  to  be  predominantly  women  be- 
cause of  discrimination.  It  almost  establishes  a  prima  facie  case  of 
discrimination. 

Senator  Hatch.  You  are  saying  that  is  not  necessarily  the  case. 

Professor  Erler.  That  is  not  necessarily  the  case,  and  compara- 
ble pay  is  being  widely  touted  as  a  remedy  for  gender  discrimina- 
tion based  upon  a  disparate  impact  analysis. 

Senator  Hatch.  For  something  that  may  not  involve  intentional 
discnm  nation. 

Professor  Erler  Inat  is  true-certainly,  may  not  involve  pur- 
poseful and  intentional  discrimination. 
Senator  Hatch.  I  see. 
Thank  you,  Senator. 
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The  Chairman.  Would  you  mind  giving,  Professor  Erler,  a  practi- 
cal example  of  equal  pay  for  equal  work  which  you  do  favor,  as 
compared  with  equal  pay  for  comparable  work,  which  you  do  not 
favor. 

Professor  Erler.  Well,  I  think  those  who  do  equal  jobs  should  be 
paid  equally. 

Senator  Hatch.  Well,  you  agree  with  equal  pay  for  equal  work. 
You  disagree  with  eaual  pay  for  comparable  work. 

Professor  Erler.  Yes.  If  a  man  is  a  long-haul  truck  driver  and  a 
woman  is  a  long-haul  truck  driver,  they  should  be  paid  equally  for 
equal  work.  I  have  no  problem  about  that.  But  the  difficulties  of 
deciding  what  jobs,  what  occupations,  are  comparable  to  one  an- 
other is  an  almost  insurmountable  task.  How  can  you  say  that  the 
job  of  a  secretary,  for  example,  is  equal  to  the  iob  of  a  long-haul 
truck  driver?  And  not  only  is  the  difficulty  in  determining  which 
jobs  are  comparable,  but  the  assumption  that  those  jobs  in  which 
women  predominate,  that  that  is  prima  facie  evidence  of  discrimi- 
nation, simply  does  not  seem  to  me  to  be  a  very  good  way  of  consid- 
ering the  issue. 

The  Chairman.  As  a  matter  of  fact,  isn't  the  pay  question  the 
paramount  question  with  both  of  you?  Isn't  that  really  the  para- 
mount question? 

Professor  Weoner.  No,  Senator.  I  would  stand  by  what  I  had  said 
earlier,  that  there  are  broader  areas  of  concern— that  is  one,  but 
that  is  not  the  exclusive  one. 

Professor  Erler.  I  think  it  is  a  mcyor  area  of  concern,  but  as  I 
said  in  my  opening  remarks,  I  think  the  issue  of  the  equal  rights 
amendment  is  not  to  the  issue  of  equal  rights,  but  the  issue  of 
equal  results.  That  is  why  many  of  the  proponents  of  the  equal 
rights  amendment  are  advocating  the  acceptance  or  the  adoption  of 
this  disparate  impact  standard.  Disparate  impact  is  a  view  that 
takes  its  point  of  departure  from  proportional  results. 

Professor  Weoner.  Senator,  if  I  might  clarify  something  that 
Professor  Erler  said,  it  seems  to  me  that  a  statement  that  the  equal 
rights  amendment  would  require  every  job  class  to  include  60  per- 
cent women  and  50  percent  men,  or  in  light  of  the  somewhat  great- 
er than  that  proportion  of  women  in  society  

The  Chairman.  These  microphones  are  not  too  good,  so  if  you 
could  speak  right  into  it  a  little  louder. 

Professor  Wegner.  All  right.  I  think  that  the  notion  of  a  dispar- 
ate impact  standard  does  not  require  50  percent  men  and  50  per- 
cent women  in  every  job  class,  because  a  facially  neutral  classifica- 
tion scheme  may  well  be  upheld  if  justified  by  the  needs  in  ques- 
tion, the  needs  of  the  job.  I  do  not  think  that  if  it  could  be  shown 
that  strength  is  required  to  perform  certain  functions  on  the  job, 
and  if  women  were  not  able,  as  a  class,  to  have  the  same  level  of 
strength  as  men,  that  there  would  be  50  percent  women  in  that  job. 
So,  I  would  disagree  with  his  statement  that  we  are  simply  looking  s 
at  some  sort  of  mandated  result  in  this  fashion  without  looking  at  J 
the  level  of  justification.  ^  -   

The  Chairman.  Thank  vou 

Now.  I  have  several  questions  I  would  like*  to  profound  to  each  of 

vou.  / 
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Professor  Erler,  section  2032  of  title  18  of  the  United  States  Code 
makes  it  a  criminal  offense  for  a  man  to  have  carnal  knowledge  of 
a  female  under  the  age  of  16  who  is  not  his  wife  S.  501,  a  bill  re- 
cently forwarded  to  the  full  Senate  by  the  Judiciary  Committee, 
would  amend  this  section  so  that  it  would  apply  to  both  sexes  and 
make  it  possible  for  a  female  to  be  charged  with  statutory  rape  of  a 
male  youth  less  than  16  years  old. 

Ostensibly,  under  a  ratified  equal  rights  amendment,  this  provi- 
sion amended  in  this  way,  would  not  be  invalidated  because  it 
would  apply  equally  to  both  sexes.  Assuming  that  the  offense  of 
rape  consists  of  sexual  intercourse  with  another  person  by  means 
of  force,  and  without  the  other's  consent,  and  that,  as  a  practical 
matter,  a  woman  is  physically  incapable  of  perpetrating  such  an 
act  upon  a  man,  what  effect,  if  any,  would  the  ERA  have  upon 
such  an  offense  and  the  laws  creating  it? 

Professor  Erler.  Well,  that  is  a  rather  involved  question,  Sena- 
tor, but  let  me  see  if  I  can't  begin  an  answer  to  it. 
This  bill,  of  course,  would  specifically  overturn  the  Supreme 
ourt  decision  of  Michael  "J/"  v.  Sonoma  County  Superior  Court,  in 
which  the  U.S.  Supreme  Court  upheld  a  California  law  which  pro- 
vided criminal  liability  for  the  male  but  not  for  the  female  in  cases 
of  statutory  rape. 

Statutory  rape  law. ,  as  well  as  rape  laws  generally,  I  think,  have 
a  disparate  impact  upon  women:  If  that  is  the  case,  and  if  it  is  true 
that  the  disproportionate  impact  standard  will  trigger  a  strict  scru- 
tiny test  under  the  equal  rights  amendment,  I  think  that  laws  of 
the  kind  that  you  describe  will  have  to  be  invalidated  under  the 
equal  rights  amendment.  I  think  the  Court  would  be  forced  into 
overturning  its  decision  in  the  Michael  "M"  case. 

The  Chairman.  Now,  Professor  Wegner,  assuming  that  such 
gender-based  Code  provisions  as  18  U.S.C.  2032  were  never  amend- 
ed, and  the  ERA  were  to  eventually  be  ratified,  would  such  provi- 
sions, which  are  obviously  under-inclusive  of  the  total  class  of  per- 
sons who  could  benefit  from  special  protection  be  made  all-inclu- 
sive of  those  individuals  in  need  of  protection,  or  would  they  simply 
be  struck  down  by  the  Federal  courts  as  being  unconstitutional7 

Professor  Wegner.  Senator,  I  am  sorry  to  say  that  1  do  not  re- 
member  the  text  of  section  2032  of  title  IS,  whether  it  is  facially 
neutral  or  whether  it  refers  specifically  to  a  man's  conduct. 
Could  you  help  me  on  that? 
The  Chairman.  Yes,  it  refers  specifically  to  men 
Professor  Wegner.  It  refers  specifically  to  men.  I  think  that  we 
fcflw  in  the  Supreme  Court's  Michael  "Mn  decision  that  the  statuto 
ry  rape  law  that  specifically  applied  to  conduct  by  a  male  and  not 
his  female  coparticipant  was  upheld,  using  the  Craig  v.  Boren  test 
The  Court  was  sharply  divided  in  a  ft-to-4  decision. 

l-et  me  clarify  something  again  that  Mr.  Erler  suggested.  I  have 
not  said  that  a  facially  discriminatory  gender  classification  would 
he  subjeri  io  the  Craig  v.  Borvn  standard.  I  firmly  believe  this  -1 
think  generally,  proponents  of  the  ERA  do— that  a  compelling 
state  interest  or  a  qualified  absolute  view  would  obtain  as  to  facial- 
ly discriminatory  classifications. 

What  I  have  suggested  is  that  as  to  a  facially  neutral  Htanrlard 
should  that  statute  he  adopted  to  apply  in  a  facially  net' mil  way  to 
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both  men  and  women  involved  in  such  conduct,  that  indeed  it 
might  be  upheld  in  the  same  way  that  it  was  upheld  under  Michael 

1  am  not  familiar  with  the  particular  Senate  bill  that  you  have 
alluded  to,  so  I  am  not  sure  whether  you  indicated  that  it  would  be 
applied  so  that  either  a  man  or  a  woman  could  be  involved  in  the 
rape  of  a  younger  individual,  or  whether  you  are  saying  that  both, 
as  in  the  Michael  "M"  case,  the  woman  who  was  under  age,  as  well 
as  the  man,  would  be  penalized  for  that  act.  Could  you  clarify  that 

^The  Chairman.  We  take  the  position  that  the  perpetrator  could 
be  of  either  gender. 

Professor  Wegner.  The  perpetrator  could  be  of  either  fender. 

I  think  that  many  State  statutes  have  been  expanded  in  that 
fashion  and  that  that  is  wholly  consistent  with  the  approach  being 
urged  in  connection  with  the  ERA,  that  where  conduct  could  be 
perpetrated  either  by  a  man  or  a  woman,  that  they  should  equally 
be  liable  to  criminal  punishment  for  it.  1  think  that  that  would  be 
the  case  under  not  simply  a  disparate  impact  standard,  but  that 
would  be  the  case  where  you  had  a  statute  that  was  facially  appli- 
cable only  to  one  sex.  So  1  think  that  is  not  changed  by  what  we 
are  talking  about  today. 

The  Chairman.  Professor  Erler,  do  you  want  to  comment  on 

^Professor  Erler.  Yes,  if  1  could,  please,  Senator. 

I  think  that  the  general  issue  that  is  involved  here  is  simply  that 
a  law  which  is  gender-neutral  on  its  face  is  rot  enough,  because 
when  we  confront  the  issue  of  disparate  impact,  we  have  to  see 
how  the  law  affects  one  gender  or  the  other  gender. 

Now,  I  know  that  Professor  Wegner  differs  a  little  bit  from  other 
advocates  of  the  equal  rights  amendment,  but  if  a  law  has  a  dispar- 
ate impact,  a  disproportionate  impact,  upon  one  gender,  I  think 
that  the  courts  are  going  to  have  to  treat  that  law  as  if  it  had  a 
facial  classification,  that  is  to  say,  as  if  it  classified  on  its  face  on 
the  basis  of  gender.  .  „j„„* 

Now  we  can  argue  about  which  test  the  court  is  likely  to  adopt 
once  it  is  faced  with  a  disparate  impact  situation  I  happen  to 
think,  and  I  think  most  proponents  of  the  ERA  think,  that  the 
court  should  and  would  require  the  strict  scrutiny  test.  Professor 
Wegner  believes  that  it  will  require  only  the  intermediate  test, 
under  which  it  suffices  to  show  that  there  is  an  important  govern- 
mental interest  and  that  the  classification  is  substantially  related 
to  the  effectuation  of  that  purpose. 

Hut  even  this  intermediate  test  is  a  very  stringent  test.  As  the 
court  recently  said,  there  have  to  be  "exceedingly  persuasive  argu- 
ments" put  forth  ir.  order  to  sustain  any  kind  of  gender  classifica- 
tion, and  I  tnke  that  to  mean  any  kind  of  gender  classification  that 
is  inferred  from  a  disparate  impact. 

So  t  he  issue  h^re  is  not  whether  the  law  merely  classifies  on  its 
face,  but  whether  the  disparate  impact,  or  the  effect  ot  the  lnw,  is 
such  as  to  infer  a  classification.  .  , »  , 

The  Chairman  Now,  Professor  Erler,  assume  for  a  moment  that 
vou  are  a  Member  of  Congress,  strongly  opposed  to  the  practice  of 
abortion   Tnkinn  into  consideration  the  additional  factors  ot  on 
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alrrust  certain  ratification  of  the  ERA  and  the  strong  likelihood 
thar  the  Supreme  Court  would  apply  the  "but  for"  test,  reaffirmed 
in  Newport  News  Shipbuilding  and  Dry  Dock  Company  v.  EEOC, 
aga  :ist  an  anti-abortion  law  should  it  be  challenged  in  court. 
Would  vou  as  a  member  of  Congress  today  push  for  the  amend- 
ment of  the  ERA  so  that  it  is  clear  that  the  passage  of  the  ERA  is 
not  intended  to  have  the  effect  of  strengthening  abortion  rights  for 
women? 

Professor  Ekler.  That  is  a  rather  difficult  question,  Senator,  but 
I  think  that  I  would  be  in  favor  of  such  an  amendment. 

Of  course,  again,  in  certain  respects,  the  proponents  of  the  ERA 
would  like  to  have  the  best  of  both  possible  worlds:  that  insofar  as 
the  laws  might  classify  on  the  basis  of  gender,  many  proponents 
say  it  should  be  tested  by  strict  scrutiny.  Yet  they  say  that  there 
are  some  exceptions  to  the  strict  scrutiny  test,  and  those  would  be 
exceptions  based  upon  unique  physical  characteristics— insofar  as 
women  have  unique  physical  characteristics,  laws  should  not  be 
tested  by  strict  scrutiny,  but  by  some  other  standard,  or  again,  the 
exceptions  go  to  so-called  benign  classifications  or  benign  quotas 
that  benefit  the  class  interests  of  women. 

So  I  think  that  probably  the  court  in  this  instance  would  say,  as 
they  have  said,  that  abortion  rests  within  the  zone  of  privacy  and 
is  somehow  exempt  from  the  equal  rights  amendment. 

So  I  think  that  I  would  favor  your  suggestion  to  have  an  amend- 
ment to  the  Equal  Rights  Act  restricting  its  reach  on  the  question 
of  abortion. 

The  Chairman.  Professor  Erler,  the  authors  of  the  now-famous 
1971  Yale  Law  Journal  article  on  the  equal  rights  amendment 
state  that  the  proposed  amendment  would  allow  no  exceptions  inso- 
far as  the  military  is  concerned,  and  that  me#and  women  must 
therefore  be  treated  exactly  the  same,  with  one  exception.  They 
suggest  that  pregnancy  would  justify  slightly  different  conditions  of 
service  for  women. 

Assuming  that  the  effects  test  would  be  applied  by  a  court  re- 
viewing a  challenge  to  regulations  providing  different  conditions  of 
service  to  pregnant  members  of  tne  armed  services,  would  there  be 
any  way  that  such  disparate  treatment  could  be  continued  under  a 
ratified  ERA? 

Professor  Erler.  Well,  Senator,  this  brings  up  the  question  that  I 
just  addressed,  and  that  is  in  the  sense  that  proponents  of  the  ERA 
want  to  have  no  exceptions,  but  then  they  turn  around  at  the  same 
time  and  say  there  should  be  some  exceptions.  Now,  what  principle 
this  establishes  is  beyord  me.  Pregnancy,  of  course,  is  one  of  those 
unique  physical  attributes  that  I  mentioned  a  moment  ago. 

I  know  that  the  1971  Yale  Law  Review  article  said  that  there 
would  be  no  exceptions  for  military,  that  women  should  serve  in 
combat  roles  and  in  all  kinds  of  military  units. 

It  would  seem  that  the  equal  rights  amendment,  if  taken  in  itn 
most  absolute  language,  or  if  taken  in  its  literal  language,  would 
prohibit  such  exceptions.  But  the  proponents  of  ERA  seem  to  say 
that  there  ure  except  ons  that  are  engendered  by  unique  physical 
characteristics  How  this  comports  with  the  principle  of  the  ERA 
is,  aurairi,  beyond  me. 
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Senator  Hatch.  It  does  not  usually  comport  with  arguments  for 
the  lowering  of  standards. 

Professor  Erler.  No,  it  does  not  comport  with  the  argument  for 
the  lowering  of  standards,  because,  as  I  mentioned  earlier,  the  ERA 
is  not  an  amendment  to  the  constitution  that  looks  forward  to 
equality  of  rights,  in  the  sense  of  equality  of  opportunity,  but  looks 
forward  to  equality  of  results.  That  is  why  the  proponents  say  that 
there  are  certain  exceptions,  exceptions  based  upon  the  unique 
physical  characteristics  of  women.  So  that  if  the  strength  require- 
ments, for  example,  for  getting  into  the  military  impact  dispropor- 
tionately upon  women,  those  standards  will  have  to  be  changed. 

Senator  Hatch.  That  is  my  point.  They  will  want  to  lower  the 
standards,  so  there  will  be  equal  results  as  a  result  of  those  low- 
ered standards. 

Professor  Erler.  I  agree,  yes.  ..... 

Professor  Weoner.  Senator,  if  I  might  interject,  I  think  perhaps 
tailoring  would  be  a  preferable  descriptive  term,  rather  than  nar- 
rowing it.  I  think  there  is  really  quite  a  difference  between  the  , 
two. 

Senator  Hatch.  Well,  I  said  lowering. 

Professor  Weoner.  When  I  say  tailoring,  I  think  what  I  am 
saying  is  that  there  is  a  problem  in  assuming  that  everyone  needs 
to  be  6-feet  tall  to  be  able  to  lift  a  certain  amount  of  weight,  when 
that  is  not  necessarily  the  case.  I  think  we  all  have  seen  articles  in 
popular  magazines  about  women  who  have  engaged  in  weight 
training  of  late,  and  you  might  have  a  woman  who  is  extremely 
strong  and  who  could  pass  the  relevant  strength  standard,  if 
strength  was  what  was  required  in  order  to  perform  a  function 
either  in  the  military  or  otherwise.  1  think  that  is  what  is  being 
asked,  to  avoid  maintaining  some  sort  of  proxy  based  on  height  or 
weight— that  is  personal  weight-  and  to  move  instead  to  some  sort 
of  test  based  on  strength  that  is  the  capacity  to  perform  the  job.  I 
think  that  is  what  is  being  asked. 

Senator  Hatch.  We  are  not  talking  about  women  weighthfters. 
We  are  talking  about  women  across-the-board  having  to  serve  in 
the  military  and  perhaps  in  combat—women  who  may  not  be  able 
to  carry,  for  example,  the  weight  presently  required  of  men. 

Professor  Wegner.  What  I  am— pardon  me. 

Senator  Hatch.  Under  those  circumstances,  there  may  be  a  drive 
to  reduce  those  standards  so  that  women  will  also  be  equally  repre- 
sent in  serving  in  the  military.   

Professor  Weoner.  I  think  that  the  ERA  would  only  require  that 
whatever  strength  standard— if  the  standard  were  that  one  needs 
to  carry  100  pounds  to  be  an  effective  person  dealing  in  the  infan- 
try, something  of  that  sort,  that  that  would  be  sustained  if  one 
cnuld  show  that  100  pounds  weight  lifting  in  order  to  function  in 
combat  was  required,  that  that  would  indeed  be  sustained. 

What  f  would  object  to  would  be  if  one  assumes  that  you  need  to 
be  6-feet  tall  in  order  to  carry  100  pounds  of  weight,  because  I 
think  the  correlation  there  is  subject  to  question 

Senator  Hatch.  The  question  is  who  is  going  to  decide  tnese  cor- 
relations .Supervisors  or  the  courts? 
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The  Chairman.  Professor  Wegner,  I  just  have  a  few  more  ques- 
tions,  and  then  I  wiH  have  to  windup.  I  do  not  want  to  take  too 
much  time. 

According  to  the  1971  Yale  Law  Journal  article  on  the  Equal 
Rights  Amendment,  under  a  ratified  ERA  there  could  still  exist 
valid  laws  which  treat  one  sex  differently  from  another.  Supposed- 
ly, if  a  law  took  into  account  physical  characteristics  unique  to  one 
sex,  it  could  still  withstand  constitutional  analysis.  In  adopting  the 

but  for  test  in  the  cases  brought  under  title  VII  of  the  Civil 
Rights  Act,  has  the  Supreme  Court  eliminated  all  such  "unique 
characteristic  exceptions  as  were  once  contemplated  by  the  au- 
thors of  the  Yale  Law  Journal  article? 

Professor  Weoner.  I  do  not  believe  so,  Senator.  I  think  the 
theory  behind  that  unique  characteristic  exception  is  that  if  there 
is  a  unique  characteristic  of  one  or  the  other  sex,  that  one  simply 
needs  to  recognize  that  there  needs  to  be  some  modification  in  how 
the  equality  principle  is  applied,  and  that  would  be  the  case. 

Now,  you  are  referring  to  the  Newport  Beach  case  which  in- 
volved title  VII— I  am  not  sure  if  I  heard  ;'ou  correctly 

The  Chairman.  The  1971  Yale  Law  Journal  article. 

Professor  Weoner.  I  am  not  sure  that  I  caught  the  reference  to 
the  Supreme  Court  case  you  were  referring  to,  but  I  think  that, 
yery  clearly,  the  unique  characteristics  aspect  that  was  contended 
to  exist  in  that  Yale  Law  Journal  article  and  was  seemingly  very 
well-discussed  at  the  last  round  of  hearings,  and  when  the  ERA 
was  discussed  back  in  the  early  seventies,  would  continue  to  be  ob- 
served. 

The  Chairman.  I  just  have  one  more  question  of  each. 

Professor  Erler,  under  the  effects  test,  would  a  statute  having  a 
conscience  clause  allowing  physicians  and  nurses  to  refuse  to  par- 
ticipate in  abortions  on  the  basis  of  religious  conviction  be  allowed 
to  stand? 

Assume  that  a  woman  is  seeking  an  abortion  in  a  State-support- 
ed medical  facility  and  is  deprived  of  medical  treatment  that  she 
might  have  otherwise  gotten  but  for  the  fact  that  she  is  a  woman 

How  vould  you  analyze  this  situation? 

Profe;  rot  Erler.  Under  the  effects  test,  I  think  that  that  abor- 
tion could  not  be  denied,  Senator.  If  there  were  State  action  in- 
volved here,  it  would  be  action  that  had  a  disproportionate  adverse 
effect  upon  women. 

The  Chairman.  Professor  Wegner,  while  the  Supreme  Court  has 
rendered  numerous  decisions  invalidating  legal  distinctions  be- 
tween men  and  women  on  the  basis  of  equality  of  the  sexes,  the 
decisions  in  the  ubortion  cases  have  continued  to  be  based  upon  one 
of  the  Court's  own  inventions— the  right  to  privacy. 

What  prediction  would  you  have  for  the  future  of  the  right  to 
privacy  as  applied  to  abortion  cases  if  the  equal  rights  amendment 
becomes  the  law  of  the  land? 

Professor  Weoner.  Senator,  I  think  that  the  Court  would  contin- 
ue to  unalyze  the  aboition  cases  under  it«  existing  theory.  1  think  it 
has  been  clear  in  the  history  of  the  ERA  deliberations  that  we  are 
talking  about  a  broad  array  of  rights  quite  apart  from  abortion  and 
that  that  Would  continue  to  be  the  case,  that  the  ERA  would  deal 
with  problems  quite  apart  from  abortion. 
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Professor  Erler.  Senator,  could  I  say  a  word  about  your  ques- 
tion? 

The  Chairman.  Yes.  ., 
Professor  Erler.  We  often  hear  from  the  proponents  of  ERA  that 
a  certain  range  of  activities  will  be  protected  by  the  right  to  priva- 
cy, as  you  mentioned,  the  right  to  privacy  that  has  been  estab- 
lished by  the  Supreme  Court.  But  I  am  not  persuaded  that  the 
riffht  to  privacy  will  stand  over  and  against  the  equal  rights 
amendment.  After  all,  the  equal  rights  amendment  will  become  a 
part  of  the  constitution.  The  right  to  privacy  is  only  a  right  which 
has  been  manufactured  by  the  Supreme  Court,  as  it  said,  inferred 
from  other  provisions  of  the  Constitution.  It  is  not  itself  a  part  ot 
the  constitutional  text.  ...      ,     .  . .    -  . 

One  of  the  places  that  it  said  that  the  right  o&  privacy  may  be 
inferred  is  from  the  right  to  freedom  of  association  contained  in 
the  first  amendment.  But  we  know  that  the  right  to  associate 
cannot  be  a  pretext  for  racial  discrimination,  that  the  14th  amend- 
ment certainly  takes  precedent  over  any  associations!  rights  that 
involve  racial  discrimination.  The  Equal  Protection  Clause  of  the 
14th  amendment  certainly  takes  precedent  over  any  freedom  to  as- 
sociate which  is  merely  a  pretext  for  racial  discrimination. 

1  do  not  believe  that  the  right  to  privacy  after  the  passage  of 
ERA  will  have  any  limitation  upon  what  will  be  required  by  the 
equal  rights  amendment. 

The  Chairman.  Now  1  want  to  ask  you  a  very  practical  question, 
and  you  both  can  answer  it.  . 

My  State  has  dower  rights  for  women.  If  the  equal  rights  amend- 
ment is  passed,  would  dower  rights  be  destroyed  for  women? 

Professor  Wegner.  Senator,  1  think  many  States  have  changed 
their  existing  statutes  so  that  there  would  be  equivalent  rights  for 
men  and  women.  Whether  that  is  seen  literally  by  amending  the 
Dower  Act  itself,  or  whether  that  is  found  by  seeing  some  sort  of 
forced  share  or  other  equivalent  rights  for  men  and  women,  that 
has  generally  been  the  movement  in  legislative  action  to  date. 

I  am  not  specifically  familiar  with  the  South  Carolina  provisions, 
but  there  have  been  cases  under  State  ERA's  ?  >  which  courts  have 
found  where  there  is  an  equivalent  or  comparable  right  for  men 
and  for  women,  even  though  one  might  be  called  dower  and  the 
other  called  curtesy  or  other  use  of  forced  share  language  of  some 
sort,  that  that  would  be  upheld  if  there  is  equivalent  rights  for 
both  8&xcs» 

The  Chairman.  Now,  we  have  no  similar  provision  that  gives  a 
man  such  a  right;  it  is  for  woman  only.  Dower  rights  for  women 
amount  to  a  one-third  interest  in  their  husband  s  land  for  life. 

Professor  Wegner.  tenator,  that  might  well  be  ubject  to  attack 
under  the  existing  interpretation  of  thu  14th  amendment.  I  think 
there  has  been  litigation  in  various  States  on  matters  such  as  that. 

The  Chairman.  Repeating  the  niestion,  if  the  ERA  passes,  are 
the  ''.jwer  rights  afforded  women  in  my  State  going  to  be  de- 
stroyed? What  in  your  answer. 

Professor  Erler.  My  answer,  Senator,  would  be  yes,  definitely. 

Professor  Wegner.  Senator,  mine  would  be  yes,  and  it  probably 
would  be  subject  to  challenge  whether  or  not  the  ERA  were  passed. 


9 

ERIC 


926 


921 


The  Chairman.  Thank  you  both  very  much  for  your  presence 
here  and  for  your  contributions. 

Thank  you  very  much.  Mr.  Chairman. 

Senator  Hatch.  Thank  you,  Senator. 

Now,  let  me  start  with  you,  Professor  Wegner. 

Just  for  the  record,  let  me  ask  each  of  you  if  you  could  very 
briefly  summarize  your  own  understanding  of  what  is  meant  by  the 
concept  of  an  intent  test  for  identifying  discrimination,  and  what  is 
meant  by  the  effects  or  disparate  impact  test. 

i  will  start  with  you,  Professor  Wegner. 

Professor  Wegner.  An  intent  test  would  require  some  demon- 
stration of  purposeful  discrimination.  It  could  be  found  either  by  a 
demonstration  of  facial  discrimination  based  on  gender,  or  indica- 
tion such  as  in  the  Yick  W.  v.  Hopkins  case,  that  a  statute  is  being 


In  addition,  the  Supreme  Court  has  recognized  that  intent  can  be 
shown  by  a  variety  of  other  factors,  including  impact.  In  most  of 
the  sex  discrimination  cases,  though,  there  has  not  been  an  accept- 
ance of  impact,  at  least,  impact  alone,  as  grounds  for  showing 
intent. 

Senator  Hatch.  But  it  would  not  have  to  be  facial  or  overt  dis- 
crimination to  be  identified  as  discrimination? 

Professor  Wegner.  That  is  correct,  but  as  it  has  been  applied  to 
date,  we  do  not  have  much  precedent  suggesting  that  the  Court  is 
willing  to  go  as  far  as  they  have,  for  example,  in  the  race  context, 
in  which  they  have  looked  to  the  fabric  of  circumstances  in  recog- 
nizing the  evidence  of  intent. 

As  far  as  an  impact  standard,  I  believe  I  spoke  of  that  earlier, 
that  adverse  impact  could  entail  either  a  disproportionate  portion 
of  the  class  affected  under  a  neutral  classification  scheme,  so  that 
perhra  you  would  have  80  percent  of  that  class  being  men  and  20- 
percent  women.  For  example,  with  the  height  or  weight  standards 
that  I  have  referred  to,  it  might  be  something  like  30-tol,  the  pro- 
portion of  men  who  could  satisfy  a  6-foot  height  requirement  as  op- 
posed to  women.  Disparate  impact  could  also  arise  where  a  classifi- 
cation might  be  more  severely  burdensome  upon  women  in  some 
fashion. 

Senator  Hatch.  It  could  be  55-45,  or  49-51?  The  principle  is  the 
same,  isn't  it? 

Professor  Wegner.  I  think  I  indicated  that  the  Court  has  recog- 
nized, in  talking  about  substantial  impact,  even  in  the  title  VII 
context,  that  it  is  not  every  marginal  impact  any  more  than  47  and 
53  or  something  like  that,  that  would  satisfy  a  disparate  impact 
test  But  1  think  something  like  80-20  percent  clearly  would. 

Senator  Hatch.  Professor  Erler? 

Professor  Erler.  I  think  that  that  is  an  accurate  statement  of 
the  difference.  Let  me  just  say  that  the  intent  standard  requires 
some  showing  of  intention  to  discriminate  on  the  part  of  the  law- 
maker. 

Senator  Hatch.  Before  somebody  will  be  found  guilty  of  discrimi- 
nation. 

Professor  Erler.  Yes,  of  course,  that  there  has  to  be  some  show- 
ing of  an  intention  or  purpose  to  discriminate.  This  is  the  standard 
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that  is  currently  in  effect  with  respect  to  the  equal  protection 
clause  of  the  14th  amendment. 

It  is  true  that  the  intent  does  not  have  to  be  expressed  on  the 
face  of  the  law,  but  that  it  can  be  inferred  from  the  totality  of  the 
circumstances,  which  might  include  the  impact  or  the  effect  of  the 
law. 

The  effects  test,  on  the  other  hand,  merely  assumes  that  a  dis- 
proportionate impact,  whether  it  is  an  impact  upon  one  racial 
group  or  gender  group  is  evidence  of  discrimination. 

Senator  Hatch.  Whether  or  not  there  is  any  intent  or  purpose  to 
discriminate? 

Professor  Erler  Despite  the  fact  that  there  is  no  showing  of 
intent  or  purpose  to  discriminate. 

Where  a  law  has  a  disproportionate  impact  on  some  recognizable 
class,  it  is  simiv  assumed  that  the  impact  is  evidence  or  probative 
of  intent  to  discriminate.  And  I  think  under  the  effects  test  thpt 
the  ultimate  touchstone  will  be  the  idea  of  proportionality.  We 
might  say  that  an  80-20  disproportionate  impact  is  evidence  of 
severe  disproportionality,  but  now  are  we  to  say  that  53-47  is  not 
evidence  of  disproportionality? 

Wherever  you  want  to  draw  the  line  for  practical  purposes,  the 
ultimate  test  under  the  effects  standard  will  be  some  notion  of  pro- 

^^nator^ATCH.  That  gets  to  my  next  question.  What  would  be 
the  respective  role  of  statistical  types  of  evidence  under  these  com- 
peting tests  for  identifying  discrimination? 

Professor  Erler.  I  think  that  in  the  case  of  the  intent  test,  statis- 
tical evidence  can  be  used,  but  it  is  not  proof;  that  it  can  be  used  to 
infer  intention  to  discriminate  .  . 

Senator  Hatch.  It  could  be  part  of  the  overall  circumstantial  evi- 
dence  used  to  - 

Professor  Erler.  It  could  be  part  of  what  the  Court  has  called 
the  totality  of  the  circumstances. 

Under  the  effects  test,  however,  I  think  that  statistical  evidence 
is  dispositive,  that  if  you  can  show  that  there  is  an  8O72O  mix,  for 
example,  that  in  and  of  itself  would  be  proof  of  discriminatory  pur- 
pose. 

Senator  Hatch.  Do  you  disagree,  Professor  Wegner? 

Professor  Wegner.  Senator,  I  think  that— well,  I  have  two  things 
to  observe.  First,  we  have  to  show,  even  under  a  disparate  impact 
test,  that  the  classification  is  somehow  based  on  sex,  and  that  that 
Will  therefore  require  some  

Senator  Hatch.  At  least,  that  the  results  can  be  differentiated  on 
the  basis  of  sex.  There  is  no  difference  there— you  both  are  in 
agreement  on  that  statement. 

Professor  Wegner.  That  it  has  to  be  shown  to  be  because  of  sex, 
and  that  evidence  

Senator  Hatch.  Under  the  ERA. 

Professor  Erler.  Under  the  ERA,  yes. 

Senator  Hatch.  OK.  Go  ahead. 

Professor  Wegner  [continuing!.  And  that  evidence  of  a  statistical 
nature,  therefore,  I  think  again,  has  to  be  better  than  53-47,  be- 
cause that  is  not  strong  enough  to  indicate  that  there  is  indeed  a 
gender  correlation,  in  my  opinion. 


9 

ERIC 


928 


923 

Senator  Hatch.  And  more  importantly,  do  you  agree  with  him  i  \ 
that  the  statistical  evidence,  then,  would  become  dispositive,  to  use 
his  terms? 

Professor  Wegner.  Well,  that  is  the  second  point.  I  would  dis- 
agree with  his  use  of  the  word  "dispositive,"  insofar  as  he  would 
suggest  that  it  is  dispositive  of  the  outcome. 

I  would  say  I  agree  that  it  would  be  grounds  for  establishing  a 

Krima  facie  case  that  would  require  justification,  but  again,  as  I 
ave  tried  to  say  repeatedly  here,  justification  is  in  my  mind  the 
critical  question,  and  depending  on  the  legitimacy  and  fit,  that 
indeed,  something  could  be  upheld;  so  dispositive  insofar  as  creat- 
ing a  prima  facie  case,  but  not  as  to  the  ultimate  result. 

Senator  Hatch.  But  both  of  you  would  agree,  then,  that  the  ex- 
istence of  the  statistical  evidence  would  then  put  the  burden  of 
proof  on  the  defendant  under  the  effects  test? 

Professor  Wegner.  If  it  were  adequate  

Senator  Hatch.  Under  the  ERA,  right. 

Professor  Erler.  Yes,  I  think  that  is  certainly  true,  that  the 
burden  of  proof  would  be  upon  the  lawmaker  in  that  instance  

Senator  Hatch.  Which,  under  the  intent  test,  pure -statistical  evi- 
dence alone  would  not  result  in  that  

Professor  Erler.  That  is  right,  Senator. 

Senator  Hatch  [continuing].  In  that  shifting  of  the  burden. 

Professor  Erler.  That  is  true,  yes. 

I  think  that  we  might  pursue  the  question  of  what  the  standard 
would  be  if  under  the  effects  teBt,  let  us  say  we  find  a  dispropor- 
tionate impact.  Let  us  say  we  find  a  disproportionate  impact  of  80- 
20.  What  would  then  be  the  test  of  the  rationale  or  the  reasons 
that  could  justify  such  a  disproportionate  impact? 

I  think  that  that  is  really  the  question.  I  have  said  that  most  pro- 
ponents of  the  ERA  advocate  that  once  there  is  a  disproportionate 
impact,  that  that  will  trigger  the  strict  scrutiny  test. 

Senator  Hatch.  Again,  ^ust  for  the  record,  I  wonder  if  each  of 
you  could  vei  y  briefly  distinguish  between  the  intent  versus  effects 
controversy  rnd  the  equally  important  cont  oversy  over  the  appro- 
priate standard  of  judicial  review  for  sex-based  classifications. 

As  I  am  sure  both  of  you  know,  there  are  many  who  confuse 
these  two  difficult  issues.  To  what  extent,  if  any,  are  these  issues 
related? 

Professor  Wegner? 

Professor  Wegner.  The  Supreme  Court  has  indicated  that,  under 
the  14th  amendment,  only  if  there  is  a  demonstration  of  discrimi- 
natory intent  will  enhanced  scrutiny  be  triggered  under  whichever 
of  these  standards  we  are  talking  about.  In  the  case  of  sex,  it  is  the 
middle  tier  standard,  in  the  case  of  race,  it  is  ^he  strict  scrutiny 
standard.  Therefore,  the  test  that  we  are  talking  ubout  is  reallv  the 
level  of  inquiry  that  will  be  applied  to  a  given  zone  of  protection. 

As  it  currently  stands,  only  intentional  discrimination  is  within 
that  zone  that,  will  trigger  enhanced  scrutiny,  whereas  what  we  are 
talking  about,  under  the  ERA,  as  far  as  increasing  that  extent  of 
protection  is  adoption  of  a  disparate  impact  approach  which  will  in- 
clude a  broader  range  of  cases  within  the  zone  of  those  which 
would  be  subject  to  enhanced  scrutiny. 

Senator  Hatch.  That  is  what  the  ERA  would  result  in. 
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Professor  Erler,  do  you  disagree? 

Professor  Erler.  I  think  that  what  Professor  Wegner  says  is 
true,  that  disproportionate  impact  will  trigger  some  standard  of  en- 
hanced scrutiny,  or  heightened  judicial  solicitude. 

Senator  Hatch.  Which,  to  put  in  common  terms,  means  that 
almost  all  sex  classifications  would  be  stricken  by  the  Supreme 
Court  as  unconstitutional  because  of  the  enhanced  scrutiny  or 
strict  scrutiny  standard. 

Professor  Erler.  I  think  that  either  one  of  the  tests  that  the 
Court  would  choose  to  use  to  test  laws  that  have  a  disproportionate 
impact  are  likely  to  have  a  radical  effect  upon  the  nature  of  Ameri- 
can society. 

Professor  Wegner  talks  abo«*  the  middle  tier  test,  the  important 
governmental  interest  test,  that  is  currently  in  place  for  testing 
gender  classifications.  That  is  a  very  strict  test.  Very  few  laws  can 
survive  that  test.  If  a  law  has  a  disproportionate  impact  based  upon 
gender,  and  the  middle  tier  test  is  used,  very  few  laws  are  going  to 
survive  there.  That  is  a  very  strict  test. 

Professor  Wegner.  But  we  have  examples  in  which  they  have, 
for  example,  Michael  "M"  and  the  recent  Heckler  decision  involv- 
ing the  Social  Security  Act  pension  arrangement.  So  I  think  again 
that  that  test,  if  it  is  applied  to  facially  neutral  classifications 
which  result  in  adverse,  disparate  gender-based  impacts,  provides  a 
good  compromise  in  which  there  is  careful  inquiry.  However,  if 
there  are  indeed  good  choices  made  and  close  fit  as  far  as  the  par- 
ticular classification  adopted  in  meeting  the  appropriate  and  legiti- 
mate aiid  important  governmental  ends,  then  that  could  be  upheld. 

So,  by  no  means  will  everything  be  struck  down  in  this  increased 
zone  of  protection.  What  we  are  talking  about  is  at  least  a  closer 
inquiry  into  a  larger  number  of  cases,  and  some,  but  not  all,  of 
them  being  struck  down  potentially. 

Senator  Hatch.  Professor  Wegner,  am  I  correct  that  there  are  a 
variety  of  different  tests  for  identifying  discrimination  that  go 
under  the  general  nomenclature  of  the  effects  or  the  disparate^" 
impact  test?  Which  specific  effects  test  do  you  believe  would  be^ 
read  into  the  Constitution  by  the  ERA.  Could  you  describe  the 
workings  of  this  test  briefly  for  us? 

Professor  Wegner.  I  am  not  certain  that  I  am  aware  of  exactly 
what  you  are  touching  on  as  far  as  specific  alternative  tests.  There 
have  been  different  

Senator  Hatch.  Let  me  see  if  I  can  restate  it.  What  precisely 
would  be  the  responsive  burden  that  would  have  to  be  born  by  the 
defendants  under  the  ERA  given  evidence  of  a  statistically  dispar- 
ate impact?  Would  it  be  a  burden  to  demonstrate  that  (a)  there 
was,  in  fact,  no  disparate  impact;  (b)  there  were  legitimate  nondis- 
criminatory reasons  for  their  actions;  (c)  there  were  legitimate  rea- 
sons and  no  alternative  approaches  likely  to  result  in  a  Jesser  dis- 
parate impact,  or  (d)  there  were  compelling  reasons  for  such  action. 

Proft\s  or  Wkunkk  That  is  a  thoughtful  question,  Senator.  First, 
I  think  it  would  definitely  be  in  the  realm  of  defendant's  preroga- 
tive to  dispute  the  prima  facie  showing  as  far  as  the  sufficiency  of 
the  evidrnee  on  the  existence  of  disparate  impact.  If,  for  exam- 
ple  

Senator  Hatch  The  Rufficieney  of  the  statistical  evidence? 
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Professor  Wkunkk  Yen,  that  there  could  be  a  refutation  of  the 
existence  even  of  disparate  impact  sufficient  to  trigger  any  en- 
hanced scrutiny. 

Senator  Hatch.  But  the  burden  does  shift  with  regard  to  

Professor  Wegner.  On  that  point,  the  burden  to  show  the  exist- 
ence of  disparate  impact  would  be  the  plaintiffs  burden.  So  that,  if, 
*  for  example,  plaintiff  brought  in  evidence  showing  that  80  percent 
of  women  were  foreclosed  by  a  height  standard,  defendant  could 
turn  around  and  say  he  had  evidence  to  show  that,  no,  it  was  only 
50  percent  who  were  foreclosed,  and  they  could  debate  on  that  ini- 
tial point. 

Assuming,  however  

Senator  Hatch.  But  assuming  that  the  plaintiff  was  able  to  show 
80-20,  then  

Professor  Wegnsr.  Assuming,  however,  that  that  had  in  fact 
been  shown,  I  think  that,  as  I  said,  there  would  be  inquiry  into  the 
importance  of  the  government  interest  and  the  fit. 

Now,  that  has  been  applied,  for  example,  in  the  title  VI  con- 
text—the NAACP  v.  Medical  Center  case  is  a  good  example  of  this. 
It  has  been  applied  in  ways  that  indicate  that  there  may  be  various 
alternatives,  as  you  suggested.  One  would  be  to  at  least  require  the 
Government  to  have  considered  a  variety  of  different  alternatives, 
and  I  think  that  very  likely  v  auld  be  an  appropriate  one  to  expect 
to  see  applied,  that  if  there  would  be  alternatives  that  could,  in 
fact,  be  used  that  would  have  a  lesser  impact,  that  at  the  very 
least,  those  would  have  to  be  considered. 

I  think  if  there  is  a  close  call  between  those  competing  alterna- 
tives, the  court  would  very  likely  not  second-guess  which,  in  fact, 
should  be  adopted.  But  if  there  were  readily  available  alternatives 
that  did  hav<  a  better  fit,  that  might  well,  in  fact,  be  required. 

Senator  Hatch.  Let  me  juat  ask  you  this.  Profetsors  Freedman 
and  Emerson  say  at  this  point  that  the  defendant  would  have  to 
satisfy  the  strict  scrutiny  standard.  Do  you  disagree? 

Professor  Wegner.  Senator,  they  were  writing  in  1971,  before  the 
Craig  v.  Boren  

Senator  Hatch.  They  testified  this  Congress  on  it. 

Professor  Wegner.  OK,  fine.  !  have  not  seen  that  testimony,  al- 
though I  had  inquired  about  it.  In  my  mind,  the  Craig  v.  Boren 
standard  can  very  closely—can  require  a  court  very  closely  to  in- 
quire into  matters  and  in  mat  ;  instances  will  strike  down  a  classi- 
fication without  even  getting  to  the  level  of  compelling  or  strict 
scrutiny.  So  I  think  that  you  could  see  the  same  result  on  this 
Craig  v.  Boren  standard  in  many  instances,  without  even  having 
reached  the  question  to  which  those  two  would  have  to  be  applied. 

Senator  Hatch.  Well,  if  the  Craig  v.  Boren  standard  is  the  stand- 
ard today,  why  do  we  need  the  ERA? 

Professor  Wegner.  Again,  here,  I  am  talking  about  facially  neu- 
tral classifications  which  are  not  currently  applied  to— which  are 
not  currently  subjected  to  increased  scrutiny  beyond  the  rational 
basis  test  under  the  existing  law. 

I  would  agree  with  them  that  a  compelling  State  interest  or  a 
qualified  absolute  standard,  as  is  described  in  the  Yale  article 
should  be  applied  where  we  are  talking  about  facially  discriminato- 
ry conduct,  because  that,  just  on  the  surface,  is  generalizing  in  a 
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way  that  is  requiring  us  to  look  at  the  whole  class  of  men  or 
women  rather  than  to  their  individual  situations,  and  that  that 
calls  for  the  strictest  sort  of  inquiry. 

What  I  am  suggesting  is  that  a  court  might  well,  where  we  ore 
dealing  with  facially  neutral  classifications,  which  nevertheless 
have  substantial  impact,  adverse  impact,  might  well  decide  that 
there  should  be  a  slightly  lesser  test,  but  one  that  i&Na  searching 
test  nevertheless,  as  a  means  of  getting  to  possible  overbreadth  or 
underinclusion  of  such  facially  neutral  standards.  \ 

Senator  Hatch.  But  you  do,  then,  disagree  with  Professor  Freed- 
man  on  the  standard  of  judicial  review,  assuming  that  I  Vve 
quoted  her  correctly  today. 

Professor  Wegner.  If  I  understand  you  as  saying  that  as  far  as 
disparate  impact,  I  guess  I  would  disagree;  if  what  she  was  address- 
ing was  disparate  impact  where  we  have  facially  neutral  classifica- 
tions. If  we  were  dealing  with  facially  discriminatory  or  purposeful 
discrimination,  I  would  say  com,  jlling  State  interest  or  qualified 
absolute  standard. 

Senator  Hatch.  I  see.  One  of  the  difficulties  I  have  with  the  ERA 
is  that  we  have  much  conflicting  testimony  on  what  it  does  mean, 
what  changes  it  will  result  in,  how  it  will  affect  our  judicial  and 
legislative  systems,  our  system  of  values,  our  whole  constitutional 
structure. 

Professor  Wegner.  Senator,  if  I  could  just  make  one  more  point 
on  that,  it  seems  to  me  in  talking  about  what  standard  is  to  be  ap- 
plied, that  is  a  question  that  we  come  up  against  many  times  as  far 
as  any  future  decisions  by  courts  in  whatever  arena  we  are  talking 
about.  I  do  not  think  that  the  ERA  is  really  that  different  in  that 
regard  as  far  as  questions  of  the  approach  a  court  might  take  some- 
time in  the  future. 

It  seems  to  me  that  what  we  are  suggesting  is— I  am  sure,  Pro- 
fessor Freedman,  as  well  as  I— that  there  would  be  closer  inquiry 
here,  and  I  think  in  a  large  number  of  cases,  which  of  those  two 
standards  were  adopted  in  this  area  might  well  not  make  p  differ- 
ence in  the  results.  .  . 

Senator  Hatch.  OK.  If  each  of  you  are  correct,  that  discrimina- 
tion under  the  ERA  would  be  identified  by  some  form  of  disparate 
impact  test,  it  would  be  accurate,  would  it  not,  to  conclude  that  the 
ERA  would  alter  the  present  test  for  identifying  sex  discrimina- 
tion. 

Now,  is  that  a  correct  conclusion?  The  present  constitutional 
test,  as  I  underst  nd  it,  articulated  in  the  Feeney  case  and  else- 
where, is  the  intent  test,  is  it  not? 

Professor  Wecjner.  Yes;  the  current  test  under  the  14th  amend- 
ment is  the  intent  test. 

Senator  Hatch.  So  that  would  be  changed  by  the  ERA? 

Professor  Wagner.  That  is  what  I  am  suggesting,  that  it  could  be 
interpreted  ir.  hat  way,  yes. 

Professor  Eri.br.  I  think  it  is  certainly  true  that  the  ERA  will 
change  the  inti  nt  test  to  one  of  effect*. 

If  l  could  just  say  something  about  Professor  Wegner's  last  re- 
marks, the  reason  that  the  advocates  of  ERA  are  moving  to  an  ef- 
fects test  is  simply  because  of  the  alleged  difficulty  in  showing  pur- 
poseful or  intentional  discrimination.  It  is  naid  that  the  effrcts  test 
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is  aimply  a  good  way  of  ferreting  out  laws  which  are  neutral  on 
their  face,  bat  which  are  merely  subterfuges  for  some  kind  of  dis- 
crimination. 

So  it  seems  to  me  that  the  necessary  analysis  is  that  where  there 
is  a  disproportionate  impact,  the  law  must  be  treated  as  if  it  made 
a  classification  based  on  gender  on  its  face.  Now,  any  law  that  clas- 
sifies on  the  basis  of  gender  on  its  face,  under  ERA,  will  be  subject 
to  the  strict  scrutiny  test.  I  do  not  think  it  is  going  to  be  any  differ- 
ent here.  I  think  as  a  theoretician  of  the  equal  rights  amendment 
that  Professor  Freedm&n  is  more  accurate  here.  After  all,  the 
impact  test  is  a  way  of  showing  that  laws  neutral  on  their  face  are, 
in  fact,  discriminatory.  Any  law  which  classifies  on  its  face  on  the 
basis  of  gender  will  be  subject  to  strict  scrutiny,  and  I  must  simply 
assume  that  any  law  which  has  a  disproportionate  impact  will  be 
subject  to  the  strict  scrutiny  test  as  well. 

Senator  Hatch.  Professor  Wegner,  in  your  opinion,  what  would 
be  the  greater  contribution  of  the  ERA— the  elevation  of  the  inter- 
mediate scrutiny  standard  to  a  strict  scrutiny  standard,  or  the 
transformation  of  the  intent  test  for  defining  discrimination  to  an 
effects  test. 

Would  the  ERA  be  nearly  as  important  a  reform  if  either  of 
these  constitutional  contributions  were  absent? 

Professor  Wegner.  I  think  they  are  both  very  important  contri- 
butions. I  hesitate  to  say  which  is  more  important.  I  think  1  would 
have  to  say  in  my  mind,  they  are  equally  important. 

Senator  Hatch.  They  are  equally  important. 

Professor  Barbara  Brown,  as  you  know,  a  leading  scholar  of  the 
equal  rights  amendment,  has  stated  in  her  textbooks  on  women's 
rights  that  the  Supreme  Court's  holding  in  Washington  v.  Davis, 
applying  the  intent  test  to  the  14th  amendment  "will  not  be  an  ap- 
propriate standard  under  the  ERA." 

Professor  Wegner,  do  you  agree  with  Professor  Brown's  obsekva- 
tion  on  the  applicability  of  Washington  v.  Davis? 

Professor  Wegner.  Yes;  I  think  we  are  dealing  with  a  different 
amendment  with  a  different  legislative  history,  and  I  think  that  it 
well  may  be  the  case  that  the  courts  would  recognize,  in  the  light 
of  that  unique  history  and  context,  that  there  should  be  an  applica- 
t  tion  of  an  impact  standard. 

Senator  Hatch.  Well,  could  each  of  you  define  for  the  record  how 
you  interpret  Washington  v.  Davis? 

Professor  Wegner.  Washington  v.  Davis  held  that  as  far  as  racial 
discrimination  was  involved  under  the  equnl  protection  clause,  that 
only  intentional  racial  discrimination  would  trigger  a  compelling 
interest  test  under  strict  scrutiny. 

Senator  Hatch.  Do  you  agree? 

Professor  Erler.  There,  the  court  specifically  rejected  the  dispro- 
portionate impact  test  of  racial  discrimination,  noting  that  without 
some  showing  of  a  purpose  or 'intention  to  discriminate,  ti  e  equal 
protection  clause  did  not  protect  against  that  kind  of  discrimina- 
tion. 

Senator  Hatch.  Professor  Wegner,  1  am  a  little  bit  confused 
here.  If  1  understand  you  correctly,  you  are  saying  that  despite  the 
tact  that  the  14th  amendment  and  the  equal  rights  amendment  use 
extremely  similar  language,  the  Supreme  Court  holding  in  the 
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Washington  v.  ikwin  case,  defining  what  constitutes  discrimination 
under  the  14th  amendment,  will  not  be  applicable  to  the  equal 
rights  amendment. 
Professor  Wegner.  Yes. 

Senator  Hatch.  How  can  this  be  so?  Isn't  there  a  presumption 
that  similar  language,  whenever  it  is  used  in  the  Constitution, 
means  something  similar? 

Professor  Wegner.  Senator,  as  I  said  in  my  written  testimony,  I 
think  there  is  definitely  a  question  of  construction  here.  I  think 
that  an  argument  can  be  made  that  first,  because  of  the  similarity 
in  language,  and  second,  because  of  the  evidence  of  congressional 
intent  to  extend  to  gender  the  protections  currently  afforded  race 
under  the  14th  amendment,  that  then  an  intent  standard  might  be 
said  to  be  incorporated  within  the  ERA. 

I  would  say  on  balance,  though,  my  view  is  that  the  better  con- 
struction would  be  to  take  into  account  the  full  legislative  history 
oHhe  equal  rights  amendment,  as  the  court  will  do,  looking  beyond 
the  literal  language  of  the  amendment  itself,  and  in  light  of  hear- 
ings such  as  this  one  and  statements  in  that  Yale  article  and  so  on, 
that  there  is  sufficient  evidence  to  indicate  that  an  impact  stand- 
ard should  be  applied  here.  I  think  the  court  will  look  at  the  ERA 
on  its  own  terms. 

Senator  Hatch.  Assume  that  the  ERA  has  been  ratified,  Profes- 
sor Wegner,  as  part  of  the  Constitution.  And  assume  that  a  munici- 

f»al  police  department  offers  an  employment  examination  along  the 
ine  of  the  examination  which  was  involved  in  the  Washington  y. 
Davis  case.  Assume  that,  as  in  that  case,  there  is  no  evidence  what- 
soever of  purposeful  discrimination.  Assume  also  that  not  only  do 
black  applicants  fare  poorly  in  the  exam,  as  in  the  Davis  case,  but 
that  women  applicants  fare  eaually  poorly  in  the  examination. 

Now,  am  I  cot  rect  that  the  black  applicants  would  continue  to  be 
unable  to  litigate  a  14th  amendment  claim  because  of  Davis,  but 
that  the  female  applicants  could  litigate  an  equal  rights  amend- 
ment claim? 

In  other  words,  the  women  applicants  could  claim  discrimination, 
but  the  black  applicants  could  not,  if  the  equal  rights  amendment 
were  passed. 

Professor  Wegner.  I  am  glad  you  asked  that  question,  Senator, 
because  something  that  Mr.  Erler  said  rose  in  my  mind  to  touch  on 
that  point  as  well.  Yes,  in  short.  But  I  think  the  committee  has  to 
bear  in  mind  that  they  are  dealing  with  a  particular  problem 
here—that  is,  the  problem  of  gender  discrimination— and  I  think 
the  committee  should  not  hesitate  to  fully  redress  that  problem,  de- 
spite the  fact  that  the  problem  in  the  context  of  racial  discrimina- 
tion may  not  have  been  fully  answered,  at  least  in  some  people's 
view,  to  their  satisfaction  in  view  of  the  Washington  v.  Davis  case. 

I  think  I  would  take  issue  in  any  event  with  the  statement  Pro- 
fessor Erler  had  made  concerning  the  history  of  discrimination  on 
the  basis  of  gender.  He  said  there  had  not  been  anything  compara- 
ble to  racial  discrimination  as  far  as  unfortunate  history  of  dis- 
crimination. And  I  would  cite,  for  example,  the  Bradwell  case,  in 
which  the  Supreme  Court  had  said  that  women  could  not  be  law- 
yers. I  think  that  is  just  one  small  example  of  the  kind  of  history  of 
discrimination  wp  have  faced,  something  that  the  ERA  is  attempt- 
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ing  to  correct  and  I  think  needs  to  be  addressed  and  fully  addressed 
on  its  own  terms. 

Senator  Hatch.  But  if  I  understand  you  correctly,  Professor 
Wegner,  you  are  saying  that  the  ERA  will  introduce  into  the  Con- 
stitution a  more  rigorous  standard  for  identifying  sex  discrimina- 
tion than  for  identifying  race  discrimination. 

Professor  Whgnkr.  You  are  using  the  term,  "standard."  I  do  not 
believe  you  are  referring  to  the  choice  of  scrutiny,  but  instead,  to 
the  zone  of  situations  protected,  and  I  would  agree  that  indeed, 
impact  would  be  addressed  under  the  ERA,  eve  n  though  it  has  not 
been  seen  to  be  the  trigger  for  enhanced  scrutiny  under  the  14th 
amendment. 

Senator  Hatch.  In  other  words,  it  would  be  a  greater  stand- 
ard  

Professor  Wkgner  [continuing].  With  respect  to  race— a  broader 
zone  of  protection;  yes. 
Senator  Hatch.  Professor  Erler? 

Professor  Erler.  Yes.  As  I  said  in  my  opening  remarks,  it  does 
not  make  sense  to  me  from  any  constitutional  point  of  view  that 
gender  classifications  will  receive  a  higher  level  of  scrutiny  than 
racial  classifications,  and  the  remark  about  the  Bradwell  case, 
where  the  Court  decided  that  the  States  could  restrict  women  from 
becoming  lawyers  is  hardly  the  Dred  Scott  case,  where  blacks  of  Af- 
rican ancestry  were  said  to  be  ineligible  for  citizenship  in  the 
United  States  and  that  they  could  therefore  not  have  civil  or  politi- 
cal rights  of  any  kind.  Again,  I  must  say  that  the  history  of  racial 
discrimination  in  the  United  States  bears  no  analogy  to  the  history 
of  gender  discrimination  in  the  United  States,  nor  do  I  think  for 
the  purposes  of  law  does  gender  bear  any  analogy  to  race. 

Senator  Hatch.  Do  you  agree  with  Professor  Wegners  conclusion 
that  if  the  equal  rights  amendment  passes,  that  there  would  be  a 
more  rigorous  standard  vis-a-vis  effect  versus  intent,  in  sex  discrim- 
ination cases  than  in  race  discrimination  cases? 

Professor  Erler.  Yes,  Senator.  I  do  not  think  there  would  be  any 
doubt  about  that.  Gender  classifications  will  have  to  meet  a  more 
strict  test  than  racial  classifications. 

It  is  interesting  that  the  ERA  would  overturn  the  Washington  v. 
Ikivix  case,  but  only  with  respect  to  gender  classifications  and  not 
racial  classifications. 

Senator  Hatch.  Professor  Wegner,  in  an  earlier  hearing  on  the 
matter  of  the  ERAs  impa< fc  upon  Social  Security,  Jane  Sherburne, 
a  leading  supporter  of  the  ERA,  argued  that  the  disparate  impact 
analysis  would  require  substantial  reforms  of  the  Social  Security 
system.  Earlier,  Dorothy  Ridings,  president  of  the  League  of 
Women  Voters,  argued  that  a  wide  variety  of  Government  pro- 
grams of  financial  support  would  have  to  be  reformed  to  "eliminate 
any  aspects  which  have  a  disproportionately  negative  impact  on 
one's  aex."  Among  the  programs  she  alluded  to  were  pension  pro- 
grams, Social  Security,  and  welfare. 

Now,  in  your  opinion,  would  such  economic  programs  be  subject 
to  the  same  constitutional  analysis  as  other  governmental  actions 
and  policies,  particularly  the  effects  test  which  you  claim  would  be 
incorporated  into  the  ERA? 
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Professor  Wkunkk.  Yes,  they  would  be  subject  to  the  same  analy- 
sis. I  would  have  to  say  that  that  i*  nuch  a  broad  question,  without 
looking  at  the  specific  aspects  of  pension  or  other  provisions  that 
you  are  alluding  to,  that  it  is  difficult  to  answer  as  far  as  precise 
outcomes.  We  have  seen  a  series  of  cases  litigated  already,  concern- 
ing situations  in  which  there  are  requirements  of  dependency  to  be 
demonstrated  by  one  sex  or  the  other,  things  like  that,  that  have 
already  been  struck  down,  so  I  think  that  is  an  ongoing  process  in 
any  event. 

Professor  Erler.  It  is  indeed  an  ongoing  process,  but  I  think  that 
the  passage  of  ERA,  would  radicalise  that  to  an  unbearable  ex- 
treme. 

Again,  if  we  use  impact  analysis,  whatever  laws  or  governmental 
actions  that  have  a  disproportionate  impact  upon  one  gender  would 
be  subject  to  a  heightened  level  of  judicial  scrutiny. 

Senator  Hatch.  And  to  being  stricken  as  unconstitutional. 

Professor  Erler.  And  being  stricken  as  unconstitutional,  that  is 
true. 

Whatever  test  you  choose,  whether  it  is  the  strict  scrutiny  test  or 
the  intermediate  scrutiny  test,  many  laws  \yill  have  to  give  way 
under  the  ERA. 

Professor  Wegner.  Again,  I  would  simply  cite  the  recent  Heckler 
case  which  in  fact  upheld  what  Congress  had  done  to  try  to  remedy 
something  precisely  in  the  area  of  pensions. 

Senator  Hatch.  But  actually,  wasn't  that  a  transitional  law? 

Professor  Wegner.  It  was,  but  to  say  that  if  something  is  indeed 
carefully  tailored  that  it  would  be  sustained  seems  to  me  that  that 
demonstrates  that  to  be  the  case. 

Senator  Hatch.  Now,  when  we  talk  a  >out  the  concept  of  dispar- 
ate impact,  are  we  referring  to  the  concept  in  the  context  of  men 
as  a  whole  or  women  as  a  whole,  or  is  it  permissible  to  think  of 
this  concept  as  applied  to  subgroups  of  men  or  women? 

To  whom  is  it  proper  to  apply  the  concept  of  disparate  impact? 

Professor  Wegner.  I  think  again,  the  notion  is  that  disparate 
impact  could  be  evidence  of  the  use  of  a  facially  neutral  classifica- 
tion which  is,  in  fact,  linked  to  gender,  and  that  in  my  mind,  that 
is  referring  to  the  overall  class  of  women  or  men  as  a  whole.  I  am 
not  sure,  again,  if  there  is  something  behind  your  question  more 
specifically— 1  might  be  more  responsive. 

Senator  Hatch.  Would  you  agree  or  disagree  with  Judith  Sher- 
burne, who  recently  testified  on  the  relationship  between  the  ERA 
and  Social  Security,  and  who  appeared  to  argue  that  the  amend- 
ment would  be  triggered  by  the  fact  that  a  particular  subclass  of 
women,  homemakinj;  women  in  this  case,  were  disadvantaged  by 
thi*  KRA.  Is  this  a  proper  approach  in  ERA  analysis? 

Professor  Wegner.  A^ain,  I  am  not  sure,  without  a  specific  con- 
text to  put  that  in  I  could  imagine  the  application  of  a  lav/  that 
would  severely  affect  women  who  happen  to  be  homemakers,  Hut  1 
am  not  sure  — 

Senator  Hatch.  1  think  what  I  am  saying  is  do  you  have  to  look 
to  women  as  u  class  in  order  to  trigger  effects  analysis,  or  can  you 
look  to  subclasses  of  women— -homemakers,  for  example? 

Professor  Wkknkk.  1  guess  without  the  context  to  put  that  in,  I 
think  you  would  look  to  women  as  a  whole,  but  if  there  is  a  severe 
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adverse  effect  on  a  large  proportion  of  them  who  happen  to  be 
homemakers,  that  that  would  perhaps  p«ve  rise  to  this  kind  of  an 
inquiry.  , 

Professor  Erler.  Senator,  I  think  that  that  is  quite  possible  that 
the  courts  would  look  to  various  subgroup,  homemakers,  perhaps 
poor  women  ^igj^atever  the  case  might  happen  to  be  That  would 
rpean  that  laWSTTlat  did  not  have  a  severe  disproportionate  impact 
yn  women  as  a  class  could  nevertheless  have  a  disproportionate 
impact  on  certain  subgroups  within  the  class  of  women. 

I  think  that  the  court  might  Very  well  use  that  analysis.  And  to 
clarify  a  remark  made  by  Professor  Wegner,  the  two  most  recent 
gender  classifications  to  survive  intermediate  scrutiny—and  the 
only  two  I  know— Michael  "M"  and  Heckler— were  laws  discrimi- 
nating against  men. 

Senator  Hatch.  I  would  liki*  to  run  through  a  hypothetical  con- 
troversy in  order  to  better  understand  the  operation  of  the  effects 
test. 

Let  us  suppose  that  the  ERA  is  ratified  later  this  year  as  part  of 
the  Constitution.  Let  us  further  suppose  that  next  year,  the  Con- 
gress decides  that  it  wants  to  embark  upon  major  tax  reform  and 
ultimately  enacts,  after  a  bitter  legislative  fight,  a  flat  tax  rate  pro- 
posal, which  sharply  d  inishes  the  progressivity  of  our  present 
tax  system. 

Suppose  that  a  civil  rights  organization,  the  Women's  Equity 
Action  League,  for  example,  decides  to  challenge  that  action  in 
Federal  court.  They  argue  that  women  as  a  class  earn  approxi- 
mately 60  cents  for  every  $1  earned  by  men  as  a  class,  and  that  a 
reduction  in  the  progressivity  of  the  tax  system  would  naturally  op- 
erate for  the  relative  benefit  of  the  class  of  male  workers,  and  the 
relative  detriment  of  'he  class  of  female  workers. 

Now,  am  I  correct  that  the  Women's  Equity  Action  League,  at 
that  point  would  have  overcome  their  initial  burden  and  demon- 
strated that  the  flat  tax  proposal  yielded  a  disparate  impact  upon 
women7 

Professor  Wegner.  I  suppose  so.  That  is  not  something  I  have 
considered  before.  I  think  again  it  is  a  matter  of  evidence.  If  that 
were  shown  to  be  the  case  for  the  overall  class,  it  might  be  that  it 
would  be  narrowed  down  in  some  way  to  one  particular  level  of 
income  and  to  women  who  are  in  some  way  affected  by  that. 

Senator  Hatch.  But  the  court  certainly  would  not  grant  summa- 
ry judgment  in  that  case? 

Professor  Wegner.  No. 

Senator  Hatch.  This  would  be  litigation  that  could  overrule  the 
legislative  judgment  of  the  entire  Congress  of  the  United  States. 

Professor  Wegner.  I  think  I  said  that  is  far  as  the  prima  fiacie 
ease,  there  would  have  to  be  careful  evidentiary  consideration.  As 
far  as  ultimate  justification,  I  would  suspect  that  that  would  be 
withheld,  in  my  best  judgment. 

Senator  Hatch  But  they  would  have  to  go  to  a  fullblown  trial, 
no  matter  what,  on  that  issue? 

Professor  Wegner.  I  would  suspect  so. 

Senator  Hatch.  And  that  is  just  one  issue,  f  can  think  of  count- 
less ones  like  that. 
Professor  Krlrr? 
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Professor  Khi>«  Thut  iH  a  good  example,  Senator.  1  think  it  is 
certainly  true  that  the  disproportionate  impact  of  a  nonprogressive 
tax,  given  the  fact  that  women  earn  less  money  as  a  class,  that 
that,  would  establish  prima  facie  evidence  of  gender  discrimination. 

Senator  Hatch.  That  is  just  a  hypothetical,  but  not  a  wholly  un- 
likelv  one,  because  we  are  talking  about  a  flat  rate  tax  in  Congress, 
which  a  lot  of  people  think  would  b<  more  fair  than  the  present 
progressive  tax.  ,  . ,  ,  _    . , 

Let  me  just  suggest  a  few  statutes  that  would  have  an  arguably 
disparate  impact  similar  to  that  particular  hypothetical;  veterans 
benefits  height  and  weight  employment  requirements;  prostitution 
laws;  rape  laws;  welfare  benefits;  Social  Security  laws;  sales  tax 
laws-  comparable  worth;  occupational  licensing;  licensing— insur- 
ance practices;  SAT  and  other  academic  testing  policies;  abortion 
laws;  affirmative  action  policies,  protective  labor  laws;  draft  regis- 
tration; military  personnel  policy;  pension  programs;  health  insur- 
ance; research  grants;  athletics  policies;  domestic  relations;  proper- 
ty laws;  divorce  and  custody  laws;  illegitimacy  laws;  seniority  sys- 
tems; wills  and  states.  All  of  those  have  a  variety  of  issues  that 
could  bj  challenged  in  fullblown  trials  because  of  this  so-called  dis- 
parate impact  teti.   n 

Do  either  of  you  disagree  with  that  conclu^on  on  my  part. 
I  have  only  listed  a  few. 

Professor  Wegner.  Senator,  I  would  have  to  3ay  that  I  think  that 
once  there  began  to  be  judicial  interpretation  and  some  decision  as 
far  as  what  are  acceptable  justifications,  that  the  number  of  cases 
brought  would  probably  settle  down.  I  think  it  is  well-you  have 
touched  upon  a  whole  variety  of  areas,  but  there  already  is  litiga- 
tion in  some  of  those  areas  dealing  with  facially  discriminatory 
standards  that  have  been  modified  by  the  statutes—- 

Senatoi  Hatch.  But  would  not  the  ERA  shift  the  burden  of  proof 
to  the  Government  to  explain  and  justify  its  actions  to  Federal 
courts  and  judges.  Don't  you  agree  that  that  is  what  is  going  to 
happen  if  the  ERA  is  prssed  and  ratified? 

Professor  Wkgner.  Assuming  that  the  initial  level  of  proof  is  es- 
tablished, and  assuming  that  someone  is  going  to,  in  fact,  challenge 
in  court,  then  I  think — — 

Senator  Hatch.  Sure.  , 

Professor  Wkgner  [continingj.  That  would  be  the  Governments 

^Senator  Hatch.  In  other  words,  this  burden  is  going  to  shift  to 
the  Government,  assuming  you  can  show  any  statistical  justifica- 
tion under  the  disparate  impact  test.  This  presently  is  not  our  law. 

Professor  Wkgner.  And  assuming,  again,  that  that  is  the  Govern- 
ment's burden;  it  is  nevertheless  not  going  to  follow  in  every  case 
that  the  Government  would  lose  the  case. 

Senator  Hatch.  But  there  will  be  cases  brought  in  every  oiie  of 
these  areas  cases  in  which  the  burden  will  be  shifted  to  the  uov- 

tr Professor  Wkgnkk.  So  your  concern  is  litigation  costs,  then, 

Senator  Hatch.  My  concern  is  that  the  courts  are  going  to  decide 
all  of  these  isnues  In  our  initial  hearing  Senator  Tsongas  was  very 
honest  when  he  cam*-  out  and  acknowledged  that  the  courts  would 
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decide.  You  seem  to  be  Haying  the  same  thing:  that  if  the  plaintiff 
can  meet  the  initial  burden  of  proof  of  showing  a  significant  statis- 
tical disparate  impact,  then  that  burden  of  proof  shifts  to  the  Gov- 
ernment, and  the  Government  is  going  to  have  to  de  end  itself 
against  constitutional  violations.  What  I  conclude  from  that  is  the 
courts  are  going  to  be  in  a  position,  if  the  equal  rights  amendment 
is  passed,  to  be  able  to  second-guess  the  judgment  of  the  other  two 
branches  of  Government  as  well  as  the  States. 

Professor  Wegnbr.  Senator,  I  think  the  courts  in  many  instances 
have  displayed  their  concern  for  separation  of  powers  and  that 
they  still  would  be  informed  in  their  decisions  by  such  fundamental 
principles. 

Senator  Hatch.  But  you  agree  that  a  tremendous  amount  of  liti- 
gation would  result. 

Professor  Wegner.  I  suspect  that  litigation  could  be  brought,  and 
I  think  that  the  courts  would  handle  it  in  a  reasonable  fashion,  is 
they  attempt  to  do. 

Senator  Hatch.  Well,  depending  upon  whose  point  of  view. 

Go  ahead. 

Professor  Erler.  Well,  Senator,  I  

Senator  Hatch.  I  personally  have  a  great  deal  of  difficulties  with 
the  courts  deciding  all  these  social  and  economic  issues.  That  is  not 
their  proper  role. 

Now,  that  does  not  mean  that  everything  that  elected  represent- 
atives of  the  people  do  is  right,  because  the  courts  are  always  em- 
powered to  Find  acta  of  Congress  unconstitutional.  But,  if  the  dis- 
parate impact  test,  or  the  results  test,  or  the  effects  test— whatever 
you  want  to  call  it— becomes  law  because  of  the  equal  rights 
amendment,  it  would  represent  a  radical  change,  in  not  only  our 
legislative  processes  in  this  Country,  but  in  our  judicial  processes  as 
well;  it  would  open  the  door  to  massive  amounts  of  litigation 
throughout  society  involving  these  very  sensitive  and  difficult 
areas. 

Professor  Jrler.  Senator,  I  agree  with  vou  that  the  primary  re- 
sponsibility in  constitutional  government  for  making  policy  belongs 
with  the  legislative  branch,  the  most  representative  branch  of  Gov- 
ernment, and  I  think  I  share  your  concerns  about  courts  today 
taking  over  more  and  more  of  the  policymaking  functions  from  the 
legislature,  and  I  believe  that  the  disparate  impact  standard  that 
will  be  established  by  the  ERA  will  force  more  of  these  policy 
issues  into  the  courts,  and  it  is  not  so  much  the  volume  of  litigation 
that  I  worry  about,  but  the  fact  that  the  ERA  will  establish  prima 
facie  rases  regarding  many  of  these  laws  you  mentioned,  and  that 
many  of  the  laws,  if  not  a  majority  of  those  laws,  will  Have  to  give 
way  under  the  oquol  rights  amendment. 

Senator  Hatch.  I  have  a  lot  of  respect  for  the  federal  judiciary, 
but  I  also  know  that  it  becomes  politicized  from  time  to  time.  Con- 
gress granted  almost  300  judges  for  President  Carter  to  appoint 
several  years  ago.  A  lot  of  conservatives  feel  that  tho3e  judges  by 
and  large  are  basically  liberal,  activist  judges  who  would  love  to  be 
able  to  employ  the  disparate  impact  test  in  "innovative"  and  "cre- 
ative" ways.  We  now  have  a  bankruptcy  bill  before  both  Houses  of 
Congress.  In  that  bill  are  B5  more  judges.  It  is  no  secret  that  some 
do  not  want  to  create  those  judgeships  because  they  do  not  want 
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Ronald  Reagan  appointing  Hfi  judges.  That  is  a  pittance  compared 
to  Carter,  but  nevertheless,  they  do  not  want  him  appointing  them, 
because  they  may  be  more  moderate  or  conservative  judges. 

These  judges  are  appointed  subject  only  to  their  confirmation  by 
the  U.S.  Senate.  They  are  not  elected.  They  are  appointed  by  who- 
ever is  President,  and  he  can  appoint  whatever  ideological  mix  he 
desires.  You  can  see  why  a  lot  of  people  simply  do  not  want  un- 
elected  and  unaccountable  judges  deciding  all  these  very  difficult 
issues.  And  yet,  the  one  thing  I  find  consistently  throughout  these 
hearings  is  the  willingness,  by  some,  to  leave  these  issues  to  the 
courts,  and  let  the  judicial  elite  decide.  That  is  not  to  say  that  the 
Congress  is  right  in  everything  it  does— I  know  it  i  not— but  at 
least  you  can  turn  us  out  of  office  if  you  do  not  like  what  we  do  or 
stand  for.  You  at  least  have  that  ballot  box  opportunity  to  say  that 
we  do  not  like  what  is  going  on  in  Congress.  You  do  not  have  that 
with  lifetime-tenured  judges.  That  is  the  nub  of  the  problem  that 
some  of  us  have  with  the  ERA. 

i  want  to  compliment  both  of  you.  I  think  both  of  you  have  been 
us  articulate  as  any  other  pair  of  witnesses  that  we  have  had  in 
these  equal  rights  amendment  hearings. 

Professor  Wegner,  ti>ere  is  no  question  you  are  an  authority  in 
this  area,  and  I  have  tf/eat  respect  for  you. 

We  have  had  vou  before  this  committee  before,  Professor  Erler, 
and  we  have  deop  respect  for  you. 

I  would  hope  you  would  both  be  willing  to  come  back  and  help  us 
on  other  constitutional  issues  as  they  arise  through  the  years. 

I  just  want  to  personally  congratulate  both  of  you  for  the  excel- 
lent statements  you  have  made.  You  have  helped  this  committee 
come  to  a  better  understanding  of  this  very  difficult  and  complex 
issue.  I  certainly  understand  your  respective  points  of  view  and  re- 
spect both  of  you  for  them. 

We  will  recess  the  hearing  until  our  next  hearing  which  will  be 
on  May  23.  We  will  then  consider  the  impact  of  the  ERA  on  homo- 
sexual rights. 

So  with  that,  thank  you  both  for  coming,  and  we  will  recess  until 
further  notice. 

[Whereupon,  at  11:23  a.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.]. 

[The  following  material  wan  subsequently  supplied  for  the 
lecord.j 
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(From  Xhm  Will  ftmt  Journal,  Jan.  2J>,  19H4) 

Constitution  Isn't  Place  rot  Rrmkdiat»on  or  Bkas 
(By  Carol  Tyler) 

I  am  a  wife,  the  mother  of  two  and  consider  myself  a  feminist.  I  have  consistently 
supported  the  Equal  Rights  Amendment.  In  recent  months,  however,  I  have  begun 
to  wonder  whether  the  ERA,  which  many  in  the  women's  movement  endom,  would 
mint  women  constitutional  rights  that  do  not  exist  for  blacks  and  othir  "protected 

To  my  mind,  equality  is  achieved  through  the  absence  of  discrimination.  How  we 
define  discrimination  therefore  becomes  critically  important.  The  Supreme  Court 
has  always  denned  it  under  the  equal  jprotection  clause  of  the  14th  Amendment  as  c 
federal  or  qtate  action  that  intentionally  creates  classifications  based  upon  race,  reli- 
gion, color  or  national  origin.  What  feminist  leaders  seem  to  want  is  a  constitutional 
amendment  that  would  reach  far  beyond  the  14th  Amendment  by  erasing  laws  that 
have  the  effect  of  treating  women  differently  from  men. 

Last  November,  the  House  of  Representatives  failed  in  its  rather  hasty  attempt  to 
brina  the  ERA  up  for  a  vote  and  send  it  to  the  Senate  in  time  for  the  1984  elections. 
Neither  the  hearing  record  nor  the  committee  report  has  been  released,  so  we  are 
left  only  with  the  words  of  the  amendment's  chief  advocates  to  explain  its  otherwise 
simple  language. 

Rep.  Geraldtne  Ferraro  (D.,  N.Y.)  was  unequivocal.  The  ERA,  she  said,  not  only 
would  strike  laws  that  intentionally  discriminate  against  women,  but  would  also 
lead  to  challenges  of  "sex-neutval"  laws  that  "disproportionately  impact"  on  women. 
Similarly,  Judy  Goldsmith,  president  of  the  National  Organisation  for  Women,  has 
tried  to  justify  a  constitutional  effects  test  by  saying  an  intent  test  which  has 
formed  the  basis  for  every  successful  equal  protection  claim  brought  under  the  14th 
Amendment,  is  "often  impossible"  to  prove.  Rep.  Patricia  Schroeder  (D.,  Colo  ),  one 
of  the  principal  sponsors  of  the  amendment,  has  played  down  the  efforts  to  define 
the  ERA  by  saying  simply  that  its  adoption  would  establish  "equal  righta"  and  that 
everybody  in  America  knows  what  that  means." 

It  has  been  only  within  the  past  25  years  that  blacks  have  begun  to  receive  the 
kind  of  quality  that  was  envisioned  for  them  when  the  14th  Amendment  was  rati- 
•  Jj  1868,  "iey>  alon?        re,Woua  »nd  ethnic  minorities,  have  since  become 
clothed  in  an  interpretation  of  the  equal  protection  clause  that  places  all  intentional 
classifications  against  them  under  strict  scrutiny  by  a  reviewing  court. 

Since  intent  clearly  can  be  established  by  indirect  proof,  as  it  has  often  been  in 
school  busing  cases  in  the  North,  any  such  classification  is,  then,  subject  co  a  two- 
stage  analysis:  It  must  make  a  deliberate  distinction  on  the  basis  of  race,  religion, 
color  or  national  origin,  and  there  must  be  no  "compelling  and  overriding  state  in- 
terest to  justify  its  retention.  Today,  despite  great  strides  brought  about  in  part 
through  the  national  debate  over  ERA  12  years  ago,  gender-based  distinctions  still 
hove  not  acquired  this  same  level  of  constitutional  protection. 

When  the  ERA  oasstd  the  Senate  Judiciary  Committee  in  1972.  Sen.  Birch  Bayh 
<D ,  Ind  >  suggested  that  if  the  court  upgraded  the  constitutions  I  status  of  women 
then  "p  rt  of  the  reason  for  the  amendment  would  disappear."  At  that  time,  distinc- 
tions that  lawn  made  between  men  and  women  were  not  subject  to  the-  "compelling 
nnd  overriding  state-interest"  test,  and  inequities  were  therefore  far  more  wide 
spread  and  obvious.  But  over  the  years,  the  constitutional  status  of  women  under 
the  equal  protection  clause  has  gradually  improved. 

The  most  recent  test  was  advanced  in  I9fl2  by  the  first  wnr  in  to  sit  on  the  Su- 
preme Court  In  Miaui&sippi  University  for  Women  vs.  Hogon.  Justice  Sandra  Day 
O'Connor  wrote  that  distinctions  bn-ed  on  gender  may  be  approved  only  by  estab- 
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lishing  "an  exceedingly  jpersuusivr  justification"  for  their  use.  This  sounds  a  great 
deal  like  a  requirement  for  a  "compelling  and  overriding  state  interest/'  but  the  se- 
mantic difference  seems  designed  to  enable  the  courts  to  continue  certain  unidenti- 
fied distinctions  based  on  sex  that  it  cannot  maintain  with  regard  to  race,  religion, 
color  or  national  origin. 

Earlier,  in  1976,  the  court  reiterated  its  longstanding  view  that  intent  is  a  prereq- 
uisite for  relief  under  a  14th  Amendment  claim  of  discrimination.  In  Washington  vb. 
Davis,  an  employment  test  of  the  District  of  Columbia  Police  Department  was  chal- 
lenged as  unconstitutional  because  a  greater  proportion  of  blacks  failed  than  did 
whites  The  court  responded  by  once  more  homing  that  disproportionate  impact,  or 
"effects."  is  not  a  violation  of  the  equal  protection  clause.  What  Rep.  ferraro  and 
Ms.  Goldsmith  have  made  clear  is  that  they  want  the  ERA  to  reverse  Washington 
vs.  Davis  when  women  are  involved. 

I  have  always  considered  legislation  as  remedial  in  nature.  It  is  created  by  Con- 
gress to  meet  a  specific  need  and.  when  it  meets  that  need,  it  will  be  ripe  for  repeal. 
By  contrast,  the  Constitution  in  written  in  indelible  ink  and,  while  it  grows  with  us 
through  judicial  interpretation,  it  forever  serves  to  underscore  our  democratic  devo- 
tion to  broad  rights  and  privileges. 

When  necessary,  Congress  has  stepped  in  and  expanded  the  role  of  the  federal 
government  through  legislation  aimed  at  specific  problems;  it  has,  ft  »m  time  to 
time,  also  created  an  effects  test  as  part  of  that  legislation.  An  effects  te«t,  for  exam- 

Kle,  has  been  incorporated  into  the  fair  housing  provisions  of  Title  VIII  of  tne  Civil 
ights  Acts,  and  the  language  of  Title  VII  has  been  broadened  to  set  up  affirmative 
action  procedures  baaed  on  "goals  and  timetables."  In  1982.  Congress  adopted  a  new 
effects  test  as  part  of  the  Voting  Rights  Act.  What  is  important  is  that  the  effects 
test  has  always  been  part  of  legislative  remedies.  Neither  Congress  nor  the  Supreme 
Court  has  ever  endorsed  an  effects  test  as  protection  from  discrimination  under  the 
14th  Amendment  NOW  s  interpretation  of  the  ERA  would  set  that  precedent,  but 
for  women  only 

The  issue  may  be  revived  in  this  session  of  the  Mouse.  Any  ERA  that  passes  Con- 
gress should  grant  rights  that  are  no  less— and  no  more— pervasive  than  those 
available  to  others  victimized  by  discrimination.  The  Constitution  and  the  ERA  are 
too  important  to  be  abused  on  behalf  of  individuals  who  wish  to  prosper  from  the 
politics  of  group,  as  opposed  to  individual,  rights.  There  is  no  justification  for  provid- 
ing women  with  a  level  of  permanent  protection  under— the  Constitution  that  does 
not.  and  never  has,  existed  for  anyone  else. 
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STATUTES  WHICH  ARE  "NEUTRAL  Oh  THEIR  FACE 
BUT  DISCRIMINATORY  IN  IMPACT" 

+*™Jl:*m*y  ^f?1!?  «en«»*ly  that  statutes  which  are  drawn  in 

SS  US  "£n£n?UO£tmlY  *rohibit«d  •««  passage  of 
fcquai  Rignts  Amendment.    Thus,  statutes  such  aa  the  nnw 

unconstitutional  jury  ..lection  law.  which  exSiSrin.quired 

Souir^v/^-T'    ?«s«'«"««y  «-ptid  .ii  'iLSSEi  2w 

would  have  been  invalidated  by  the  Equal  Right.  Amendment.  The 
following  chapter,  in  thi.  Co— entarv  are  cuncenTd  largely  with 

aioli£tt!AS  °f  "atut"  which  are  e^pr,..ly  drafted  £d  * 
applicable  according  to  sex. 

0«*<2?!fe  **l  tW°  ex«Pti?'»B  to  the  principle  of  absolute 
prohibition  of  classification,  based  on  sexT    The  first  i.  fh„ 

r  r^ht  will  porrait  either  statutes  or  governmental  institti- 

to  preserve  an  individual's  right  to  personal  privacv  in 
matters  relating  to  bcJily  f unci  ions.    Tne  SeconJ  exception 
in-oJves  the  "unique  phy.icai  characteristics"  test  di.cuS««H 
separately  below.    That  test  will,  in  certain  narrowly  X?inS 

^  SSr?Ja?£M'  P™11  laWV°  appI*  *  thetr  tSS°Sy„2  sex 
alone  if  thooo  laws  deal  with  the  necessary  result  of  physical 
character igt ics  found  in  only  one  sex.  ro3U"  °*  pnysical 
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Aside  from  the  relatively  limited  situations  which  will 
satisfy  either  the  right  of  privacy  qualif ication^to  the 
Amendment  or  the  "unique  physical  characteristics    test,  ail 
statutes  or  other  forms  of  state  action  subject  to  the  ^"^^ 
must  be  completely  sex-neutral.    Thus,  the  Amendment  will  allow 
statutes  to  be  drafted  and  governmental  actions  to  be  taKen 
according  to  functions  performed  by  persons  of  either  sex,  Dut 
not  by  explicit  reference  to  sex  Itself.    Under'  this  principle, 
regulations  of  school  districts  or  government  agencies  which 
prescribed  leaves  of  a  specified  duration  for  childrearing,  a 
function  which  could  be  performed  by  either  sex,  would  have  to 
be  drafted  in  completely  sex-neutral  terms  so  that  leave  would 
be  available  to  males  and  females  alike. 

In  some  instances,  however,  laws  which  are  drafted  in 
completely  sex-neutral  terms  may,  in  particular  circumstances, 
boar  more  heavily  on  one  sex  than  upon  1  he  other.    Such  laws 
are  described  throughout  this  Commentary  as  lav     neutra!  on 
their  face,  but  discriminatory  in  impact."    On'  of  many 
possible  examples  of  a  seemingly  sex-neutral  rule, which  would 
weigh  more  heavily  on  one  sex  than  on  the  other  would  be  a 
high  school's  maintenance  of  only  one  team  in  each  sport  Jteiaeo 
by  Lho  school,  with  participation  on  each  team  limited  to  20 
persons.     In  a  high  school  of  2,000  students,  which    ad  10 
athletic  teams  limited  to  20  persons  each,  it  is  obvious  that 
women  students,  because  of  their  trailer  size  and  limited 
athletic  training,  would  be  effectively  precluded  from  partici- 
pating in  the  state-sponsored  athletic  program  of  that  school. 
Such  a  school  rule,  although  sex-neutral  by  its  terms,  would  in 
fact  discriminate  against  the  right  of  women  students  to 
participate  in  higa  school  athletics  on  an  equal  basis  with  men* 
Thus,  this  hypothetical  rule  is  an  example  of  one  which  xs 
"neutral  on  its  face,  but  discriminatory  in  impact. 


IB,     Supreme  Court  cases  which  have  held  statutes  unconsti- 
tutional under  the  fourteenth  amendment  as  laws  "neutral  on  their 
face,  but  discriminatory  in  impact"  include:    Gaston  County  v. 
United  States,   395  U.S.  285  (1969);  Lane  v,  Wilson,  307  U.S.  268 
(1939)?  Gomillion  v.  Lightfoot,  364  U.S.  339  (I960);  Green  v. 
County  School  Board,  391  U.S.  430  (1968) I  United  States  v. 
Jefferson  County  Board  of  Education,  372  F.  2d  836  (5th  Cirv 
1966),  <;ert,  denied,   389  U.S.  840  (1967) j  Sherbert  v.  Verner, 
374  U.S.   398  (1063). 

in  Hriggs  v.  Duke  Power  Co.,  401  U.S.  242  (1971),  the  Court 
hnld  that  Title  VII  prohibited  an  employer  from  imposing  a  test 
for  certain   jobs  where  the  employer  could  n6t  demonstrate  that  the 
tfiit  wan  r  iated  to  skills  needed  for  the  job  and  the  test  had  a 
disportioi  ate  impart  on  blacks.     In  such  a  setting,  the  Court  said, 
the  tout  via  -neutral  on  its  face,  but  discriminatory  in  impact" 
and  therefore  violated  the  prohibition  against  racial  discrimina- 
tion in  emi  loyment  contained  in  Title  VII. 
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Another  example  of  such  a  rule  is  the  imposition  by  state 
statutes  of  criminal  penalties  for  nonpayment  of  child  support.  1 
While  such  a  rule  is  sex-neutral  by  its  terms,  in  fact,  in  95% 
of  the  cases  women  are  given  custody  of  children,  with  men 
usually  ordered  to  pay  child  support.    Thus,  a  statute  which 
provides  criminal  penalties  and  imprisonicent  for  failure  to  pay 
child  support  bears  much  raoro  heavily  on  men  than  upon  women, 
and  as  such  must  be  strictly  scrutinized  as  a  law  "neutral  on 
its  face,  but  discriminatory  in  impact."    Throughout  this 
analysis,  repeated  reference  will  be  made  to  such  laws  or  rules. 
The  concept  is  nssential  to  implement  fully  the  Equal  Rights 
Amendment. 

It  should  be  n  ited,  however,  that  in  a  recent  case  the 
United  states  Supreme  Court  cast  doubt  upon  whether  this 
interpretation  of  the  Amendment,  put  forward  in  1971  by  the 
authors  of  the  Yale  article,  will  be  accepted  by  the  Court.  In 
Jefferson  v.  Hackney,  406  U.S.  535  (1974),  the  Court  refused 
t°  recognize  as  "neutral  on  their  face,  but  discriminatory  in 
impact"  laws  which  demonstrably  affected  persons  of  whom  nearly 
90*  wore  Mexican-American  or  black  and  of  whom  less  than  15% 
were  Anglo-Saxon;  the  Court  said  that;  mere  percentages  will  not 
servo  to  trigger  use  of  the  strict  scrutiny  test  under  equal 
protection. 

If  this  recent  case  is  extended  in  later  cases,  it  is 
possible  that  the  analysis  presented  in  this  Commentary  of  laws 
"neutral  on  their  face,  but  discriminatory  inTmpact-  will  not 
be  accepted  by  the  Supreme  Court.     In  order  to  provide  a  view 
of  the  most  far-reaching  effects  the  Amendment  could  possibly 
have— while  recognizing  that  th*  Supreme  Court  may  irtterpret 
the  Amendment  loss  broadly  than  its  language  and  history  would 
permit— this  analysis  has  assumed  that  statutes  and  regulations 
"neutral  on  their  face,  but  discriminatory  in  impact"  will  be 
unconstitutional  under  the  Equal  Rights  Amendment.    However,  only 
subsequent  litigation  under  the  fourteenth  amendment  and  under 
the  Equal  Rights  Amendment  after  its  passage  can  finally 
determine  the  scope  of  the  doctrine. 


THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  HOMOSEXUAL  RIGHTS 


WEDNESDAY,  MAY  23,  1984 

U  S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  in  room  SD-562, 
Dirksen  Building,  commencing  at  9:30  a.m.,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 

Staff  present:  Dick  Bowman,  Committee  on  the  Judiciary;  and 
Stephen  J.  Markman,  chief  counsel;  Carol  Epps,  chief  clerk;  and 
Leslie  Leap,  clerk,  of  the  Subcommittee  on  the  Constitution. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  this  marks  the  eighth  day 
of  hearings  by  the  Subcommittee  on  the  Constitution  on  the  mean- 
ing and  the  impact  of  the  proposed  equal  rights  amendment. 

The  purpose  of  thete  hearings  is  to  establish  a  complete  and 
thorough  legislative  history  on  the  meaning  of  the  52  words  of  this 
highly  controversial  measure. 

Earlier  hearings  by  the  subcommittee  have  focused  on  such 
topics  as  the  impact  of  the  ERA  upon  Social  Security,  military 
policy,  private  education,  veterans'  programs,  and  abortion,  as  well 
as  the  constitutional  and  definitional  issues  involved  with  the 
amendment. 

Today's  hearing  will  focus  upon  a  particularly  charged  issue  in* 
volved  in  the  ERA  debate:  Its  impact  on  homosexual  rights. 

While  many  commentators  or  the  equal  rights  amendment  be- 
lieve that  it  will  have  no  significant  impact  upon  homosexual 
rights  per  ae,  others,  including  both  proponents  and  opponents  of 
the  amendment,  believe  that  it  may  nave  substantial  implications 
for  such  policy. 

Prof.  Paul  Freund  of  the  Harvard  Law  School  has  said: 

Following  ratification  of  the  ERA.  if  the  law  must  be  as  indiseriminating  toward 
sex  as  toward  race,  it  would  follow  that  laws  outlawing  wedlock  between  members 
of  the  same  sex  would  be  as  invalid  an  laws  preventing  miscegenation. 

Similarly,  Prof.  Barbara  Babcock,  a  proponent  of  the  ERA  and 
author  of  perhaps  the  leading  academic  text  on  women's  rights  has 
remarked  on  the  same  issue: 

The  effect  that  the  ERA  will  have  on  discrimination  afloat  homosexuals  is  not 
clear  It  is  hard  to  juntify  a  distinction  between  discrimination  on  the  h/isis  of  the 
He*  of  ones  «exunl  partners  and  other  sex-based  discriminotio/i  ..} 

(Mil 
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Ladies  and  gentlemen,  1  am  well  aware  that  this  subcommittee 
can  be  accused  of  sensationalism  in  conducting  today's  hearings.  I 
would  simply  point  out  that  in  attempting  to  establish  a  compre- 
hensive record  on  the  meaning  of  the  ERA,  we  have  touched  upon 
both  controversial  and  relatively  dry  and  arcant  subject  matters. 
Like  it  or  not,  it  is  apparently  the  case  that  the  ERA  cannot  fully 
be  understood  in  the  absence  of  serious  and  scholarly  academic  ex- 
ploration of  the  pending  issue.  . 

In  order  to  help  establish  a  record  on  this,  matter,  we  have  with 
us  today  two  outstanding  scholars  of  the  Constitution. 

Our  first  witness  will  be  Prof.  Raymond  Marcin,  professor  of  law 
at  the  Catholic  University  School  of  Law  and  former  staff  counsel 
of  the  Connecticut  Commission  on  Human  Rights. 

Following  him  will  be  Prof.  Eugene  Hickok,  professor  of  govern- 
ment at  Dickinson  College  and  founder  of  the  Center  for  the  Study 
of  the  Constitution  at  Dickinson  College. 

We  appreciate  both  of  you  being  with  us  as  we  discuss  this  very 
difficult  subject  matter. 

I  would  note  for  the  record  that  a  substantial  number  of  homo- 
sexual and  pro-ERA  organizations  were  invited  to  contribute  wit- 
nesses on  this  subject  and  they  all  declined.  I  am  sorry  that  they 
believe  that  silence  on  this  issue  is  the  best  way  to  deal  with  the 
serious  questions  that  surround  the  ERA  in  this  area.  I  personally 
believe  that  they  could  have  added  i  lot  to  this  hearing  and  we  of 
course  have  tried  throughout  these  hearings  to  hear  from  the  top 
constitutional  experts  on  both  sides  of  the  issue.  ... 

Let  me  emphasize  that  the  purpose  of  this  morning  s  hearing  is 
not  to  engage  ourselves  in  the  question  of  homosexual  rights  gener- 
ally or  in  the  merits  or  demerits  of  homosexual  rights.  That  we 
will  leave  to  others. 

The  sole  purpose  of  this  hearing  is  to  consider  the  question  ot 
how  the  ERA  will  affect  public  policy  in  this  particular  area.  We 
are  not  here  to  make  value  judgments,  but  simply  to  resolve  the 
question  of  how  public  policy  in  this  country  will  be  altered  by  the 
proposed  amendment.  ,  , 

We  feel  particularly  happy  to  have  these  two  distinguished  indi- 
viduals, both  of  whom  are  experts  in  constitutional  law.  We  appre- 
ciate both  of  vou  being  here  for  this  particular  discussion. 

Why  do  we  not  begin  then  with  Professor  Marcin  and  then  we 
will  turn  to  Professor  Hickok  and  go  from  there. 

STATEMENTS  OF  PROF.  RAYMOND  MARCIN,  CATHOLIC  UNIVER- 
SITY SCHOOL  OF  LAW,  ACCOMPANIED  BY  PROF.  EUGENE  W. 
HICKOK  JR.,  DICKINSON  COLLEGE 

Mr.  Makcin.  Thank  you,  Mr.  Chairman.  It  is  an  honor  to  be  here 
even  though  the  subject  of  today's  hearing  is  controversial,  sensi- 
tive, and  difficult. 

Answers  to  questions  of  constitutional  meaning  ^re  not  easy  to 
come  by.  Oliver  Wendell  Holmes  around  the  turn  of  the  century 
wrote  an  article  in  the  Harvard  Law  Review,  called  The  Path  of 
the  Law,  in  which  he  said  that  law  is  nothing  but  a  prediction  of 
what  judges  will  say  il  is.  And  that  article  signaled  a  distinctly 
American  legal  philosophy  We  cull  it  American  realism.  And  my 
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view  lor  some  time  has  hern  that  Holmes'  philsophy  of  realism  is 
perhaps  the  best  approach  to  assigning  meaning  to  constitutional 
provisions.  There  are  two  modern  and  contemporary  scholars, 
whom  I  regard  as  special  proponents  of  Holmes'  American  realism 
with  regard  to  constitutional  interpretation.  One  is  Alexander 
Miekel  late  professor  at  Yale  Law  School;  the  other  being  John 
Hart  Ely,  professor,  formerly  at  Harvard,  now  dean  at  Stanford. 

One  is  tempted  to  simplify  the  matter  by  focusing  on  one  central 
question  connected  with  this  topic  of  the  impact  of  the  ERA  on  the 
rights  of  homosexual  citizens.  One  is  tempted  to  ask  a  simple  ques- 
tion like:  Does  the  proposed  amendment  render  unconstitutional 
all  statutory  prohibitions  against  same-sex  marriages?  It  is  a 
simple  question. 

But  one  is  mindful  of  the  lute  Alexander  Bickei's  cryptic  warning 
about  inquiring  into  the  meaning  of  constitutional  provisions  He 
said; 

No  answer  is  what  the  wrong  question  begets." 

Asking  whether  the  ERA  mandates  recognition  of  same-sex  mar- 
riages is  indeed  the  wrong  question.  And  so  it  beget  no  answer.  But 
in  these  remarks,  I  am  going  to  ask  that  question  and  I  am  going 
to  try  to  answer  it  knowing  full  well  that  it  is  the  wrong  question 
And  consequently  my  efforts  will  lead  to  no  answer.  I  am  going  to 
do  this  not  because  of  caprice  or  vagary,  but  because  it  is  some- 
times necessary  to  think  through  the  wrong  question  in  order  to 
arrive  at  the  right  question 

John  Hart  Ely  once  made  an  observation  about  Alexander  Bick- 
el  s  career  that  seemed  almost  disparaging.  He  wrote  that  Bickel's 
career  testifies  to  the  inevitable  futility  of  trying  to  answer  the 
wrong  question.  He  did  not  mean  any  disparagement,  however  In 
the  same  paragraph  he  also  declared  that  Bickel  was  probably  the 
most  creative  constitutional  theorist  of  the  past  20  years.  And  so 
there  is  a  paradox. 

The  futility  of  trying  to  answer  the  wrong  question  begets  both 
creative  constitutional  theory  and  no  answer  Let  us  look  at  the 
paradox. 

Does  the  proposed  ERA  render  unconstitutional  all  statutory  pro- 
hibitions against  same-sex  marriages''  If  approved,  the  ERA  be- 
comes of  course  a  constitutional  provision,  and  a  constitutional  pro- 
vision is  legislation  in  the  wide  sense.  There  is  more  than  one  way 
to  find  a  meaning  of  legislative  language 

First,  one  is  tempted  to  look  at  the  language  itself  the  meanings 
of  the  words  used.  It  is  easy  to  look  at  the  words  themselves  and  to 
conclude  that  n  man  who  wishes  to  marry  ;i  man  or  a  woman  who 
wishes  to  marry  a  woman  but  cannot  do  so  because  :>f  a  statute 
prohibiting  same-sex  marriages  is  deprived  of  equality  of  ngh»«  he 
cause  of  his  or  her  sex  The  simple  truth  is  that  were  he  or  4ie  of 
the  opposite  m»«x  the  prohibition  would  not  apply  This  literal  inter 
pretation  is  easy  and  attractive  and  may  he  thought  of  as  a  focal 
point  o|  those  who  would  use  the  celebrated  precedent  of  htvmp  v 
"«         argument  In  the  h,ntif>  case,  the  Supreme  Court 
held  that  a  Mock  woman  and  a  whitr  man  were  deprived  of  equali 
tv  <»f  rights  on  .iccoutil  <>l  race  bv  Virginia's  stotuto  prohibifine 
mtiMTat  *  i .'  1 1  niarnjii'iv: 
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Simplistic-ally,  it  might  be  argued  thnt  one  can  simply  change  the 
names  and  the  category  of  discrimination  and  there  you  have  it. 
We  have  every  reason  to  belie /e  that  that  will  be  the  very  opinion 
the  Supreme  Court  will  write  on  the  matter  in  question.  I  believe 
this  is  the  gist  of  the  position  taken  by  two  student  authors  of  a 
1973  Yale  Law  Journal  article  on  "The  Legality  of  Homosexual 
Marriage."  Their  position  is  mole  varied  and  more  thorough  than 
that  But  the  basic  gist  of  it  is  a  reliance  on  the  Irving  v.  Virginia 
case  and  the  analogy  between  the  ERA  ana  the  equal  protection 

clause  ,  . 

Hut  if  we  are  going  to  take  a  literalist  s  approach  to  this,  then  we 
have  to  be  consistent,  we  have  to  look  not  only  at  the  literal  mean- 
ing of  the  words  used  in  the  ERA  but  at  the  literal  meaning  of  the 
words  used  in  our  question. 

We  ask  about  same-sex  marriage.  What  is  marriage.'  Has  the 
word  marriage  ever  meant  anything  other  than  the  legal  union  of 
one  man  with  one  woman7  By  literal  definition,  marriage  has  been 
a  heterosexual  institution  When  we  apply  this  literahst  approach 
to  >tur  question,  we  reach  the  result  reached  by  the  Court,  of  Ap- 
pals of  the  State  of  Washington  in  the  Singer  v.  Hara  case  in  1974, 
tLit  a  statutory  prohibition  against  same-sex  marriages— that 
cobrt  held— does  not  violate  the  State  of  Washington's  ERA.  It  dis- 
tinguished the  Loving  case  as  focusing  on  a  racial  classification, 
whereas  in  the  case  of  homosexual  marriage  and  the  ERA,  we  are 
focusing  more  on  a  definition  of  marriage. 

If  we  stay  on  this  semantic,  definitional,  literal  level  we  are  lett 
with  a  chicken  or  egg  type  of  quandary.  Does  the  heretofore  accept- 
ed definition  of  marriage  inform  the  meaning  of  the  ERA,  or  dot 
the  language  of  the  ERA  inform  the  meaning  of  marriage?  I  woula 
submit  that  anyone's  answer  to  this  question  is  as  good  as  anyone 
rise's.  And  that  Is  ,ho  difficulty  that  we  come  up  against  when  we 
take  an  excessively  literal  approach  to  the  meaning  of  a  legislative 
language  , 

A  literal  approach  is  no  answer  to  the  wrong  question,  It  does 
not  lead  us  anywhere. 

One  is  next  tempted  to  iook  beyond  the  literal  words  and  one  is 
impressed  with  a  statement  that  Justice  Oliver  Wendell  Holmes 
made  many  years  ago 

A  word  is  rait  a  crystal,  transparent  and  unchanged,  it  is  the 
"4km  of  a  living  thought  and  may  vary  greatly  in  color  and  content 
according  to  the  circumstances  and  the  time  in  which  it  is  used. 

We  might  try  Holmes'  idea  and  look  for  the  living  thought 
behind  the  wonls  of  the  ERA.  To  put  it  differently,  we  might  look 
fur  the  legislative  intent  behind  the  words  of  the  ERA  What  is  the 
living  thought  of  this  Congress  as  to  the  meaning  of  the  ERA  on 
the  particular  point  in  question7  What  is  or  will  be  the  living 
thought  of  each  of  »hc  State  legislatures  that  will  he  asked  to  ap 
..rove  the  ERA*'  They  are  lawmakers  in  this  setting  also.  One  may 
go  hut  her  What  is  the  living  thought  of  each  of  the  thousands  of 
legislator  m  Congress  or  the  State  legislatures  who  are  now  pons 
ing  on  ir  will  he  passing  on  the  ERA?  M  we  interpret  Holmes 
living  thought  idea  m  the  aetual,  specific,  intentional,  mental  pose 
turn  <ai  tie'  sfweitie  question  and  n"me,  we  are  led  into  a  eaeophonv 
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IVrhapH  we  ran  look  uo\  to  individual  thoughts  but  to  a  corpo- 
rate living  thought,  etiduriceH  in  the  legislative  history  of  the  ERA 
as  to  what  it  meanB  in  the  context  of  same-sex  marriages,  evi- 
dence to  which  we  may  presume  assent  on  the  part  of  the  individ 
uals  wuo  vote  to  approve  the  amendment. 

When  we  interpret  statutes  as  opposed  to  constitutional  lan- 
guage, we  like  this  idea  of  looking  for  evidences  of  legislative 
intent  This  phf  lomenon  has  even  sparked  the  somewhat  face- 
turns— but  nc  entirely  so— observation  among  Canadian  lawyers 
that  Americans  do  not  really  look  at  the  text  of  a  statute  unless 
they  find  ambifoiity  in  the  legislative  history  materials. 

But  as  accepting  as  we  are  of  the  evidences  of  legislative  intent 
approach  ip  interpreting  statutes,  the  question  is:  Is  it  a  fitting  ap- 
proach for  interpreting  constitutional  language?  The  answer  is 
Sometimes  yes,  sometimes  no. 

Alexander  Bickel  once  pointed  out  that  if  legislative  intent  is  the 
tfuide  to  the  correct  meaning  of  all  constitutional  provisions,  then 
we  would  probably  have  to  jettison  Brown  v.  Board  of  Education 
and  a  tfond  many  of  our  Bill  of  Righto  decisions. 

Perhaps  what  I  am  saying  seems  too  obvious.  Wc  are  all  familiar 
with  Chi  t  Justice  Marshall  s  epithet: 

"We  must  never  forget  that  it  is  a  Constitution  we  are  expound- 
ing. Whether  we  like  it  or  not,  a  Constitution  changes  in  meaning; 
its  meaning  evolves  over  the  generations.  So  it  is  again,  we  find 
that  we  have  been  asking  the  wrontf  question.  The  question  is  not: 
What  ^ors  a  constitutional  provision  mean?  When  we  are  dealing 
with  a  proposed  constitutional  provision  as  general  and  as  forward- 
looking  as  the  ERA,  we  ask  that  question  only  at  the  risk  of  getting 
no  answer  at  all 

Professor  Hicki'l  may  have  hinted  at  the  proper  way  to  approach 
;i  problem  like  this  when  he  said: 

it  in  not  rrm>  that  the  frame™  inn-nrfwi  the  1 1th  amendment  to  outlaw  sewroi'a 
fiori  *?r  to  make  apphealaV  to  the  States  all  resfrietioriH  on  (■nvernmcnt  that  may  be 
oviiKrcJ  under  rh<-  Hill  of  Rights  Hut  thev  dui  not  (creeled  nurh  policies  and  may 
w.iU  e«l  havo  invited  them 

So  we  mighi  in  this  context  of  the  ERA  and  the  rights  of  homo* 
xexini  citizens,  specifically  rights  with  renpect  to  marriage,  a«k  the 
fjueshon  l  hat  Professor  Mickel  pointed  towards  What  policies  are 
the  framer;;  of  KKA  not  foreclosing  What  policies  are  the  framcrs 
mvit  mn° 

The  answer  depend  largely  upoi:  what  policies  with  renpeet  to 
marriage  ami  n^hls  have  been  evolving  in  the  past  ^Tisions  of  the 
Suprerie  t'nurt  A  pi  opined  cortstil uiw  nal  guaranti  m  as  broadly 
waded  as  f\fJ  A  is  nut  a  self  contained  entity  It  is  going  to  take  its 
place  against  a  background  of  already  evolved  and  still  evolving 
nnderslaridnu.;s  o!  uncial  and  constitutional  euneepfM.  And  it  is  >u 
the*  e\olvi»d  and  rvulvs,  ,<  eonst il i* ional  and  social  background  thai 
v*  most  hkelv  tn  hod  an:ivver*s  fo  the  (juestionu  of  what  policies 
the  bvaro-ts  u|  r f i# -  K'<  \  an-  inviting  arid  what  policies  'hey  are  not 
lure<  la'atu; 

I'M  t.  whal  »-  llie  evoked  ami  reulvme:  const  i!  at  ional  backjl'iaund 
ln  'hr  ccofeM  <>f  (fa-  tfisf  ifutton  of  martia^e'1  Traditional  under 
*tamii,v<.  .if  t  J  tt  -  dcfmifMh  of  mama^e  a--:     e  Ir^a!  anion  between 

"Mi'  Mian  '  'Mi-  v.um.Mi  lU'ir  'itrou^'v  Upheld  III  fhr  past    For  ey 
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ample,  the  old  Reynolds  v.  United  States  decision,  upheld  the  tradi- 
tional definition  of  marriage,  i.e.,  the  monogamous  marriage,  in  the 
face  of  a  ch  dlengo  based  on  the  claimeo  constitutional  right  to 
freely  exercise  one  s  religion  when  that  religion  demanded  polyga- 
my. But  one  would  be  tempted  to  regard  the  Reynolds  case  as  at 
best  shaky  evidence  of  thfc  constitutional  background  understand- 
ing of  marriage.  It  is  an  old  cas  \  over  100  years  old. 

That  temptation,  however,  has  to  take  into  account  more  recent 
pronouncements,  especially  of  Justice  Douglas  writing  in  the  Oris 
wold  case  scarcely  2i)  years  ago.  Douglas  said: 

We  deul  wi*h  a  right  of  ■  rivacy  older  than  the  Bill  of  Rights,  older  than  our  politi- 
ciil  parties  older  than  our  school  system.  Marriage  »b  a  coming  together  for  better 
or  for  worse,  hopefully  enduring  and  intimate  to  the  degree  of  being  sacied.  The 
HHHonation  promote*  a  way  of  life,  not  c«uh^,  a  harmony  in  living,  not  political 
faiths;  a  bilateral  loyalty,  not  commercial  or  k  cial  projects.  Vet  it  is  an  association 
for  as  noble  a  purpose  as  any  invb^ved  in  our  pi  or  decisions. 

Both  Reynolds  and  Orisuuild  seern  to  uphold  the  argument  that 
constitutional  provisions  impacting  on  the  institution  of  marriage 
are  understood  as  impacting  On  the  traditionally  defined  concept  of 

marriage.  «• 

But— there  is  always  a  but— just  as  our  scientific  understandings 
of  the  universe  and  the  atom  have  evolved  at  a  dizzying  pace 
within  the  last  20  years,  ho  too  has  a  similar  phenomenon  occurred 
with  respect  to  our  social  and  constitutional  understandings  of  in- 
stitutions The  Griswold  stress  on  the  privacy  rights  of  the  married 
couple  lasted  but  7  years  Justice  Brennan,  writing  for  the  majority 
in  the  11*72  Kisensttult  case  said  of  the  Griswold  stress  on  the  tradi 
C  onsil-couple  understanding  of  marripge  and  of  the  idea  of  how 
fundamental  constitutional  rights  impact  on  that  couples  under- 
standing of  marriage 

It  ih  triir  thiit  m  (irwuolil  the  ritfht  of  privacy  in  question  inhered  in  the  marital 
relationship  Yet  the  mnrital   ounle  m  not  an  independent  entity  with  a  rnind  and 
heart  »»t  its  own.  but  an  association  of  two  individual*  each  with  a  separate  intelloc 
tnal  ami  emotional  makeup  I!  the  right  to  privai  y  mean*  anything,  it  i«  the  ritfht  of 
tin-  individual,  mmra     »r  hiukIo,  to  be  free  from  unwarranted  governmental  intru 


In  lonn.  the  Eisennhidt  wise  did  war  exterd  the  Griswold 
privacy  rurhi  to  nonmarried  |>er.sori>i.  But  in  empha.  *  it  signaled  a 
new  understands  oj  marriage  in  the  background  o!  constitutional 
npiit«.  The  emphasis  shifts  IVotn  that  couple  understanding,  the 
traditional  uimerMtnndinK  in  Reynolds  and  Griswold  to  the  individ 
ual  !ind.TMtandin»:  i»  both  Kisenstadt  and  newer  contemporary 

It  is  the  individuals  who  have  the  ritfhts 
'jKenatoi  Haimi  I  think  that  is  a  very  interesting  interpretation 

I  have  to  adaut.  havnifj  read  th** •Pwcnutattt  cast   1  did  not  con 
rlode  that  htil  I  ran  certainly  follow  yon  line  of  reasoning  Very, 
vrr  v  interest  HH! 

I  am  son  v  to  intei  i  upi  von 

Mr  Maim  in   ! "hank  von.  Si  natoi  Hatch 

The  F.isi'tritodt  Int'UM  on  the1  individual  continued  in  too  /iihlot  ki 
<  .e  r  VVhi-H   in  the  pa^t  marriage  had  heen  considered  the  lunda 
mental  rich*    the  old  Sktrmc*  ca.-e  in  the  PHOV  had  said  manias 
,  ,  nMl.  u(  th<  ha  a  '  O  'l  n;:his  ol  man.  fundamental  to  our  verv  e\ 
i.r>'i.iT  ■■uon.iir    Mu    Znhliirhi  e  a  .e  form  eil  not  mi  nnicl)  on  I  he 
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fundamental  right  of  nuu  ri«K*  but  on  the  fundamental  right  to 
marry  and  hence  we  have  a  thesis  developing;  the  right  belongs  to 
the  individual  and  the  right  is  no  longer  a  right  in  marriage  as  a 
status,  it  is  a  right  to  marry. 

Planned  Parenthood  v.  tkinfortb  got  us  further  away  from  that 
couple  understanding,  that  is,  the  status  understanding  of  mar- 
riage when  it  prohibited  States  from  permitting  husbands  to  have 
an  equal  say  in  the  abortion  decision  The  right  \H  that  of  an  indi- 
vidual even  in  the  marriage  context— even  against  the  marriace 
context.  " 

My  point  is  to  suggest  that  the  Supreme  Court's  understanding 
of  marriage  has  changed  It  is  no  longer  exclusively  the  old,  tradi 
tional  definition  of  a  status,  a  covenant  upon  which  the  survivai  of 
fhe  human  race  is  grounded.  it  seems  more  |»k  an  important  con- 
tract right  It  is  this  understanding  that  is  goi.ig  to  provide  the 
background  against  which  the  ERA  is  going  to  be  superimposed 

Anotner  r>art  of  the  background  onto  which  the  proposed  ERA 
will  be  superimposed  is  the  Supreme  Court's  understanding  of 
what  it  is  that  is  at  the  heart  of  what  is  wrong  about  discrimina- 
tion on  account  of  sex.  In  case  after  case—we  need  not  recite 
them-the  Supreme  Court's  focus  has  been  not  simply  on  a  techni- 
cal act  of  discrimination  but  on  a  deeper,  root  concept:  ancient  ca- 
nards, stereotypes,  outmoded  ways  of  thinking  about  the  roles  of 
men  and  women.  In  dealing  with  sex-discrimination  problems  those 
concepts  have  again  and  again  been  the  focal  point  of  the  Supreme 
(  ourt.  And  certainly  the  ERA  focus  is  not  going  to  be  different 

™'hu-<'  to  recognize  this  is,  I  believe  the  flaw  in  the  Singer  deci- 
sion The  (  ourt  in  Ringer  mentioned  its  belief  that  at  the  heart  of 
Washington  s  ERA  is  the  slogan:  Equal  pay  for  equal  work.  That  is 
of  course  an  important  equal-rights  concept  in  sex-discrimination 
situation-.  But  I  hope  it  does  not  take  an  extensive  brief  to  justify 
the  suggestion  that  what,  lies  at  the  heart  of  the  proposed  Federal 
hKA  is  something  much  more  complex,  far  deeper  than  the  notion 
at  bringing  the  wages  of  women  up  to  par.  There  is  a  great  social 
movement  going  on  and  it  is  geographically  more  extensive  and  it 
is  dernogranhically  more  pervasive  eve-  thjn  the  movement  for 
racial  equality  It  affects  every  human  being  arid  it  involves  the 
roles  of  men  and  women  in  society.  It  involves  changing  traditions, 
rooting  out  and  rejecting  ancient  generalizations 

I  suggested  that  the  proper  question  might  he  Professor  Bickel's 
questions:  What  policies  an  the  f'ramers  of  the  ERA  not  foreclos- 
wig'  What  policies  are  (hey  inviting'.'  My  own  conclusion  against 
the  background  ol  contemporary  social  and  constitutional  under  - 
standings  ol  marriage  and  sex  discrimination  is  that  the  ERA  in- 
vites the  ww,  Irss  traditional,  individuated  concept  of  marriage, 
fhe  right  to  many,  not  so  much  the  rights  in  marriage 

Moreover,  the  ERA  invites  not  a  simple  reexamination  hut 
rathei  a  rejection  of  ancient  generalizations  ahout  sex,  sex  roles 
and  lights  in  general  in  the  context  of  sex  If  marriage  in  its  consti 
tutioita!  understanding  in  becoming  less  status  and  more  individual 
contract  and  is  thus  separating  from  th-  traditions  that  are  the 
imderpmning  of  the  static  concept  of  marriage,  and  if  ancient  ca 
minis  aboil!  rvy  role-  ar-  at  the  heut  of  what  .'he  ERA  rejects, 
then  if  canool  bv  am  fail  a»vour;t  lie  asr'.eiled  that  thr  framers  of 
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the  ERA  are  foreclosing  u  policy  of  mandated  recognition  of  same- 
sex  marriages. 

Thank  vou,  Mr.  Chairman. 

[The  following  was  received  ior  the  record:] 
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THE  WACT  or  THE  E.R,A.  UPON 
HOMSEXUAL  RIGHTS 

Steteum  of 

Raymond  B,  Harcfn,  frofessor  of  Law 
Tne  CtthoMc  University  of  America 

before  the 

Senate  Judiciary  Subcoewlttea  on  tht  Constitution 
May  23,  1984 


Equality  of  rights  undar  tha  law 
shall  not  ba  den, ad  or  abridged 
by  tht  Unltad  Statai  or  bv  my 
Stat*  on  account  of  sax. 

Tha  subject  of  today's  hearlng-the  Impicl  of  thr^c^jjqual 
Rights  taandMnt  upon  the  rights  of  hoemexual  dt1«ns--1s 
controversial,  sensitive,  and  difficult.   On*  Is  te«pttd  to  simplify  the 
■attar  by  focusing  on  one  cantral  question  connacttd  with  that  topic: 
0o#s  thr  proposed  anendMnt  rerder  unconstitutional  all  statutory 
prohibitions  against  save- sex  marriages?   But  one  1s  mindful  of  the  late 
Alexander  Btcfctl's  cryptic  warning  about  Inquiring  into  the  meaning  of 
•  institutional  provisions:    "No  answer  is  what  the  wrong  q-iestlon 
begets. Asking  whether  the  E.R.A.  mandates  that  sane-sex  marriages 
be  permitted  Is  the  wrong  question.    And  1t  bege*«  ftj  aiiy*ar. 

rn  these  remarks,  I  *m  going  to  ask  that  question,  nonetheless,  mid 
I'm  going  to  try  hi  answar  It,  knowing  full  well  that  It's  the  wronjj 

wntlon  and  th/it  ronsequently  ny  efforts  w\?l  b€gat  no  /jnswe,\  I'm 
■ofng  to  perform  th  h  futility,  not  out  of  caprlet  or  vagary,  I  it  because 
it's  sotwjHims  necessary  to  think  the  wr<ing  question  through  In  order  to 
arrive  at  the  r  ight  question,     ohn  Mart  Ply,  khoie  r**pect  for  Alexander 
flkfcef  h  obvious  in  his  writing?,  once  mide  an  observation  about 

s  rarrer  that  almost  disparaging.    Bfc-k«f *s  "career,"  wro'.e 

My.         tn-;Hr't*N  to  the  Inevitable  futility  of  trying  t»  annw 
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wrong  question,"./    Ely  Mint  no  dlsparageMnt.   In  tht  sum  paragraph 
Ht  also  declared  that  Blckel  "was  probably  tht  mst  crtatlvt 
constitutional  thtorlst  of  tht  past  twenty  ytars."^  Thus  tht 
paradox:    Tht  futility— tht  "Inevitable  futility— of  trying  to  answer 
tht  wrong  question  sotMhow  begets  creative  constitutional  th«ory9  and  at 
the  same  tine  toauhow  begets  no  answer, 

Does  the  proposed  E.RJL  render  unconstitutional  all  statutory 
prohibitions  against  sane-sex       i*<3*s?   The  proposed  E.R.A.,  If 
approved*  becones  'eglsj'atlon,  and  t^re  U  more  than  one  way  to  find  tht 
meaning  of  legislative  language.   \>u  u  temptedv  first,  to  look  at  the 
language  Ustlf ,  at  the  nt«"fpns  of  th*  words  used.   It's  *asy  to  look  at 
tht  words  tnmie'v^s  arc?  co  conclude  that  a  tun  who  wishes  to  starry  a 
man,  or    woo**  w  wishes  to  narry  a  wonen»  but  who  cannot  do  so  btcaust 
of  a  status  prohibiting  sane-sex  narrlages  js  deprived  of  equality  of 
■  'ahtt  buause  of  his  or  her  sex.  Were  he  or  she  of  the  opposite  sex  the 
prontoitlon  mould  not  apply*   This  literal  Interpretation  Is  easy  and  , 
attract  lie  aid  »ay  be  thought  of  as  the  focal  point  of  those  who  nould 
us*  toy  1 nq  y . JMr g i nl ai^  as  a  precedent.    In  Loving,  the  Suprese  Court 
heTu  fha;  a  black  woman  and  i  white  nan  were  deprived  of  equality  of 
rights  on  account  of  race  by  Virginia's  statute  prohibiting  Interracial 
"U>*r\j(jei     SfmpUst ically,  it  might  be  aryued  that  one  can  slnply  change 
the  name*  *nd  the  category  of  discrimination  and  viola1    We  heve  what  we 
have  every  r^scn  to  believe  will  be  the  very  opinion  the  Supreme  Court 
*M1  wrttt  on  the  matter  1n  question.    This  15,  I  believe,  th<?  g tst  of 
to*  position  taken  by  Uo  rttudenl  authors  of  a  1973  Yale  ;.aw  Journal 
artlc?*  co  THE  LWALITY  OF  HOMOSEXUAL  MARRIMU.^    Admittedly  the  !r 
analysis  wa,  Mre  thorough  and  rore  varied,  b»*t  tholr  has1',  unit  ion  was 
that  loving  provide*  the  fr artwork  fur  the  declilcn  on  the  question. 

Rut:  K  we're  'nf «•■■  to  take  a  7 Itera list's  approach,  thcr  he  m%*  ne 
f.om Mtent .    We  rcust  look  not  only  at  th«  literal  wanlrtq  of*  t.h*  wond5 
uwi  In  the  F.H.A.,  but  aho  at  the  literal  FUseiiing  of  th-j  woru'a  urud  >n 
our  '.jt'eiMni.        a*k  about  saca-'.e*  **rnUgti&.    K       f*.  a  'vljgf. 
i'i/i       tacri  "fyirrlft'jP"  ever  moant  other  /,  ir  the  feual  u*«fon  <•*  out  van 

cj-fj  wwn>   Msrr  l.5tje,  (iy  literal  definition,      a  iieterosevuil 
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Initiation,  uhtn  m  apply  this  literalisms  approach  to  our  question, 
we  reach  the  result  reached  by  the  Court  of  Appeals  of  the  State  of 
Washington  In  the  Singer  v.  Hare  case?/  In  1974,  I.e.,  that  a  statutory 
prohibition  against  sa*e~sex  Marriages  does  not  violate  an  e.R.A. 
Washington's  Court  of  Appeals  said: 


1% Loving...  the  parties  were  barred  from  entering 
Into  tne  Marriage  relationship  because  of  an 
Impermissible  racial  classification.   There  Is  no 
analogous  sexual  classification  Involved  in  the 
Instant  case  because  appellants  are  not  being  denied 
•ntry  into  the  Marriage  relationship  because  of  their 
sex;  rather,  they  are  being  denied  entry  Into  the 
marriage  relationship  because  of  the  recognized 
definition  of  that  relationship  as  one  which  may  be 
entered  Into  only  by  two  persons  who  are  members  of 
the  opposite  sex.Z/ 


If  we  stay  on  this  sematlc,  definitional,  literal  level,  we're  left 
with  a  chlcken-or-egg  type  of  quandry.   Does  the  heretofore  accepted 
definition  of  "Marriage"  Inform  the  meaning  of  the  E.R.A.,  or  does  the 
language  of  the  E.R.A.  Inform  the  meaning  of  "marriage"?   I'd  sub*K  that 
anyone's  answer  to  that  question  1s  as  good  as  anyone  else's. 


No.   The  literal  approach  Is:    "no  answer  tv  the  wrong  question." 
One  1s  next  tempted  to  look  beyond  literal  words,  and  one  is  Immediately 
Impressed  «1th  a  statement  Justice  Holmes  made  many  years  ago: 


A  word  ts  not  a  crystal,  transparent  and  unchanged,  It 
1s  the  skin  of  a  living  thought  and  may  vary  greatly 
fn  color  and  content  according  to  the  c'rcutatances 
and  the  time  In  which  It  Is  user*.?./ 


What  Is  the  living  thought  of  thtt  Congress  as  to  the  mea.lng  of  the 
t.R.A.  f;p       oartlcular  point  In  question?  What  Is,  or  will  be,  the 
living  thought  >f  each  o*  the  state  legislatures  which  vote  to  latlfy  tho 

whAi  Is  the  living  thought,  of  each  of  the  thousands  of 
legMetor*  -ho  a**  my  or  will  be  passing  on  the  f.R.A.7    If  *e 
Interpret  HolWs  Mining  thought"  is  an  actual,  specific,  Intentional, 
filial  position  <-'\  ihm  quest  ton  at  l;?ue,  we'i    led  InU  an  cbswci 
'•a^iphony,    Perhaps  we  .-an  hv\\  nut  to  Individual  living  thought »,  but  i't 
a  tprjjoratfl  Mvliif  tnought,  evidences  In        legislative*  history  of  tV 
1"  H.A.  at  to  what  M  neans  1-i  thii  context  oi'  same-wv  narrfagv. 
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evidences  to  which  we  can  presume  assent  on  tht  part  of  the  Individuals 
who  vott  to  approve  the  amendment. 

Wt  1 1kg  to  look  for  evidences  of  legislative  Intent  1n  Interpreting 
statutory  language.   We  In  America  are  so  enamored  of  legislative-history 
materials  that  we've  sparked  the  only  partially  facetious  observation 
among  Canadian  lawyers  that  Americans  don't  look  at  the  text  of  a  statute 
unless  they  find  ambiguity  In  the  legislative-history  materials.   But  as 
accepting  as  we  are  of  the  evldences-of-leglslatlve-lntent  approach  In 
Interpreting  statutes ,  Is  It  a  fitting  approach  for  Interpreting 
constitutional  provisions?   The  answer  1s:    sometimes,  but  not  always. 
It  was  Alexander  Blckel  who  pointed  out  that  if  legislative  Intent  Is  the 
guide  to  the  correct  meaning  of  all  constitutional  provisions,  then  we'd 
probably  have  to  jettison  Brown  v.  Board  of  Education  and  a  good  many  of 
our  Bill  of  Rights1  decisions.  Perhaps  what  I'm  saying  seems  too 
obvious.   We're  all  familiar  with  Chief  Justice  Marshall's  epithet:  WE 
MUST  NEVER  FORGET  THAT  IT  IS  A  C OUST HUT I OK  WE  ARE  EXPOUNDING.  Whether 
va  tike  it  or  not,  the  meaning  of  a  constltltulonal  provision  evolves. 
And  so  It  is  that  we've  been  asking  the  wrong  question.   The  question 
isn't  what  does  a  constitutional  provision  mean?  or  even  what  Is  a 
constitutional  provision  likely  to  be  Interpreted  to  mean?  When  dealing 
with  a  proposed  constitutional  provision  as  general  and  as 
fc  'ard-looklng  or  the  E.k.A.,  we  ask  those  questions  only  at  the  risk  of 
getting  no  answer  at  all,   Blckel  may  have  hinted  at  the  proper  way  to 
approach  a  problem  like  this  when  he  said: 

It  H  not  true  that  the  Fromer*  Intended  the 
Fourteenth  Amendment  to  outlaw  segregation  or  to  make 
applicable  to  the  states  all  restrictions  on 
government  that  may  be  evolved  under  the  Bill  of 
r/ghts;  but  fchey  did  not  foreclose  such  policies  and 
my  Indeed  Mv»i  Invited  them,?/ 

We  ralght,  in  this  context  of  the  E.R.A.  and  boaosexual  rights— 
specif  fraMy  rights  w'th  respect  to  narr iage—ask  the  questions  that 
Blckel  pol.ited  towards.    What  policies  are  vhe  Framers  of  the  E.R.A.  not 
foreclosing?   WhAt  pollr.les  are  the  Framers  inviting?    The  answers  depend 
largely  upon  what  policies  *1th  "enpect  to  rsarrfege  and  rights  have  been 
evolving  In  the  past  decisions  ot  the  Sup  *  tie  Court.    A  proposed 
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constltltulonal  guaranty  as  broadly  worded  at  the  E.R.A.  1$  not  a 
seTf-contalned  entity.  T^s  going  to  take  Its  place  against  a  background 


of  already  evolved  and  still  evolving  understandings  of  social  and 
constitutional  concepts.   And  1c»s  In  this  evolved  and  evolving 
constlMtulonal  and  soda?  background  that  we're  most  Hktly  to  find 
answers  to  the  questions  of  what  policies  the  Framars  of  the  E.R.A.  i 
inviting,  and  what  policies  they  are  not  foreclosing. 


First,  what  1s  the  evolved  ard  evolving  constitutional  background  In 
the  context  of  the  Institution  of  Marriage.   Traditional  understandings 
of  the  definition  of  "marriage-  as  the  Itgal  union  between  one  nan  and 
one  woman  were  strongly  upheld  In  the  old  Reynolds  v.  United  States^7 
case  In  1878,  and  most  Importantly  m  Reynolds  the  Supreme  Court  upheld 
the  traditional  statutorily  mandated  cunogamous  marriage  In  the  face  of  a 
challenge  based  on  a  claimed  constitutional  right—the  right  to  freely 
exercise  one's  religion  when  that  religion  demands  polygamy.   One  would 
be  tempted  to  regard  the  Reynolds  case  as  at  best  shaky  evidence  of  the 
constitutional  background  understanding  of  marriage.   It's  an  old 
case-over  a  hundred  years  old.   But  that  temptation  has  to  take  Into 
account  the  more  recent  pronouncements  of  Justice  Douglas,  writing  for 
the  majority  in  the  Grlswold  case,  U/  scarcely  twenty  years  ago: 

We  deal  with  a  right  of  privacy  older  than  the 
B1H  of  Rights— older  than  our  political  parties, 
older  than  our  school  system,    ferriage  Is  a  coning 
together  for  better  or  for  worse,  hopefully  enduring, 
and  intimate  to  the  degree  of  being  sacred.  The 
association  promotes  a  way  of  life,  not  causes;  a 
harmony  In  IMihj,  not  political  faiths;  a  bilateral 
loyalty,  nut  commercial  or  social  projects.   Yet  It  Is 
an  association  for  as  noble  a  purpose  is  any  Involved 
in  our  prior  decisions.!?./ 

Reynolds  \v£  Grlswold  seen  to  uphold  the  argument  that  constitutional 
provisions  Imparting  on  the  Institution  of  marriage  are  understood  as 
lirpacting  on  the  traditionally  defined  concept  of  marriage. 

Out,  Just  as  our  scientific  understandings  of  the  universe  and  the 
ato*  havo  evolved  at  a  dlztyfng  pace  within  the  last  twenty  years,  so  too 
Ha?  a  similar  phenomenon  occurred  with  respect  to  our  social  and 
constitutional  understandings  of  institutions,    The  (Jriswold  stress  on 
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the  privacy  rlghta  of  the  raarrlcd  couple  lasted  but  seven  yean .  Justice 

Brennan,  writing  for  the  majortty  In  the  1972  case  of  Elsenstadt  v. 

Baird,—   said  of  the  GHswold  stress  on  the  traditional  "couple" 

understanding  of  marriage  and  of  the  Idea  of  how  fundamental 

constitutional  rights  Impact  on  the  Gr Iswold  understanding  of  marriage: 

It  Is  true  that  1n  Gr Iswold  the  Hunt  of  privacy  In 
question  Inhered  In  the  marital  relationship.   Yet  the 
marital  couple  Is  not  an  Independent  entity  with  a 
wind  *n<Theart  oT  TCs  own",  Put  an  association*!}?  Two 
TmnvTWaTT7acn~wTO  a  separate  intellectual  and 
emotional  make-up.   if  the  right  to  privacy  means 
anything,  1t  Is  the  FTgFToTwi  Individual,  married 
or^WerEo^eHTrerr^  governmental 
Intrusion  Info  matters  so  fundamenta fTy  affecting  a 
person  as  the  decision  whether  to  bear  or  beget  a 
child.]!/ 

In  form,  all  Elsenstandt  did  was  to  extend  the  Grlswold  privacy  rlgi.t, 

which  had  been  grounded  In  the  marital  relationship,  to  unmarried  people; 

but  In  emphasis  Elsenstadt  signaled  a  new  understanding  of  marriage  1n 

the  background  of  constitutional  rights.    It's  the  Individual  who  has  the 

rights,  not  the  couple,  not  the  status  entity.   And  It  did  more. 

Marriage  had  long  been  regarded  as  a  constitutional  right  of  fundamental 

Importance.   And  It  may  not  be  Incorrect  to  conclude  that  the  "marriage" 

that  was  accorded  fundamental  constitutional  stature  in  earlier  Supreme 

Court  decisions  was  the  traditionally  def Inled  marriage.    In  the  Loving 

15  ' 

case  1tse!f,  drawing  on  the  earlier  Skinner  v.  Oklahoma-^'  opinion,  the 
Supreme  Court  said: 

Marriage  Is  one  of  the  "basic  civil  rights  of  many 
fundamenta!  to  our  very  existence  and  survival. IE/ 

Msenstadt  signaled  a  change  with  its  ewphasls  on  In  - 1  vidua?  rather  than 
statu3.    It's  not  suprlslng,  then,  that  1n  the  Zablocki— /  opinion  we 

see,  not  marriage  itself  as  the  fnc»    point  of  fundamental -rights 
analysis,  but  rather  the  right  to  [narry. 

The  locus  of  the  right  is  1n  the  individual,  and   he  right  itself  is 

a  right  to  marry.    The  extent  and  Strength  of  this  Iruivldual istlc 

understanding  of  the  marital  relationship  1s  easily  Voind  and  underscored 

IB/ 

In  later  cases,  like  MannejJjPjr^  1r 
which  the  Supreme  Court  further  Individuated  the  marrlay*  relationship 
Into  rights  possessed  by  individuals  when  it  prohibited  stat*<  from 
permitting  husbands  to  have  an  enmil  say  In  the  abortion  decision, 
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Ny  point  in  ell  this  ll  to  suggest  that  the  Supra*  Courts 
understanding  of  wrrlage  has  changed,    it  Is  no  longer  ejcluslvvly  tht 
old.  traditional  definition  of  a  status,  a  covenant  upon  which  tht 
survival  of  tht  huaan  ract  (s  grounded.    It  stm  «ore  like  an  important 
contract  right  possessed  by  Individuals. 

Another  part  of  tht  background  onto  which  tht  propostd  r.ft.A.  will  bt 
superimposed  Is  tht  Suprtm  Courts  undtrstanding  of  what  It  Is  that  is 
at  tht  htart  of  what's  wrong  about  discrimination  on  account  cf  stx.  Tht 
Washington  Court  of  Apptals  In  Slnfltrii7  sewed  to  find  tht  slogan 
•Equal  pay  for  equal  work-  as  exemplifying  tht  primary  purpose  of 
Washington's  E.R.A.    I  hope  1t  doesn't  takt  an  extensive  brief  to  Justify 
tht  suggestion  that  what  Ties  at  the  heart  of  the  propose  f«dera!  E.R.A. 
1s  sonethtng  far  .ore  complex  and  far  deeptr  than  the  notion  of  bringing 
woawn's  wages  up  to  par.   There  Is  a  great  social  «ove«nt  going  on, 
geographically  «ore  extensive,  and  <f»«ograph1caJly  more  pervasive,  than 
even  the  fight  for  racial  equality,    it  Is  a  wveaent  that  Is  changing 
the  roles  of  mn  and  wpaen.    It  Is  changing  tradition.   At  Its  heart,  and 
at  the  heart  of  so  many  contemporary  Supreme  Court  decisions  in  the  area 
of  sex  discrimination  1s  the  reaction  to  the  ancient  canard,  the 
overbroad  generalization,  the  byproducts  of  traditional  ways  of  thinking 
aftout  trfe  iexes,--' 

1  suggested  earlier  that  the  proper  questions  might  be:  What 
policies  are  the  Traraers  of  the  E.R.A.  not  foreclosing?    What  policies 
are  the  rramers  of  the  r.R.A,  Inviting?   My  own  inclusion,  against  the 
background  of  contw^Mrj  social  and  constitutional  understandings  ,)f 
carriage  ard  se*  Jlscr  initiation  Is  that  the  e.r.a.  Invites  the  new.  less 
traditional  l^vjrtj^ated  concept  of  oarri^SJi  narital  rights „  and  the 
right  to  narpy.    Moreover  the  F.R.A.  Invito  not  simply  a  rc-exanfnat lun, 
but  rather  a  rejection  of  ancient  generalizations  about  sex,  sex  rol«s, 
ftn.l  r  1'jhi  -  In  genoral  hi  the  ':ontext  of  s*»«.    It  iwriage    In  It*., 
i onsttt  Uiilonal  understanding,  is  henmlnq  less  •status"  and  win* 
ln(MvM»a1  "coniTflit,"  and  H  thus  separated  f''0fl  the  traditions  thai  in. 
thu  Mn.*r.rp1nn»n.j  >if  fhc  status  -onfopf  >»f  rjirl/mfi --and  If  am  !<<»< 
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canards  about  sex  roles  are  at  the  heart  of  what  the  E.R.A.  rejects— then 
It  cannot  by  any  fair  account  be  asserted  that  the  Fr alters  of  the  E.R.A. 
are  foreclosing  a  policy  of  mandated  recognition  of  same-sex  marriages. 
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Senator  Hatc  h.  Thank  you.  That  was  a  very  thoughtful  set  of  re- 
marks. 

I  will  have  some  questions  for  you  in  a  few  minutes  but  let  us 
now  turn  to  Professor  Hickok,  and  we  will  take  your  testimony  at 
this  time,  sir. 

STATEMENT  OF  EUGENE  W.  HICKOK,  JR. 
Mr.  Hickok.  Thank  you,  Mr.  Chairman. 

Perhaps  the  most  unique  thing  about  this  Nation's  ongoing 
debate  over  the  equal  rights  amendment,  it  seems  to  me,  is  that  it 
is  a  debate  concerning  what  the  proposed  amendment  means. 

Because  of  this,  considerable  disagreement  about  what  exactly 
the  ERA  might  accomplish  remains.  It  is  sobering  to  realize  that 
for  more  than  a  decade  a  national  dialog  on  the  ERA  has  produced 
neither  a  consensus  concerning  its  meaning  nor  the  measure  of 
support  warranted  to  amend  the  Constitution. 

My  purpose  today  is  not  to  take  sides  in  this  debate  but  to  offer 
some  reflections  regarding  what  the  effect  of  the  equal  rights 
amendment  might  have  upon  homosexual  rights,  should  the 
amendment  ever  become  a  part  of  the  Constitution.  Both  propo- 
nents and  opponents  of  the  ERA  have  expressed  differing  views  on 
this  issue. 

It  is  my  belief  that  the  ERA  may  have  a  considerable  impact  in 
this  area,  at  least  calling  into  question,  and  probably  overturning 
existing  laws  which  place  sanctions  upon  homosexual  conduct  and 
laws  which  limit  certain  actions  by  homosexuals,  such  as  marriage. 

At  the  outset  it  should  be  noted  that  it  is  my  understanding  that 
the  ERA  would  set  up  a  constitutional  yardstick  of  absolute  equali- 
ty between  men  and  women  in  all  legal  relationships. 

I  refer  to  the  arguments  of  Prof.  Thomas  Emerson  at  the  Yale 
University  School  of  Law,  when  he  argues  that: 

ERA  means  that  differentiation  on  account  of  sex  is  totally  precluded  regardless 
of  whether  a  legislative  or  administrative  agency  may  consider  such  a  classification 
to  be  "reasonable",  to  be  "beneficial"  rather  than  "invidious",  or  to  be  justified  by 
"compelling"  re  ons. 

This  L  absolutist  interpretation  of  the  ERA.  I  use  it  not  only 
because  1  chink  the  words  have  meaning,  that  words  make  a  differ- 
ence. But  also  because  I  think  that  is  the  interpretation  endorsed 
by  most  of  the  proponents  of  the  amendment  itself. 

Howe  r,  this  interpretation  is  at  odds  somewhat  with  the  view 
held  by  some  that  the  amendment  does  not  establish  strict  stand- 
ards and  that  a  body  of  exceptions  to  the  general  rule  of  prohibit- 
ing sex  classification.-*  "'ill  be  produced  as  courts  apply  a  common- 
sense  interpretation  to  the  amendment. 

There  are  severe  problems,  in  my  opinion,  with  this  approach  to 
the  ERA,  not  the  least  of  which  is  the  fact  that  it  means  that  those 
exceptions  will  be  written  by  Federal  judges  rather  than  State  and 
national  elected  officials.  I  am  reminded  of  Chancellor  Kent's  com- 
ments that  you  will  find  judges  roaming  the  trackless  fields  of 
their  imaginations. 

Nevertheless,  I  think  the  ERA  will  have  the  effect  of  calling  into 
questions  laws  limiting  any  punishing  homosexual  conduct. 
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Under  the  KRA,  a  law  which  made  illegal  some  relationship  be- 
tween two  men  or  two  women  which  would  be  permissible  if  en- 
tered into  by  a  man  and  a  woman  would  be  brought  into  question. 
The  issue  of  homosexual  marriage  provides  an  illustration  of  the 
possible  impact  of  the  ERA  in  this  area. 

At  the  present  time,  laws  against  homosexual  marriage  have 
been  consistently  upheld  in  the  courts.  According  to  Prof.  Charles 
Rice: 

"All  the  cases  which  have  considered  the  question  have  held  that 
there  majr  be  no  valid  marriage  contract  between  persons  of  the 
same  sex. 1 

The  courts  have  found  that  denial  of  a  marriage  license  to  homo- 
sexuals does  not  abridge  existing  equal  protection  laws. 

Under  existing  law,  the  dispute  over  denying  a  marriage  license 
to  homosexuals  revolves  around  three  factors:  Are  homosexuals  a 
suspect  classification;  is  obtaining  a  marriage  license  considered 
important  to  homosexuals  as  a  class;  does  the  Government  have  a 
compelling  interest  in  denying  a  license  to  same-sex  couples? 

It  seems  to  me  that  by  almost  any  measure,  homosexuals  merit 
serious  consideration  as  a  suspect  class  under  the  14th  amendment. 
As  a  group,  homosexuals  have  experienced  a  history  of  discrimina- 
tion, are  held  suspect  due  to  a  condition  that  is  beyond  their  con- 
trol, and  have  historically  been  the  subject  of  derogatory  myth. 

The  Supreme  Court  has  never  explicated  its  grounds  for  declar- 
ing certain  classifications  inherently  suspect. 

However,  it  seems  to  me  that  under  the  ERA  homosexuals  could 
be  considered  a  suspect  class.  Should  this  be  the  case,  I  think  it 
would  be  argued  that  the  ERA  would  prohibit  sex  discrimination  to 
the  same  degree  that  the  14th  amendment  currently  prohibits  race 
discrimination. 

With  regard  to  the  importance  of  obtaining  a  marriage  license  to 
homosexuals  as  a  class,  while  the  "courts  have  never  held  that 
marriage,  standing  alone,  is  a  sufficiently  fundamental  right  to 
elicit  use  of  any  strict  scrutiny  standard,  evidence  suggests  that 
we  may  see  a  revision  of  jurisprudence  in  this  area. 
If  you  look  at  "Black's  Law  Dictionary/'  marriage  is  defined  as: 
The  ci  il  status,  condition,  or  relation  of  one  man  and  one  woman  united  in  law 
for  life  '  •  '  and  traditionally  courts  have  defined  marriage  almost  exclusively  as  a 
"union  of  man  and  woman,  uniquely  involving  procreation  and  rearing  of  children 
within  a  family 

But  more  recently  marriage  has  been  viewed  by  the  courts  as  a 
legal  right,  4  one  of  the  'basic  civil  rights  of  man'  fundamental  to 
our  very  existence  and  survival." 

In  Irving  v.  Virginia,  the  Court  recognized  marriage  to  be: 
"*  •  *  one  of  the  vital  personal  rights  essential  to  the  orderly  pur- 
suit of  happiness/' 

In  (iriswold  v.  Connecticut,  the  Court  related  marriage  to  the  in- 
dividual "right  to  association"  protected  through  the  14th  amend- 
ment. 

As  Perkins  and  Silverstein  point  out  in  the  Yale  Law  Journal: 

It  is  unlikely,  in  light  of  these  decisions  and  of  the  evolving  attitudes  toward  mar* 
natfe  in  our  society,  that  constitutional  protections  surrounding  the  institution  of 
marriage  would  be  made  dependent  on  the  ability  or  willingness  to  bear  children. 
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The  argument  can  be  made  and  has  been  accepted  by  the  courts 
that  marriage  is  an  important  legal  right.  The  importance  of  mar- 
riage to  homosexuals  as  a  class  has  not  been  addressed  by  the 
Court.  However,  sanctioning  of  the  marriage  relationship  carries 
various  legal,  social,  and  psychic  benefits  that  would  seem  as  im- 
portant to  homosexuals  as  to  heterosexuals. 

Moreover: 

Marriage  ought  reasonably  be  viewed  as  enhancing  the  stability,  respectability, 
and  emotional  depth  of  any  relationship  between  two  individuals,  regardless  wheth- 
er the  relationship  is  homosexual  or  heterosexual. 

Studies  have  demonstrated  that  "the  belief  that  two  persons 
having  the  same  primary  sexual  characteristics  cannot  benefit 
from  many  of  the  emotional,  social,  and  legal  consequences  of  mar- 
riage" is  untrue. 

Traditionally  the  Government  has  supported  its  interest  in  uni- 
formly denying  marriage  licenses  to  same-sex  couples  by  arguing, 
among  other  things,  that  legalizing  homosexual  marriage  would 
run  counter  to  existing  laws  against  homosexual  acts.  It  would 
place  the  States  therefore  in  a  rather  awkward  position. 

But  I  think  it  is  fair  to  consider  that  some  of  these  statutes  may 
be  unconstitutional  anyway. 

Since  Griswold  v.  Connecticut  the  courts  have  generally  held 
that  the  constitutional  right  to  privacy  "prevents  the  application  of 
sodomy  statutes  to  the  private,  consensual  acts  of  married  cou- 
ples." 

Indeed,  a  Federal  district  court  in  Texas  held  in  1982,  that:  "Ho- 
mosexual conduct  in  private  between  consenting  adults  is  protected 
by  a  fundamental  right  to  privacy." 

Moreover,  not  only  are  such  statutes  at  least  questionable  consti- 
tutionally, they  are  rarely  enforced,  bringing  into  question  the  seri- 
ousness with  which  the  Government  pursues  its  interests. 

While  the  balancing  of  competing  interests  under  the  equal  pro- 
tection laws  has  so  far  upheld  State  laws  limiting  homosexual  con- 
duct such  as  marriage,  the  equal  rights  amendment  would  seem  to 
present  a  different  and  stronger  challenge. 

A  statute  of  administrative  policy  would  permit  a  man  to  marry  a  woman,  subject 
to  certain  regulatory  provisions,  but  categorically  denies  him  the  right  to  marry  an- 
other man  clearly  entails  a  classification  along  sexual  lines. 

Under  an  absolutist  interpretation  of  the  ERA,  such  a  statute  I 
think  would  be  unconstitutional.  The  applicable  analogy  is  Loving 
v.  Virginia*  in  which  the  Court  ruled  that  Virginia  s  antimiscegna- 
tion  statutes  violated  the  14th  amendment.  Here  the  Court  stated 
that  marriage  is  a  legal  right  that  cannot  be  denied  to  any  individ- 
ual on  account  of  his  race.  According  to  the  Court: 

"Under  our  Constitution,  the  freedom  to  marry  a  person  of  an- 
other race  resides  with  the  individual  and  cannot  be  infringed  by 
the  State." 

Under  the  equal  rights  amendment,  one  could  substitute  the 
words  "same  sex"  for  the  words  "another  raceM  in  the  Court  s  opin- 
ions. 

The  legislative  history  of  the  ERA  also  supports  the  contention 
that  differentiation  on  account  of  sex  is  totally  precluded. 
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Indeed,  an  amendment  to  the  KRA  which  would  have  excluded 
its  applicability  to  "any  law  prohibiting  sexual  activity  between 
persons  of  the  same  sex  or  the  marriage  of  persons  of  the  same 
sex"  failed  to  gain  support  in  the  Senate. 

Opponents  of  this  interpretation  might  point  to  the  case  of 
Singer  v.  Hara.  decided  by  the  Court  of  Appeals  of  Washington  in 
l!>7  t.  Here  the  court  found  that  a  law  banning  homosexual  mar- 
riage did  not  conflict  with  the  State's  equal  rights  amendment, 
which  is  virtually  identical  to  the  proposed  national  ERA.  In  its 
opinion,  the  court  ruled  that: 

Tu  um»|it  •  •  •  the  contention  that  the  ERA  must  be  interpreted  to  prohibit  stat- 
ute*, which  refuse  to  permit  sanu^sex  marriages  would  be  to  subvert  the  purposes 
for  which  the  KRA  was  enacted  by  expanding  its  scope  beyond  that  which  was  un- 
doubtedly intended  by  the  majority  of  this  State  who  voted  for  the  amendment. 

The  court's  decision  in  Singer  is  illustrative,  in  the  words  of  the 
court,  of  a  commonsense  approach  to  the  ERA. 

The  court  goes  on  to  point  out  that  the  State's  refusal  to  grant  a 
marriage  license  to  same-sex  couples: 

is  not  based  upon  the  appellant*  'status  as  males,  but  rather  it  is  based  on  the 
State's  recognition  that  our  society  as  a  whole  views  marriage  as  the  appropriate 
and  desirable  "mum  for  procreation  and  the  rearing  of  children. 

I  think  there  are  several  problems  with  the  decision  handed 
down  in  Singer  v.  Hara,  not  the  least  of  which  is  the  court's  under- 
standing of  marriage.  As  stated  earlier,  society  and  the  court  have 
moved  away  dramatically  from  the  concern  with  procreation  cited 
in  the  Singer  decision.  Perhaps  more  importantly,  the  decision  il- 
lustrates the  major  problem  with  a  commonsense  understanding  of 
the  ERA.  How  does  the  court  know  what  was  in  the  mind  of  the 
voters  of  Washington  when  they  ratified  the  State's  equal  rights 
amendment? 

Singer  v.  Hara  is  instructive  in  that  it  provides  us  with  some  in- 
dication of  how  the  ERA  might  be  interpreted  according  to  a  com- 
monsense standard.  Such  a  standard  would  provide  judges  with  the 
discretion  to  assemble  a  package  of  exceptions  to  the  amendment. 
The  question  then  is  this:  Would  a  commonsense  approach  to  the 
ERA  have  any  impact  upon  homosexual  rights? 

Obviously  it  is  difficult  to  predict  what,  if  any  effect  the  amend- 
ment might  have  in  this  area  until  the  courts  have  had  an  opportu- 
nity to  act.  However,  judicial  decisionmaking  since  Griswold  v. 
Connecticut  demonstrates  a  discernible  legal  and  social  trend 
toward  the  practical  recognition  of  the  homosexual  option  as  a  le- 
gitimate, alternative  way  of  life. 

Homosexuality  is  no  longer  automatically  a  sufficient  ground  for 
dismissal  as  an  employee,  for  example.  And  in  child  custody  battles 
the  trend  is  for  the  courts  to  hold  that  the  homosexuality  of  one 
parent  is  not  an  automatic  bar  to  that  parent  being  awarded  custo- 
dy. 

It  is  my  opinion  that  the  proposed  27th  amendment  to  the  Feder- 
al Constitution  would  have  the  effect  of  accelerating  this  trend  in 
judicial  decisionmaking  as  more  and  more  interested  citizens  ap- 
proach the  courts  seeking  answers  to  the  sorts  of  questions  raised 
in  this  analysis  and  judges  are  forced  to  grapple  with  them. 
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While  most  of  my  comments  have  been  directed  at  the  issue  of 
homosexual  marriage,  it  is  my  understanding  that  ratification  of 
the  equal  rights  amendment  would  have  the  effect  of  calling  into 
question  all  laws  that  constrain  or  punish  homosexual  conduct. 

The  issue  of  homosexual  marriage  is  but  one  of  many  that  needs 
to  be  considered.  The  extent  to  which  Americans  can  expect  to  see 
major  changes  in  homosexual  rights  occur  can  only  be  suggested, 
however,  because  of  the  curious  nature  of  the  ongoing  debate. 

My  analysis  has  been  premised  on  the  belief  that  the  amendment 
should  be  interpreted  as  it  is  written  and  the  belief  that  a  less- 
than-literal  approach  to  the  amendment  not  only  calls  into  ques- 
tion the  necessity  of  the  ERA  but  also  raises  the  possibility  that 
judges  will  become  even  more  active  as  propagators  of  public 
policy.  To  the  extent  that  this  will  alter  the  balance  of  constitution- 
al powers,  I  find  little  solace  in  Alexander  Hamilton's  assertion 
that  the  judiciary  will  always  be  the  least  dangerous  to  the  politi- 
cal rights  of  the  Constitution. 

i The  following  was  received  for  the  record:] 
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Prepared  Statement  of  Eugene  W.  Hickok,  Jr, 

Perhaps  th^  most  unique  thin?  about  this  nation's 
ongoing  debate  over  the  ^juil  Rights  Amendment  is  that  it 
is  a  debate  concur nin<}  whjt  the  proposed  Amendment  means. 
BocMUr  ?  of  this,  considerable  disagreement  about  what 
exi.-tly  the  ERA  might  accomplish  renains.     It  is  sobering 
to  realize  that   for  more  than  a  decade  a  national  dialogue 
on  the  EKA  has  produced  neither  a  consensus  concerning  its 
meaning  nor  the  measure  of  support  warranted  to  amend  the 
C  »nst  1 1  .it  j(»ri . 

My  purpose  today  is  not  to  take  sides  in  this  debate 


fc-Tu.i!   RigM.-,  Ar •  :r i^'-nt  mi  |V   have  upon  homosexual  rights, 
sh'.'iM  the  .Yn.-«r.  lr.»-n*  ever  befoi'-,:  a  part  of  the  Const  iruHon. 
Both  pr.»;-»::-:it s  and  opponent s  of  the  ERA  have  expressed 
<Uf:>.Minj  vif,:.  on  this  lss.io.     It    is  my  belief  that  the 
ERA  rn  »v  have  a  considerable  irjMct   in  this  area,  at  least 
calling  into  question,   and  pr  'abab  I  y  "ove  rtur  n  ing  existing 
laws  which  ol  ace  sir.C:  ion.-i  ur  on  homosexual   conduct  and 
I iws  which  limit  certain  actions  by  homosexuals,  such  as 
marriage . 

At  the  outset   it  should  be  note!  that   it   is  my 
un  Wstar.dini  that  the  ERA  "would  set  up  a  constitutional 
yardstick  of  absolute  o  polity  between  men  and  women  in 
all  legal   relat ionshics . " 1     It  would  require  that  sex- 
bas.l   law.  bo   juri'jnc]  with  the  sane  rigor  in  courts  as 
rac»*-ba '-".J   law  J  currently  are  judged.     According  to 
Pr  > feasor   rhona.;  Eneracjn  of  the  Yale  University  School  of 
t"iw,    M  h  HA  m^ins  that  d  i  f  f  ."rent  i  at :  on  on  account  of  sex  is 
t. tally  pt.-.'l'idMd  roipr-ll^s",  jf  whither  a  legislative  or 
ad"  in  l  st  r  if  lve  agency  may  conriiaW  guch  a  classification  to 
be   •riMS      iMo',   to  be   'beneficial'   rather  than  'invidious', 


fln-ti^r.s  rerjar.Ung  what  effect  the 
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or  to  be  justified  by  •compelling1   reasons."  According 
to  Professor  Emerson 

The  basic  principle  of  the  Equal  Rights 
Amendment  is  that  sex  is  not  a  permissible 
factor  in  determining  the  legal  rights  of 
women,  or  of  men.    This  means  that  the 
treatment  of  any  person  by  the  law  may  not 
be  based  upon  the  circumstances  that  such 
person  is  of  one  sex  or  another  .    .   .  only 
an  unequivocable  ban  against  takinq  sex  into 
account  supplies  a  rule  adequate  to  achieve 
the  objectives  of  the  Amendment."* 

This  "absolutist"  interpretation  of  the  ERA  is  at 
odds  somewhat  with  the  views  held  by  some  that  the  Amendment 
does  not  establish  strict  standards  and  that  a  body  of 
of  exceptions  to  the  general  rule  of  prohibiting  sex 
classifications  will  be  produced  as  courts  apply  a 
"common sense"  interpretation  to  the  Amendment.     There  are 
severe  problems,  in  m/  opinion,  with  this  approach  to  the 
ERA,  not  the  least  of  which  is  the  fact  that  it  means  that 
those  exceptions  will  be  written  by  federal  judges  rather 
than  state  and  national  elected  officials.  Nevertheless, 
even  under  a  "commonsense "  interpretation  of  the  Amendment, 
I  believe  the  ERA  will  have  the  effect  of  calling  into 
question  laws  limiting  and  punishing  homosexual  conduct. 

Under  the  ERA,  a  law  which  made  illegal  some  relation- 
al >  b<'tw<>fn  two  men  or  two  women  which  would  be  permissible 
if  entered  into  by  a  man  and  a  woman  would  be  brought  into  . 
question.     The  issue  of  homosexual  marriage  provides  an 
il  1'jstr  iUm  of  the  possible   impact  of  the  ERA  in  this 
a  r 1  ■  \ . 

At  the  present  time,   laws  against  homosexual  marriage 

hr.e  b-e:.  cor.  *  i -tent  ly  ur.held  in  th^  courts.     According  to 
F»r  ifnssor  Charles  RiC"  of  tho  Law  School  at  Notre  Dar.e 
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University,   "all  the  cast's  which  have  considered  the  question 
have  held  that  there  may  be  no  valid  marriage  contract 
between  persons  of  the  same  sex."4    The  courts  have  found 
that  denial  of  a  marriage  license  to  homosexuals  does 
not  abridge  existing  equal  protection  law.     However,  the 
ERA,  it  ratified,  would  almost  certainly  change  things. 

Under  existing  law,  the  dispute  over  denying  a 
marriage  license  to  homosexuals  revolves  around  three 
factors:     are  homosexuals  a  '•suspect*'  classification  and 
therefore  subject  to  the  sorts  of  protections  afforded 
minorities  under  the  equal  protection  clause  of  the  Fourteenth 
Amendment;   is  obtaining  a  marriage  license  considered 
important  to  homosexuals  as  a  class;  does  the  government 
have  a  compelling  interest  in  denying  a  license  to  same- 
sex  couples?^ 

It  would  seem  that  by  almost  any  measure,  homosexuals 
merit  serious  consideration  as  a  "suspect"  class  under 
the  Fourteenth  Amendment.     As  a  group,  homosexuals  have 
experienced  a  history  of  discrimination,  are  held  suspect 
due  to  a  condition  that  is  beyond  their  control,  and  have 
historically  been  the  subject  of  derogatory  myth.     If  it 
is  true  that  since  the  Supreme  Court  has  never  explicated 
its  grounds  for  declaring  certain  classifications  inherently 
"suspect",   it  may  well  be  the  case  that  the  Court  might 
reasonably  find  that  discrimination  against  homosexuals 
is  not  as  burdensome  as  that  affecting  other  groups. 
However,  under  the  EH A  ho pos^xuils  would  automatically  be 
ci/fis  i.l»»t  Mil  a  "suspect"  clas3.     The  ERA  would  prohibit  sex 
discrimination  to  the  same  degree  that  the  Fourteenth 
Air^ndmenl  presently  prohibits  race  discrimination. 

With  r»»:j.ird  to  the  importance  of  obtaining  a  marriage 
licence  to  homosexuals  as  a  class,  the  "courts  have  never 
held  that  marriage,  standing  alone,   is  a  sufficiently 
fundamental  right  to  elicit  use  of  any  strict  scrutiny 
standard."6    However,  evidence  suggests  that  the  courts  may 
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bo  in  the  process  of  revising  traditional  jurisprudence 
in  this  area, 

§J_§ck \a  Law  _Di£_t_ipnary  defines  marriage  as  "the  civil 
status,  condition,  or  relation  of  one  man  and  one  woman 
united  in  law  for  life  .    .   .H?  and  traditionally  courts 
have  defined  marriage  almost  exclusively  as  "a  union  of 
man  and  woman,  uniquely  involving  procreation  and  rearing 

Q 

of  children  within  a  family."      But  more  recently  marriage 

has  been  viewed  by  the  courts  as  a  legal  right,   "one  of  the 

•basic  civil  rights  of  man1  fundamental  to  our  very 

9 

existence  and  survival."       in  Loving  v.  Virginia,  tiie  Court 
recognized  marriagn  to  be  "one  of  the  vital  personal  rights 
essential  to  the  orderly  pursuit  of  happiness."10  In 
Gr>swold  v.  Connecticut,  the  Court  relates  marriage  to  an 
individual   "right  to  association"  protected  through  the 
Fourteenth  Amendment.     As  Perkins  and  Silver  stein  point  out 
1 n  The  Ya  1 e  Law  Journa I 

It   is  unlikely,   in  light  of  Court  dicta 
and  of  the  evolving  attitudes  tow.  rd  marriage 
in  jur  society,   that  Constitutional  protections 
surrounding  the  institution  of  marriage  would 
be  made  dependent  on  the  ability  or  willingness 
to  bear  children. 11 

Perhaps  the  most  pressing  argument  against  the 
recognition  of  homosexual  marriage  is  the  theoretical 

rgument  that  marriage,  by  definition,  means  the  union  of 
a  man  and  a  won  in.     But  an  analogous  situation  confronted 
the  framers  of  the  Fourteenth  Amendment.     Certainly  prior 
to  that  Amendment,  voters  were  "by  definition"  white 
main  property-owneis.     Indeed,  the  Fourteenth  Amendment 
was  passed  "for  the  express  purpose  of  preventing  the 
enforcement  of  exclusionary  classifications  based  upon 
deet  ly  felt  beliefs  which  ar-.*  not  grounded  on  object  ive, 
r  it  i  mil    1 1  st ;  net  ions  .  " '  ^ 
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The  argument  can  be  made  and  has  been  accepted  by  the 
courts  that  marriage  is  an  important  legal  right.  The 
importance  of  marriage  to  homosexuals  as  a  class  has  not 
been  addressed  by  the  Court.     However,  sanctioning  of  the 
marriage  relationship  carries  various  legal,  social  and 
psychic  benefits  that  would  seem  as  important  to  homosexuals 
as  to  heterosexuals.    Moreover,  "marriage  ought  reasonably 
be  viewed  as  enhancing  the  stability,  respectability,  and 
emotional  de^th  o:  any  relationship  between  two  individuals, 
regardless  whether  the  relationship  is  homosexual  or 
heterosexual .  "13    And  studies  have  demonstrated  that,  "the 
belief  th.it  two  persons  having  the  same  primary  sexual 
characteristics  cannot  benefit  from  many  of  the  emotional, 
social,  and  lorjji  consequences  of  marriage  is  untrue. H^ 

Traditionally  the  qovernment  has  supported  its  interest 
in  uniformly  denying  marriage  licenses  to  same-sex  couples 
by  arguing,  among  other  things,  that  legalizing  homosexual 
marriage    *ould  run  counter  to  existing  laws  against 
homosexual  acts.     However,  such  statutes  may  very  well  be 
unconstitutional  anyway.     Since  Griswold  v.  Connecticut, 
the  courts  have  generally  held  that  the  constitutional 
right  of  privacy  "prevents  the  application  of  sodomy 
statutes  to  the  private,  consensual  acts  of  married 
couples.'115    Indeed,  a  federal  district  court  in  Texas 
hold  i ri  1982,  th.it  "homosexual  conduct  in  private  between 
consenting  adults  is  protected  by  a  fundamental  right  to 
privacy."16    Moreover,  not  only  are  such  statutes  question- 
able c«>n  it  it  »i*  1  m. illy,  they  are  rarely  enforced,  bringing 

>  qu»«iti>n  the  sut  luiis:*.i*ss  with  which  the  government 
pur*,i"s  its  interests. 

Whil"  thi»  balancing  of  competing  interests  under  the 
pr  •t»^tiun  laws  has  so  far  upheld  state  laws  limiting 
nor*.  ;exu  1 1   .;ondaet  such  as  marriage,  the  Equal  Rights 
Ar*«r*.  ipv       wnil  1  s«'«-n  to  present  a  different  and  stronger 
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challenge  to  existing  laws.     "A  statute  or  administrative 

policy  which  would  permit  a  man  to  marry  a  woman,  subject 

to  certain  regulatrty  provisions,  but  categorically  denies 

him  the  right  to  marry  another  man  clearly  e:  tails  a 

17 

classification  along  sexual  lines."       Under  an  "absolutist" 

interpretation  of  the  ERA,  such  a  statute  would  be 

unconstitutional.    The  applicable  analogy  is  Loving  v.  Virginia , 

in  which  the  Coart  ruled  that  Virginia's  anti-miscegenation 

statutes  violated  the  Fourteenth  Amendment*    Here  the  Court 

stated  that  marriage  is  a  legal  right  that  cannot  be 

denied  to  any  individual  on  account  oi  his  race*  According 

to  the  G'.it,  "Under  our  Constitution,  the  freedom  to  marry, 

a  person  of  another  race  resides  with  the  individual  and 

18 

cannot  be  infringed  by  the  state."        Under  the  Equal 
Rights  Amendment,  one  could  substitute  the  words  "same  sex" 
for  the  words  "another  race"  in  the  Court's  opinion;  for 
]ust  as  the  Fourteenth  Amendment  makes  race  a  suspect 
classification,  the  proposed  Tw  aty-Seventh  Amendment  makes 
sex  a  suspect  classification. 

In  light  of  the  frequently  asserted  claim 

that  the  Equal  Rights  Amendment  was  designed 

to  prohibit  sex  discrimination  to  at  least 

the  degree  that  the  Fourteentn  Amendment 

presently  prohibits  racial  discrimination, 

Loving  would  appear  to  raise  a  strong  presume  tion 

that  homosexual  couples  could  not  be  uniformly 

dnniod  marriage  licenses  after  ratification  of 

19 

the  Tw«?r\t y-Srvonth  Amendment. 

The  legislative  history  of  the  ERA  supports  the  contention 

Mi  if  'M  i  f  f**r»»nt  i at  ion  on  account  of  sex  is  totally  pre- 
■  [rv1*-"ri,    an   irn* ' rv hno n t    to  the  ERA  which  would 

h.ivc  .»xj  1  M'.IH  its  apf>l  icabi 1  ity  to  "my  law  prohibiting 
aox;il   a.'tivitv   between  persons  of  the  same  sex  or  the 
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marriage  of  persons  of  the  same  sex"  failed  to  gain  support 
in  the  Senate.  * 

Opponents  of  this  interpretation  might  point  to  th:> 
case  oZ  Singer  v.  Hara,  decided  by  the  Court  of  Appeals  of 
Washington  in  1974.    Here  the  court  found  that  a  law  banning 
homosexual  marriage  did  aot  conflict  with  the  state's 
Equal  Rights  Amendment,  which  is  virtually  identical  to 
the  proposed  national  KRA.     In  its  opinion  the  court  ruled 
that,  "to  accept  .   .   .  the  contention  thai  the  ERA  must  be 
interpreted  to  prohibit  statutes  which  refuse  to  permit  same- 
sex  marriages  woul^  be  to  subvert  the  purposes  for  which 
th«»  KKA  wis  enacted  by  expanding  its  scope  beyond  that  which 
way  undoubtedly  intended  by  the  majority  of  this  state  who 
vote*!  for  the  amendment  .  "        The  court's  decision  in  Singer 
is  illustrative,   in  the  words  of  the  court,  of  a  "common- 
sen^e"  approach  to  the  Fr-J\.     The  court  goes  on  to  point 
out  that  the  state's  refusal  to  grant  a  marriage  license 
to  same-sex  couples  "is  not  based  upon  the  appellants' 
st.itus  as  nalos,  but  rather  it  is  based  on  the  state's 
recognition  that  our  society  as  a  whole  views  marriage  as 
th«»   lpiropr  iat »»  ,irv!  desirable  foru.n  for  procreation  and  the 
rei:ing  of  children."^ 

There  are  sever a  I  problems  with  the  decision  handed 
d  w:i   IP.  Str  'j  T    v.   H.t.i,   n  o.    *~_hf   lo^s^  of  whirh   is  the  co-ir*  '.s 
wtv «»  r  »t  a  nd  i  n»  j  of  marriage.     As  st.iM!  earlier,   society  and 
tho  L'Durt  have  moved  awiy    lr  vr.  it  ic  a  1  1  y  from  the  concern 
with  procre  it  ion  cite.I  in  the  Sin]'.,r   lecision,     Perhaps  mor 
i;n:  >i  *  inM/,   t  he  <l.»t' i  ,  ion  illustrate*  the  major  problem 
with    i   VonriMr.S'  .ise"  urid-o  at  mdinj  of  the  KRA.     How  .loos 
the  court   know  what  was   in  thr-  rurvl  of  the  voters  of  Washington 
wh"h  Ui»'y  r.it'fi'vl  fhf  state's  K.jimI    lights  Amendment? 

Sirnjer  v.  Hata  is  instructive  in  that  it  provides  us 
with  some  indication  of  how  the  FPA  mi  int.  be  interpreted 
according  to  a   "cur  "  stanHrd.     Such  a  standard 

woult  pt  iu!|  -  i  with  *L  .  discretion  to  ass"il>1e 


41  IMI/>   O    Hfi  62 


970 


package  of  exceptions  to  the  Amendment.    The  question  then 

is  this:    Would  a  "common sense"  approach  to  the  ERA  have 

any  impact  upon  homosexual  rights? 

Obviously  it  is  difficult  to  predict  what,  if  any 

effect  the  Amendment  might  have  in  this  area  until  the 

courts  have  had  an  opportunity  to  act.     However,  judicial 

decision  making  since  Gr iswold  v.  Connecticut  demonstrates 

a  "discernible  legal  and  social  trend  toward  the  practical 

recognition  of  the  homosexual  option  as  a  legitimate, 

24 

alternative  way  of  life."        Homosexuality  is  no  Longer 
automatically  a  sufficien.  qround  for  dismissal  as  an 
employes,   for  example.     And  in  child  custody  battles  "the 
trrnd  is  for  the  courts  to  hold  that  the  homosexuality  of 
one  parent  is  not  an  automatic  bar  to  that  parent  being 
awarded  custody."2^     It  is  my  opinion  that  the  proposed 
Twenty-Seventh  Amendment  to  the  Federal  Constitution  would 
have  the  effect  of  accelerating  this  trend  in  judicial 
decision  making  as  more  and  more  interested  citizens 
approach  the  courts  seeking  answers  to  the  sorts  of  questi' ns 
raised  in  this  analysis  and  judges  are  forced  to  grapple 
with  them. 

While  most  of  my  comments  have  been  directed  at  the 
issue  of  homosexual  marriage,  it  is  my  understanding  that 
ratification  of  the  En,ual  Rights  Amendment  would  have  the 
effect  of  calling  into  question  all  laws  that  constrain  or 
punish  homosexual  conduct.     The  issue  of  homosexual  marriage 
is  but  one  of  many  that  needs  to  be  considered.  The 
extent  to  which  Americans  can  expect  to  see  major  changes 
in  homosexual  rights  occur  can  only  be  suggested,  however, 
because  of  the  curious  nature  of  the  ongoing  debate  over 
th»»  EkA.     My  analysis  has  been  premised  on  the  belief  that 
the  Amendment  should  be  interpreted  as  it  is  written  and 
the  belief  that  a  less -than- 1 i  tera I  approach  to  the  Amend- 
ment not  only  calls  into  question  the  necessity  of  the  ERA 
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but  also  raises  the  possibility  that  judges  will  become 
even  more  active  as  propagators  of  public  policy.     To  the 
extent  that   this  will  alter  the  balance  of  constitutional 
powors,   I  find  little  solace  in  Alexander  Hamilton's 
assertion  that  thu  judiciary  will  always  be  "the  least 
dangerous  to  the  political  rights  of  the  Constitution. "26 
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Senator  Match.  Thank  you  so  much.  I  think  both  of  your  state- 
ments have  been  very,  very  good. 

I  do  have  some  questions  that  I  would  like  to  ask  you. 

Could  each  of  you  share  with  me  your  perspectives  not  on  the 
ogical  understanding  of  the  text  of  the  ERA,  but  on  what  you  be- 
lieve to  be  the  intent  of  the  framers  of  the  amendment? 

Do  either  of  you  believe  that  significant  consideration  has  ever 
been  given  by  such  individuals  to  the  issue  of  homosexual  rights? 

In  other  words,  has  this  issue  been  raised  inadvertently  by  the 
words  of  the  ERA  or  has  it  been  a  conscious  part  of  the  intent  of 
the  framers  of  the  equal  rights  amendment? 

Let  us  start  with  you,  Dr.  Marcin. 

Mr.  Marcin.  What  I've  suggested  in  my  remarks  is  that  neither 
a  literal  nor  an  intent  interpretation  is  going  to  be  productive,  but 
if  one  were  to  use  either  of  those  methods,  one  would  not  be  amiss 
in  concluding  that  the  EHA  raises  a  problem  in  that  area  and 
therefore  it  is  incumbent  upon  the  framers  of  the  ERA  to  resolve 
that  question.  I  do  not  think  they  have  resolved  it. 

Senator  Hatch.  Professor  Hickok? 

Mr.  Hickok.  My  impression,  and  I  am  afraid  it  is  merely  an  im- 
pression, is  that  the  framers  and  the  supporters  of  it  initially  prob- 
ably did  not  consider  this  issue.  And  I  think  the  best  argument  we 
have  to  support  that  impression  is  the  fact  that  the  wording  of  the 
amendment  opens  up  all  kinds  of  questions  such  as  homosexual 
rights. 

Senator  Hatch.  They  did  not  anticipate  many  of  the  issues 
which  could  arise  from  the  equal  rights  amendment? 

Mr.  Hickok.  Exactly.  I  think  if  they  had  thought  of  these  issues 
coming  up,  perhaps  the  wording  would  be  different. 

Senator  Hatch.  I  see. 

The  Yale  Law  Journal  article  on  ERA  and  homosexual  rights 
seems  to  adopt  the  fairly  straightforward  syllogism  as  follows: 

First,  individual  A,  a  male,  can  legally  marry  individual  B,  a 
female. 

Second,  individual  A,  a  male,  cannot  legally  marry  individual  C 
also  a  male. 

Third,  hence,  individual  C,  a  male,  is  being  discriminated  against 
solely  on  the  basis  of  his  sex  in  violation  of  the  clear  language  o*" 
the  equal  rights  amendment. 

Do  you  believe  that  is  a  fair  statement  of  their  proposition;  and 
how  would  you  respond  to  this  on  legal  grounds? 

Let  us  start  again  with  you,  Professor. 

Mr.  Marcin.  I  think  it  is  a  fair  statement. 

Senator  Hatch.  Is  it  a  fair  statement  of  what  they  meant  in 
their  article? 

Mr.  Marcin.  I  believe  it  is  a  fair  statement  of  what  they  meant 
in  their  article,  but  it  is  not  the  only  possible  viewpoint.  Senator 
Bayh  once  indicated  that  since  a  statute  prohibiting  same-sex  mar- 
riages would  apply  equally  to  both  sexes,  there  cannot  be  any  dis- 
crimination. The  tenor  of  my  remarks,  however,  has  been  that  the 
focus  of  the  Supreme  Court  is  now  on  the  individual,  not  on  the 
group.  It  is  only  individuals  who  have  rights.  And  so  I  think  that 
the  statement  made  by  the  authors  of  the  Yale  Law  Journal  article 
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is  accurate  in  that  it  places  the  locus  of  the  rights  in  the  individ- 
ual. 

Senator  Hatch.  Professor  Hickok. 

Mr.  Hickok.  I  remember  the  Emerson  article  and  I  would  agree, 
I  think  it  is  a  fair  statement  of  the  argument. 

About  Senator  Bayh's  comments,  he  was  relating  Loving  v.  Vir- 
ginia into  the  issue  brought  up  in  this  case,  homosexual  rights,  and 
argued  that  the  difference  is,  as  Professor  Marcin  has  pointed  out, 
that  in  this  case  we  are  denying  to  every  man  and  every  woman. 

But  I  think  we  are  talking  about  individual  rights  and  that  the 
ERA  makes  the  difference  in  this  case.  Understanding  the  amend- 
ment in  this  way,  it  makes  sense.  And,  therefore,  I  think  Senator 
Bayh's  argument  is  at  least  brought  into  question. 

Senator  Hatch.  Some  leading  theoreticians  of  the  ERA  move- 
ment, often  suggest  a  number  of  exceptions  to  what  they  describe 
as  the  absolute  principle  of  the  equality  contained  in  the  equal 
rights  amendment.  I  would  like  to  raise  these  with  you  briefly  in 
order  to  determine  whether  the  issue  of  homosexual  marriage 
might  fall  within  any  of  these  particular  exemptions. 

The  first  major  exemption  relates  to  what  they  describe  as  the 
right  to  privacy. 

Now,  do  either  of  you  see  the  right  to  privacy  as  posing  any  sig- 
nificant barrier  to  a  constitutional  requirement  of  homosexual 
marriages  in  the  ERA? 

Mr.  Marcin.  Do  rights  to  privacy  pose  a  barrier  to  homosexual 
marriages? 

Senator  Hatch.  As  a  principle. 

Mr.  Margin.  I  think  the  right  to  privacy  would  likely  stand 
behind  the  proposition  that  homosexual  marriages  should  be  recog- 
nized. 

Senator  Hatch.  So  you  are  saying  that  the  right  to  privacy  argu- 
ments that  have  been  put  forward  in  some  of  the  cases  that  have 
been  cited,  would  tend  to  support,  if  the  ERA  is  ratified,  a  right  to 
homosexual  marriages? 

Mr.  Marcin.  Yes,  one  hears  the  right  to  privacy  argument  made 
in  connection  with  the  so-called  bathroom  issue.  The  argument  is 
that  the  ERA  does  not  require  unisex  public  restrooms  because 
that  would  be  intruding  on  people  s  privacy. 

But  in  homosexual  marriages,  where  is  the  locus  of  the  right?  It 
is  in  the  two  individuals  who  are  seeking  to  marry.  They  are  not 
intruding  into  the  space  or  into  the  marital  relationship  of  anyone 
else.  And,  therefore,  I  see  the  right  of  privacy  cutting  in  favor  of 
the  recognition  of  their  rights. 

Senator  Hatch.  That  is  interesting  because  the  right  to  privacy 
according  to  the  understanding  of  those  such  as  Professor  Emerson 
involves  such  issues  as  unisex  restrooms  and  unisex  dormitories.  It 
would  not  concern  marital  rights  between  consenting  individuals,  if 
I  understand  him  correctly. 

What  is  your  feeling? 

Mr.  Hickok.  I  would  tend  to  agree  with  Professor  Marcin  that 
the  right  to  privacy,  especially  if  you  look  at  the  decisions  since 
(iristvold  v.  Connecticut  on  the  issue  of  consenting  adults,  for  exam- 
ple, would  stand  behind  and  support  the  general  movement  toward 
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Senator  Hatch.  I  net*. 

The  next  major  exception  .elates  to  what  some  ERA  proponents 
call  the  "unique  physical  characteristics  exception."  Do  either  of 
vou  see  the  unique  physical  characteristics  exception  as  posing  any 
barriers  to  homosexual  marriage? 

Go  ahead,  Professor,  I  will  start  with  you  this  time. 

Mr.  Hickok.  I  guess  the  argument  would  be  that  if  marriage  by 
definition  is  supposed  to  pertain  to  procreation  and  the  rearing  of 
children,  then  obviously  the  unique  characteristic  would  matter 
quite  a  bit.  But  I  do  not  think  if  you  look  at  the  way  the  Court  is 
moving  and  society  is  moving  toward  the  notion  of  marriage,  rede- 
fining our  understanding  of  marriage,  that  concern  is  still  central. 
Therefore  I  do  not  know  that  the  characteristic  issue  would  pose  a 
problem  here. 

Senator  Hatch.  Go  ahead,  Professor  Marcin. 

Mr.  Marcin.  I  think  we  could  add  a  little  further.  Even  if  the 
traditional  definition  of  marriage  still  influenced  or  informed  the 
meaning  of  the  proposed  constitutional  provision,  the  unique-physi- 
cial-charactenstics  exception  would  still  be  of  questionable  rel- 
evance^  It  is  almost  an  absurdity  to  suggest  that  the  State  would 
have  the  power  to  prohibit  sterile  people  from  marrying  The  State 
recognizes  that  individuals  have  a  right  to  marry  independent  of 
their  ability  to  procreate.  The  State  has  never  recognized  ability  to 
procreate  as  a  prerequisite  of  the  right  to  marry. 

Senator  Hatch.  Both  of  you  have  made  interesting  points  in  this 
area.  If  it  is  so  that  the  unique  physical  characteristics  exception 
poses  a  significant  barrier  to  homosexual  marriage,  it  would  have 
to  be  on  the  premise  that  the  sole  purpose  of  the  marriage  is  to 

E recreate.  If  that  is  the  case,  we  might  as  well  outlaw  marriages 
etween  individuals  beyond  child-bearing  age  or  those  otherwise 
unafc  .e  or  unequipped  to  have  children. 

Assume  that  the  ERA  has  been  ratified.  Instead  of  the  immedi- 
ate culture  shock  of  legalized  marriage  of  homosexuals,  do  you  see 
the  possibility  instead  that  the  judiciary  will  increasingly  afford 
equal  rights  to  homosexual  partners  such  as  survivor  benefits,  in- 
surance benefits,  property  benefits,  and  so  forth? 

In  other  words,  as  a  kind  of  transition  program,  do  you  antici- 
pate a  gradual  extension  to  homosexual  partners  of  the  array  of 
lega  benefits  to  which  only  married  individuals  are  currently  enti- 
tled.' Along  these  hres,  for  example,  1  note  the  recent  ordinance  by 
the  city  council  in  San  Francisco  whereby  homosexual  couples  were 
legally  entitled  to  public  employee  insurance  benefits  upon  the  pay- 
ment of  a  fee  legally  establishing  a  quasi-marital  relationship, 
M»t  us  start  with  you,  professor. 

Mr.  Margin.  It  seems  to  be  a  trend  in  other  contexts  to  recognize 
rights  that  attend  or  surround  the  marital  relationship,  without 
recognizing  the  marital  relationship  itself.  Nonmarital  cohabilita- 
tion  contracts,  express  or  implied,  have  been  gaining  in  recognition 
among  the  State  courts.  Some  of  the  courts  recognize  rights  that 
would  otherwise  adhere  in  married  individuals. 

In  the  case  of  homosexual  individuals  who  are  living  under  a  co- 
habitation agreement,  courts  could,  influenced  by  the  ERA,  fall 
into  that  pattern  of  recognizing  rights  that  attend  marriage,  that 
is,  inheritance  rights  or  rights  to  some  sort  of  spousal  support  in 
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the  event  of  separation,  even  though  they  might  not  recognize  the 
marriage  itself  as  a  full  legal  marriage. 
Senator  Hatch.  Do  you  agree? 

Mr.  Hickok.  I  do.  not  only  because  of  action  such  as  in  San  Fran- 
cisco hut  if  you  look  at  the  decisions  by  the  courts  since  Griswold 
on  the  whole  idea  of  homosexual  activity  and  conduct  and  limita- 
tions and  constraints,  you  see  a  general  liberalization  in  this  area. 

So  I  would  anticipate  that  along  the  same  lines  you  will  see  more 
of  this  activity,  certainly  under  the  27th  amendment. 

Senator  Hatch.  Given  the  virtually  unanimous  opinion  of  ERA 
advocates  that  ERA  would  equate  the  judicial  treatment  of  race 
and  sex  classifications,  would  it  be  wrong  to  assume  that  the  Su- 
preme Court's  decision  in  laving  v.  Virginia  declaring  laws  as  you 
stated  against  interracial  marriage  to  be  unconstitutional,  would  be 
controlling  in  understanding  the  meaning  of  the  equal  rights 
amendment? 

Mr.  Hickok  I  think  the  argument  that  they  bring  in  opposition 
to  the  argument  that  I  made  in  living  v.  Vjrginu  is  that  you  are 
talking  about  an  individual  who  is  a  member  of  a  group  being 
treated  differently  than  other  individuals  and  that  is  why  Loving  v. 
Virginia  is  different  from  say  an  ERA  case  of  a  similar  type— a  ho- 
mosexual case  of  a  similar  type  is  that  all  men  are  denied  the  right 
and  all  women  are  denied  the  right  to  marry  someone  of  the  same 
sex,  so  they  are  not  being  singled  out. 

But  the  argument  I  think  fails  in  that  the  Constitution  does  not 
grant  group  rights.  I  think  it  is  one  of  the  common  problems  that 
we  have  had  with  this  whole  area  of  jurisprudence  in  recent  years, 
the  notion  of  group  rights  as  opposed  to  individual  rights. 

For  that  reason,  I  think  Loving  v.  Virginia  does  hold  a  lot  of 
weight' 

Senator  Hatch.  But  for  the  fact  that  the  individual  is  a  man  or  a 
woman,  they  would  be  entitled  to  be  married.  That  tends  to  back 
up  what  both  of  you  are  saying. 

Professor,  if  you  have  any  comment  on  that? 

Mr.  Marcin.  In  the  Loving  precedent  it  is  not  all  that  easy  to 
change  the  names  and  change  the  category  and  come  up  with  the 
automatic  precedent.  The  law  involved  in  living  v.  Virginia 
merely  prohibited  interracial  marriages  in  which  a  white  person 
was  one  of  the  parties.  So  there  was  a  definite  stigma  attached  to 
the  mixing  of  white  blood,  that  is  a  definite  disparagement  of  the 
other  races. 

Professor  Hickok  has  mentioned  the  issue  of  group  constitutional 
rights.  It  is  true,  constitutional  rights  inure  only  in  the  individual. 
But  someone  who  would  argue  that  Irving  is  inopposite  would  take 
the  position  that  in  a  sense  there  are  group  constitutional  rights 
and  group  constitutional  restrictions.  In  some  context,  one  must 
admit,  there  seem  to  be.  We  tolerate  benign  racial  preference 
schemes  when  they  are  seen  as  necessary  to  remedy  past  discrimi- 
nation. In  a  sense  that  is  a  recognition  of  a  group,  of  races  rights 
under  the  Constitution. 

Senator  Hatch.  Let  us  assume  that  a  maiority  of  the  Members  of 
Congress  do  not  want  to  allow  legal  sanction  of  homosexual  mar- 
riages. 
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What  would  you  suggest  Hhould  be  the  change  of  language  in  the 
equal  rights  amendment  to  accomplish  that?  Have  you  given  much 
thought  to  that? 

Mr.  Hickok.  I  believe  it  was  Senator  Ervin  who  introduced  an 
amendment  in  the  Senate  that  would  have— I  quote  it  in  my  pres- 
entation—said something  to  the  effect  that  this  does  not  apply  to 
same-sex  marriage,  etc.  And  I  think  it  would  have  to  be  pretty  

Senator  Hatch.  Are  you  saying  it  would  have  to  be  explicit? 

Mr.  Hickok.  I  would  think  so. 

Senator  Hatch.  Do  you  agree  with  that? 

Mr.  Marcin.  Yes. 

Senator  Hatch.  Both  of  you  agree  that  language  added  to  the 
ERA  would  have  to  very  explicitly  outlaw  homosexual  marriages, 
assuming  that  a  majority  of  the  Members  of  Congress  would  want 
to  do  so  in  order  to  avoid  mandating  the  legalization  of  homosexual 
marriages  across  the  country? 

Mr.  Hickok.  Well,  at  least  it  helps  to  close  the  door  on  the  issue 
I  am  not  saying  that  the  ERA  the  way  it  presently  stands  in  the 
eyes  of  Members  of  Congress  would  automatically  make  homosex- 
ual marriages  constitutional,  although  I  think  it  would.  I  do  not 
think  everyone  in  Congress  would  necessarily  agree  with  it.  But 
the  only  way  to  make  sure  it  does  not  is  to  amend  the  ERA  along 
the  line  suggested  in  the  Senate. 

Senator  Hatch.  Professor  Marcin. 

Mr.  Marcin.  There  is  an  argument  against  putting  explicit,  very 
specific  provisions  into  the  Constitution,  that  constitutional  provi- 
sions should  be  broadly  worded,  they  should  speak  for  the  future. 

Senator  Hatch.  Not  if  you  want  to  outlaw  these  things. 

Mr.  Marcin.  But  if  one  has  a  good  enough  reason  for  putting 
specifics  into  the  wording  of  a  constitutional  provision,  then  there 
should  not  be  any  barrier. 

Senator  Hatch.  If  homosexuals  are  to  have  the  same  right  to 
marry  persons  of  the  same  sex,  then  that  ought  to  be  made  clear. 
We  ought  to  face  the  issue  and  do  whatever  is  desired  by  the  Con- 
gress on  this  issue.  It  either  ought  to  be  made  clear  that  Congress 
did  not  want  to  give  legal  sanction  or  that  it  did  want  to  give  legal 
sanction.  That  is  how  the  Congress  ought  to  deal  with  these  antici- 
pated controversies. 

A  recent  analysis  of  the  ERA  homosexual  issue  prepared  by  the 
Library  of  Congress  has  concluded  that  the  resolution  of  this  issue 
is  not  a  simple  one  and  will  require  clear  legislative  history.  And 
that  is  what  we  are  attempting  to  do  here  today. 

The  Library  of  Congress  study  also  concludes  that  there  may  be 
guidance  contained  in  title  VII. 

1  would  like  to  know  your  response  to  this  conclusion.  For  in- 
stance, would  you  share  with  me  your  persptctive  on  the  signifi- 
ance,  if  any,  of  the  recent  Federal  court  decision  in  Ulane  v.  East- 
ern Airline*  in  which  the  ban  on  sex  discrimination  in  title  VII  was 
construed  to  prohibit  discrimination  on  the  basis  of  having  had  a 
sex  change  operation. 

Is  that  a  relevant  decision  at  all?  The  court  in  that  case  seemed 
to  suggest  a  certain  interpretation  of  title  VII  that  would  cover 
that  kind  of  controversy. 
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I  would  like  to  hear  your  comments.  Let  us  start  with  you,  Pro- 
fessor Marcin. 

Mr.  Marcin.  It  might  be  relevant  but  its  relevance  might  be  lim-  . 
ited  by  the  fact  that  EEOC  determinations  are  entitled  to  great 
weight  before  the  Supreme  Court  because  EEOC  is  the  Government 
agency  charged  with  the  implementation  of  certain  portions  of  the 
14th  amendment.  EEOC  is  not  vet  charged  with  the  implementa- 
tion of  lite  ERA,  of  course,  and  its  positions  might  be  considered 
speculative.  But  to  the  extent  that  they  might  be  relevant,  I  think 
the  case  that  you  mentioned  goes  to  the  issue  of  discrimination  on 
account  of  sexual  preference.  One  has  preferred  a  different  sexual 
identity  and  then  has  taken  steps  to  achieve  that  sexual  identity 
and  one  cannot  be  discriminated  against  on  account  of  it. 

If  EEOC  and  the  U.S.  district  courts  are  coming  down  against 
that  form  of  sexual-preference  discrimination  on  the  basis  of  the 
protection  given  sex  under  the  14th  amendment,  which  is  not  as 
great  as  the  protection  given  sex  classifications  under  the  ERA, 
then  I  think  it  is  an  a  fortiori  argument  that  the  courts  are  going 
to  be  extending  the  ERA  to  the  coverage  of  sexual  preference. 

Senator  Hatch.  Professor. 

Mr.  Hickok.  I  would  tend  to  agree.  I  think  the  most  interesting 
thing  about  that  issue  is  the  reliance  upon  a  strict  interpretation. 
And  I  think  that  at  least  gives  me  the  impression  that  we  can 
expect  to  see  the  ERA  as  far  as  implementation  and  administrative 
decisions  along  the  same  lines,  which  points  out  that  although 
some  might  argue  that  you  want  to  have  relatively  brief  and  open- 
ended  kinds  of  amendments,  you  also  want  to  have  amendments 
that  are  pretty  carefully  crafted.  And  I  think  that  is  one  of  the 
problems  with  this  one. 

Senator  Hatch.  Thank  you. 

In  the  19H0  New  York  case,  People  v.  Onofre,  the  high  court  in 
that  case  in  the  State  of  New  York  ruled  that  consensual  sodomy 
may  not  be  deemed  criminal. 

Would  either  of  you  believe  that  a  similar  decision  might  be 
mandated  by  either  Fed(  ral  or  State  courts  under  the  equal  rights 
amendment: 

Let  us  start  with  you,  Professor. 

Mr.  Hickok.  Yes,  I  do.  I  think  so. 

Senator  Hatch.  Professor  Marcin. 

Mr.  Marcin.  Of  course  the  Supreme  Court  has  avoided  that  ques- 
tion  

Senator  Hatch.  But  they  would  not  be  able  to  avoid  it  under 
ERA,  would  they? 

Mr.  Marcin.  They  could  not  avoid  it  under  ERA. 

Senator  Hatch.  They  could  not  avoid  it  under  ERA? 

Mr.  Marcin.  The  question  would  become,  can  the  State  prohibit 
sexual  relations  between  unmarried  homosexuals  to  the  same 
extent  that  it  can  prohibit  sexual  relations  between  unmarried  he- 
terosexuals? Laws  prohibiting  fornication  have  not  yet  been  au- 
thoritatively stricken  as  unconstitutional. 

Senator  Hatch.  So  this  might  have  a  tendency  to  outlaw  sodomy 
and  fornication  laws  generally? 

Mr.  Marcin.  Sodomy  laws,  insofar  as  they  apply  to  homosexual 
activity,  would  have  to  be  treated  the  same  way  as  fornication  laws 
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would  have  to  be  treated.  And  fornication  laws  are  still  constitu- 
tionally valid  for  the  most  part. 

Senator  Hatch.  Professor  Marcin,  given  the  statements  of  such 
leading  ERA  experts  such  as  Professor  Emerson  and  Professor 
Freedman  of  the  Yale  and  Rutgers  law  schools  respectively,  are 
you  entirely  comfortable  with  the  notion  that  a  literalist  interpre- 
tation of  the  ERA  is  not  entirely  appropriate?  Indeed,  this  has  been 
a  fairly  consistent  theme  throughout  these  hearings  by  ERA  propo- 
nents themselves,  that  the  ERA  ought  to  be  understood  literally 
Why  should  not  we  take  them  at  their  word? 

Mr.  Marcin.  I  suppose  we  should  take  them  at  their  word,  it  cer- 
tainly is  their  belief.  I  do  not  think  there  has  been  a  history  of  in- 
terpreting literally  any  constitutional  provision  except  perhaps 
ones  like  that  which  requires  the  President  to  be  at  least  35  years 
of  age.  Constitutional  provisions  of  an  individual-rights  nature  are 
not  interpreted  literally.  The  constitutional  meaning  evolves  with 
the  generations.  If  the  equal  protection  clause  were  interpreted  lit- 
erally, we  would  have  to  rule  affirmative  action  or  benign  remedial 
racial  preference  schemes  to  be  contrary  to  the  equal  protection 
clause. 

Senator  Hatch.  Do  I  understand  you  to  be  saying  that  our  legal 
system  has  increasingly  viewed  the  marital  relationship  as  a  kind 
of  legal  contract  akin  to  any  other  kind  of  economic  contract  and 
that  to  this  extent  the  courts  are  increasingly  likely  to  be  receptive 
to  the  simple  syllogism  of  the  Yale  Law  Journal  article  on  how 
laws  against  homosexual  marriage  constitute  sexual  discrimina- 
tion. 

Would  that  be  a  fair  capsulization  of  your  opinion? 
Mr.  Marcin.  Yes,  it  would. 

Senator  Hatch.  Anita  Miller,  who  is  the  former  chairman  of  the 
California  commission  on  the  status  of  women,  has  argued  that  the 
ERA  is  "the  singlemost  significant  event  of  this  century  and  will 
bring  about  a  dimension  of  change  greater  than  ev^r  before." 

Professor  Marcin,  would  you  agree  with  me  that  she  is  viewing 
the  ERA  as  something  far  greater  than  simply  a  vehicle  for  achiev- 
ing equal  pay  for  equal  work? 

Mr.  Marcin.  Yes;  that  is  the  point  I  tried  to  make.  I  do  not  think 
it  could  be  seriously  argued  that  that  is  all  that  the  ERA  is  about. 
The  ERA  is  part  of  a  genuine  social  resolution.  Proponents  of  ERA 
certainly  view  the  social  revolution  that  is  going  on  as  being  a  good 
and  advantageous  thing.  And  it  certainly  goes  beyond  the  equal 
pay  issue  and  into  many,  many  other  issues. 

Senator  Hatch.  Let  me  just  go  into  that  a  little  bit  more. 

Another  important  analysis  on  ERA,  Impact,  ERA,  published  by 
a  number  of  female  legal  scholars  concluded  that  the  purpose  of 
the  ERA  was  to  transform  the  social  order  and  to  establish  a  new 
and  radically  different  period  of  human  relations. 

Now.  professor,  is  this  what  you  have  in  mind  when  you  refer  to 
the  ERA  as  challenging  traditional  ways  of  thinking  about  the 
sexes? 

Mr.  Marcin.  Yes.  Not  only  the  ERA  but  the  constitutional  back- 
ground onto  which  it  is  to  be  superimposed  makes  that  very  same 
point.  The  focus  in  today's  U.S.  Supreme  Court  sex  discrimination 
cases  is  on  the  avoidance  of  the  ancient  canard,  the  traditional 
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ways  of  thinking  about  women  and  about  the  roles  of  women  in  so- 
ciety. A  State  can  no  longer  take  the  Victorian  viewwint  as  to  the 
roles  of  husband  and  wife.  A  State  is  now,  under  Supreme  Court 
interpretation  of  the  equal  protection  clause,  prohibited  from 
adopting  that  viewpoint  of  a  marriage  relationship  and  certainly, 
with  the  ERA,  it  will  move  forward  From  there.  There  may  not  be 
much  of  a  radical  change  in  society,  but  only  because  the  Court  has 
gone  quite  a  bit  in  that  direction  already  under  the  equal  protec- 
tion clause. 

Senator  Hatch.  Professor  Hickok,  what  is  the  law  today  and 
what  has  traditionally  been  the  state  of  the  law  in  this  country 
with  respect  to  the  recognition  of  homosexual  marriages? 

Mr.  Hickok.  As  far  as  I  know,  consistently  the  courts  have  not 
recognized  it. 

Senator  Hatch.  Consistently  the  courts  have  not  recognized  ho- 
mosexual marriages? 

Mr.  Hickok.  Have  not  recognized  homosexual  marriage  and  have 
relied  primarily  upon  the  notion  that  marriage  is  by  definition  a 
relationship  between  a  man  and  a  woman.  However,  it  seems  to  me 
that  the  whole  point  of  the  ERA— not  the  whole  point— the  effect 
of  the  ERA  is  to  have  us  rethink  those  kinds  of  definitions  to  the 
same  extent  that  the  effect  of  the  14th  amendment  on  race  forced 
people  to  rethink  the  definition  of  things  such  as  the  right  to  vote, 
what  a  voter  is. 

Senator  Hatch.  Could  you  please  elaborate  for  the  committee  on 
your  suggestion  that  homosexuals,  per  se,  might  represent  a  pro- 
tected group  or  suspect  class  under  the  ERA? 

Mr.  Hickok.  Well,  I  think  I  was  trying  to  draw  the  argument  out 
that  under  the  14th  amendment  equal  protection  laws,  for  exam- 
ple, the  reasoning  behind  the  courts  not  granting  homosexuals  or 
same-sex  couples  the  right  to  marry  has  been  based  upon  this  bal- 
ancing of  competing  interests  and  that  they  have  not  recognized  so 
far  homosexuals  to  be  a  suspect  class  the  same  way  that  they  have 
recognized  other  minorities 

I  think  the  ERA  at  least  brings  into  question  whether  they  would 
not  be  a  suspect  class  to  the  extent  that  it  makes  sex  a  suspect 
classification. 

So  I  do  not  think  it  is  necessary  to  argue  that  they  would  auto- 
matically be  a  suspect  class  but  I  think  it  opens  up  that  consider 
ation. 

Senator  Hatch.  Would  you  say  that  the  greater  concern  with  the 
equal  rights  amendment  is  that  the  enhancement  of  homosexual 
rights  logically  and  naturally  flows  from  its  text  or  rather  that  it  is 
sufficiently  unclear  and  unfocused  so  that  Federal  judges  are  likely 
to  read  into  its  terms  anything  that  they  care  to?  What  precisely 
would  be  your  own  perspective? 

Mr.  Hickok.  Well,  my  perspective  is  that  the  ERA,  the  text  of 
the  ERA  itself  I  think  leads  logically  to  the  conclusions  that  I  have 
reached.  But  I  also  think  that  those  that  argue  it  does  not  because 
of  a  commonsense  approach  to  it  sort  of  have  to  face  the  fact  that 
the  way  the  courts  are  acting  at  this  time,  and  the  ability  of  a 
judge  to  exercise  his  discretion  in  putting  together  these  excep- 
tions, it  seems  to  me  that  you  still  end  up  with  the  same  kind  of 
conclusions. 
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Mr.  Marcin.  You  asked  whether  the  lower  Federal  judges  might 
read  anything  that  they  want  to  into  the  general  wording  of  the 
ERA.  To  some  extent  that  is  certainly  true  and  it  becomes  then  the 
responsibility  of  the  U.S.  Supreme  Court  to  define  the  meaning  of 
the  ERA.  But  that  just  focuses  on  an  issue  that  we  should  be  focus- 
ing on  here  today.  In  the  first  instance  it  should  be  Congress  and 
the  framers  of  the  ERA  that  clarify  its  meaning. 

Senator  Hatch.  Are  you  saying  that  this  really  ought  to  be  a  leg- 
islative function? 

Mr.  Margin.  In  the  first  instance,  yes. 

Senator  Hatch.  It  is  one  of  the  contentions  that  if  we  ratify  the 
ERA  that  Congress  would  be  abdicating  a  tremendous  amount  of 
constitutional  responsibility  to  unelected  judges. 

I  do  not  believe  that  it  is  in  the  best  interests  of  this  Nation  to 
takfc  all  of  this  decisionmaking  authority  from  officials  who  are  ac- 
countable and  responsive  and  turn  over  that  power  to  unelected 
judges  who  are  not,  and  ought  not  be,  responsive  and  accountable. 

Mr.  Hickok.  I  would  only  add  that  I  think  one  of  the  great  prob- 
lems with  this  whole  issue  is  that  too  many  people  believe  that  it  is 
up  to  the  courts  to  make  these  kinds  of  definitions.  I  think  Con- 
gress has  a  real  constitutional  responsibility,  that  the  Supreme 
Court  is  not  the  sole  arbiter  of  what  the  Constitution  says,  that  the 
Congress,  the  President  have  an  opportunity  and  an  obligation  to 
have  some  understanding  of  what  the  Constitution  mandates  or 
what  an  amemdment  means,  and  so  forth.  That  is  the  purpose  for 
hearings  like  this,  I  would  think. 

Senator  Hatch.  Congress  has  an  increasingly  great  tendency  to 
abdicate  its  responsibilities  in  some  areas.  For  example,  in  the  area 
of  economics  we  can  say  it  has  to  be  the  Federal  Reserve  Board's 
fault  that  we  have  such  high  interest  rates.  And  in  so  much  of  the 
legislation  that  we  write  we  abdicate  the  responsibility  to  the  bu- 
reaucracy and  allow  them  to  make  all  th?  important  determina- 
tions. 

One  point  that  Professor  Emerson  has  made  is  that  the  issue 
under  the  ERA  cannot  be  reasonable  or  unreasonable  classifica- 
tion. The  constitutional  mandate  must  be  absolute- equality  of 
rights  means  that  sex  is  not  a  factor  at  all.  Do  we  take  proponents 
at  their  word  or  don't  we? 

Do  you  believe  that  the  ERA  opens  up  the  issue  of  homosexual 
rights  in  a  variety  of  other  contexts?  If  so,  what  might  some  of 
these  be? 

Mr.  Marcin.  Well,  certainly,  were  I  a  lawyer  for  someone  con- 
cerned with  homosexual  rights,  I  would  rejoice  at  the  approval  of 
the  ERA  and  would  look  to  it  as  a  provision  that  guarantees  

Senator  Hatch.  If  you  were  an  advocate  for  homosexual  rights? 

Mr.  Marcin.  Yes.  In  the  context  of  other  rights  of  homosexual 
citizens,  the  enactment  of  the  ERA  would  have  direct  meaning  in 
what  everybody  admits  is  involved  in  the  ERA,  the  equal  pay  for 
equal  work  idea,  and  the  employment  discrimination  area  in  gener- 
al. 

Beyond  that,  one  must  look  I  think  to  those  categories  

Senator  Hatch.  Excuse  me.  Could  you  hold  for  just  a  second? 
|  Pause.  | 
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Senator  Hatch,  (io  ahead,  ProfesHor.  I  am  sorry  to  interrupt  you 
like  thatf 

Mr.  Marcin.  Beyond  the  employment  context,  which  is  certainly 
involved,  I  think  one  has  to  look  at  those  categories  to  which  the 
equal  protection  clause  has  been  applied.  One  looks  to  State  col- 
leges and  universities  and  the  rights  of  the  individuals  in  those  in- 
stitutions, one  looks  at  public  schools  and  the  rights  of  individuals 
in  those  schools. 

Senator  Hatch.  You  mean  to  teach? 

Mr.  Marcin.  To  teach,  to  not  be  discriminated  against  as  a  stu- 
dent in  any  way. 
Senator  Hatch.  To  counsel  students? 
Mr.  Marcin.  To  counsel  students. 

Senator  Hatch.  To  render  medical  care  and  treatment  to  stu- 
dents? 

Mr.  Marcin.  I  would  certainly  feel  comfortable  as  ar.  advocate 
arguing  that  the  ERA  guarantees  the  right  of  homosexual  in-Jiv-u- 
uals  to  equal  consideration  for  a  job  as  a  counselor  in  a  public  high 
school  or  a  college. 

Senator  Hatch.  So  what  you  seem  to  be  saying  is  that  should  the 
equal  rights  amendment  pass,  homosexual  would  be  invested  with 
new  constitutional  rights  qua  homosexuals? 

Mr.  Marcin.  Yes. 

Senator  Hatch.  As  a  class,  they  should  be  strong  supporters  of 
the  equal  rights  amendment? 
Mr.  Marcin.  I  would  say  do. 

Senator  Hatch.  Because  it  will  accord  them  rights  that  presently 
are  nonexistent?  Is  that  correct? 
Mr.  Marcin.  Yes. 

Senator  Hatch.  Do  you  agree  with  that,  Professor  Hickok? 
Mr.  Hickok.  Yes,  I  do. 

There  is  a  legal  trend  in  this  area  to  at  least  overturn  or  bring 
into  question  a  lot  of  these  statutes  or  constraints  on  homosexual 
behavior  already,  so  the  ERA  should  it  become  a  part  of  the  Consti- 
tution, at  least  I  think  will  accelerate  that  trend  as  more  and  more 
individuals  seek  decisions  from  the  courts,  if  not  completely  over- 
turn existing  laws  anyv/ay. 


Senator  Hatch.  From  a  standpoint  of  homosexual  rights,  the 
ERA  would  definitely  accord  them  an  array  of  new  constitutional 
rights  as  homosexuals? 
Is  that  a  fair  statement7 
Mr.  Hickok.  Yes. 

Mr.  Mawin.  Yes;  one  who  is  concerned  with  the  tone  of  society 
might  not  want  to  see  the  ERA  broadly  interpreted  and  yet  that 
same  person  might  care  about  certain  rights  for  homosexual  citi- 
zens. 

Senator  Hatch.  There  may  be  people  who  would  like  to  see 
greater  rights  and  freedoms  given  to  homosexuals  but  still  may  not 
want  these  to  be  mandated  by  the  Federal  courts. 

On  the  other  hand,  if  gaining  greater  rights  and  privileges  is 
their  main  concern  then  they  may  be  for  the  ERA  without  ques- 
tion, because  it  would  apparently  provide  strong  legal  ammunition 
for  these  rights  and  privileges? 


So  yes. 
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Mr.  Makcin.  I  think  if  they  care  about  an  immediate  social  

Senator  Hatch.  Transformation? 

Mr.  Marcin.  Change,  they  would  favor  the  ERA.  If  they  cared 
about  recognition  of  rights  of  homosexual  citizens  in  a  measured, 
well  thought  out  setting,  they  may  prefer  the  legislative  route 
rather  than  the  ERA  route. 

Senator  Hatch.  What  you  are  saying  is  that  some  might  think  it 
better  to  pursue  a  measured  gradualist  approach  to  resolve  these 
issues  than  to  suddenly  implement  what  could  be  a  radical  change 
that  would  results  in  perpetual  litigation. 

What  about  national  security  interests?  There  has  been  an  argu- 
ment that  oiyj  of  the  problems  with  homosexuals  is  that  they  may 
be  subject  to  intimidation,  blackmail,  and  a  variety  of  other  social 
)ressur*»s  t  j  the  degree  that  they  may  be  national  security  risks. 
Mow,  I  am  not  sure  that  is  right  or  wrong.  That  is  not  the  issue 
lere. 

What  effect  would  the  ERA  have  with  regard  to  the  rights  of  ho- 
mosexuals to  have  access  to  the  military  or  national  security  infor- 
mation »n  this  Government? 

Do  you  want  to  start,  Professor  Hickok? 

Mr.  Hickok.  I  would  thirk  it  would  make— the  Government 
would  navn  to  demonstrate  a  very  compelling  interest  at  stake  in 
this  case  to  be  able  to  take  exceptions  to  the  general  rule. 

Senator  Hat  :h.  The  Government  would  need  to  have  a  compel- 
ling interest  to  be  able  to  foreclose  homosexuals  generally  from 
having  access  to  top  ^crets?  That  would  be  a  difficult  burden. 

Mr.  Hickou.  I  would  think  so. 

Senator  Hatch.  Do  you  agree  with  that,  Professor  Marcin? 

Mr.  Marcin.  Yes;  and  more  than  that,  I  think  if  the  Court  were 
to  take  an  absolutist  approach  to  the  meaning  of  the  ERA,  a  very 
literal  approach  

Senator  Hatch.  And  you  indicated  they  probably  will, 

Mr.  Marcin.  I  am  not  sure  I  have  indicated  that.  I  think  I  have 
indicated  that  the  Court  would  take  a  very  free  approach. 

Senator  Hatch.  I  understand. 

Mr.  Marcin.  But  if  the  Court  were  to  do  that,  it  would  be  faced 
with  some  difficult  precedents,  that  is,  the  steel  seizure  case  back 
in  the  late  HMO's  in  which  the  Supreme  Court  held  that  there  is  no 
national  emergency  exception  to  constitutional  provisions.  \ou 
cannot  simply  read  into  the  Constitution  some  national  emergency 
exception  whereby  people  can  automatically  be  deprived  of  consti- 
tutional rights  simply  because  an  emergency  is  going  on.  And  if  we 
take  an  absolutist  approach  we  are  faced  with  that  fact.  There  is 
no  exception.  If  we  take  the  flexible  approach,  we  are  led  into  the 
position  that  the  Government  can  engage  in  discrimination  on  ac- 
count of  sex  when  it  has  a  compelling  reason  for  doing  so  but  the 
definition  of  "compelling"  in  the  Supreme  Court's  equal  protection 
cases  is  very  difficult  to  satisfy. 
Senator  Hatch.  This  has  been  a  very  interesting  hearing. 
In  addition  to  the  Yale  Law  Journal  article,  a  wide  number  of 
constitutional  scholars  have  c'.ne  fed  that  the  ERA  may  well  man- 
date the  legalization  of  homtsevj  1  marriage:  Prof.  James  White, 
rofessor  of  constitutional  law,  University  of  Michigan;  Prof.  Paul 
reund,  professor  of  constitutional  law  at  Harvard  University;  Rita 
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Mauser,  former  U.  S.  Representative  to  the  International  Human 
Rights  Commission;  Prof.  Barbra  Babcock,  professor  of  law  at  Stan- 
ford University;  Prof.  Paul  Kurtz,  professor  of  law  at  the  Universi- 
ty of  Georgia;  and  Prof.  Grover  Reeu,  professor  at  the  University  of 
Texas  Law  School,  to  name  a  few  of  the  distinguished  scholars. 

So  this  is  not  as  simple  an  issue  as  people  have  thought.  The 
KRA  involves  more  than  simply  an  equal  pay  for  equal  work  issue. 
It  is  an  issue  that  involves  potentially  massive  transfers  of  power 
to  the  judiciary  in  this  country  away  from  the  Congress,  away  from 
the  States.  It  is  an  issue  where  no  one  truthfully  knows  where  we 
are  going,  except  that  the  changes  required  could  be  radical  ones. 

That  is  why  we  are  holding  these  particular  hearings:  To  explore 
the  constitutional  implications  of  the  equal  rights  amendment  and 
to  attempt  to  discern  what  precisely  the  equal  rights  amendment 
means. 

Our  next  hearing  will  be  on  June  22  on  the  subject  of  the  impact 
of  the  ERA  on  family  law.  We  think  it  is  a  particularly  important 
hearing  and  we  are  looking  forward  to  it. 

In  closing,  I  want  to  thank  both  of  your  for  the  articulate  and 
intelligent  testimony  that  you  have  given  us  today. 

So  we  are  grateful  to  you  for  the  efforts  you  have  put  forth  and  I 
think  that  the  Congress  is  in  your  debt.  Hopefully,  when  we  debate 
the  ERA  this  time  we  can  do  so  with  greater  enlightenment  than 
we  have  had  in  the  past. 

So  I  want  to  thank  you  again.  We  will  recess  until  further  notice. 

Thank  you. 

[Whereupon,  at  11  a.m.,  the  subcommittee  was  recessed,  to  recon- 
vene subject  to  the  call  of  the  Chair  ] 
[The  following  was  received  for  the  record:] 
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The  Legality  of  Homosexual  Marriage 

Two  men  recently  petitioned  the  Minnesota  Supreme  Court  to  com- 
pel the  state  to  grant  them  a  marriage  license.1  The  court  rejected  their 
application  for  mandamus,  and  their  appeal  was  subsequently  dismissed 
by  the  United  States  Supreme  Court.8  But  the  claim  was  far  from  frivi- 
lous.  A  credible  case  can  be  made  for  the  contention  that  the  denial  of 
marriage  licenses  to  all  homosexual  couples  violates  the  Equal  Protec- 
tion Clause  of  the  Fourteenth  Amendment.3  There  arc  serious  difficul- 

1.  Baker  v  Nelion.  291  Minn.  310.  191  N.WAi  185  (Minn.  Sup.  Ci..  1971,  iMnl 
rfumimrf,  41  LSA.W.  9167  (VS.  Oct.  10.  1972).  Petitioners  had  applied  for  a  marriate 
(kerne  under  Mist*.  Stat.  An*,  g  517.01  (1969),  which  does  not  specify  the  sex  of  It 
applicants: 

Marriage,  to  far  as  iu  validity  in  law  is  concerned,  is  a  civil  contract,  to  which 
the  consent  of  the  parties,  capable  if  law  of  contracting.  U  essen'ial.  Lawful  mar. 

**  hrI"rter  mi¥  ■*  contracted  only  when  a  license  has  been  obtained  therefor 
"  provided  by  law  and  when  such  marriage  is  contracted  in  the  pretence  of  two 
witnesses  and  solemniied  by  one  authorised,  or  whom  the  parties  in  good  faith 
believe  to  he  authorised,  so  to  do. 

The  clerk  of  the  court  declined  to  issue  the  license  on  the  sole  ground  *hat  petitioners 

were  of  the  same  sex. 

2.  Baker  v.  Nelson.  41  U5LW.  SI67  (VS.  Oct.  10.  1972). 

9.  In  addition  to  their  Fourteenth  Amendment  argument,  petitioners  in  Baker  v. 
Nelson  also  based  thrir  claim  on  a  variety  of  other  constitutional  provisions,  including 
the  Hrst.  Eighth,  and  Ninth  Amendments.  Although  the  arguments  under  these  pro- 
visions raise  some  interesting  legal  issues,  they  probably  cannot  be  sustained  under 
existing  court  precedent. 

The  First  Amendment  right  to  free  speech  and  free  assembly,  as  construed  by  the 
Supreme  Court,  includes  a  number  of  other  rights,  among  them  the  right  to  enemas  us 
free  and  private  associations.  Williams  v.  Rhodes.  393  VS.  23  (1968);  EJfbrandt  v.  RumeU, 
KLVA"  }l  ^L96^  (i4h»on  »■  Florida  Legislative  Investigation  Committee,  m  VX  539 
0963):  NAACP  v.  Alabama.  357  VS.  449  <l§56)  - 

Justice  Douglas,  writing  for  the  Court  in  Griswold  v.  Connecticut.  381  VS.  479  (1966), 
referred  to  the  right  of  association  as  one  of  the  "penumbras  formed  by  emanations 
from  those  guarantees  (specified  In  the  Bill  of  Rights]  that  help  give  then  life  and 
substance,   id.  at  464.  Douglas'  discussion  of  marriage  is  particularly  significant: 
Marriage  is  a  coming  together  for  better  or  for  worse,  hopefully  enduring  and  In- 
timate to  the  degree  of  being  sacred.  It  is  an  association  that  promotes  a  way  of 
life,  not  r»»!«es;  a  harmony  in  living,  not  political  faiths;  a  bilateral  loyalty,  not 
commercial  or  social  projects.  Yet  it  is  an  association  for  as  noble  a  purpose  at 
any  involved  in  our  prior  decisions. 
id.  at  486. 

However,  the  Supreme  Court  has  never  specifically  declared  the  marriage  unit  to  be 
an  association  within  the  terms  of  the  First  Amendment  Most  right  of  association  cases 
to  date  have  dealt  with  associations  organized  for  political  purposes,  and  moreover,  with 
eaUtine  associations  rather  than  the  formatto*  of  new  ones, 

Petitioners'  Eighth  Amendment  claim  was  premised  on  the  assertion  that  Use  denial 
of  their  right  to  marriage  constituted  punishment  for  a  status  or  condition  which 
they  were  powerless  to  change.  They  based  their  argument  chiefly  on  the  Supreme 
Court's  decision  in  Robinson  v.  California.  370  VS.  660  (Ife*  in  which  the  Court 
struck  down  a  state  law  under  which  a  narcotics  addict  was  sen  disced  to  ninety  days' 
imprisonment  on  the  ground  that  to  condemn  a  person  for  "an  illness,  which  may  be 
contracted  innocently  or  involuntarily*  constituted  cruel  and  unusual  punishment  /si 
at  667.  But  Hobimott  concerned  punishment  for  a  "crime**;  even  Justice  Fonat'  liberal 
interpretation  of  Hobinsott.  set  forth  in  his  dissent  in  rowell  v.  Tetas.  392  VS,  514, 
!,57  (1966).  does  not  emend  the  holding  beyond  the  context  of  criminal  sanctions. 

rent  loners'  Ninth  \me  ednirnt  claim  was  apparently  based  upon  Justice  Goldberg's 
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tics  with  this  equal  protection  analysis,  which  make  it  questionable 
whether  courts  will  uphold  i(  under  current  pi. cedent.  Their  claim, 
however,  would  almost  certainly  be  vindicated  under  the  proposed 
Equal  Rights  Amendment,  which  would  establish  a  stricter  prohibi- 
tion against  discriminatory  treatment  along  sexual  lines.  This  Note 
will  first  examine  the  constitutionality  of  restricting  marriage  licenses 
to  heterosexual  pairs  under  traditional  equal  protection  doctrine,  and 
will  then  turn  to  the  implications  of  the  Equal  Rights  Amendment  for 
this  practice. 


I.   The  Fourteenth  Amendment 

It  is  by  now  well  established  that  the  Supreme  Court  varies  the  de- 
gree of  scrutiny  to  which  it  subject)  legislative  classifications  according 
to  the  groups  and  interests  affected  by  any  given  classification.4  The 
socalled  "strict  scrutiny"  standard  is  usually  ttiggered  by  legislation 
which  either  contains  a  classification  that  is  suspect  because  of  the 
nature  of  the  gtoup  disadvantaged,  or  threatens  a  "bask  civil  right  of 
nun."1  When  this  standard  is  employed,  the  government  is  required 


concurring  opinion  in  Griswold  v.  Connecticut,  381  VS.  479.  488-97  (1963).  Justice 
Goldberg  there  contended  that  the  Ninth  Amendment  was  inserted  into  the  Bill  of 
Rights  to  protect  from  federal  infringement  certain  fundamental  right*  not  otherwise 
mentioned  (e.g.,  in  Gruwold,  the  right  to  marital  privacy).  He  argued  that  at  least 
some  of  these  fundamental  rights,  like  some  of  the  rights  protected  by  the  Hist  eight 
intendments,  were  made  applicable  to  the  states  by  the  Due  Process  Clause  of  the 
Fourteenth  Amendment. 

With  this  interpretation  in  mind,  it  might  be  argued  that  the  Ninth  Amendment 
shields  the  right  to  marry  from  governmental  interference.  Tangential  support  for 
this  contention  uuld  be  derived  from  Loving  v.  Virginia,  188  VS.  I  (19671,  in  which 
the  Court  held  that  the  right  to  marry  was  fundamental  and  that  denial  of  that  right 
on  racial  grounds  violated  the  Due  Process  Clause.  Id.  at  12.  However,  it  ii  doubtful 
thai  the  Ninth  Amendment  significantly  contributes  to  the  resolution  of  this  consti- 
tutional problem.  If  the  ritht  to  marry  persons  of  the  same  sex  is  (ttndsmental  and 
is  not  courier  balanced  by  important  state  interest!,  then  an  irgtime.it  based  on  the 
Fourteenth  Amendment,  infra  pp.  574*83.  should  carry  Baker  and  McConnell's  case. 
If  nut.  the  Ninth  Amendment  case  can  hardly  stand  on  its  own. 

4.  See,  e  f;..  Kant,  invidious  Discrimination:  Juttice  tPjualas  and  the  Rtturtt  of  the 
Saturet  Law-Due  Proceu  Formut;"  16  UC.L.A.L.  Rev.  710.  739  46  (1969);  Michelman, 

Foreword:  On  Protecting  the  Poor  Through  the  Fourteenth  Amendment,  83  HaIv.  L. 
Rev  7  (l%9/;  Note.  Developments  in  the  Law-lquat  Protection,  82  Harv.  L.  Riv.  1065 
(l%9).  Note.  The  Supreme  Court,  1969  Term,  84  H*av.  L.  Rev.  I.  60-71  (1970). 

5.  Even  classification,  other  than  racial,  which  has  been  found  to  be  suspect  by 
the  Court  hat  been  considered  in  the  context  of  an  important  constitutional  right. 
In  the  cases  in  which  Health/poverty  distinctions  were  overturned,  the  rights  infringed 
included  wmng  (Harper  v.  Virginia  Board  of  Elections.  383  US  663  (1966)).  the  right 
in  adequate  appellate  review  (Griffin  v.  Illinois.  331  U.S.  12  M9j6)),  and  the  right  to 
reptesentation  during  mi  tit  ic»i«.«  (Douglaj  v.  C:*!:?~r«i:v  113  (1963)).  Carringtoti 
v.  Rash.  380  U.S.  89  (1965).  In  which  the  impcrm  tsible  classification  was  between  mili- 
tary and  civilian  members  ol  a  community,  dea.'  with  the  right  to  tote:  Shapiro  v. 
Thompson,  394  US  618  (1969),  outlawing  discrimination  on  the  basis  of  residency  for 
welfare  recipients,  centered  on  the  right  to  travel.  Thus,  while  the  inherently  unfair 
nature  ol  a  classification  against  a  group  is  important  and  may  be  sufficient  inde- 
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to  prove  the  presence  of  a  "pressing  public  necessity"  to  justify  such 
classification.0 

In  actual  practice,  the  Court  has  applied  the  full  strict  scrutiny 
standard  only  rarely  outside  the  context  of  racial  discrimination.1  In 
cases  involving  non  racial  classifications,  the  Court's  approach  can 
more  realistically  be  viewed  as  a  balancing  process,  perhaps  best  articu- 
lated  by  Justice  Marshall  in  his  dissenting  opinion  in  Dandridze  v 
Williams:  5 

In  my  view  equal  protection  analysis  of  this  case  is  not  appreciably 
advanced  by  the  a  priori  definition  of  a  "right.-  fundamental  or 
otherwise.  Rather,  concentration  must  be  placed  upon  the  charao 
ter  of  the  classification  in  question,  the  relative  importance  to  in- 
dividuals in  the  class  discriminated  against  of  the  governmental 
benefits  that  they  do  not  receive,  and  the  asserted  state  interests 
in  support  of  the  classification.9 

There  are  thus  three  basic  factors  to  be  balanced:  the  degree  to  which 
legislative  classifications  disfavoring  homosexuals  should  be  "suspect," 
because  of  legislative  motivation;  the  importance  of  obtaining  mar- 
riage licenses  to  homosexuals  as  a  class;  and  the  interests  of  the  govern- 
ment in  denying  such  licenses  to  all  same-sex  couples. 

A.   Suspect  Classification 

The  Supreme  Court  has  never  explicated  its  grounds  for  declaring 
certain  classifications  to  be  inherently  suspect.  However,  examination 
of  the  classifications  thus  far  held  to  be  suspect  does  reveal  certain  com- 
mon denominators  which  may  have  motivated  the  Court  in  so  desig- 
nating  them. 

Judge  J.  Skelly  Wright  expressly  articulated  one  relevant  criterion 
when  he  observed  that  classifications  disfavoring  "a  politically  voice- 

pendently  to  render  a  classification  suspect,  w,  e.g.,  McDonald  v.  Board  of  Election 
Comm  rs,  3M  U.S.  802.  80?  (1969)  (dicta),  the  nature  ot  the  right  infringed  by  that 
claudication  it  often  ctucial  In  determining  uhcther  the  Court  will  apply  iu  stricter 
fSSKELmT*  No,c,  Dev'lopmmtt  in  in*  Law-Equtt  Protection,  0?  Ha**.  L.  Ri». 
IOOj  (1969). 

0.  Korcmatsu  v.  United  State*.  32$  UJ.  214.  216  (1944). 
n7 \.«OB^  ,uf^  '!  Uv*  \  "awUtana.  391  UJ.  M  (1968).  in  which  the  denial  to 
illegitimate  children  ot  the  right  to  sue  under  a  state  wrongful  death  statute  was  held 
uitconstittitioiial.  Other  Uriel  scrutiny  cases,  while  superficiary  turning  upon  non  racial 
(lauihcatioiii.  have  heavy  racial  overtones.  See,  eg.,  Harper  v.  Virginia  Board  of 
Medium  J85  US.  fifii  (1966)  (poll  tax  requirement  tot  voting  found  t0  discriminate 
jganist  the  poor);  fakahadtl  v.  Fish  and  Came  Commission.  334  U.S.  410  (1948)  /state 
statute  barring  issuance  of  fishing  licenses  to  penons  "ineligible  to  citlrenship"  held  to 
uulate  the  Fourteenth  Amendment.  The  Court  observed  that  the  "Japanese  are  among 
the  few  groups  still  not  eligible."  !d.  at  412  n.l).  1  * 

».    3H7  U.S.  471,  VJ0  2I  (1970). 
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less  and  invisible  minority"  should  be  subjected  to  "closer  judicial  sur- 
veillance and  review."9  Homosexuals  as  a  group  would  appear  to  have 
no  more  political  influence  than  the  black  and  poor  minorities  with 
which  Judge  Wright  was  dealing.10 

Classifications  have  also  been  found  suspect  when  they  are  based  on 
attributes  which  are  inherent  in  the  individual  and  wholly,  or  largely, 
l*yond  his  control.11  Whatever  the  causes  of  homosexuality,  the  orien- 
tation itself  does  not  appear  to  be  one  that  is  freely  chosen,  nor  in  most 
instances  can  it  be  changed.13  Croups  which  are  the  subjects  of  deroga- 
tory myths  of  stereotypes  are  among  those  which  have  been  accorded 
the  protection  of  the  strict  scrutiny  standard,  perhaps  in  part  to  insure 
that  such  stereotypes  do  not  become  the  bases  for  legislative  classifies 


<i    Hudson  v.  Hansen,  269  F.  Supp.  401.  506  (D.D.C.  1967),  remanded  on  other  grounds 
suh  num.  Smuck  ..  Hobson.  402  FJJd  175  (D.C.  Cir.  1969).  Judge  Wright's  comments, 
nude  in  thr  context  or  de  facto  school  segregation,  read  in  full: 
Judicial  drterencr  to  these  [legislative  and  administrative]  judgments  is  predicated 
in  thr  confidence  courts  h«vc  that  they  arc  Just  resolutions  of  conflicting  intcirats. 
this  confidence  is  often  misplaced  when  the  vital  interests  of  the  poor  and  tacial 
minorities  are  involved.  For  these  group*  are  not  always  assured  of  a  full  and  fair 
heating  through  the  ordinary  political  pincrss.  not  so  much  because  of  the  chance 
or  outright  bus.  but  because  of  the  abiding  danger  that  the  power  structure- a 
term  which  need  carry  no  disparaging  or  abusive  overtones-may  incline  to  pay 
tittle  heed  to  even  the  deserving  interests  of  a  politically  voiceless  and  invisible 
minority.  Those  considerations  impel  a  closer  judicial  surveillance  and  review  of 
administrative  judgments  adversely  affecting  racial  minorities,  and  the  poor,  than 
would  otherwise  be  necessary. 
Id  at  507  0$. 

While  Judge  Wright  mentioned  specially  only  two  groups-thc  poor  and  racial 
minorities- shut  out  by  the  power  structure,  he  did  not  preclude  the  existence  of 
others  similarly  disadvantaged.  Professor  Kant  has  explicated  the  decision  in  Williamson 
v.  |.ce  Optical  Co..  34ft  UJS.  483  (1955).  in  which  a  statute  requiring  opticians  to  re 
rrivr  written  prescriptions  from  ophthalmologists  or  optometrists  before  duplicating  or 
tepUcing  lenses  was  upheld,  in  terms  that  buttress  this  notion: 
In  H'iffiamsofj,  the  losers  in  the  legislature  were  not  permanently  disadvantaged 
minorities.  The  opticians  might  well  have  anticipated  new  legislative  alliances 
that  would  soften  the  impact  of  this  legislation  by  amendment. 
Karst.  Invidwui  Discrimination.  Justice  DougUv  and  the  Return  of  the  "Netural  Lew 
-Due  Process  FormuUtm  16  U.CX.AX.  Rev.  711,724  (1969). 

10.  No  publicly  declared  homosexual  has  been  elected  to  any  significant  position 
or  power  in  the  United  State*.  In  fact,  hostility  is  manifest  even  to  the  expression  of 
lirw*  espousing  civil  liberties  for  homosexuals.  See.  <*»  the  comments  of  Judge 
Stevenson  in  McConneU  *.  Anderson.  451  F2d  193.  196  (8th  Cir.  1971).  cert,  denied, 
m  I  S  1046  (1972). 

11  See.  e.g  .  Korematsu  v.  United  States.  323  VS.  214.  216  (1944)  (classification  dis 
favoring  Japanese).  See  ado  Levy  v.  Louisiana.  391  US.  68  (1968)  (classification  dis 
favoring  illegitimate  children);  Takahashi  v.  Fish  It  Came  Comm'n,  S34  VS.  410  (1948) 
(classification  disfavoring  persons  "ineligible  to  citizenship"). 

While  it  is  true  that  some  classifications  found  to  be  suspect,  such  as  poverty  or  military 
uatus.  are  not  wholly  immutable  or  beyond  the  plaintiffs'  control,  they  still  represent 
statutes  which  ate  not  always  freely  chosen  or  easily  discarded. 

12  See  I.  Busts  and  Associates.  HoMostxuAUTir:  A  Psychoanalytic  Stum  SOI.  310-19 
(l%2).  For  a  recent  discussion  of  the  sociological  and  psychiatric  debate  centered  on 
the  cuncept  of  homosexuality  as  a  disease  which  can  be  cured,  see  A.  Kaaun.  StxtALm 
ami  Homosexuality  572-606  (1971). 
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lion."  Certainly  tlisjmagmg  misconceptions  about  homosexuals  are 
endemic  in  Western  scxiety.14 

Perhaps  most  importantly,  a  history  of  discrimination,  both  public 
and  pr  ate,  seems  to  characterize  the  groups  granted  this  special  judi- 
cial status."  Discrimination  against  homosexuals11  represents  a  cultural 
theme  in  Western  society  which  dates  back  to  Biblical  days.17  Such  dis- 


13.  It  ii  arguable  that  special  fears  bom  of  racial  prejudice  encouraged  the  percep- 
tion of  Japanese  American*  at  a  potential  threat  during  the  Second  World  War.  leading 
to  the  internment  camp*  and  A'oremariu.  while  Caucasians  of  German  or  Italian  descent 
nere  left  relatively  undisimbcd.  See  Rostow.  The  Japanese  American  Coses— A  Disaster, 
M  Yale  L.J.  489.  496  (1945).  Stereotypes  alio  played  a  role  in  the  comment  over  lhe 
poll  tax.  which  was  ruled  .unconstitutional  in  Harper  v.  Virginia  State  Board  of  Elec- 
tions. MS  VS.  663  (1966).  over  the  dissent  of  Justice  Black: 

The  Court  gives  no  reavm  at  all  to  discredit  the  long  standing  beliefs  that  making 
the  payment  of  a  tax  prerequisite  to  toting  is  an  effective  wiv  of  collecting  revenue 
and  that  people  who  pav  their  taxes  are  likely  to  have  a  far  greater  interest  in 
their  government  .... 
id.  at  077.  The  Court  majority,  in  tending  suspect  the  wealth. poverty  classification 
in  Harper,  may  well  havr  been  expressing  its  belief  that  the  poor  had  suffered  too 
long  from  the  "long-standing  be*  rfs"  mentioned  by  Justice  Black. 

14.  See  generally  Tavlw.  Historical  and  Mythological  Aspects  o/  Homosexuality,  in 
Slxijal  Istftuo.N  110  64  (J  \farmor  ed.  1965).  Common  misconce.  ».ions  abound;  one  is 
that  homosexuals  arc  disposed  to  pedophilia,  see  M.  ScHortELO.' Sociological  Aspects 
or  HoMosrxiMi  irv  149  (1965);  D.  Wist,  Homosexuality  114-20  (1967).  and  sources 
therein  cited;  another  h  that  they  predominate  in  certain  social  classes  or  professions, 
see  RtruaT  or  tut  Com m nice  on  Homosexual  Offenses  and  PaofTmmos  17  (1957) 
[hereittafier  cited  as  Woiifsosx  Re  roar);  a  third  U  that  moit  male  homosexuals  are 
tifeminaie.  see  M.  Hoffmsn.  The  Gay  Woeld  100-66  (1966),  add  that  most  female 
homosexuals  are  over- masculine,  see  Martin  It  Lyon,  The  Realities  of  Lesbianism,  in 
The  New  Women  (J.  Cooke.  C.  Bunch-Weeks  st  R.  Morgan  eds.  1970).  79-60. 

15.  See.  eg..  Strauder  v.  West  Virginia.  100  VS.  SOS  (1679)  (state  denial  to  Negro 
citiiem  of  right  to  serve  on  juries  held  to  violate  the  Fourteenth  Amendment): 

This  is  one  of  a  series  of  constitutional  provisions  having  a  common  purpose; 
namely,  securing  to  a  tace  recently  emancipated,  a  nee  that  through  many  gen- 
crations  had  been  held  in  slavery,  all  the  civil  rights  that  the  superior  race  enjov. 
Id.  at  306.  ^  . 

16.  One  of  the  most  serious  areas  of  discrimination  has  been  in  the  area  of  federal 
employment.  See  generally  Note.  Ditmissml  of  Homosexuals  from  Government  Employ* 
went:  The  Developing  Hole  of  Due  Process  in  Administrative  Adjudications,  58  Geo. 
l.J.  6S2  (1970);  Note.  GotrriimeMl- Created  Employment  Disabilities  of  the  Homosexual, 
B2  Haev.  L.  Rev.  I7S6  (1969);  Note,  is  Governmental  Policy  Affecting  the  Employment 
of  Homoiexuals  Rational},  48  N.CX.  Rtv.  912  (1970}. 

The  Civil  Service  Commission,  while  tolerating  other  imtarvm  of  "sexual  misconduct*' 
such  as  adultery,  once  applied  strict  standards  lo  homosexual  behavior  because  of  what 
it  perceived  to  be  widespread  public  repugnance  to  homosexuality.  See  Note.  Govern- 
ment Cteeted  Employment  Disabilities  of  the  Homosexual,  tupra,  at  1741  -43.  Such 
ovrrt  discrimination  na^  since  been  modified  as  a  result  of  Norton  v.  Macy.  417  FJ2d 
HOI  (DC  Cir.  1969).  in  which  the  District  of  Columbia  Court  of  Appeals  held  that 
there  must  be  a  specific  connection  between  an  employee's  conduct  and  the  elncieocy 
of  the  civil  service  before  such  an  employee  could  be  dismissed. 

17  Early  aversion  to  homosexuality  is  seen  in  the  Torah.  See  Leviticus  18:22.  20:13. 
The  Talmudic  law  codes,  relying  on  Biblical  references,  further  elaborated  the  laws  of 
todnmy.  See.  e.g..  Misiikah.  Sakmimin  VII.  4. 

I  heir  codes  were  transntitted  to  the  Christian  church  by  its  early  leaders,  particularly 
St.  Paul.  A.  Kinsey,  W.  I'omieoy,  C.  MaartN  It  P.*  Ge shard,  Sexual  Bemavio*  in  the 
Hi  man  Female  482  (1953).  See  generally  D.  Bailey,  Homosexuality  and  the  Westejln 
Imdimon  (1955).  By  the  late  Middle  Ami.  homosexuality  was  identified  with  heresy 
and  often  punishable  by  death.  Modern  views  have  modified  but  not  erased  this  hostile 
attitude.  See  A.  Kaelen.  supto  note  12.  at  1-39.  44  62,  66-81.  85-99;  T.  Slw,  The  ManL 
iacii*e  or  Ma  on  ess  ch.  10  (1970);  Tavlor.  supra  nor    14.  passim. 
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muination  arguably  has  been  at  lease  a*  burdensome  as  that  which  has 
.ttlicted  several  of  the  minorities  (including  aliens  and  the  poor)  which 
ia\e  been  shielded  on  occasion  by  the  stricter  judicial  standard  of  re- 
.  icu.  However,  the  Court  might  reasonably  find  that  discrimination 
igainst  homosexuals  has  not  been  as  burdensome  as  that  affecting  other 
ninority  groups,  particularly  blacks. 

B.    The  Interests  of  Homosexuals 

With  respect  to  the  second  element  in  the  balance— the  importance 
jf  marriage  licenses  to  homosexuals— Court  precedent  is  again  of  little 
ielp.  Even  in  the  heterosexual  context,  the  Supreme  Court  has  never 
specifically  ruled  chat  marriage,  standing  alone,  is  a  sufficiently  funda- 
mental right  to  elicit  use  of  the  strict  scrutiny  standard.  However,  the 
plausibility  of  such  a  holding  is  evident  from  a  variety  of  cases.  In  the 
ontext  of  the  Due  Process  Clause  of  the  Fourteenth  Amendment,  the 
Court  has  stated  that  the  right  to  marry  is  "one  of  the  vital  personal 
rights  essential  to  the  orderly  pursuit  of  happiness  by  free  men  .  .  , 
•me  of  the  'basic  civil  rights  of  man/  fundamental  to  our  very  exist- 
encc.M|i  This  fact  was  found  to  be  crucial  to  the  Court's  conclusion 
that  anti-miscegenation  statutes  deprive  interracial  couples  of  due  proc- 
ess of  law.1*  The  Court's  plurality  opinion  in  Gr  is  wo  Id  v.  Connecticut** 
again  stressed  the  fundamental  nature  of  the  marriage  relationship, 
noting  that  it  draws  special  protection  from  a  variety  of  constitutional 
>afe^uards,  including  the  right  of  association."  Most  importantly,  in 
Skinner  v.  Oklahoma,22  the  progenitor  of  strict  scrutiny  cases,  the 
Court  held  that  the  state's  sterilization  statute  required  use  of  that 
more  stringent  standard  in  an  equal  protection  context  because  of  the 
fundamentally  of  '  [mjarriagc  and  procreation. "M 

However,  even  explicit  judicial  recognition  of  marriage  as  a  funda- 
mental interest  to  a  heterosexual  couple  would  not  prove  a  fortiori  that 
homosexuals  have  interests  of  a  comparable  magnitude  in  being  per- 

18.   Loving  v.  Virginia.  338  VS.  I.  12  (1967). 

19  td.  See  also  Mejer  v.  Nebraska,  262  VS.  390  (1923).  which  ilaud  in  dicia  that 
marriage  is  part  of  that  "liberty**  protected  bv  the  Due  Proccu  clause  because  it  is 
csvntiai  to  the  orderly  pursuit  of  happiness  by  free  men."  td.  at  399.  See  also  Bod  die  v. 
Connecticut  401  I  S.  371  (1971)  (due  process  forbids  denial  of  access  to  rlixorce  courts 
Ik-wuvt  of  inability  to  pa>  court  fees  and  coils).  The  holding  was  based  in  part  upon 

the  basic  position  of  the  marriage  relationship  in  this  societal  hierarchy  of  values." 
Id.  at  374. 

2».  Ml  I'J.  479  (1965). 

21.   id.  at  496.  See  note  4  tuprt. 

22    316  VS.  535  (1942) 

2?  td.  at  541.  See  alto  United  States  v.  Kras,  41  U  S  LAV.  4)17.  4121  (U.S.  Jan.  10, 
•■jr-  «dicta>. 
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miturd  10  obuin  marriage  licenses.  Skinner  is  not  alone  among  Su- 
preme Court  cases  in  linking  marriage  with  procreation  when  consider- 
ing the  importance  of  those  rights *«  It  is  unlikely,  in  light  of  Court 
dicta"  and  of  the  evolving  attitudes  toward  marriage  in  our  society, 
that  constitutional  protections  surrounding  the  institution  of  marriage 
would  be  made  dependent  on  the  ability  or  willingness  to  bear  chil- 
dren.39 But  it  is  still  true  that  pan  of  the  importance  of  the  marriage 
license  to  heterosexual  couples  derives  from  the  social  acceptance  and 
legal  protection  whirh  it  guarantees  for  their  natural  children.37  Such 
considerations  would  not  apply  to  a  same-sex  pair. 

On  the  other  hand,  state  sanctioning  of  the  marriage  relationship 
brings  with  it  numerous  other  legal,  social  and  even  psychic  benefits 
which  are  of  undiminished  importance  to  homosexuals.  Married  indi- 
viduals enjoy  substantial  tax  benefits,39  tort  recovery  for  wrongful 


24.  Skmner  states  thai  the  two  rights  together  arc  "fundamental  to  the  very  ex- 
istence of  the  race."  316  U.S.  at  541.  The  Court  implied  a  similar  connection  in  Meyer 
v.  Nebraska,  2tt  VS.  300,  399  (1923):  ' 

The  liberty  thus  tfuai  a  it  I  ted  [by  the  Fuurtecnth  Amendment]  .  .    denotes  .  .  . 
freedom  ...  to  inarrv.  establish  a  home  and  bring  up  children. 

25.  See  the  characterization  uf  marriage  bv  justice  Douglas  in  Grit* old  v.  Connecticut, 
Ml  U.S.  479.  486  (1965).  set  forth  in  nutc  4  lupia. 

25.  The  \linnrsota  Supreme  Court  in  tinker  it*  If  recognised  that  any  ai tempi  try 
(he  state  to  require  such  intuit  might  be  both  unworkable  ami  unconstitutional  291 
Minn,  at  513  14,  191  N  W2il  at  187. 

27.  See,,  e.g.,  1979  .Midyear  Heporti  and  Ht€0»nmendatiom  of  the  Family  Law  Section 
to  the  A  OA  Home  of  Oe/r^nfei  on  the  Cmfortn  Marrtofp  and  Divorre  Act,  5  Family 
L.Q.  133  (1971).  and  The  t'nifontt  Mairia^e  and  Divotee  Act,  id.  at  20V  Note  that 
the  present  dralt  of  the  act  provides  for  both  maintenance  and  child  support,  id.  at 
233-35-  The  Baker  conn's  rraxitt  for  denying  mandamus  tu  the  petitioners  was  that  "(l]he 
institution  of  marriage  as  a  union  of  man  and  woman,  ntsi«|iiel>  imolving  the  pro- 
creation and  rearing  of  children  within  a  family.  i*  as  old  as  the  book  of  Genesis,** 
291  Minn,  at  312.  191  N.W  .I'd  at  186. 

2*.  Benefits  available  under  the  present  federal  income  tax  law.  lur  example,  in* 
elude:  faint  Returns  Int.  Rev.  Cooc  or  1954,  §  60l3ta)  piovidcs  that  "A  husband  and 
wife  may  make  a  single  return  jointly  of  income  taxes  under  subtitle  A,  even  though 
one  of  the  spouses  has  neither  gtoss  income  nor  deductions  .  .  .  ."  Set  id.  al  I  I  for 
rate  of  tax.  In  addition  lo  the  general  advantage  of  factoring  two  incomes  of  different 
amount;  into  a  single  tax  return,  there  are  instances  of  joint  returns  being  given  other 
preferential  treatment:  Ve,  e.g..  id.  at  §  179(b)  (with  regard  to  additional  first  year 
depreciation  allowance  fur  small  business,  the  ordinary  limitation  of  310.000  Is  raised 
to  $20,000  for  husband  and  wife  filing  Jointly);  id.  at  §  1244,b)  (with  regard  to  kmc* 
im  imall  business  stock.  1ms  from  the  sale  or  exchange  uf  an  asset  which  is  not  a 
capital  asset  shall  not  exceed  $25,000  or  $50,000  in  case  of  husband  and  wife  filing 
joint  returns);  id.  at  ft  121  (if  taxpayer  has  attained  age  of  65.  gross  income  does  not 
include  gain  from  the  sale  or  exchange  uf  proper  n)  For  husband  and  wife  filing 
a  joint  return,  even  though  only  one  spouse  satisfies'  the  age  requirement,  both  shall 
be  treated  as  satisfying  it;  id.  at  S  S7(i)(2)(A)  (similar  provision  for  retirement  income). 

Deduction,  Spouses  arc  a  Honed  deductions  for  each  other  as  dependents  in  certain 
instances.  See  t>r.  Rev.  Code  or  1954,  §  214  (when  incapacitated  or  institutionalised); 
id  at  $  213  (for  medical  expenses  not  compensated  by  insurance):  id.  at  §  151  (generally, 
$7j0  and  an  additional  $7jU  if  one  is  blind). 

However,  certain  provisions  of  the  Internal  Revenue  Code  potent  tally  disfavor  mar 
nrd  people.  See.  e.g.,  Int.  Riv.  Cooc  or  1934.  $  1239(a)  provides  that  the  gain  from  the 
m\c  of  certain  propert v  between  spouses  is  not  considered  a  capital  gain:  id.  at  §  46(a)(4) 

(with  regard  to  roiiipt  g  ctcilil  fur  investment  in  ccitaiti  depreciable  property,  married 

individuals  Ming  w-pjute  iiiuim  normallv  ha%e  oulv  a  $I2,j00  limitation  per  individual 
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tiMth.30  >ntcstate  succession,10  and  a  host  of  other  statutory  and  com- 
mon l.i  w  privileges.31  They  also  incur  special  liabilities,  such  as  the 
responsibility  for  support13  and  maintenance11  during  marriage  and 
lor  similar  provision  after  divorce,14  which  may  on  balance  be  viewed 
i>  beneficial  by  a  couple  regardless  of  sexual  orientation.13  Beyond 
these  strictly  legal  benefits,  the  formal  status  of  marriage  might  reason- 
iblv  he  viewed  as  enhancing  the  stability,  respectability,  and  emotional 
depth  of  any  relationship  between  two  individuals,  regardless  of 
whether  the  relationship  is  homosexual  or  heterosexual.91 


C.    The  Interests  of  the  Government 

Against  the  interests  of  homosexuals  and  the  suspect  nature  of 
<  Unifications  disfavoring  thfm  must  be  placed  the  interests  of  the  gov- 
ernment in  uniformly  denying  marriage  licenses  to  same-sex  couples. 
One  possible  argument  against  any  official  attempt  to  normalize  the 


intend  of  S25.000);  id.  at  J  48(c)(2)(B)  (with  regard  to  limitation  on  deductible  coat  ot 
used  property  there  is  a  $23,000  ceiling  for  married  penons  tiling  separately  instead  of 
thr  normal  $50,000);  id.  at  §  141  (standard  deduction  normally  shall  not  exceed  12,000, 
hni  fur  a  married  person  tiling  separately,  it  shall  not  exceed  91.000).  See  also  Richards, 
Dnenmination  Ageinst  Starrici  Couplet  under  Pre  tent  income  Tax  Lews,  49  Taxis  526 
(1971);  Richards,  Single  v.  Men  ted  Income  Tern  Returns  under  the  Tax  Reform  Act  of 
1969.  48  Taxis  301  (1970). 

29.  Coliseum  Motor  Co.  v.  Hestor,  43  Wyo.  298.  905,  3  ?2d  105,  106  (1991). 

50.  See.  e.g.»  Conn.  Gen.  Stat.  Rev.  |  46-12  (So pp.  1909). 

31.  Other  benefits  ot  legally  sanctioned  marriage  include  employee's  tamily  health 
rare,  group  insurance,  and  social  security  survivor's  benefits.  Automobile  insurance  pre* 
tmums  are  often  lower  for  married  people.  See  general/*  L.  Ka  no  wire,  Women  and  the 
L%**  55-93  (1989);  H.  Kvaa,  Tmi  Family  in  thi  Amejucan  Economy  (1953);  J.  Mamen, 
Fh£  law  or  PiasoNs  and  Domestic  Relations  (1991).  AU  benefit*  mentioned  in  this 
section  which  distinguish  unfairly  on  the  basis  of  sex  may  be  subject  lo  the  effects  of 
the  T we«t>. seventh  Amendment  if  ratified.  See  p.  583  el  teq.  infra. 

12.  At  common  law  and  under  various  statutes  the  husband  is  bound  to  support  his 
Hife  See,  e.g..  In  Re  Fawcetts  Estate.  232  Cat  App.  2d  770,  777,  49  CaL  Rptr.  180,  165 
(1963). 

55.  The  husband  is  primarily  liable  for  necessaries  furnished  to  his  wife.  See,  e.g., 
Ciomwell  v.  Anderson  Furniture  Co..  195  AM  284,  285  (D.C.  Ct.  App.  1983).  See  olio 
Wanderer.  FemiN  Expense  Legistetion  as  Affecting  Common  Late  Liability  of  Husband 
for  \eceuariu,  68  Com.  L.J.  38  (1983). 

M.   See.  rg.,  Rambo  s.  Rambo,  155  So.  2d  917  (Fla.  App.  1963). 

V.  While  some  observers  condemn  the  strictures  of  such  laws,  it  cannot  be  denied 
thai  they  often  act  to  preserve  the  marriage  relationship  or  at  least  insure  that  its 
break  up  will  follow  an  orderly  pattern.  See  Reports  end  Recommendations  on  the 
Cm  form  Marriage  and  Divorce  Act  and  The  Uniform  Marriage  and  Divorce  Act,  supre 

note  27. 

36.  See  E.  GairrrrH,  Mamjuace  and  thi  Unconscious  12  (1957);  E.  James,  Mamiace 
and  Society  204  (1952);  A.  Mcahes,  Majuuace  and  Pewonautv  7*8  (1958).  See  also  New 
irrw  Welfare  Rights  Organization  v.  Cahill,  41  UJ.L.W.  1059  (VS.  Oct.  4,  1972). 
mi  uhich  (he  Court  observed  that  nonceremonial  marriage*  lack  "the  aura  of  permanence 
that  is  concomitant  with"  ceremonial  marriages  and  often  do  not  provide  "the  stability 
n* ".nary  for  the  instillmem"  of  proper  social  norms.  Id.  at  1039.  Since  few  derates  are 
j.  vH-nily  billing  to  mam  a  ume  ie*  couple,  the  state's  retinal  to  grant  marriage  li- 
f.ues  to  tuch  couples  effectively  deprives  most  of  them  of  either  a  religious  or  a 
m<  ilar  tnamagc  ceremooy. 
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homosexual  relationship  is  that  the  government's  approach  toward 
homosexuality  should  be  one  of  treatment  and  rehabilitation  r*iuci 
than  tolcmnce  and  legalization.  However,  the  implied  assumption  that 
most  homosexuals  can  be  "cured"  is  now  widely  questioned." 

Another  possible  state  interest  lies  in  preventing  an  increase  in  the 
incidence  of  homosexuality  among  adolescents.  However,  it  is  highly 
questionable  whether  anyone  can  freely  select  his  sexual  orientation 
on  the  basis  of  comparative  legal  advantages."  Moreover,  those  coun- 
tries which  have  legalized  homosexual  activity  between  consenting 
adults  have  recorded  no  perceptible  increase  in  the  incidence  of  homo- 
sexuality since  such  legalization.8* 

Perhaps  the  most  telling  argument  which  the  state  might  raise  to 
justify  the  denial  of  marriage  licenses  to  homosexual  couples  is  that 
issuance  of  such  licenses  would  jun  counter  to  the  existing  laws  in 
many  states  against  homosexual  Jets.40  It  is  undoubtedly  true  that  the 
legalization  of  homosexual  marriage  would  put  the  states  in  the  anoma- 
lous position  of  officially  sanctioning  a  relationship  which  is  very  likely 
to  encourage  the  commission  of  illegal  sex  acts.  However,  it  should  be 
noted  that  such  statutes- forbidding  specified  sexual  activities  between 
consenting  adults  in  the  privacy  of  their  ho*ne— are  very  possibly  un- 
constitutional.41 In  any  case,  they  are  rarely  enforced,  even  against 
homosexuals.4' 


37.  See  Woltinmn  Rchwt,  supra  note  14.  at  25-90.  For  i  more  recent  examination 
<rf  this  continuing  controversy  and  a  discussion  of  the  literature,  see  A.  Kaiun,  supra 
note  12.  at  572  606.  Even  the  mow  optimistic  psychotherapists  rarely  put  the  MaureM 
rate  at  above  one- third  of  the  willing  patients.  A.  Kamjen,  supra  note  12.  at  571 

38.  Bitaca  axd  Associates,  supra  note  12,  at  SI 0-1 9. 

39.  H.  Hrae,  Thc  Love  that  Daae*  Not  Siva*  Its  Name  209  (1970).  The  WoLfuejau 
Xtfoar,  subra  not*  14.  at  24.  noted  that  in  Sweden  where  reforms  of  laws  dealing  with 
homosexual  acts  had  been  instituted  some  time  before,  there  had  been  no  noticeable 
increase  in  homosexual  activity  over  a  ten- year  period.  In  fact,  it  has  been  suggested 
that,  to  the  extent  that  legalization  may  lessen  some  of  the  problems  of  homosexual 
life  and  make  for  more  stable,  long-term  relationships,  the  amount  of  homosexual 
proselytising  of  minors  may  well  decrease  in  the  wake  of  such  reforms.  5**  E.  ScNim, 
Cxi  mm  Without  Victims  111  (1965).  For  the  same  reason,  a  similar  decrease  might 
follow  the  legalimtfon  of  homosexual  marriage. 

40.  A  similar  argument  was  accepted  in  New  Jersey  Welfare  Rights  Organization 
v.  Cahlll,  41  U.5.L.W.  1059  (U3.  Oct.  4.  1972).  in  which  the  Court  justified  the  r<  • 
strktion  of  "Aid  to  Families  of  the  Working  Poor**  to  ceremonially  married  coup'  -) 
on  the  ground  inter  afta  that  the  state  has  a  proper  and  compelling  interest  in  refusing 
to  subsidise  a  living  unit  that  encourages  the  violation  of  laws  against  fornication  and 
adultery. 

41.  Such  an  argument  might  be  based  on  the  right  to  privacy  as  developed  in  such 
cases  as  Eiscuttadt  v.  fiaird.  403  VS  438  (1972);  Stanley  v.  Georgia,  394  UJ.  557  (1999): 
and  Criswold  v.  Connecticut.  381  VX  479  (1965).  Set  Note,  Homotexuslity  and  the 

Law,  17  N.Y.L.F.  273,  295  96  (1971). 

42.  It  is  estimated  that  there  are  twenty  convictions  for  every  six  million  homo- 
sexual acts.  Fisher.  The  Sex  Offender:  Provisions  for  the  Proposed  New  Maryland 
Criminal  Code:  Should  Private,  Consenting  Adult  Homosexual  Behavior  Be  Excluded}, 
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A  tn.al  stale  interest  which  should  be  Mentioned  is  of  a  more  theo- 
retical nature.  The  vast  majority  of  Americans  view  marriage  to  be 
by  definition  a  union  of  man  and  woman;  a  scarcely  smaller  number 
>cc  homosexuality  as  "unnatural"  and  morally  reprehensible.43  The 
easy  answer  to  these  propositions  is  that  the  Fourteenth  Amendment 
was  passed  for  the  express  purpose  of  preventing  the  enforcement  of 
exclusionary  classifications  bastd  upon  deeply  felt  beliefs  which  are  not 
-rounded  on  objective,  rational  distinctions.  Not  long  before  the 
passage  of  that  Amendment,  thousands  of  Americans  sincerely  believed 
that  a  voter  was  "by  definition"  a  white,  male,  property  owner,  and 
that  interracial  marriages  were  immoral.  Despite  this  argument,  how- 
ever, society's  basic  institutional  conceptions  must  inevitably  carry 
vime  weight  in  the  balance  of  interests,  even  though  they  may  not  suf- 
lice  alone  to  justify  the  denial  of  concrete  legal  benefits  to  those  whose 
conceptions  differ.44 

D.   Interests  in  the  Balance 

In  light  of  the  difficulties  with  the  equal  protection  analysis,  it  ap- 
pears doubtful  that  classifications  infringing  upon  homosexual  mar- 
riage will  receive  the  penetrating  scrutiny  evidenced  in  cases  dealing 
with  racial  discrimination  or  with  established  fundamental  interests 
such  as  criminal  justice  and  the  vote.  Discrimination  against  homo- 
sexuals, while  pervasive,  has  not  involved  the  degree  of  government 
complicity  which  was  largely  responsible  for  the  development  of  the 
strict  scrutiny  standard.  Similarly,  the  interests  of  homosexuals  in  ob- 
taining marriage  licenses,  while  not  inconsiderable,  are  not  fully  com- 
parable to  the  corresponding  interests  of  heterosexuals,  which  have  not 
\rt  themselves  formally  attained  the  status  of  a  "fundamental  right" 
in  the  equal  protection  context. 

However,  even  if  strict  scrutiny  is  not  expressly  applied  to  this  issue, 

,ii  \lo  L  Res.  91,  9j  (1970).  See  generally  Project:  The  Consenting  Adult  Homotexuat 
the  t.au  An  Empirical  Study  of  Enforcement  and  Administration  in  Los  Angeles 
(  mtnts,  13  L  C.L.A.L  fctv.  MS,  6*>,  754-42  (1966).  t     ,  „ 

IS     \s  an  indicator  ot  this  auiiude.  it  should  be  noted  thai  in  most  states,  pilensn 
described  in  the  sodomy  statutes  are  characteriied  by  such  terms  as  "abominable, 
detestable M  or  "r  matural."  Cantor,  Deviation  and  the  Criminal  Law,  5j  J.  Cat*, 
I.C  *  P-S.  441.  446  (1964;.  See  also  note  17  supra. 

II  V  stronger  position  is  taken  in  P.  DevUN.  Till  EsfOfcctMLXT  or  Mqmu  20 
•  vmy.  [Slotiety  is  justified  in  taking  the  same  steps  to  preserve  its  moral  code  as 
,(  docs  to  preserve  its  government  and  other  essential  institutions.'  ^  a  criilquc  o! 
his  position,  see  HL.A.  Hart,  Immorality  and  Treason,  62  UntntM  163  (1939).  The 
HcvUn-Hart  controversy  has  been  discussed  extensively.  See,  e.g..  Anastaplo.  Law  and 
tftnalitx:  Oh  Lord  Devlin,  Plato's  Meno,  rtd  Jacob  Klein,  1967  Uis, ,  L.  Rtv.  231; 
lUjckshield.  The  Mdr.  Devlm  Coutntveisy  in  W5,  5  Svosrv  L.  K^v"!  (■«>/):  Dworttn, 
:,,td  n*x\in  and  thr  Enforcement  of  Morals,  75  Yaue  L.J  986  (1966). 


9.99 


995 


The  Legality  of  Homosexual  Marriage 


the  Court  would  not  he  justified  in  falling  back  upon  the  simple  ••ra- 
tionality" test  which  it  developed  primarily  for  the  protection  of  ceo-, 
nomic  interests."  Rather,  in  accordance  with  Justice  Marshall's  articu- 
lation, the  Court  should  balance  the  conflicting  interests  of  the  state 
and  homosexuals,  taking  into  consideration  the  danger  that  legislative 
classifications  disfavoring  homosexuals  may  in  fact  be  based  upon 
prejudice  and  misinformation  about  the  nature  of  that  condition. 


II.   The  Equal  Rights  Amendment 

The  Court  s  decision  that  the  denial  of  marriage  licenses  to  homo- 
sexuals does  not  abridge  existing  equal  protection  law  would  not  save 
that  practice  from  attack  under  the  proposed  Twenty-seventh  Amend- 
ment. The  version  of  the  Amendment  which  is  now  before  the  states 
for  ratification"  declares,  in /relevant  part,  that  "Equality  of  rights 
under  law  shall  not  lie  denied  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  sex."4'  The  legislative  history  of  the  Amend- 
ment clearly  supports  the  interpretation  that  sex  is  to  be  an  impermis- 
sible legal  classification,  that  rights  are  not  to  Ik?  abridged  on  the  basis 
of  sex."  A  statute  or  administrative  polLy  which  permits  a  man  to 
marry  a  woman,  subject  ;o  certain  regulatory  restrictions,  but  categori- 
cally denies  him  the  right  to  marry  another  man  clearly  entails  a  classi- 
fication along  sexual  lines. 

The  possibility  that  such  a  classification  would  violate  the  Equal 
Rights  Amendmet.  was  raised  during  both  the  congressional  hearings 
and  debates  on  that  proposal."  The  Amendment's  chief  sponsor  in  the 


45.  For  cases  applying  the  rationality  mi,  ice  Royster  Guano  Co.  v.  Virginia,  25S 
US.  412  (1920);  Lindslcy  v.  National  Carbonic  Gas  Co.,  220  VS.  61  (1911). 

46.  The  Eqtta'  Rights  Amendment  was  pasted  by  Congress  on  March  23,  1972.  MB 
Cong.  Rcc.  H.  '^23  (dally  ed.  March  23,  1972).  Leu  than  two  hours  after  the  Senate 
acted,  Hawaii  became  the  first  state  to  ratify  Ihe  amendment.  Congressional  Quarterly 
692  March  23,  1972.  It  will  become  effective  two  yean  after  its  ratification  by  a 
minimum  of  thirty-eight  nates. 

47  H.RJ.  Res.  200.  S.R.J.  8  92d  Cong.,  1st  Scss.  (1971). 

The  first  atte.npt  at  an  equal  rights  amendment  was  the  1923  version:  "Men  and 
women  shall  have  enttal  rights  throughout  tU  United  States  and  in  every  place  subject 
to  its  jurisdiction.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation."  H.R.I  Res.  75.  68th  Cong.,  1st  Sets.  (1923).  ^ 

48  See,  e  g  ,  118  Cose.  Rcc.  g  fMI  (daily  ed\  March  22,  1972)  (remarks  of  Senator 
Stevenson,  co  sponsor  of  the  amendment): 

There  it  but  one  principle  involved  ...  sex,  by  and  of  itself  cannot  be  used  u  a 
classification  to  deny  or  abridge  any  person  of  his  or  her  equal  rights  under  the  law. 

49  See  118  Cose.  Rcc  I  4372  (daily  ed.  March  21.  1972)  (remarks  of  Senator  Ervin): 
Now,  Mr  President,  the  idea  that  this  law  would  legalize  sexual  activities  between 
persons  oi  the  same  sex  or  the  marriage  of  persons  of  the  same  sex  did  not  originate 
uith  inc.  \  do  not  know  what  effect  the  amendment  will  hate  on  laws  which  make 
homosexuality  a  crime  or  on  laws  which  restrict  the  right  of  a  man  to  marry 
another  nun  or  the  right  of  a  woman  to  marry  a  woman  or  which  restricts  the 
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senate,  Biich  Bayh,  rejected  that  interpretation,  reasoning  that  a  pro- 
hibition against  homosexual  marriage  would  not  constitute  iinpermis- 
>ible  discrimination  so  long  as  licenses  were  denied  equally  to  both 
male  and  female  pin.19  Senator  Bayh's  opinion  should,  of  course,  be 
fhen  considerable  weight  in  determining  the  legislative  intent  in 
phrasing  and  passing  the  Equal  Rights  Amendment.91  However,  it  can- 
not be  seen  as  controlling  unless  it  is  at  least  reasonably  consistent  with 
established  constitutional  doctrine  and  the  more  general  interpreta- 
tion of  the  proposed  Amendment  as  evidenced  in  the  'cgislativc  history. 
As  Professor  Paul  Freund  observed  during  the  congressional  debates, 
|  the  Bayh  reasoning  runs  counter  to  the  Supreme  Court's  handling  of 
;  the  anti-miscegenation  statutes  under  'lie  Fourteenth  Amendment.63 
In  Loving  v.  Virginia?*  the  Court  ruled  thai,  a  marriage  license  can- 
not be  denied  merely  because  the  applicants  arc  of  different  races  Such 
a  denial  was  deemed  to  be  an  impermissible  racial  classification,  even 
though  it  affected  the  races  cqu,  My.9' 
!     In  light  of  tlr  frequently  asserted  claim  that  the  Equal  Rights 
Amendment  was  designed  to  prohibit  sex  discrimination  to  at  least 


right  of  a  woman  to  marry  a  man.  But  there  are  tome  very  knowledgeable  persons 
in  the  Held  of  constitutional  law  .  .  .  who  take  the  position  that  if  the  equal 
nihil  amendment  becomes  a  law,  it  will  invalidate  laws  prohibiting  homosexuality 
and  laws  which  permit  marriages  between  men  and  women, 
to  at*  118  Com  Kwu  §  4S73  (daily  ed.  March  21,  19?2)  (remarks  of  Senator  Ervin, 
quoting  the  testimony  of  Professor  Paul  Freund  before  the  Judiciary  Committee  during 
hearinp  on  the  Amendment): 

Indeed,  if  the  taw  muse  be  as  undiscriminating  concerning  sex  as  it  is  toward 
race,  it  would  follow  that  laws  outlawing  wedlock  between  members  of  the  same  sex 
would  be  as  invalid  as  laws  forbidding  miscegenation.  Whether  the  proponents  of 
1     the  amendment  shrink  from  these  implications  I'  not  clear. 
I     SO.   Ill  Ccwc  Ric  §  4S89  (daily  ed.  March  21,  1972): 

The  equal  rights  amendment  would  not  prohibit  a  State  from  saying  that  the  in- 
stitution of  marriage  would  be  prohibiten  to  men  partners,  it  would  not  prohibit 
a  Scale  from  saying  the  institution  of  marriage  would  be  prohibited  from  two 
women  partners.  All  it  says  is  that  if  a  St.ite  legislature  makes  a  Judgment  that  it 
is  wrong  for  a  man  to  marry  a  man,  then  it  mutt  say  it  is  wrong  lor  a  woman 
to  marry  a  wore  an -or  if  a  State  savs  it  is  wrong  for  a  woman  to  marry  a  woman, 
then  U  must  say  that  it  is  wrong  tor  a  man  to  marry  a  man. 
\  not  her  of  the  Amendment's  principal  supporters.  Professor  Thomas  Emerson  of  Yale 
Ljh  School,  has  also  expressed  his  belief  that  the  Equal  Rights  Amendment  was  not 
intended  to  force  the  states  to  grant  marriage  licenses  v*  homosexual  couples  and 
« nu Id  not  be  so  construed  by  the  courts.  Letter  on  file  with  the  Ke/e  Urn  Joumol. 

31.  Il  should  be  noted,  however,  that  various  legislators  dispute  the  importance  of 
legislative  history  as  a  guide  to  interpretation  of  the  Equal  Rights  Amendment.  See,  e.g., 
Hta-mp  on  H.J.  Res.  J5,  20$  Before  Subcomm.  no.  4  of  the  House  Comm.  on  the 
ludidary,  92d  Cong.,  hi  Sest,  75  (1971)  (remarks  of  Representative  Wiggins,  para- 
phrasing  the  position  of  Senator  Ervin): 

The  Senator  just  made  the  point  that  the  Court  at  some  future  time  will  look 
ai  the  words  of  the  statute  itself  or  the  amendment  itself  and  will  not  look  to  the 
legislative  historv.  one  o(  the  reasons  being  that  the  States  are  not  ratifying  legislative 
htstory.  They  are  ratifying  the  language  itself. 
32    See  note  49  ruOra. 
3S.   SN  LM  1  (196'/). 
H    14.  at  I. 
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thw-  degree  chat  the  Fourteenth  Amendment  presently  prohibits  racial 
discrimination."  Loving  would  appear  to  raise  a  strong  presumption 
that  homosexual  couples  could  not  be  uniformly  denied  marriage 
licenses  after  ratification  of  the  Twenty-seventh  Amendment.  That 
presumption  can  only  be  overcome  by  a  showing  that  homosexual 
marriage  falls  within  the  scope  of  a  particular  countervailing  interest 
or  outright  exception  to  the  Equal  Rights  Amendment  which  would 
not  have  applied  to  the  equal  protection  analysis  in  Laving.  Such  a 
showing  cannot  be  made. 

It  was  the  clear  intent  of  Congress  to  forbid  classifications  along  sex 
lines  regardless  of  the  countervailing  government  interests  which  might 
be  raised  to  justify  such  classifications.  The  language  of  the  Equal 
Rights  Amendment,  which  speaks  of  an  "equally"  that  "shall  not  be 
denied  or  abridged:"  is  mu^h  less  flexible  than  that  of  the  Fourteenth 
Amendment,"  which  has  been  beld  to  permit  the  consideration  of 
countervailing  interests."  Professor  Emerson  explained  that  the  new 
Amendment 

means  that  differentiation  on  account  of  sex  is  totally  precluded, 
regardless  of  whether  a  legislature  or  administrative  agency  may 
consider  such  a  classification  to  be  "reasonable."  to  be  beneficial 
rather  than  "invidious,"  or  to  be  justified  by  "compelling  rea- 


The  legislative  history  supports  this  proposition  that  the  new  Amend- 
ment represents  an  unqualified  prohibit  ion -an  absolute  guarantee.00 


determining  the  legal  rights  of  women  or  of  mcn.H  Id.  at  6.  The  House  s  a  whole 
otdentl*  adopted  this  separate  statement  when  it  rejected  the  Wiggins  addition.  Fur* 
ihmnim.  the  Senate  Report  on  that  body's  tctsion  of  the  Equal  Rights  Amendment 
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In  older  to  forestall  this  construction,  the  House  Judiciary  Committee 
recommended  the  following  addition  to  the  Amendment: 

This  article  shall  not  impair  the  validity  of  any  law  of  the  United 
Slates  which  exempts  a  person  from  compulsory  military  service  or 
any  other  law  of  the  United  States  or  of  any  State  which  reasonably 
promotes  the  health  and  safety  of  the  people.90 

The  purpose  of  the  add-on  was  to  make  it  clear  "that  Congress  and 
lite  Sine  legislatures  can  take  differences  between  the  sexes  into  ac- 
count in  enacting  laws  which  reasonably  promote  the  health  and  safety 
of  the  people.*'91  The  proposed  addition  was  rejected  in  the  House  by 
a  vote  of  87-265." 

While  even  an  absolutist  interpretation  would  not  prevent  the  courts 
fiom  balancing  the  Equal  Rights  Amendment  against  other  constitu- 
tional provisions  which  conflict  with  its  commands,91  no  such  consid- 
c rat  ions  were  raised  in  defense  of  the  anti-miscegenation  laws  and  none 
would  appear  to  be  relevant  to  homosexual  marriage.  In  discussing  the 
Equal  Rights  Amendment,  the  only  constitutional  conflict  envisioned 
by  the  commentators  and  legislators  concerned  the  right  to  privacy,94 
and  it  can  I  trdly  be  argued  that  the  denial  of  a  marriage  license  to  a 
same-sex  couple  would  in  any  way  serve  the  interest  of  the  individual 
in  being  protected  from  government  intrusion  into  his  private  life. 

The  "absolute"  prohibition  contained  in  the  Equal  Rights  Amend- 
ment is  subject  to  only  one  exception,  or  what  Professor  Emerson  and 
his  associates  have  termed  a  "subsidiary  principle":99  the  Amendment 
Would  not  prohibit  reasonable  classifications  based  on  [physical]  char- 
mi  ensues  that  arc  unique  to  one  sex."99  This  exception  was  designed 
to  shield  laws,  such  as  many  of  those  applying  to  pregnancy  or  sperm 
donation,  which  affect  only  one  sex  but  which  cannot  realistically  be 

siautl  that  "the  separate  views  of  [the  fourteen  Committee  members]  in  thr  House 
Mrport      .  state  concisely  and  accurately  ihe  undemanding  of  the  Amrndrrent 
S  k»r  No  689. 92d  Cong  .  2d  Sen.  11  (1972). 

GO.   II  K.  Rrr  No.  92-359, 92d  Cong.,  1st  Sets.  1  {'971). 

61.   Id.  at  2. 

1 17  Cong.  Ric.  §  9390  (daily  ed.  October  12,  19)1). 

f»1  See  Brown,  Emerson,  Falk  *  Fieedman,  The  Cquat  Rights  Amendment:  A  Con- 
iMfurmridf  Hmsfs  for  EqueU  Bights  for  Women,  00  Yau  L.J.  871.  900  (1971).  But  \ee  1IH 
(nv<.  Rir  §  4258  (daily  ed.  March  20,  1972),  in  whi-h  Senator  Ervin  claims  that  the 
lipial  Rights  Amendment  Is  "absolute  in  its  terras'*  *nd  it  therefore  not  subject  lo 
balancing  against  other  <  mitutional  provisions. 

M.  See  Drown.  Emerac  ,  Falk  *  Freedman,  tubre  note  63.  at  900;  Heerings.  supra 
tune  51.  at  40  'statement  of  Representative  Griffiths). 

63.   Brown.  Emerson.  Falk  It  Freedman.  tupr*  note  63.  at  893. 

Mi  118  Cong.  R*c.  §  43BS  (daily  ed.  March  22.  1972)  (Senate  Report,  quoting  H.R. 
krp  'Jli  339). 
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laid  to  "discriminate"  against  the  other.07  It  might  be  argued  that 
heterosexual  intercourse  and  procreation  are  activities  which,  because 
ol  the  unique  physical  characteristics  of  men  and  women,  may  only  be 
performed  by  different  sex  couples,  that  these  activities  are  central  to 
the  societal  concept  of  marriage,  and  that  the  slate  can  therefore  restrict 
the  granting  of  marriage  licenses  to  different  sex  couples. 

This  reasoning,  however,  would  import  into  the  Equal  Rights 
Amendment  precisely  those  traditional  societal  judgments  that  the 
Amendment  was  designed  to  circumvent.  For  example,  a  law  regulat- 
ing the  manner  in  which  hospitals  treat  pregnant  persons  would  not 
ordinarily  discriminate  against  men,  because  it  deals  directly  and  nar- 
rowly with  a  unique  physical  characteristic  which  men  do  not  possess. 
Hoy*  ver,  a  law  which  stated  that  persons  subject  to  pregnancy  may  not 
enlist  in  the  armed  services  would  probably  be  considered  discrimina- 
tory, because  it  deals  not  only  witivan  objective  physical  characteristic 
but  also  with  overbroad  societal  judgments  about  the  capabilities  of 
persons  having  that  characteristic.** 

In  order  to  guard  against  illegitimate  use  of  the  'unique  physical 
characteristics"  principle,  Professor  Emerson  and  his  associates  have 
developed  a  series  of  factors  which  should  be  weighed  by  a  court  in 
determining  the  constitutionality  of  a  physical  characteristics  classifica- 
tion under  the  Equal  Rights  Amendment.6'  These  factors,  which  are 
not  readily  applicable  to  the  peculiar  circumstances  presented  by  a  ban 
on  homosexual  marriage,  can  be  restated  in  terms  of  two  more  general 
tests:  (I)  are  the  physical  characteristics  upon  which  the  classification 
is  based  truly  unique  to  the  class  being  regulated,  and  (2)  is  the  rcgu- 
lation  involved  "closely,  directly  and  narrowly  confined  to  [those] 
unique  physical  characteristic^].  . ."?™ 

A  statute  restricting  marriage  licenses  tr  heterosexuals  would  fail 
both  of  these  tests.  While  it  is  perfectly  true  that  no  one  has  the  physi- 
cal characteristics  to  accomplish  either  procreation  or  heterosexual  in- 
tercourse with  a  member  of  the  same  sex,  it  is  equally  true  that  many 
individuals,  perhaps  because  of  age  or  illness,  are  incapable  of  engag. 
mg  in  these  activities  uith  members  of  the  opposite  sex.  Nor  is  there 


n       TJ-  v*w  JUpf?  TC  ''v,'1.40  °'  Representative  Griffiths).  See  mUo 

Ba>h.  The  Arrd  /or  the  Equal  nights  Amendment,  48  Nohle  Dame  Lawv,  60  Bl  (1972V 
Htimn,  t.mrrwn.  talk  I-  turdman.  tupra  note  63,  at  893.  K  ' 

l>8  See  DroHn,  Eittram.  talk  t  rreetlman,  supra  note  63,  at  894  96.  in  which  the 
iiitlmn  come  to  a  similar  conclusion  concerning  the  exclusion  of  nomen  from  tovern- 
mem  employment  because  of  the  absenteeism  which  might  result  from  their  DOtentUl 
to  become  pregnant. 

69.   Brown  Emerson,  ralk  fc  /reedman,  supra  note  63,  at  895-96. 

70    Id.  at  894. 
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the  necessary  close  relationship  between  these  activities  and  the  insti- 
tution of  legal  marriage  as  it  is  now  permitted.  As  shown  above,  the 
ability  or  willingness  to  procreate  is  not  a  prerequisite  of  legal  marriage 
in  this  country/1  nor  is  the  legality  of  an  existing  marriage  in  any  way 
affected  by  the  decision  of  both  partners  to  forego  heterosexual  inter- 
course More  generally,  the  belief  that  two  persons  having  the  same 
primary  sexual  characteristics  cannot  benefit  Cora  many  of  the  emo- 
tional, social  and  legal  consequences  of  the  legal  status  of  marriage  is 
factually  untrue:73  the  belief  that  they  should  not  so  benefit  is  a  sub- 
jective conclusion  beyond  the  scope  of  the  unique  physical  characteris- 
tics principle. 

With  no  relevant  or  countervailing  interests  to  place  against  the  rule 
of  "absolute"  equality  of  treatment,  the  proposed  Equal  Rights  Amend- 
ment should  be  interpreted  as  prohibiting  the  uniform  denial  of  mar- 
riage licenses  to  same-sex  couples.  If  such  a  denial  were  to  be  permitted, 
it  would  have  to  be  on  tht  basis  of  an  analysis  which  was  consistent 
with  the  strict  intcrpreution  described  above,  and  in  addition,  as  Pro- 
fessor Emerson  has  pointed  out,  in  matters  as  important  as  marriage 

the  burden  of  persuasion  is  on  those  who  would  impose  different 
treatment  on  the  basis  of  sex,"n  In  the  case  of  laws  prohibiting  homo- 
sexual marriage,  such  a  burden  cannot  be  carried. 


III.   Quasi-Marital  Status-an  Alternative  Approach 

Although  private  consensual  homosexual  activity  might  be  legalized 
in  this  country  without  creating  man/  problems,  as  it  was  in  Great 
Britain,  the  expansion  of  marriage  to  encompass  homosexual  couples 
would  alter  the  nature  of  a  fundamental  institution  as  traditionally 

conceived* 

•The  Supreme  Court  may  in  the  future  decide  that  such  alteration  is 
beyond  its  competence  and  therefore  that  marriage  should  be  con- 
fined to  its  present  definition  absent  a  positive  movr  on  the  part  of 
individual  state  legislatures  to  broaden  it."  If  such  proves  to  be  the 

71.   $**  p  579  and  note  95  iuprt* 
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case,  particular  legal  benefits  available  only  to  married  couples  might 
still  be  attacked  on  equal  protection  grounds  under  both  the  Four- 
teenth and  Twenty-seventh  Amendments. 

If  the  Court  granted  homosexuals  some  of  these  benefits-without 
compelling  states  to  grant  marriage  licenses-it  might  eventually  create 
in  effect  a  "quasi-marital"  status.  State  legislatures  might  explicitly 
grant  such  a  status,  and  specify  the  attendant  rights."  For  example, 
benefits  such  as  tax  advantages,  wrongful  death  rights  and  intestate 
inheritance  could  be  granted  more  easily  to  the  homosexual  couple 
than  could  inclusion  within  the  complete  maintenance-divorce-alimony 
complex  of  laws  involving  substantial  state  regulation*  An  analogy  can 
be  drawn  to  the  line  of  Supreme  Court  decisions  which  has  given  ille- 
gitimate children  certain  rights,  albeit  a  less-than-equal  status  in  com- 
parison to  their  legitimate  siblings." 


IV.  Conclusion 

In  the  final  analysis,  the  Court  should  not  avoid  granting  full  relief 
from  discriminatory  legislation  simply  because  that  legislation  is  based 
on  deeply  held  beliefs.  A  quasi-marital  status  might  satisfy  many  of  the 
interests  of  homosexuals*  in  gaining  marriage  licenses,  but  it  would 
inevitably  fall  short  of  fully  normalizing  their  relationships.  A  legis- 
lative stigma  of  deviance  would  remain.  The  stringent  requirements 
of  the  proposed  Equal  Rights  Amendment  argue  strongly  for  removal 
of  this  stigma  by  granting  marriage  licenses  to  homosexual  couples  who 
satisfy  reasonable  and  non-discriminatory  qualifications* 

through  m  tUteen  held  *  tiMOMtltutkmal  Infriamcftt  on  freedom  of  reUeJoo).  as 
noted  at  Justice  DouaUi  la  dtavot  id.  at  H7.  Sm  rnnenltf  H.  footer.  Monte  A 
~**»c  Chnt  Right  0/  AW  91  Fohoum  L.  *tv.  SI  (IM). 

75.  T»c  poojIbiUtr  of  tut*  a  kftfcUUvety  created  quootaaarital  status  lor  aoont- 
•exuals  was  tueacated  in  j.  Gotaent*  ft  I.  Kais,  The  Famat  ano  tns  Law  %  a.1  (IMS). 

7S.  Labia*  v.  Vincent.  401  VX  SSt  flt7l);  Ckma  v.  Aaoerkan  Guarantee  ft  U  *Uty 
las.  Co.  391  VX  73  (I96S);  Levy  v.  Louisiana,  991  VX  U  (19M> 
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A  LEGAL  ANALYSIS  OF  THE  POTENTIAL  IMPACT  Of  THE  PROPOSED 
EQUAL  RIGHTS  AMENDMENT  (ERA)  ON  HOMOSEXUALS 


INTRODUCTION 


Aaldet  the  ongoing  dtbttt  surrounding  the  proposed  Equal  Rights 
Amendment  (EPA),  conslderebls  interest  has  focused  on  i«vi  restricting 


homosexuals,  such  ae  those  birring  homosexual  tirrlign,  and  how  they 
would  be  sffscted  by  the  ERA.    Both  proponent,  snd  opponent,  of  the  ERA 
have  expressed  differing  vliwi  regsrdlng  this  issue,    in  fsct,  even  smong 
proponents  there  ere  diverse  opinions.    Thoee  who  believe  chit  reetrlctlve 
homosexual  statute  would  not  be  effected  irgue  thet  the  ERA  pertelne  co 
sex  discrimination,  not  to  sexual  preference.    There  ire  othen  who  heve 
argued  thet  the  ERA  will  require  the  granting  of  marrlegs  licenses  to  hoeo- 
■exuel  couplei. 

In  conelderlng  the  leeue  of  the  poeilble  Impact  of  the  propoeed  ERA  on 
homosexusls,  one  must  underitind  the  nature  of  the  srgumtnts  and  concsrns 
Hvsnced.    The  purpoit  of  thli  rtport  le  to  analyie  the  ititue  of  homosexuals 
In  the  context  of  the  propoitd  ERA.    At  tht  very  outlet,  we  will  deicrlbe  the 
argument!  thit  have  been  nade.    After  this  dlicuiilon,  there  will  follow  an 
examination  of  the  legislative  history  of  the  earlier  1972  proposed  constitu- 
tional amendment  and  contemporaneous  court  decisions.    In  this  regard,  how- 
ever, the  earlier  legislative  record  for  the  1972  version  can  only  be  Instruc- 
tive and  not  controlling  since  the  actions  of  one  Congress  do  not  bind  a  future 
Congress. 

Court  decisions  regarding  protectable  Interests  of  hoaoaexuals  under  Title 
VII  of  the  19*4  Civil  Rights  Act,  as  amended,  42  tf.S.C.  2000e  et  se^.  (  will 
also  be  discussed.    Title  VII  prohibits  employment  discrimination  based  upon 
sex,  rece,  color,  religion,  snd  national  orl  in.    While  not  controlling 
In  the  ERA  context,  these  Title  VII  cssee  pro  Ids  some  Insight  into 
how  courts  have  Intsrpretad  sex  discrimination  and  the  protsctsble  In- 
terests of  homosexuals  In  s  related  statutory  context. 
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EXECUTIVE  SUMMARY 


During  the  ongoing  debate  •urrounding  the  propoeed  Equal  Rights  Aaendaent 
(ERA),  coneldereble  Interact  hae  focueed  on  lews  restricting  hoaoeexuele,  such  ae 
those  herring  hoaoeexuel  urriiiu,  snd  how  they  would  *e  tffected  by  tha  ERA* 
This  raporc  deecrlbee  tha  varying  opinion*  that  hava  baan  expreeeed  regarding 
thla  taeue.    For  exeaple,  on  tha  ona  hand,  soae  paopla  hava  ergued  that  tha  ERA 
will  hava  no  iapect  beceuee  discrimination  on  tha  baala  of  eexuel  prafaranca  la 
different  from  discrimination  baaad  on  ssx.    Whlla  on  tha  othar  hand,  thara  ara 
peupla  who  hava  contandad  that  thara  would  be  en  lapact  becauee  the  ERA  incor- 
poretee  en  "ebeolute"  etenderd  of  stx  dlecrlalnetlon,  dlecrlalnetlon  egelnet 
homosexuals  le  eex-beesd,  end  no  dletlnctlona  beeed  on  sex  ere  conetltutlonelly . 
peraieeible* 

After  dlecueelng  tha  conflicting  argument f  on  the  queetlon  of  whether  tha 
propoeed  ERA  will  effect  lewe  restricting  homosexuals,  thle  report  go«e  on  to  11- 
ealne  the  legleletlve  history  of  the  earlier  1972  propoeed  conetltutlonel  eaend- 
tnent  end  conteaporeneoue  court  decisions,    Thle  eerller  legleletlve  record  le 
only  Instructive  end  not  controlling  elnce  the  ectlon  of  one  Congreee  cannot 
bind  futire  Congreeeea. 

Thle  report  alao  describes  relevent  etete  court  rulings  In  etetee  with 
ttete  ERA'e  where  the  queetlon  of  the  lapact  of  the  etete  ERA  on  lave  restricting 
hoaotexuele  hee  erieen*    In  addition,  cess  law  involving  hoaoeexuele'  protecteble 
lntereete  under  Title  VII  of  the  1964  Civil  Rights  Act,  ee  eoanded,  le  snelyted* 

Thle  peper  concludee  that,  In  tha  finel  enalyeia,  tha  lapact  of  the  cur- 
rently propoeed  ERA  will  be  determined  by  the  legleletlve  history  thet  le  ss- 
tebllshed  by  the  Congreee  coneiderlng  it  ee  well  aa  by  conteaporeneoue  court 
decisions*    The  legleletlve  record  developed  for  the  se'ller  1972  prnpoeel,  etete 
court  dec is lone  involving  etete  ERA'e  end  hoaoeexuele,  end  the  body  of  cess  lav 
that  hes  evolved  under  Title  VII  cen  provide  guidance. 
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DISCUSSION  QP  VARIOUS  VIEWS  CONCERNING  THE 
THE  POTENTIAL  IMPACT  OP  THE  ERA  ON  HOMOSEXUALS 

Ai    Vl«"  Of  Those  Believing  Tha  ERA  Will  Not  Affect  Hoaosexuala 

ERA  proponent!  art  not  neceasarlly  unltad  In  thalr  oplnlona  regarding 
tha  potential  impact  of  tha  propoaad  ERA  on  hoaosexuala.    3 oat  proponent! 
argue  that  the  ERA  would  not  necessarily  affect  hoaoeexuals  becauae  the 
propoaal  appllea  to  sex-based  discrimination,  not  to  aexual  preference. 
They  also  contend  that  heteroaexual  aerrlege  will  prevail.    Theae  pro- 
ponents argue  that  heteroaexual  aerrlage  will  be  Included  In  a  broad 
"phyalcal  differences"  exception  to  the  aa«ndaent.~     They  further  suggest 

this  exception  will  p.nslt  regulation  of  auch  a  ex  related  actlvltlea  aa 

2/ 

donation  of  spam,  vet  nurses.  tQd  aatemlty  Is  eves  T     The  principle  of 
the  ERA,  they  contend,  "does  not  preclude  leglalallon  which  reguletee, 
takes  Into  account,  or  otherwise  deals  with  a  physics!  characteristic  unique 
to  one  sex.""" 

In  1973,  one  scholar  pointed  out  that  while  it  could  conceivably  be 
•rgued  that  language  of  the  propoaad  ERA  would  require  saaa  sex  aarrlage, 
thla  result  would  be  unlikely  given  the  legislative  history  and  the  concept 
of  equality  prevalent  In  axlstlng  court  decisions.    He  wrote  specifically  that: 


r^At    *"tw0?d'  Ooublt  Standard  of  Justice:    Woaen's  Rights  Under  the 

Constitution,    5  V.l.  L.  Rav.  281,  313  (1971).    SmS,  Rep.  No.  92-689,  92d 
Cong.,  2d  se...  12  (1972);  H.R.  Rap.  No.  92-359,^  Cong    1st  Se...  7  (1971). 
Murray  and  Eastwood,    Jane  Crow  and  the  Lav:    Sex  Discrimination  and  Title  VII  " 
34  Geo.  wash.  L.  Rev.  232,  239  (1965);  Brown,  Ea.r.on,  Palk  and  Fraedaan,  "The 
Equal  Rights. Aaendaent:    A  Constitutional  Basis  for  Equal  Rights  for  Woaen" 
80  Ul.  L.J.  871,  893  (1971  )  (her.lnaft.r  Brown,  E..r2ou,  P.?k  and  Pr^n). 

&    5\"tp-  No'  ?2-*89  92d  Coni-.  2d  Seas.  12  (1972);  H.R.  Rep.  Mo.  92-359 
SaS-ZSs1-1:.  7  (197l)'    Sr  »"d  "><  ^.  Eq'ual  Right.  ' 

893?    NOt"  lmfmW  80>  81  (197l)j  Brolm'  Eaeraon,  Palk  and  Fr.adaao, 

2/    Brown,  Eaerson,  Palk  and  Fraedaan,  supra,  at  893. 
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Whan  tht  princlplaa  of  family  anil  procraatlon  art 
aargad  with  hataroaaxual  lotarcouraa,  tha  phyaical  charac- 
tarlatlca  axcaptlor  would  llkaly  apply.    Only  a  palrad  aala 
■od  faaala  can  hava  hataroaaxual  intarcouraa*    Bacauaa  of 
tha  uolqua  phyaical  charactarlatlca  of  aach,  tha  claaalfl- 
catlon  would  not  vlolata  tha  prlnclpla  that  tha  attrlbutaa 
of  Udlvlduala  ba  tha  baala  of  tha  claaalf 1 cat loo*  Howavar, 
Interpreting  tha  aaandaant  In  thla  aaaner  would  groaaly 
vlolata  tha  worda  of  tha  aaandaant  ttaalf .    Thara  can  ba  no 
aor«  lltaral  axaapla  of  danylng  rlghta  "on  account  of  aax" 
than  danylng  aarrlaga  to  aaava  aax  couplaa  bacauaa  of  tha 
ganltala  of  tha  applicants. 

Will  tha  court  a  navarthalaaa  daflna  a  "phyaical  dlf- 
farancaa"  axe  apt  loo  to  tha  Equal  tlxhta  Aaaodae nt  which 
will  aabraca  aaaa  aax  aarrlaga?   Thay  llkaly  will  for  two 
raaaona. 

Flrat,  no  aattar  how  auch  aqua 1 it y  tha  aaandaant 
daaanda,  aalaa  and  feaalaa  ara  phy ale ally  dlffarant. 
Equality  doaa  not  asan  aaaaoaaa.    Aa  Juatlca  Frankfurter 
onca  bbeerved,    [tjhe  Conatltutlon  doaa  not  require 
thlnga  which  ara  dlffarant  in  fact  or  opinion  to  ba 
traatad  in  law  aa  though  thay  wara  tha  aaaa."  Only 


hataroaaxual  couplaa  can  have  hataroaaxual  intarcouraa 
and  procreate,  and  tha  aaandaant  ahould  not prohibit 
legislation  baaed  on  that  axle tint  dlatloctlotT 

Secondly,  it  waa  not  tha  intant  of  Congraaa  to  coaipal 
recognition  of  aaaa  aax  aarrlaga.   Thla  poaalblllty  waa 
ralaad  during  both  tha  coograaalonal  haaringa  and  dabataa 
on  cha  aaandaant,  and  ita  proponanta  daniad  that  tha  aaand- 
aant would  have  auch  an  affact.    Wording  to  aaka  thla  inter- 
pratatlon  axpllclt  waa  not  conaldarad  faaaibla.    Ona  recoa- 
aanded  addition  to  tha  aaandaant,  to  allow  lawa  "which 
raaaonably  (proaota)  tha  haalth  and  aafaty  of  tha  people," 
would  parhapa  includa  aarrlaga  raatrlctiooa,  but  alght  alto 
allow  reatrlctlona,  auch  aa  eaxlaiai  hour  lawa  for  woaen,  con* 
aldarad  dlecrlalnatory  •    An  addition  axplicltly  axcaptlng 
"phyaical  dlf farancaa "  could  aaally  have  tha  a ana  affact, 
negating  tha  vary  prlnclpla  of  tha  Equal  Rlghta  Aaendaent* 
An  addition  apaclflcally  axcaptlng  aarrlaga  atatutaa  froa 
tha  application  of  tha  aaandaant  would  ba  too  reatrictive, 
and  antlraly  inappropriate  for  a  conatttut tonal  aaandaant* 

Thua.  oven  though  tha  wording  of  tha  aaandaant  landa 
norlt  to  tha  arguaant  that  it  would  con pal  racotoltloo  of 
aaaa  aax  aarrlaga,  courte  ara  not  llkaly  to  ao  interpret 
tha  aaandaant  bacauaa  of  tha  actual  phyaical  dlf farancaa 
of  tha  aaxaa  and  bacauaa  of  tha  Intant  of  Congraaa. 

Sullivan!  "Sana  Sax  Marrlaga  and  tha  Conatltutlon", 
6  Legal  Problena  in  fully  Law,  275,  292-293  (1973). 
(Footnota  cltatlona  oalttad).    (Eaphaala  auppllad). 
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VU"  °*  Tho"  Ballavlnt  Tha  EM  Will  Affect  HOQiiiuali 
In  a  1973  NOTE  In  tht  Ttlt  Lav  Journal,  tha  two  authora  aaintainad  that 
tha  ERA  would  hava  implications  for  hoaoaaxual  mar r lags s.    Thay  looked  at  tha 
wording  of  tha  1972  propoaal  and  1  near  prat  ad  tha  laglalatlva  latitat  to  Man  that 
an  abaoluts  ataodard  of  review  applied.    Therefore,  no  claaalf Icatlon  baaad 
upon  aax  could  aurvlva  judicial  ravlaw  m  thalr  alnde.    Thay  wrota: 

Tha  Courts  daclalon  that  tha  danlal  of  aarrlaga 
llcanaaa  to  hoaoaaxuala  doaa  not  abrldga  sxlatlng  equal 
protaction  law  would  not  aava  that  practlca  from  attack 
under  tha  propoaad  Tweoty-Savanth  Aaandaant...  Tha  lagi- 
alarlva  history  of  tha  Aaandaant  clearly  aupporta  tha 
intarpratatlon  that  aax  la  to  ba  an  laperalaalble  lagal 
claeelflcetlon,  that  rlghta  ara  not  to  ba  abrldgad  on 
th-  baala  of  aax.    A  atatuta  or  adainlatratlva  policy 
wi.lch  parmita  a  nan  to  narry  a  woaan,  aubjact  to  cartaln 
raguletory  restriction*,  but  catagorically  danlaa  hln  tha 
right  to  narry  annthar  nan  claarly  antalla  a  claaalf Icatlon 
aloog  aaxual  llnae.... 

...The  laglalatlva  history  aupporta  thla  propoaition 
that  tha  naw  Aaandaant  ranraaanta  eo  ungual  lhadoTohThtr  tnn^ 
an  abaoluta  gun rant a a...   

With  no  relevant  or  countervailing  lntaraata  to  nlaca 
agalnat  tha  ml a  of  "abaoluta-  •quality  oi  treatment  tha 
propoaad  Equal  Rithta  Aaandaant  ehould  ba  intarpratad  aa 
prohibiting  tha  unlfpra  danlal  of  aarrlaaa  llcenaee  t<T 
aeae-eex  couplee.... " 


•Tha  atrlngnat  raqulraaanta  of  tha  propoaad  Equal 
Rlghta  Aaandaant  argu«  atrongly  for  raaoval  of  thla 
atlgaa  by  granting  aarrlaga  llcanaaa  to  hoaoaaxual  couplaa 
who  aatlafy  raaaonabla  and  non-dlacrlalnetory  qualifications. 
^ln!.tnd  Silv*r"«in.  "Tha  Legality  of  Hoaoaaxual  Harrlaga  " 
NOTE,  82  Yala  L.J.,  at  583,  585,  589  (1973),    (Eaphaala  supplied) , 

Tha  foregoing  position  appaara  to  ba  baaad  on  tha  ldaa  that  bacauaa 

tha  propoaad  ERA  prohibits  aav-baaad  clsaaif icationa,  it  would  prohibit 

differential  traataant  with  raipect  to  hoaoaaxi  *la  aa    all,  unlaaa,  for 

example,  tha  claaalf  Icatlon  appllad  squally  to  *>aabr-a  of  aach  sax 

respectively.    Thla  theory  would  srgua  that  lo  ordar  to  psss  judicial 

scrutiny  undar  tha  ERA,  ssna  sax  aarrlagaa  allowad  between  aen  would 

also  have  to  be  permitted  batwaan  woman. 
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n    Two  proalnent  lav  profeeeore  teetlfled  bafore  tha  Sanata  Judiciary 
Coaaittae  in  1972  eapheeising  that  tha  abaoluta  wording  of  tha  taondaent 
would  in  fact  coapel  recognition  of  tha  saae  tax  aarriage.    Thaaa  Include 


Profaaaora  Paul  Fraund  of  Harvard  and  Jeaee  White  of  Michigan. 

In  a  apaach  delivered  by  Rita  Hauaar,  tha  U.S.  Repreeentetlve  to 
tha  Unltad  Natio.ia  Huaen  Rlghte  Coaptation,  at  tha  Aaerlcen  Bar  Aaaociatlon 
Annual  Haatlng  in  August,  1970.  Ha.  Hauaar  reaerked: 

I  alao  believe  that  tha  propoaad  Aaendaent,  if 
sdopted,  would  void  tha  lagal  requlraaent  or 
practlca  of  tha  atataa'  Halting  aerrlego,  vhlch  la 
a  lagal  right,  to  partnara  of  dlffarant  sexss* 

Thla  requlraaent  ataaa  froa  tha  traditional 
vlav  that  tha  proalea  or  purpoaa  of  aarrlsgs,  in 
lav,  la  tha  raproductlon  of  t.ha  apaclaa.  Soaa 
would  auraly  argua  that  auch  a  visw  la  no  longs r 
accaptabla  In  a  world  vhara  ovsr-populstlon  aeeaa 
to  ba  tha  aajor  social  dllaaaa,  rathar  than  tha 
contrary,  and  tha  tha  lagal  praalaa  of  aarrlaga 
ahould  ba  tha  happlnaaa  or  well-being  of  tha 
partnara.    I  wiah  to  asks  vary  claar  that  I  do  not 
ahara  thla  vlav.  which  haa  baan  put  forth  In 
reepactable  lagal  clrclss,  aa  I  ballava  aoclal 
policy  would  not  ba  aarvad  by  aarrlata  batwaan 
paopla  of  tha  aaaa  aa«.    In  tha  abaanca  of  a  claar 
Indication  of  lsglslatlva  lntant.  hovtvtr.  it  sppssrs 
that  tha  propoaad  Aaandaant  alght  laad  to  juat  thla 
raault  for  It  would  pravant  danlal  of  aquallty  of 
rlihta  on  a  baala  of  aa«. 

Hauaar,  "Tha  Equal  Rlghta  Aaandaant ,"  1  Hua. 
Rights  54,  62  (1971).    (Eaphaala  auppllad). 

In  suBtrsry,  thara  ara  dlvaraa  vlawa  concerning  whathar  tha  proposed 

ERA  would  affect  laws  restricting  hoaoaaxuala,  a.g.  thoss  barring  hoaossxusl 

aarrlagaa.     inoai  contending  that  there  probebly  would  be  no  Impact 


4/    See  S.  Rep.  No.  92-689,  92d  Cong.,  2d  Seee.  47  (1972);  and  Haueer, 
The~Kquel  Rlghte  Aaendaent,  "1  Hua.  Rlghte  54,  62  (1971).    See  eleo, 
Prsund,  'The  Equal  Rlghte  Aaendatnt  la  Not  the  Wsy,"  6  Harv.  Civ  Rlghta- 
Clv.  Lib.  L.  Rsv.  234,  230  (1971). 
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haaa  thalr  position  primarily  on  tha  ground  that  tha  ERA  prohlblta 
cla.ialf  icatlona  laaad  on  aax  dlacrlalnatlon  and  haa  no  application  to 
aaxual  prafarancti  at  la  lnvolvad  In  uii  aax  aarrlagaa.    Thaaa  individual* 
alao  ballava  that  tha  "unlqua  phyalcal  charactarlatlc"  axaaptlon  to  tha 
ERA  would  affactlvalj  axcluda  hosoaaxual  aarrlagaa  froa    tha  purvlaw 
of  tha  aaandaant.    Othara  argua  that  tha  ERA  would  affact  hoaioaaxuala 
bacauac  lnharant  In  tha  aaandaant  la  an  abaoluta  atandard,  l.a. 
prohibiting  all  claaalf lcatlona  baaad  on  gaodar.     Thla  group  would 
aay  that  tha  ERA  would  raqulra  that  aan  ba  allowad  to  marry  van  ar.J  t*oaan 
to  aarry  voaan. 
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DISCUSSION  QF  MEANING  OF  CURRENT  ER\  PROPOSAL 

The  proposed  ERA,  *•  reintroduced  In  H.J.  Ret.  I  and  S.J.  Rm.  10,  provide* 

that  — 

Section  L.  Equality  of  rights  undar  tha  law  snail  not 
be  danlad  or  abridged  by  tha  United  Ststas 
or  by  eny  Stete  on  account  of  uex. 

Section  2.  The  Congress  shell  have  the  power  to  enforce, 
by  epproprlete  legislation,  the  provisions  of 
this  article. 

Section  3.  This  eaendaent  shell  teke  effect  two  yeere 
efter  the  data  of  rsclf lcstlon. 

This  wording  of  the  aaendaent  Is  ldantlce1  .u  that  pceaad  by  the  92nd  Con- 
gress In  1972.    In  1971,  In  reeponee  to  objections  fro*  Senetor  Ervln  end  severel 
const ltiitlonel  lewyers,  the  wording  of  the  enforcement  language  contained  In  the 
second  section  (which  hed  reed  since  1943 t    "Congress  end  the  eeverel  Stetee 
shell  have  power  within  their  reepectlve  Jurisdictions,  to  enforce  this  ertlcle 
by  4ppt?prlete  ieglsletlon")    wes  chenged  to  conform  to  the  enforcement  language 
of  aoet  of  the  other  cwenty-alx  const  1  tut lonel  ssjendtsente  now  In  affect. 

The  ongoing  debete  concerning  the  proposal  hee  tended  to  center  on  the 
aeenlng  of  this  lenguage.    The  answer  depends,  of  course,  to  e  greet  extent  upon 
the  legislative  history  the  98th  Congress  develops  through  the  couree  of  che 
hearings  held,  reports  lseued,  and  floor  debetes.    An  extensive  leglsletlvc 
records  exists  with  reepect  to  the  92nd  Congress  proposal,  H.J.  Res.  208;  however, 
chet  history  is  only  instructive  and  not  controlling  with  respect  to  the  current 
aaeeure  beceuse  the  ectlone  of  one  Congress  do  not  bind  e  future  Congretis.  There- 
fore, It  is  up  to  the  98th  Congress  to  develop  lte  own  legliletlve  history  for 
H.I.  Ras.  1  and  S.J.  Ree.  10. 
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In  addition  to  looking  to  tht  laglalatlva  history  to  determine  what  the  pro- 
poeed  ERA  n«an«t  one  can  alto  look  to  contemporeneoua  court  declelone,  the  re- 
tlonalas  used,  and  the  atandard       ravlaw  applied  to  eex-baaed  clesslf lcatlona 
under  the  equal  protection  cleuee  of  the  Fourteenth  Amendment . 

Eerller  Congreeaet  heve  found  little  dleegreement  with  the  general  intent  of 
the  propoeed  amendment.    A  Senate  Judiciary  Co  en  It  tie  report  In  1972  (S,  Rep.  No. 
92-689,  92d  Congreee,  2d  Seas.)  Interpreted  the  abatement  "Equality  of  rights  un- 
der the  law  shall  not  be  denied  or  abridged  by  the  United  Stetee  or  by  any  Stete 
on  account  of  sex "  to  mean  that  sax  should  not  be  e  fector  in  determining  the 
legal  rights  of  men  and  women;  that  the  enendment  would  effect  only  governmental 
action,  with  the  private  actions  and  private  relet lonshlpe  of  men  end  women  left 
unaffected  unlets  these  rise  to  the  level  of  etete  action;  and  that  the  only  re- 
quirement of  the  Amendment  was  equal  treatment  of  lndlvlduels. 

The  proposed  Amendment  also  gives  Congreee  power  to  enforce  these  provisions 
(the  States  already  possess  such  euthorlty  under  their  generel  police  power)  end 
provides  that  the  Amendment  shell  take  effect  two  yeers  after  the  date  of  retlfl- 
catlon,  i.e.  after  three-f ourthe  or  38  states  have  epproved  the  proposal.    The  two 
year  period  Is  provided  presumably  to  give  state  legislatures  and  the  Congress 
tine  to  amend  their  laws  to  bring  them  Into  conformity  with  the  intent  of  the 
proposed  ^.RA. 

The  effect  of  the  ERA,  according  to  the  1972  Senate  Report,  would  be  to  re- 
quire that  government  at  all  levels,  federal,  state  and  local,  treat  men  and 
women  equally  as  citizens  and  Individuals  under  the  law.     It  would  eliminate  from 
the  law  sex-based  c lass  I f icat lone  that  specifically  deny  equality  of  rights  or  vio- 
late the  principle  nf  nondiscrimination  with  regard  to  sex.    Thus,  federal  or  state 
laws  >r  .ittiriil  practices  that  now  make  a  <1 1  sc  ri-ninatory  ilstinction  between 
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women  end  men  would  preiuaubly  be  invtlld  under  the  ERA.    In  addition,  certain 
raeponslblllt lss  and  protactlont  which  once  ware,  or  art  now,  sxtsnded  by  tha 
stetee  or  fedaral  government  only  to  msmbers  of  one  sax  would  have  to  be  althsr 
extended  to  both  sexes  or  ellalneted  entirely. 

While  the  equal  protection  lenguege  In  the  Fourteenth  Aaendmsnt  Is  not 
Identical  to  the  "equality  of  rights"  language  in  the  propossd  PRA,  the  Supreme 
Court's  Fourteenth  Amendment  decisions  thus  fsr  in  the  gender-bsssd  discrimina- 
tion context  ars  Instructive  In  terms  of  the  stsnderd  of  rsvltw  used  by  the  Court 
to  determine  the  validity  of  leglslstlve  clssslf lest  Ions.    Of  course,  Congress 
can  express  In  the  leglsletlve  history  whatever  stsndsrd  tt  Intends  the  Court  to 
apply  under  the  ERA,  especially  If  It  went*  s  more  stringent  Level  of  revltw 
than  that  whlrh  is  currently  spplled  to  sex-beeed  clssslf lest  Ions  under  the  equsl 
protection  clause.    There  are  beslcslly  three  standards  of  equal  protection  re- 
view*    traditional,  rational  basis;  Intermediate  (one  less  defersntlel  than  the 
rational  basis  test  and  one  less  restrictive  than  the  strict  scrutiny  test);  sus- 
pect class-fundamental  interest  or  strict  scrutiny  test.    The  Intermediate  stand- 
ard has  been  used  by  the  Supreme  Court  to  evaluate  sex  classifications.  There- 
fore, the  9ex  distinction  must,  In  order  to  withstand  constitutional  challenge, 
"nerve  important  governmental  objectives  and  must  be  substantially  related  to 
achievement  of  those  objectives,''  Craig  v.  Boren,  429  U.St  190,  197;  Mississippi 
rnlverslty  for  Women  v.  Hogan,  100  S.  Ct .  3331,  3337  (  1982). 

The  Impact,  if  any,  of  the  proponed  ERA  on  homosexuals  may  depend  to  a  large 
extent  on  the  legislative  history  developed  by  the  Congress  proposing  it  and  by 
the  standard  of  review  the  Court  chooses  to  apply  to  sex-based  classifications. 

\s  Indicated  earlier,  the  legislative  history  of  the  earlier  proposed  ERA, 
I.e.  the  1972  version,  can  only  be  instructive  and  not  controlling.  Senator 


ERIC 


1013 


not 
•u 


Birch  Beyh,  the  eaendaent's  chief  sponsor  in  ths  Sensts,  reaerked  in  1972  that  t 
prohibition  against  mm  tax  aarrlagee  would  be  peralsslbls  if  llcanaaa  vara 
danlad  squally  to  both  aala  and  feaala  pairs,    lift  Cong.  Rac.  9331  (1972).^ 

Sanatnr  Bayh's  concluaion  it  criticised  in  NOTE,  "The  Legellty  of  Hoaoeexual 
Marriege,'  82  Yala  L.J.  573,  584  (1973).    Authora  of  thla  NOTE  contand  that  tha 
lagialativa  history  of  tha  1972  varslon  of  ths  ERA  supports  ths  interpretetlon 
that  sax  is  to  bs  sn  laperaleslble  lsgsl  classification,  and  that  rlghta  art 
to  b«  sbrldgsd  on  ths  basis  of  tax.    With  auch  an  abaoluta  standard,  thasa 
thon  argue  chat  tana  tax  aarrleges  would  htva  to  ba  allowad.    Thay  clta  coa- 
aanct  on  tha  floor  by  Senator  Sea  Ervin  to  tupport  thalr  interpretation.  For 
example,  Senator  Ervin  reaerked.' 

Nnw,  Mr.  President,  tha  idea  that  this  l#w  would 
lagallsa  taxual  ectlvltlee  between  pereone  of  the  seae 
sex  or  the  aarrlege  of  pereone  of  the  saa*  tax  did  not 
originate  with  am.    1  do  not  know  whet  effect  the  eaend- 
aent  will  heve  on  lewe  which  asks  hoaoeexuallty  s  crlae 
or  on  lsws  which  rsstrlct  ths  right  of  s  aan  to  aarry 
another  aan  or  the  right  of  e  woven  to  aarry  s  woasn  or 
which  reatrlcte  the  right  of  e  woaan  to  aarry  a  aan. 
But  there  ere  toae  very  knowledgeeble  pareons  in  tha 
field  of  conetltutlonel  law. who  take  the  position 
If  the  equal  rlghte  eaendment  hecoaee  e  lew,  it  will 
Invalidate  lewe  prohibiting  homoeexuallty  end  lews 
which  permit  aarrlagee  between  aen  end  woaen. 

118  Cong.  Rac.  9315  (1972) 
(reaarka  of  Senator  Ervin).  6/ 


Q^3  A^SM^^lfo  S.  Rep.  Ho •  92-689,  92d  Cong.,  2d  Sees.  47  (1972);  118  Cong.  Rec. 


6/  See  also  Senator  Ervin's  comments  quoting  Professor  Peul  Freund's  state- 
ment in  hearings  before  the  Sen/ite  Judlciery  Comnittee,  118  Cone.  Rec.  9315 
(  1972):   a  


(continued) 
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Profeeeor  Paul  Freund  took  leeue  with  Sana  tor  Beyh'e  position  and  ergued 
that  hla  reeeonlng  vu  Inroneletent  with  the  Supreaa  Court's  rulings  concerning 
the  antl-alecegen«tlon  stetutee  under  the  Fourteenth  Aaendaent.     The  Court  held 
In  Loving  v.  Virginia.  338  U.S.  I  (1967),  that  a  aarrlaga  llcanaa  cannot  ba  de- 
nlad  aarely  bacauaa  appllcanta  ara  of  dlffarant  racaa.    Thla  danlal  waa  ragardtd 
by  tha  Supraaa  Court  to  ba  an  unlawful  racial  claaalf Ic&tlon ,  daaplta  tha  fact 
that  It  affactad  tha  racaa  equally.    388  U.S.  1,  at  8  (1967). 

Tha  author*  of  a  1973  Yala  Law  Journal  NOTE,  davalopad  thla  exaapla  of  raca 
dlacrlalnatlon  in  Loving  and  triad  to  draw  an  analogy  to  eex  discrimination  In 
tha  aarrlaga  context.    Thay  wrota  •pacifically: 

In  light  of  tha  fraquantly  aaaartad  clala  that  tha 
Equal  Rlghta  Aaandaant  waa  daalgnad  to  prohibit  aax  dla- 
crlalnatlon to  at  laaat  tha  dagraa  that  tha  Fourtaanth 
Aaandaant  praaantly  prohibits  racial  dlacrlalnatlon, 
Loving  would  appaar  to  ralaa  a  atrong  presumption  that 
hoeoaaxual  couplaa  could  not  ba  uniformly  danlad  aarrlaga 
lie ana a a  aftar  ratification  of  tha  Tventy-aeventh  Aaand- 
aant.   That  praauaptlon  can  only  ba  ovsrcoaa  by  a  showing 
that  hoaoaaxual  aarrlaga  falla  within  tha  acopa  of  a  par- 
ticular countarvalllng  Intaraat  or  outright  axcaptlon  to 
tha  Equal  Rlghta  Aaandaant  which  would  not  hava  applied 
to  tha  equal  protection  enalyele  In  Loving.    Such  a  enow- 
cannot  ba  aade. 

It  wee  the  cleer  Intent  of  Congreee  to  forbid  claaelfl- 
catlons  along  ssx  Unas  ragerdleee  of  tha  countervelllng 
government  lntereeta  which  olght  be  ralaed  to  Juetlfy  such 
classifications* 

NOTE,  82  Yale  L.J.  573,  at 
584-585  (1973). 


(continued)         ...  If  the  lew  nust  be  ee  undlacrlalnetlng 

concerning  aex  as  It  la  towerd  reca,  It  would  follow 
that  lawa  outlawing  wedlock  between  aeabers  of  the 
saaa  aex  would  ba  ee  lnvelld  ee  laws  forbidding  ale- 
cegenetlon.    Whether  tha  proponent a  of  the  eaand- 
ment  shrink  fron  thess  lapllcstlons  Is  not  cleer. 

If  118  Cong.  Rec.  9315  (1972). 


!  0  J  9 

O 

ERIC 


1015 


The  author  of  an  article  for  tha  Unlverelty  of  California,  Davla,  Lav  Re- 
vlev  ergued  to  tha  contrary.    Ha  looked  at  tha  legleletlve  hietory  of  tha  1972 
propoaad  ERA  and  concludad  that  tha  Congraaa  did  not  Intend  to  compel  recogni- 
tion of  eeae  eex  marriage a.    See  6  Unlverelty  of  California.  Davie »  i.R.  275, 
at  292-293  (1973). 

Th*  Loving  v.  Virginia  aituation  could  parhapa  alao  ba  diatinguiahad  on 
anothar  ground.    Tha  entl-alecagenatlon  lava  wara  premleed  on  black  inferiority, 
i. a.  marriage  licanaaa  vara  danlad  to  appllcanta  of  different  racaa  baeauaa  tha 
vhlta  and  black  racaa  vara  not  conaldarad  to  ba  aqual  in  atatura.    In  tha  con- 
text of  treetment  of  tha  eexee,  atatutaa  barring  aarrlege  batvaan  hoaoaaxuala  do 
not  a p peer  to  ba  predicated  upon  any  praconcalvad  notion  of  inferiority.  Rather, 
the  prohibition  of  eeae-aex  aarrlegee  at  a  me  to  derive  from  tha  edherence  to  tfe^l- 
tlon,  I.e.  society's  long  eccepted  prectlce  of  heteroeexuel  aarrlegee. 

Furthermore,  the  Supreme  Court  hae  alreedy  held  thet  the  right 'to  marry 
U  a  fundamental  right  protected  by  tha  due  proceee  cleuee.    Loving  v.  Vlrglnle. 
IflH  U.S.  1,  12  (1967);  Grlevold  v.  Connecticut.  381  U.S.  479,  486  (1965); 
Cleveland  Boerd  of  Education  v.  LaPleur,  414  U.S.  632,  639-640  (1974);  Zeblockl 
v.  Radhell,  434  U.S.  374,  383-387  (1978).    In  Zeblockl  v.  Red hall,  supra,  the 
majority  of  the  Court  lnvelldeted  a  atete  statute  thet  denied  the  right  to  marry 
to  someone  tinder  an  ohllgetlon  to  support  minor  children  when  he  felled  to  meet 
that  obligation.    The  Court's  holding  In  Red he 11  vas  based  on  the  ground  thet  the 
lav  In  question  did  not  eerve  eny  legitimate  interest  which  the  Stete  could  eaaert 
to  be  compelling  enough  to  Justify  it.    Under  this  strict  stenderd,  courts  to  dete 
have  not  struck  down  statutes  barring  honoaexual  marriages.    Thus,  unices  e  more 
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haightanad  atandard  of  raviaw  it  utllltad  by  tha  courts  undar  tha  ERA,  it  would 

aaaa  that  lava  raatrlctiog  hoioiixuili,  auch  aa  tha  aarrlaga  lava,  would  ba  un- 
8/ 

affactad  by  tha  ERA. 

Thara  haa  baan  at  laaat  ooa  atata  court  daclaloo  lntarpratlng  a  atata  ERA 
aa  not  raqulrlng  iim  tax  marrlagaa.    Slgjar  v.  Hara.  U  Waah.  App.  247,  322 
P.  24  U87  (  1974).    Tha  aqual  rlghta  provision  In  tha  Stata  of  Washington's  Con- 
atltutlon  providaa:    "Equality  of  rlghta  and  raaponalblllty  undar  tha  law  ahali 
not  ba  danlad  or  abrldgad  on  account  of  sax."    In  Slntar  an  application  for  a 
aarrlaga  Ucanaa  waa  danlad  to  two  paopla  of  tha  aaaa  aax,  pursuant  to  a  atata 
law  prohibiting  mm -sax  aarrlaga  a.    That  atata  court  of  appaala  Hald  that  tha 
law  waa  not  vlolatlva  of  tha  atata  aqual  rlghta  aaandaant  bacauaai    (1)  all 
saaa-aax  aarrlagaa,  both  aala  and  faaalc,  wara  prohlbltad;  (2)  no  aax-baaad 
claaalf  lcatlon  waa  lnvolvad  slnca  tha  danlal  waa  baaad  on  tha  "racognlzad  daf ig- 
nition" of  aarrlaga  aa  batwaan  two  paraona  of  tha  oppoalta  aax  '522  P. 2d  at 
1192);  and  (3)  tha  atata  ERA  protactad  only  thoaa  paraona  who  wara  abla  to 
ahow  that  thay  had  baan  danlad  an  axlatlng  right  or  raaponalblllty  aolaly  on 
tha  baa  la  of  aax.    Tha  court  found  that  tha  atata  ERA  did  not  craata  any  nav 


3/  Kacantly  a  body  of  caaa  law  approving  hoaoaaxual  bahavlor  haa  baan  da- 
valoplng.    Saa  Paopla  v.  Onofra,  51  NY2d  476,  415  NE2d  936,  434  NTS  2d  947 
(1980)  (conaanaual  aodoay  aay  not  ba  daaaad  criminal);  Paopla  v.  Upllngar, 
58  NY2d  936  (  1983)  (Slnca  conduct  ultlsjataly  contamplatad  by  sntl-loicsrlng 
natuta,  conaanaual  aodoay,  may  not  ba  ragardad  aa  criminal,  than  tha  Stata  haa 
no  baala  upon  which  to  contlnua  punlahlng  loltorlng  for  that  purpoaa). 

A  pat  It  Ion  for  cartlorarl  waa  grant ad  by  tha  U.S.  Suprama  Court  on  Oct.  3, 
1983  in  tha  Upllngar  caaa.    N.Y.  v.  Upllngar,  No.  82-1724.    Tha  caaa  prsssnts  two 
qusstlons:    (1)  vhathar'tha  Naw  York  ant 1-loltorlng  atatuta  (barring  lol taring 
for  tha  purpoaa  of  angaglng  In  davlata  aaxual  lntarcouraa)  la  a  valid  axarclaa 
of  tha  atata's  powar  to  control  ordar;  and  (2)  vhathar  thla  provlalon  In  tha 
N.Y.  Panal  Law  vlolataa  any  rlghta  protactad  by  tha  U.S.  Conatltutlon. 
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right*,  a.g.  MM-tax  aarrlagai,  which  had  pravloualy  baan  prohibitad;  rathar,  it 
gucrantaad  that  axlatlng  and  futura  righta  would  ba  aqually  avallabla  to  all  par- 
aona  ragardlaaa  of  aax. 

Tha  holding  or  ratlbnala  In  tha  Slngar  v.  Hara  caaa  aay  ba  parauaalva  but 
la  not  dataralnatlva  with  raapact  to  how  tha  Supraaa  Court  night  In  tha  futura 
lntarprat  and  apply  tha  fadaral  ERA  to  hosoaaxuala. 

Similarly,  a  body  of  caaa  law  baa  davalopad  undar  Tltla  »II  of  tha  1964 
Civil  Right*  Act*  aa  aaandad,  which  alao  adharaa  to  tha  prlnclpla  that  thara 
la  a  dlffaranca  batwaan  dlacrlalnatlon  baaad  on  aax  and  aaxual  prafaranca,  tha 
formar  balng  a  baala  for  Tltla  VII  covaraga,  whlla  tha  lactar  la  not. 


O     *»  onft  o  h6  05 
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DISCUSSION  OF  DISCRIMINATION  AGAINST  HOMOSEXUALS 
IN  THE  EMPLOYMENT  CONTEXT  UNDER  TITLE  VII 

Title  VII  of  the  1964  Civil  Rlghti  Act,  ee  emended,  contain*  broad  languaga 
that  nakee  unlawful  any  enploynsnt  practlca  by  an  employer,  Ubor  organization, 
or  employment  agancy  that  dlecrltlnetee  agalnat  any  individual  bacaua*  of  race, 
color,  religion,  in,  or  national  origin.    42  U.S.C.  2000a  at  eeq.    Tha  courta 
and  tha  Equal  Employment  Opportunity  Commission  (EEOC)  have  uniformly  rejected 
tha  contantlon  that  conaldaratlon  of  sexual  prafaranca  in  connection  with  appli- 
cation for  employment  conatltutaa  unlawful  aex-baaed  dlecrlalnetlon  undar  Titia 
VII.    3m  1th  v,  Llbarty  Mutual  Inauranca  Co..  395  P,  Supp,  1098  <N.D.  Ca.  1975), 
aff M.  596  P. 2d  325  (5th  Cir.  1978);  DaSantla  v.  Pacific  Telephone  and  Teleareph 
Co.,  608  P. 2d  127  (9th  Cir.  1979).    Nor  la  discrimination  agalnat  homoeexuele  in 
fadaral  aactor  employment  prohibited  by  any  othar  atetute  or  executive  order.  In 
feet,  the  axcluelve  avenue  of  redreee  for  individual*  denied  federel  jobe  not 
covered  by  the  civil  eervlce  mlee  and  regulation*  nay  be  e  court  action  to  en- 
force  their  clelae  under  the  Plfth  Aaendaent . 

An  examination  of  Title  VlPe  legleletlve  hietory  sheds  little  light  on 
whether  Congress  Intended  the  lew  to  protect  homosexuals.    In  feet,  there  is  no 

reference  to  sexual  preference  protection  in  any  of  the  floor  debetes.    See  UO 

9/   

Cong.  Rac.  2577  (1964)."*  Thue,  there  le  no  evidence  that  Congress  even  consid- 
ered whether  the  incluelon  of  sex  aa  a  protected  cettgory  under  Title  VII  was 
to  encompass  sexual  preference  ee  well. 


V  S**  also,  Miller,  "Sax  Dlecrlalnetlon  end  Title  VII  of  the  Civil  Rights 
Act  of  1964, *  51  Minn.  L.  Rev.  877,  880-82  (1967).    The  emendment  eddlng  sex  ee 
a  proecrlbed  cleself lcetlon  waa  offsrsd  on  the  floor  of  the  Houee  one  day  before 
final  passage  by  the  Houee  of  the  entire  bill.    It  wes  Introduced  by  Congressmen 
Howard  smith  of  Virglnle,  s  staunch  opponent  of  the  1964  Civil  Rights  measure. 
This  fsctor  hss  led  to  the  concluelon  thet  sex  wes  added  se  e  leet  minute  effort 
to  defcet  the  bill.    See  20  Hastings  L.J.  305,  311  (1968);  84  Harv.  L.  Rev.  1109, 
1167  (1971). 
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CONCLUSION 

Ae  the  foraging  highlights,  than  it  •  difference  of  opinion  concerning 
whether  tha  propoaad  ERA  will  affect  dlacrlalr.atlon  agalnat  hoaoeexuels.  Some 
argua  that  tha  ERA  will  have  no  Impact  bacauaa  discrimination  on  tha  batla  of 
sexual  prafaranca  la  different  from  dlecrlmlnetlon  beeed  on  sax.    Under  this 
theory,  at  long  as  all  homosexuals  are  treeted  alike,  regerdleee  of  whether  they 
ere  mnle  or  feaale,  there  le  no  gender-beeed  discrimination     Thua,  hoaoaaxual 
carriages  could  conceivably  be  forbidden  bacauaa  hateroeexual  marriages  aerve  the 
•tate  lncareet  In  procreetlon,  faally  raletlonshlpe  and  the  like.    It  hee  been 
argued  also  that  the  "phyeicei  uniqueness"  exception  to  the  ERA  encoapaaeee  homo- 
sexuela  and  thua  allowe  hateroeexual  marrlagaa  end  prohibits  same  sex  merrlagae. 

Contrery  views  heve  been  edvenced.    For  exaapla,  there  ere  thoee  who  contend 
thet  the  ERA  lncoporstes  en  "ebeolute"  stsndsrd  of  sex  discrimination,  i.e.  no 
distinctions  baaed  on  sex  srs  constitutionally  permissible.    This  vlsw  concslvss 
of  discrimination  egalnet  homoeexusle  ee  sex-besed  dlscrlmlnetlon  so  thst  the  ERA 
would  void  all  bans  on  homoaexual  marriages. 

In  referring  \u  tha  1972  ropoeed  ERA,  authors  of  a  legal  textbook  on  gender 
User lolnat Ion  have  written: 

"-    The  effect  thet  the  Equel  Rights  Amendment  will  have 
on  dlscrlmlnetlon  against  homosexuals  Is  not  yet  clear. 
The  legislative  history  suggests  thet  It  wes  not  the 
intent  of  Congress  to  prohibit  such  dlscrlmlnetlon.  On 
the  other  hand,  it  la  hard  to  justify  a  distinction  between 
discrimination  on  tha  beele  of  the  sex  of  one's  sexuel 
partners  and  other  sex-based  dlscrlmlnetlon. 

Babcock,  Freedaan,  Norton  and  Ross, 
Sex  Dlscrlmlnetlon  end  the  Lew,  180 

(1975).    (Footnote  citations  omitted). 
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The  lapact  of  tha  currently  propoeed  ERA  on  hoaoeexuals  will  be  deterained 
by  the  Legislative  history  that  It  astabllahad  by  tha  Congresa  conaldarlng  It 
ae  wall  ae  by  conteaporeneous  court  daclalont.    Tha  extenelve  laglalatlva  racord 
aatabllahad  for  tha  1972  propoeal  can  be  rafarrad  to  for  guidence,  but  It  la  In 
no  way  controlling  ilnca  tha  action  of  ona  Congreee  cannot  bind  futura  Con- 
greseee.    Similarly,  any  atata  court  mllnga  in  atataa  with  atata  ERA'a  can  ba 
lnatructlva  In  taraa  of  tha  holdlnga  and  rationales,  e.g.,  tha  Singer  »•  Hare 
caltl  supra t  decided  by  the  Stete  of  Weehlngton  appeals  court  stating  that  the 
ben  on  homoeexual  marrlagee  wee  not  violative  of  the  stete  ERA. 

Another  place  to  look  for  guldsnce  concerning  how  courte  have  Interpreted 
*ex  dlscrlalnatlon  and  dlacr lalnatlon  against  hoaoaexuals  la  the  body  of  cese 
law  that  hae  evolved  under  Title  VII  of  the  1964  Civil  Rights  Act,    Title  VII, 
unlike  the  propoeed  ERA  Is  e  stetutory  ret  her  than  a  conetltutlonel  proecription 
agelnet  sex  diacrlalnet Ion.    Aleo,  Title  VII  only  eppllee  In  the  employment  con- 
text.   Neverthelees,  the  courts  Interpreting  Title  VII  heve  uniformly  held  thet 
It  Joes  not  protect  hoaoeexuals  agelnst  dlecrlalnetory  treetaant.    In  examining 
tha  legleletlve  history  of  the  lew,  the  courte  heve  found  no  evidence  thet 
Congress  ever  Intended  the  ben  on  eex  dlecrlainat Ion  to  Include  e  ben  egelnet 
dl icrialnetlon  agelnst  hoaoeexuals.    In  short,  sexual  preference  end  eex  discrim- 
ination are  different  according  to  courts  Interpreting  Title  VII. 

The  aoet  thet  cen  be  said  In  concluaion  le  thet  the  nature  of  the  iapect  of 
the  proposed  ERA  on  lews  restricting  hoaoeexuals,  If  any,  will  depend  on  the  com- 
pleted legislative  history  thet  evolves  and  tha  contemporeneoue  court  decieione. 


mm  Aaerlcen  Lew  Divieion 

°ir***  October  12,  1*83 


Keren/fT LjwIs 
LegiO*elve  Attorney 
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|  From  th*  N*w  York  T\mm,  Dec  10,  I9H2) 

Partnership  Law  Vetoed  on  Coast 
(By  Wallace  Turner) 

San  Francisco.  Dec.  J).— Mayor  Dianne  Feinstein  today  vetoed  a  San  Francisco 
city  ordinance  that  would  have  extended  to  live-in  lovers,  including  homosexuals, 
the  health  insurance  benefits  that  now  go  to  husbands  and  wives  of  city  employees! 

The  San  Francisco  Roman  Catholic  Archdiocese  issued  a  statement  praising  the 
veto  as  "a  courageous  act"  in  protection  of  family  life,  but  Mayor  Feinstein  ex- 
plained her  veto  in  different  terms. 

"I  go  out  all  over  the  world  and  defend  this  city,"  said  the  Mayor,  whose  election 
in  1979  was  achieved  with  heavy  support  of  the  homosexual  population,  which  has 
been  estimated  to  be  IS  percent.  "I  must  believe  in  what  !  am  defending.  I  would 
love  to  go  out  and  defend  a  document  for  the  changing  life  styles  we  have  in  our 
city  This  is  not  that  document." 

Mayor  Feinstein  said  she  found  the  ordinance  to  be  riddled  with  "ambiguity 
vagueness  and  unclarity."  But  she  said  she  hoped  that  discussion  with  other  city 
officials  would  produce  a  substitute  to  accomplish  the  same  purpose  in  a  way  she 
could  accept. 


HOMOSEXUAL  PROPOSED  LAW 

The  ordinance  she  vetoed  was  introduced  by  Harry  Britt,  the  only  publicly  homo- 
sexual member  of  the  Board  of  Supervisors.  Mr.  Britt  was  traveling  in  the  East 
today,  but  his  office  released  a  statement  in  which  he  said  that  "by  vetoing  this  law, 
Mayor  Feinstein  has  shown  it  is  our  nation's  institutions  that  lack  civility.  She  has 
done  serious  harm  to  the  efforts  of  gay  men  and  lesbians  to  gain  acceptance  and 
understanding  of  our  life  styles." 

Dana  van  Gorder.  a  member  of  Mr.  Britt's  staff,  said  the  Mayor  "does  not  believe 
in  the  spirit  of  this  legislation  whatsoever."  The  spokesman  said  that  the  homosex- 
ual community  1  has  had  a  sense  for  some  time  that  she  has  viewed  us  with  a  cer- 
tain moral  judgment." 

At  dusk  about  200  people,  many  identifying  themselves  as  homosexuals,  gathered 
at  the  City  Hall  steps  m  response  to  a  call  for  a  protest.  They  cheered  speakers  who 
criticized  Mayor  Feinstein,  and  they  chanted  "Dump  Dianne." 

Roman  Catholic  Archbishop  John  R.  Quinn  had  urged  the  Mayor  to  veto  the 
measure,  which  was  passed  on  an  X-to-3  vote  last  month  In  a  letter  to  the  Mayor, 
which  his  office  released  Tuesday,  Archbishop  Quinn  argued  that  "to  reduce  the 
sacred  covenant  of  marriage  and  family  by  inference  or  analogy  to  a  'domestic  part- 
nership is  offensive  to  reasonable  persons  and  injurious  to  our  legal,  cultural  moral 
and  societal  heritage." 

The  ordinance  provided  for  a  system  of  registering  domestic  partnership  involving 
unmarried  couples  and  a  means  to  dissolve  them,  and  it  set  fees  for  both  services  It 
would  have  cost  $28  to  register  a  couple  and  $5  to  terminate  the  relationship's  legal 
standing 


OVERRIDE  PROSPECTS  UNCLEAR 

Had  Mayor  Feinstein  not  vetoed  the  ordinance,  it  would  have  become  law  w  thout 
her  signature  on  Friday.  The  original  margin  of  passage  would  be  enough  to  over- 
ride  her  veto.  However.  Supervisor  Louise  Renne.  who  voted  for  the  ordinance,  is  a 
longtime  supporter  of  Mayor  Feinstein,  who  appointed  her  to  the  board.  A  member 
of  her  staff  said  that  Mrs.  Renne,  who  was  not  available  for  comment,  had  not  an- 
i  ounced  a  position. 

Mayor  Feinstein  has  made  it  plain,  without  a  formal  announcement,  that  she  in- 
tends to  campaign  for  a  second  term  next  year.  No  formidable  opposition  has  sur- 
faced thus  far  In  1979,  when  she  defeated  Supervisor  Quentin  Kopp,  who  voted 
against  the  "domestic  partner"  ordinance,  Mrs.  Feinstein  won  precincts  in  areas 
where  many  homosexuals  live. 

It  was  Mayor  Feinstein  who  appointed  Mr.  Britt  to  the  Board  of  Supervisors.  He 
filled  the  seat  vacated  by  the  murder  in  1977  of  Supervisor  Harvey  Milk,  the  first 
declared  homosexual  elected  to  public  office  here.  Mrs.  Feinstein,  who  had  been 
president  of  the  Board  of  Supervisors,  had  been  chosen  by  the  board  to  fill  the  term 
of  Mayor  George  Moscone,  who  was  killed  in  the  same  shooting  incident  at  City 
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Homosexual  Weddings  Stir  Dispute 


(By  Edward  A.  Gargan) 


Syracuse,  Auk  MO— For  nearly  a  year,  the  two  dozen  parishioners  of  the  Ray  of 
Hope  Metropolitan  Community  Church  worshiped  in  undisturbed  tranquility  on 
Sunday. 

But  that  solitude  was  shattered  after  the  Metropolitan  Community  Church  con- 
ducted several  marriages  for  homosexual  couples.  Rectors  01  two  Episcopalian 
churches  have  taken  up  theological  cudgels  against  each  other,  and  the  Bishop  of 
the  Episcopal  Diocese  of  Central  New  York  has  been  forced  to  intervene. 

Too  tiny  to  have  its  own  building,  the  nondenomi national  church,  which  reaches 
primarily  into  Syracuse's  homosexual  community  for  parishioners,  has  held  services 
since  laut  October  at  the  108-year-old,  gray,  stone  Grace  Episcopal  Church.  The  Met- 
ropolitan parishioners,  who  worship  on  Sundays  after  the  regular  Episcopal  serv- 
ices, have  the  blessing  of  Grace's  rector,  the  Rev.  Judith  Upham. 


"Metropolitan  Community  Church  is  offering  an  alternative  to  the  bar  scene," 
said  Miss  Upham,  who  describes  Grace  Church's  parishioners  as  largely  middle 
class  "It  is  offering  an  opportunity  for  Fidelity  and  commitment." 

"There's  uuite  a  large  gay  community  in  Syracuse,"  said  Ted  Ewald,  who  founded 
the  church  last  year.  "We  put  signs  up  in  gay  bars,  and  people  responded."  None- 
theless, he  said,  the  church  was  formed  quietly  because  of  fear  of  harassment  and 
vandalism. 

"It's  a  lot  more  difficult  to  be  gay  in  Syracuse,"  he  said.  The  region  is  very  re- 
served and  very  conservative." 

Even  so,  the  church  thrived  with  ito  small  but  regular  group  of  parishioners.  In 
.July,  two  parishioners  participated  in  a  marriage,  which  a  local  newspaper  reporter 
attended. 


The  service  was  conducted  by  a  minister  "from  a  mainstream  church,"  said  Mi- 
chael Royce,  n  member  of  the  Metropolitan  congregation.  He  declined  to  identify  the 
minister  or  the  denomination. 

The  next  day.  the  headline  in  a  local  paper,  The  Herald-Journal,  said,  "Two  Men 
Married  in  Gay  Church." 

Several  days  later,  the  Rev.  Robert  F.  Haskell,  the  rector  of  St.  Andrews  Episco- 
pal Church  across  town,  sent  a  letter  to  Miss  Upham.  He  sent  copies  to  the  newspa- 
per and  to  the  local  Bishop,  the  Right  Rev.  O'Kelley  Whitaker.  The  letter  read  in 
part: 

"The  organization  which  you  permit  to  use  your  church  advocates  homosexual 
conduct  as  an  alternative  life  style,  and  its  members  admit  that  they  actively 
engage  in  homosexual  behavior  without  acknowledgment  that  such  Conduct  is 
against  the  word  of  Holy  Scripture  The  Scriptures  clearly  teach  that  to  practice  ho- 
mosexual relations  is  a  sin 

We  are  especially  concerned  that  you  are  permitting  the  sanctuary  of  an  Episco- 
palian Church  to  be  used  to  perform  marriages'  of  homosexual  persons.  Marriage  is 
a  most  holy  sacrament  of  the  church  involving  a  man  and  a  woman,  a  homosexual 
'marriage'  is  both  immoral  by  the  standard  of  Scripture,  and  illegal  under  both 
canon  and  civil  law 

"We  urge  that  you  put  an  end  to  the  meetings  of  this  organization  in  your  church 
and  that  you  make  a  clear  public  statement  repudiating  this  conduct." 


Miss  Upham  said  she  wax  surprised  at  the  tone  of  the  letter. 

'Clearly,  it  s  an  issue  of  different  theologies,"  she  said.  "Scripture  is  certainly  the 
major  ba.sis  for  making  decision  *  Then  comes  the  question  of  how  you  read  Scrip- 
ture, whether  you  take  it  as  a  whole  or  you  pick  it  apart.  I  don't  know  any  respecta- 
ble theologian  that  does  hunt  and  peck  theology*  what  we  call  proof-texting. 

"Its  also  important  to  look  at  science.  If,  in  fact,  people  are  born  homosexuals, 
then  we  .should  say  if  God  created  people  that  way,  then  we  should  let  them  be  ho- 
mosexuals." 


OPPORTUNITY  FOR  COMMITMENT 


CEREMONY  CAUSES  DISPUTE 


HUM  AND  PfcC'K  THEOLOGY 
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Into  the  theological  fray  stepped  Bishop  Whitaker,  who  issued  a  statement  that 
waM  read  at  some  Episcopal  churches 

"I  see  the  action  of  Grace  Church,"  the  Bishop's  statement  read,  "as  an  effort  to 
provide  space  for  a  ministry  to  homosexual  persons,  a  ministry  which  the  Episcopal 
Church,  by  and  large,  is  not  seeking  to  offer  itself." 

NOT  A  "MARRIAGE" 

Then,  Bishop  Whitaker  addressed  two  specific  issues  raised  by  i  ather  Haskell's 
letter. 

'From  our  perspective,  there  is  no  such  thing  as  a  'homosexual  marriage/  "  But. 
he  added  it  is  my  understanding  that  the  Metropolitan  Community  Church  does 
not  actually  speak  of  marriages  between  homosexual  persons  of  the  same  gender 
but  rather  of  unions.  Thus,  he  *rote,  it  was  "technically  incorrect"  to  character- 
ize  the  ceremony  as  a  marriage. 

As  to  the  broader  issue  of  Scuptural  sanctions  of  homosexuality,  Bishop  Whitaker 
cautioned  against  selective  readings  of  the  Bible. 

"From  time  to  time,  isolated  verses  of  the  Bible  are  used  by  Christians  to  justify 
condemnation  of  homosexual  activity  and  ostracism  of  homosexual  persons,"  he 
wrote,  such  use  of  scripture  is  very  dangerous.  If  one  person  is  going  to  Justify  a 
position,  another  person  is  equally  entitled  to  do  the  same  for  quite  different  posi- 
tions. r 

GREATER  DIALOG 

Mr  Royce  said  he  was  heartened  by  the  Bishop's  statement. 
M»i,n.thf  New  Testament,  Jesus  never  once  mentioned  homosexuality,"  he  said 
We  don  t  consider  homosexuality  a  din.  Remember,  Christ  was  a  man  who  taught 
love  and  lived  with  the  outcasts,  the  thieves,  the  prostitutes.  The  mainstream 
churches  have  pushed  us,  the  outcasts  out.  They  have  the  basic  belief  that  we  are 
not  allowed  to  worship  because  we  are  sinners." 

Mr  Ewald,  the  Metropolitan  founder,  said  he  hoped  the  religious  contretempe 
would  lead  to  greater  dialogue  among  churches.  "Some  churches  are  slowly  begin- 
mng  to  reanalyze  their  stand  on  homosexuality,"  he  said  "I  think  it's  going  to  lead 
to  more  discussions.  * 

Both  Father  Hfjkell  and  Bishop  Whitaker  declined  to  discuss  the  dispute 

Meanwhile,  M:38  Upham  said  she  intended  to  keep  Grace  Episcopal  Church  open 
to  the  Metropolitan  parishioners. 

"We  need  a  place  where  virtues  like  fidelity  and  commitment  are  promoted,"  she 
said  I  think  what  we  re  doing  is  Christian.  I  think  what  we're  doing  is  providing  a 
place  for  people  who  have  nowhere  else  to  go." 


1028 


J024 


The  State  Equal  Rights  Amendments 
and  Their  Impact  on 
Domestic  Relations  Law 


PAUL  M.  KURTZ* 


01.  Sdbeta*tfre  Imm 

A*  Homosexual  Marriage 

In  the  context  of  equal  rights  amendments  a  question  often  dis- 
cussed but  not  often  litigated  is  the  possible  effect  on  the  legitimacy 
of  marriage  between  members  of  the  same  sex.  One  of  the  mora 
emotional  issues  raised  in  connection  with  the  verification  of  state 
ERAs  is  whether  enactment  of  the  amendment  will  automatically 
authorize  marriage  between  homosexuals. 

On  its  surface,  the  question  of  same-sex  marriages  seems  outside 
chc  realm  of  sex  discrimination  problems.  Presumably  the  state 
would  argue  that  the  discrimination  is  not  between  males  and 
females,  but  rather  between  heterosexuals  and  homosexuals. 
Regardless  of  the  success  or  failure  of  a  challenge  to  such  a  classifi- 
cation under  the  Fourteenth  Amendment's  Equal  Protection  Clause, 
the  argument  would  continue,  because  both  men  and  women  might 
be  either  homosexual  or  heterosexual  the  classification  is  not  being 
based  on  sex  discriminations.  Therefore  the  ERA  is  simply  not 
relevant  to  the  issue. 

The  problem,  however,  is  not  so  easily  resolved.  The  state  which 
forbids  two  homosexual  males.  A  and  B.  to  many  is  certainly  dis- 
criminating against  A  on  the  basis  of  his  sex.  Clearly,  if  he  were  a 
female  (and  possessed  all  other  prer^oisites  for  marriage),  he 
would  be  permitted  to  many  B.  Th)  question  is  whether  this 
discrimination  can  survive  enactment  of  an  equal  rights 
amendment. 
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Only  one  court  to  date  has  considered  same-sex  marriages  under 
*  state  ERA.  The  Court  of  Appeals  of  Washington,  in  Singer  v. 
Hara. *  affirmed  the  lower  court's  denial  of  a  motion  to  compel  an 
administrative  official  to  grant  two  homosexual  malaa  a  marriags 
license.  The  appellants  argued  that  the  denial  of  the  license  violate 
the  sute  marriage  laws  and.  in  the  alternative,  that  if  the  marriage 
laws  permitted  such  a  denial  of  the  license,  they  wen  unconstitu- 
tional under  the  state's  equal  rights  amendment. 

The  court  summarily  dismissed  the  statutory  argument  by 
pointing  to  other  sections  within  the  marriage  law  which  referred  to 
"male:'  and  "female."  As  to  the  ERA  issue,  the  sute  asserted  that 
since  all  homosexual  marriages  were  barnd  b*  statute  there  was  no 
sex  discrimination  issue.  Male  pairs  as  well  as  female  pain  wen 
denied  a  license  under  the  law. 

The  court  upheld  the  state's  denial  of  the  license  by  asserting  that 
marriage  has  traditionally  been  conceived  of  as  a  relationship 
between  a  man  and  a  woman.  Therefore,  wrote  the  court,  "appct-  0 
lants  are  not  being  denied  entry  into  the  marriage  relationship 
because  of  their  sex;  rather  they  are  being  denied  entry  into  the 
marriage  relationship  because  of  the  recognized  definition  of  that 
relationship  as  one  which  may  be  entered  into  only  by  two  person 
who  are  members  of  the  opposite  sex."47  Quoting  a  Kentucky 
decision"  which  dealt  with  homosexual  marriage  in  a  federal  con* 
stitutional  challenge,  the  court  wrote  that  "what  they  propose  is  not 
a  marriage." 

The  Singer  appellants  had  argued  that  the  Supreme  Court  of  the 
United  States,  in  Loving  v.  Virginia.4'  had  rejected  an  analogous 
state  argument.  In  Loving,  Virginia  had  defined  marriage  as  being 
a  relationship  between  two  members  of  the  same  race.  The  Court 
there  held  that  this  definition  of  the  institution  violated  the  Four- 
teenth Amendment.  The  appellants  here  argued  that  Washington's 
definition  of  marriage  as  including  one  member  of  each  sex 
similarly  was  violative  of  the  state  equal  rights  amendment. 


46  II  WMh.  App.  247.  522  P.2d  I  IS?  <I974).  Two  ium  with  HUj  bin  ukto  can  to 
•  «o«tto  to  ttUd  to  to*  W  62  Mo.  Coot  Ai«Jl(m6S.pp.]l!7i.d»V4.CoMi| 

47  11  WMh.  App.  tt   522  P,2d  ot  1192. 

191  N  W  2d  1*5  (1971).  ml  dmmd,  09  U.S.  S10<1972) 
49  JttU  S.  1  (1967). 
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The  Washington  court  rejected  this  argument  by  the  Singer 
appellants  stating  that  Lowing  did  not  "change  the  basic  definition 
of  marriage  as  the  legal  union  of  one  man  and  one  woman;  retner 
(it)  merely  held  thit  the  race  of  the  man  or  woman  desiring  to  enter 
that  relationship  could  not  be  considered  by  the  state  in  granting  a 
marriage  license.""  It  seems,  however,  that  the  Washington  court 
was  simply  playing  word  games. 

There  is  no  doubt  that  the  institution  of  marriage  was  fundamen- 
tally changed  by  the  Loving  decision.  Up  until  the  date  of  Loving 
there  was  no  way  that  a  black  and  a  white  could  many  in  Virginia 
and  a  number  of  other  states.  Although  the  arttaisoegenatioo 
statutes  were  not  as  ancient  in  lineage11  as  the  one  man/one  woman 
rule  for  entering  marriage,  they  certainly  defined  the  institution  of 
marriage.  To  say  that  this  situation  is  unlike  Lowing  because  that 
case  involved  race  and  this  involves  sex  is  simply  to  avoid  the  iesue. 
The  question  is  whether  the  state  equal  rights  amendment  would 
mandate  the  sami  kind  of  change  with  regard  to  sea  aa  the  Four- 
teenth Amendment  did  with  regard  to  /ace. 

This  is  not  to  say  that  the  Sing*  result  was  incorrect.  Before  we 
can  make  any  intelligent  conclusion  aa  to  the  question  of  the 
legality  of  same-sex  marriages  under  a  state  ERA,  we  must  canvass 
the  issues  systematically.  The  possible  impact  of  a  state  ERA  on  the 
asserted  right  to  homosexual  marriage  can  profitably  be  studied 
under  a  mode  of  analysis  borrowed  from  that  of  the  Fourteenth 
Amendment's  Equal  Protection  Cause.  The  right  to  homosexual 
marriage  might  exist  independently  and,  thus,  be  guaranteed  to 
members  of  both  sexes  under  the  Equal  Rights  Amendment. 
Alternatively,  if  this  independent  right  doesn't  exist,  it  might 
possibly  come  into  existence  by  force  of  the  ERA  itself.  The 
argument  would  be  that  granting  heterosexuals  the  right  to  marry 
art  denying  the  same  right  to  homosexuals  would  be  unequal  treat- 
ment  on  the  basis  of  the  sex  of  the  individual  applying  for  the 
marriage  license. 

Three  possible  sources  exist  for  the  independent  right  to  homo- 
sexual marnage.  It  can  be  asserted  as  an  element  of  the  right  to 


90.  11  W«fa.  A  pp.  at  ,mrU«  1192. 
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privacy  under  the  recent  penttnbrtl  tnelyiis  adopted  by  the 
Supreme  Court.  This  claim,  however,  seems  doomed  to  failure 
because  of  the  distinction  between  the  recent  Supreme  Court  cases 
announcing  the  doctrine  and  the  homosexual  marriage  situation. 
In  all  the  Supreme  Court  cases  announcing  this  right  of  privacy,  the 
claimants  have  been  seeking  the  right  to  be  let  alone.11  By  contrast, 
in  the  homosexual  marriage  context  the  claimants  would  not  be 
seeking  to  be  let  alone,  but  instead  seeking  the  state's  endorsement 
of  their  activity  by  conferral  of  the  marriage  status.  It  should  also 
be  noticed  that  in  a  recent  per  curiam  affirmance,  the  Supreme 
Court  refused  to  accept,  in  the  criminal  context,  the  claim  of  homo* 
sexuals  that  their  right  to  privacy  protected  their  homosexual 
acts." 

Another  possible  claim  might  be  under  the  Ninth  Amendment, 
the  argument  being  that  this  right  is  one  reserved  to  the  people  as 
against  intrusion  by  the  mtes.  Mr.  Justice  Goldberg's  CriswoU 
concurrence,  the  leading  recent  exposition  of  the  Ninth 
Amendment,  however,  clearly  limits  its  scope  to  those  rights  fkinda* 
mental  and  part  of  the  fabric  of  society.*4  Homosexual  marriage 
could  hardly  be  so  characterised. 

The  final  possible  claim  of  an  independent  right  would  be  under 
the  due  process  clause  of  the  Fourteenth  Amendment.  Skmntr  v. 
Oklahoma"  does  describe  marriage  as  pan  of  an  individual's  doe 
process  rights  but  does  so  in  the  context  of  procreation.  This  is 
obviously  inapposite  to  the  homosexual's  claim. 

Aside  from  an  independent  source  of  the  right  to  homosexual 
marriage,  the  alternative  analysis  would  be  that  the  state,  by  ex- 
tending the  right  to  many  B  (a  female)  to  all  males,  would  be  dis- 
criminating on  the  basts  of  sex  if  h  denied  the  right  to  all  females. 
In  any  jurisdiction  applying  an  absolute  standard  of  review  under 


52.  ftr  umnpt*  Urn  MntfMft  ta  C2tMI  ?,  Comcfkat*  3Si  U.S.  47V  <1«S).  «vt 
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the  ERA.  this  argument  would  seem  to  be  a  winning  one.  However, 
if  a  lest  encompassing  standard  is  used,  there  must  be  an  analysis 
of  thr  interests  on  both  sides  before  a  conclusion  can  be  reached. 

This  article  cannot  attempt  to  provide  a  finely  meshed  calculus 
with  which  to  predict  unerringly  the  result  of  a  claim  under  any 
particular  standard  of  review  which  might  be  applied.  What  can  be 
done  usefully  is  to  identify  the  relevant  interests  of  each  party  which 
should  be  considered  in  determining  the  impact  on  an  equal  rights 
amendment  on  the  institution  of  homosexual  marriage.  Of  course, 
the  leu  restrictive  the  test,  the  leu  of  an  interest  the  state  will  need 
to  show  to  justify  its  ban  on  homosexual  marriages. 

What  ate  the  interests  of  the  homosexual  which  ought  to  be  con- 
sidered in  the  determination  of  the  right  to  enter  the  marriage  re- 
lationship r  One  commentator  has  summarized  these  interests  as 
follows: 

(Slow  taactioatag  of  tbt  maniagt  nlufcnaiaip  Map  wfefc  it  ■— woai  , , . 
lapl  infill  sad  nm  pijrhir  tiuiflf ■  wtiir ■  in  of  aariswialsfrtrt  sMponaaro  m 
boojoatnials.  Mirmd  ladWidoals  tajoy  sobotaatial  tax  boawftts,  tort  ntumj 
lor  wroaffoJ  death,  iawstaie  taccettioa.  sad  s  boat  of  otbor  natatory  sad 
ooaiflMM  Law  uiiiUsgw. . . .  Beyond  that  ttrfcdy  legal  batata.  Dm  formal 
status  of  nurriagt  night  reeaoaebly  bo  iswod  as  eaheadag  tbt  stability, 
moactabUfty.  tad  tmotkmaJ  depth  of  say  ralsftoaaiip  betwata  two 
iadMdoais.  reganlkai  of  wbttbar  tbt  ittorioastrtp  is  bomatsual  or 
hetcroeesaal." 

It  might  be  added,  however,  that  there  is  some  indication  that  the 
importance  of  the  legal  benefits  accruing  to  the  homosexual  enter- 
ing into  marriage  may  be  diminished  in  the  future.  For  example, 
the  Supreme  Court  in  U.S. DA.  v.  Moreno,"  held  that  the  federal 
government  could  not  constitutionally  limit  food  stamp  programs 
to  households  of  related  people.  To  the  extent  that  this  type  of 
holding  is  expanded  in  the  future,  homosexuals  will  not  "need11  the 
marital  relationship  in  order  to  gain  the  fringe  legal  benefits 
involved. 

The  interests  of  the  state  in  denying  the  right  to  enter  into  a 
homosexual  marriage  are  not  so  neatly  categorized.  There  are  two 
basic  interests:  the  interest  in  preserving  the  marital  relationship 
for  the  procreation  of  children  and  the  interest  in  society  in  enforc- 
ing its  moral  judgments  through  its  refusal  to  authorize  what  it 
views  as  "unnatural"  activity. 
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The  traditional  rok  of  marriage  as  the  institution  which 
authorizes  and  legitimates  the  procreation  of  children  cannot  be 
questioned.  The  state,  therefore,  can  argue  that  it  has  an  interest  in 
maintaining  the  institution  for  these  purposes  only.  The  argument 
is  severely  eroded,  however,  by  the  fact  that  states  regularly  grant 
marriage  licenses  to  couples  who  have  no  possibility  of  procreating, 
web  as  elderly  or  sterile  pairs.  The  argument  that  the  state  does  not 
have  to  bar  all  those  marriages  it  could  bar  is  not  sufficient.  This 
kind  of  argument  has  been  accepted  only  in  the  situation  when 
remedial  legislation  is  involved. M 

A  more  fundamental  interest  of  the  rate,  however,  is  in  preserv- 
ing its  moral  code.  The  Judeo*Christian  ethic  has  consistently  been 
adamant  against  homosexual  behavior. 19  Our  society,  because  it  is 
a  society  has  the  right  to  enforce  hs  moral  code  through  its 
marriage  laws.  The  leading  proponent  of  this  point  of  view  is  Lord 
Devlin,  who  stated  that  "(S)ociety  is  justified  in  taking  the  same 
steps  to  preserve  its  moral  code  as  it  does  to  preserve  hs  government 
and  other  essential  institutions."*  Devlin  wrote  in  the  context  of 
the  criminal  law,  justifying  society's  making  criminal  an  act  which 
it  found  to  be  immoral.  In  the  homosexual  marriage  context,  the 
argument  need  not  be  so  sweeping.  One  can  concur,  for  example, 
with  H.LA.  Hart's  criticism  of  Devlin  in  the  criminal  context.41  yet 
stiO  agree  that  society  can  validly  refuse  to  authorize  a  relationship 
which  it  finds  immoral  and  against  the  laws  of  nature. 

It  might  be  suggested  that  the  ERA  itself  demonstrates  society's 
recognition  of  the  validity  of  homosexual  marriage  and,  in  effect, 
removes  the  moral  stigma  attached  to  it.  Difficult  as  it  is  to 
ascertain  the  "moral  sense"  of  the  community,  one  can  hardly 
believe  that  a  substantial  portion  of  any  ratifying  jurisdiction 
thought  that  it  was  permitting  homosexual  marriage  by  enactment 
of  the  equal  rights  amendment.  In  fact,  considerable  time  is  often 
spent  by  ERA  proponents  in  denying  that  homosexual  marriages 
will  be  permitted  automatically  by  the  amendment.*1 


»  Sm.  tf .  tepnm  Ammtj  ».  N*»  York.  131  U.S.  106  (1*9). 
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Acceptance  of  this  type  of  interest  in  preserving  the  moral  code  of 
society  in  the  homosexual  marriage  context  will  not  threaten  the 
evisceration  of  the  ERA  generally.  There  is  no  deeply  held  societal 
and  religious  ethic  which  ban,  for  example,  males  from  having 
custody  of  children  or  forbids  women  from  paying  alimony.  The 
question  of  homosexual  marriage  is  unique  and  involves  strong 
societal  emotions.  Therefore,  society  can  argue  that  it  can  deny 
entrance  into  an  institution  because  the  sexual  activity  authorized 
within  it  would  be  seen  as  immoral  if  practiced  by  homosexuals. 

Before  we  can  conclude  the  cataloguing  and  evaluating  of  the 
state  interest  in  refusing  entry  into  marriage  by  homosexuals,  we 
must  note  a  recent  possible  erosion  of  these  interests.  The 
traditional  role  of  marriage  has  ranked  high  in  the  framework  of 
society.  As  the  Supreme  Court  of  the  United  States  recently  wrote, 
marriage  has  had  a  "basic  position  ...  in  this  society's  hierarchy 
of  values.""  In  recent  years,  however,  two  separate  developments 
have  indicated  that  the  institution  of  marriage  may  not  be  as 
revered  as  it  once  was. 

Within  the  past  decade  almost  all  states  have  enacted  no  fault 
divorce  statutes  permitting  parties  to  leave  the  marriage  without 
alleging  one  of  the  traditional  fault  grounds  for  divorce.44  These 
statutes,  hailed  as  milestones  in  domestic  relations  law  because  they 
remove  perjury  and  sordid  details  from  the  divorce  court,  have  had 
the  concomitant  effect  of  making  marriage  an  easily  severed 
relationship.  Several  recent  Supreme  Court  of  Georgia  cases 
illustrate  the  extreme  ease  of  dissolving  the  marital  relationship  on 
the  grounds  of  "irretrievable  breakdown"  or  incompatibility. 

In  McCoy  v.  McCoy,"  the  husband  filed  for  a  no-fault  divorc? 
and.  at  the  trial  of  the  case,  testified  that  there  was  no  "conceivable 
chance  that  he  and  his  wife  could  ever  get  back  together."  He 
stated  that  whether  the  court  granted  him  his  divorce  or  not,  he 
would  not  resume  the  marriage  with  his  wife.  The  wife  resisted  the 
divorce  petition,  asserting  that  there  were  reasonable  grounds  for 
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reconciliation  and  that  she  still  tared  her  husband.  The  Georgia 
Supreme  Court  held  that  the  lower  court  erred  in  denying  this 
divorce.  "Just  as  it  takes  two  consenting  parties  to  make  a 
contract,"  the  court  wrote,  "it  takes  two  consenting  parties  to  make 
a  reconciliation.""  The  same  court  took  this  log  one  step  further 
in  Manning  v.  Manning.  The  divorce  petitioner  had  filed  aa 
affidavit  along  with  his  petition  asserting  that  'The  separation 
between  us  is  complete  and  permanent.  .  .  .  There  is  no  possibility 
whatever  of  a  reconciliation  ever  taking  place  between  us.  The 
marriage  .  .  .  b  irretrievably  broken."  The  divorce  was  granted  as 
a  matter  of  law,  citing  McCoy." 

The  relevance  of  such  statutes  and  interpretative  decisions  to  the 
law  of  marriage  is  striking.  To  the  ettem  that  the  states  move 
towatt'  administrative  divorce,  they  are  forfeiting  their  right  to  hold 
the  marital  relationship  out  as  something  special,  sacred  sad 
important  to  sociny.  To  the  extern  that  parties  ate  permitted  to  opt 
om  of  marriage,  it  becomes  much  leu  an  important  institution  sad 
much  more  a  contract.  To  the  extent  that  it  becomes  easier  to  gat 
om  of  marriage,  the  state  loses  its  claim  that  marriage  should  be 
difficult  to  get  into. 

An  even  more  explicit  move  toward  marriage  as  a  contract  sad 
an  crotioo  in  the  state  interest  of  protecting  the  institution  of 
maniage  can  be  seen  in  the  recent  California  case,  Marvin  v. 
Marvin."  Here  the  Supreme  Court  of  California  held  that  the 
woman  at  the  conclusion  of  an  "illicit"  relationship  would  have  a 
claim  in  quantum  meruit  for  the  difference  between  the  reasonable 
value  of  household  services  rendered  and  the  reasonable  value  of 
support  received.  This  quantum  meruit  action  may  be  the  fore- 
runner of  broad  treatment  of  parties  to  a  marriage  as  parties  to  a 
purely  civil  contract."  If  the  unmarried  woman  is  entitled  to  such 
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an  action,  surely  the  married  woman  would  be  likewise  entitled. 

In  sum,  the  state's  purported  interest  in  preserving  the  doctrine 
of  marriage  against  the  onslaught  of  homosexuals  is  eroded  by 
developments  which  analogize  marriage  to  a  purely  civil  contract. 
Insofar  as  it  is  a  purely  civil  contract,  everybody  should  be  able  to 
enter  into  the  relationship.  Under  this  kind  of  analysis,  the  state 
would  retain  a  legitimate  interest  in  regulating  the  entry  into 
marriage  only  as  tt  regulates  the  entry  into  other  contracts. 
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